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PREFACE. 


J.  HIS  Edition  of  Dr.  Burn's  "Work  contains  the  Statutes,  and 
Decisions  of  the  Superior  Courts,  that  aifeot  the  powers  and  duties 
of  Justices  of  the  Peace  and  Parish  Officers,  to  the  end  of  the  Par- 
liamentary Session,  a.d.  1868, 

Those  statutes  of  force  only  within  the  Metropolitan  district 
are  omitted.  They  ^re  aot  of  practical  use  to  Justices  and  Parish 
Officers  acting  in  Go^nties  -and.  Boroughs  of  England  and  Wales, 
and  their  number  wo^Id  gisg^ly  iidd  to  the  text  of  these  volumes. 

Each  volume  has  an  index  within  it,  and  can  thus  be  used 
without  referring  to  a  general  index  at  the  end  of  the  work 

It  was  noticed  by  Whitelocke,  two  centuries  ago,  that  in  the 
"great  bigness"  to  which  the  volume  of  statutes  had  grown  soon  after 
the  liestoration,  there  existed  an  absence  of  system  and  clearness. 
'■■  I  remember,"  he  says,  "  the  opinion  of  a  wise  and  learned  states- 
man and  lawyer  (the  Chancellor  Oxensteirn),  that  multiplicity  of 
written  laws  do  but  distract  the  Judges  and  render  the  law  less 
certain.  That  when  the  law  sets  due  and  clear  bounds  betwixt 
the  prerogative  royal  and  the  rights  of  the  people,  and  gives  remedy 
in  private  causes,  there  needs  no  more  laws  to  be  increased,  for 
thereby  litigation  will  be  increased  likewise.  It  were  a  work 
worthy  of  a  Parliament,  and  cannot  be  done  otherwise,  to  cause  a 
review  of  all  our  statutes,  to  repeal  such  as  they  shall  judge  incon- 
venient to  remain  in  force,  to  confirm  those  they  shall  think  fit  to 
stand,  and  those  several  statutes  which  are  confused,  some  repug- 
nant to  others,  many  touching  the  same  matters,  to  be  reduced 
into  certainty,  all  of  one  subject  into  one  statute,  that  perspicuity 
and  clearness  may  appear  in  our  written  laws  which  at  this  day 
few  students  or  sages  can  find  in  them." 

Before  the  reign  of  Henry  VII.,  many  statutes,  if  not  all  the 
laws  made  in  the  whole  reign  of  a  king,  it  has  been  remarked,  took 
not  up  so  many  leaves  as  one  statute  in  Henry  VIII. 's  and  Queen 
Elizabeth's  time. 

During  the  nineteen  years  of  Geo.  III.'s  reign  that  followed  the 
Union  with  Ireland,  the  yearly  addition  to  the  statutes  averaged 
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138,  filling  seven  quarto  volumes,  at  the  rate  of  375  statutes  per 
volume.  For  eleven  years  of  the  reign  of  Geo.  IV.,  97  statute^ 
on  an  average  were  jjassed  yearly,  and  four  more  quarto  volumes 
were  added  at  the  rate  of  267  statutes  for  each. 

In  seven  years  of  William  IV. 's  reign  the  statutes  increased 
yearly  at  the  average  rate  of  93,  and  added  two  more  quarto 
volumes,  each  of  325  statutes. 

Taking  thirty  years  of  the  reign  of  Queen  Victoria,  the  yearly 
average  growth  of  public  statutes  has  been  a  little  under  115,  and 
fill  fourteen  additional  quax-to  volumes,  at  a  rate  of  246  statutes 
in  each. 

The  examination  of  this  great  increase  of  written  law,  will  shew 
that  Whitelocke's  suggested  remedy  has  only  been  partly  applied  in 
very  late  times,  and  that  obsolete  statutes,  that  were  inconvenient, 
have  been  repealed- — while  in  the  remaining  multiplicity  of  written 
laws  there  are  yet  many  touching  the  same  matters  that  could  be 
reduced  into  one  statute,  and  others  so  repugnant  as  to  need  reduc- 
tion into  certainty.  No  one,  after  labouring  through  the  statute 
book  (no  longer,  as  in  Whitelocke's  time,  a  mere  big  voliime),  can 
as  yet  insist  that  the  reproach  has  been  taken  away,  contained  in 
the  remarks  of  a  learned  historian,  whose  great  research  and  sound 
judgment  are  undisputed. 

"  There  is  not,''  says  he,  "  any  reading  more  jejune  and  unprofit- 
able to  a  philosophical  mind  than  that  of  our  ancient  law  books. 
Later  times  have  introduced  other  inconveniences  till  the  vast 
extent  and  multiplicity  of  our  laws  have  become  a  practical  evil  of 
serious  importance,  and  an  evil  which,  between  the  timidity  of  the 
Legislature  on  the  one  hand,  and  the  selfish  views  of  practitioners 
on  the  other,  is  likely  to  reach  in  no  long  period  an  intolerable 
excess.  Deterred  by  an  interested  clamour  against  innovation 
from  abrogating  what  is  useless,  simplifying  what  is  complex  or 
determining  what  is  doubtful,  and  always  more  inclined  to  stave 
off  an  immediate  difficulty  by  some  patchwork  scheme  of  modifica- 
tions and  suspensions  than  to  consult  for  posterity  in  the  compre- 
hensive spirit  of  legal  philosophy,  we  accumulate  statute  upon 
statute  and  precedent  upon  precedent,  till  no  industry  can  acquire 
nor  any  intellect  digest  the  mass  of  learning  that  grows  upon  the 
panting  student,  and  our  jurisprudence  seems  not  unlikely  to  be 
simplified  in  the  worst  and  least  honourable  manner — a  tacit  awree- 
ment  of  ignorance  among  its  professors.  Much  indeed  has  gone 
into  disuetude  within  the  last  century,  and  is  known  only  as  an 
occult  science  by  a  small  number  of  adepts.  We  are  thus  gradu- 
ally approaching  the  crisis  of  a  necessary  reformation  when  our 
laws,  like  those  of  Rome,  must  be  cast  into  the  crucible.    It  would 
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be  a  disgrace  in  the  nineteenth  century,  if  England  conld  not  find 
her  Tribonian." 

In  remote  times,  the  growth  of  written  laws  was  very  gradual;  as 
"  our  ancestors,"  says  Whitelocke,  "  used  not  to  mate  many  laws, 
and  those  which  they  did  make  were  commonly  in  short  and  clear 
expressions." 

Csesar  naixates  (De  Bel.  Gal.,  Lib.  vi.)  that  by  the  Druids  ("  qui 
fere  de  omnibus  controversiis  publicia  privatisque  constituunt") 
laws  were  not  allowed  to  be  written.  "  Neque  fas  esse  existimant 
ea  Uteris  mandare."  For  this  he  assigns  two  reasons.  "  Id  mihi 
duabus  de  causis  instituisse  videntur,  quod  neque  in  vulgus  disoi- 
plinam  efferri  velint,  neque  eos  qui  discunt  Uteris  confisos  minus 
memorise  studere." 

But  now,  though  the  statutes  were  in  short  and  clear  expressions, 

even  a  Druid's  memory  would  succumb,  while  a  safeguard,  the 

reverse  of  that  of  the  Druids,  exists,  "ne  in  vulgus  disciplina 

eiferretur." 

J.  B.  M. 

Inner  Temple, 
1869. 
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JlLAVING  thus  finished  the  work  proposed,  it  may  be  requisite, 
upon  the  whole,  to  subjoin  one  single  reflection,  which  will  occur 
to  every  reader  in  perusing  almost  every  one  of  the  larger  titles  of 
this  book  :  and  that  is,  concerning  the  possibility  and  expediency 
of  reforming  the  statute  law.  The  statutes  at  large,  from  the  very 
nature  of  the  thing,  have,  in  jprocess  of  time,  become  very  cumber- 
some and  very  intricate.  They  are  not  to  be  purchased  but  for  a 
larger  sum  of  money,  nor  to  be  understood  without  a  greater 
expense  of  time,  than  a  wise  man  would  often  choose  to  employ  in 
that  way. 

The  course  to  be  taken  in  that  matter  seems  to  be  this  : 

First,  Actually  to  repeal  all  those  statutes,  and  parts  of  sta- 
tutes, which  are  virtually  repealed  by  subsequent  contradictory 
statutes. 

Secondly,  To  repeal  all  those  statutes  which  are  obsolete,  and 
grown  out  of  use,  by  the  alteration  of  times  and  circumstances. 

Thirdly,  To  repeal  all  those  statutes  which,  being  neither  contra- 
dicted by  subsequent  statittes,  nor  become  obsolete,  yet  are  rendered 
useless  by  subsequent  statutes  enacting  the  same  things  over  again, 
with  alterations  and  amendments. 

Fourthly,  To  repeal  or  alter  all  those  statutes  which  are  frivo- 
lous,— that  is,  which  possibly  cannot,  or  probably  never  will,  be 
executed  :  Such  as  those  which  appoint  an  offender  to  be  whipped 
by  the  hands  of  the  common  hangman,  where  perhaps  there  is  no 
such  o£B.cer ;  or  which  prohibits  an  offence  under  a  very  small 
penalty,  to  be  recovered  in  the  courts  at  Westminster,  where  the 
reward  will  not  countervail  the  expense  of  recovering  it. 

Fifthly,  To  omit  all  those  statutes  which,  although  enacted  to  be 
public  statutes,  yet  are  only  of  private  co7ioern ;  such  as  those  for 
bridges  in  particular  places,  or  paving  the  streets  in  such  a  market 
town  j  and  the  like. 

Sixthly,  As  to  the  rest,  to  lay  all  the  statutes  and  clauses  of 
statutes  together,  which  relate  to  the  same  subject,  and  out  of  the 
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whole  to  compose  one,  two,  or  more  uniform  and  consistent  statutes ; 
and  then  to  repeal  all  those  other,  as  workmen  destroy  the  scaffold- 
ing when  they  have  erected  the  building. 

I  know  but  of  one  material  objection  against  this  method  of 
proceeding  ;  and  that  is,  that,  the  law  being  now  for  the  most  part 
well  settled  upon  the  statutes,  notwithstanding  their  acknowledged 
disorder  and  confusion,  this  would  tend  to  unsettle  all  again,  by 
breaking  the  connection  which  there  is  between  one  statute  and 
another,  and  one  part  of  a  statute  and  another,  altering  the  words 
and  phrases,  and  after  all,  perhaps,  not  much  mending  the  matter, 
since  it  is  possible  that  the  new  statutes  may  be  as  liable  to  objec- 
tions as  the  former  were. 

But  this  is  an  argument  not  so  much  against  the  thing  itself,  as 
against  the  manner  in  which  it  may  be  executed.  As  to  breaking 
the  connection,  it  is  certain  that  for  the  most  part  there  is  no 
connection ;  and  where  there  is,  that  may  easily  be  preserved. 
And  it  ought  to  be  laid  down  as  an  invariable  rule,  to  retain  as 
much  as  possible  the  identical  words  and  sentences  of  the  former 
statutes,  only  rejecting  what  is  superfluous,  inserting  the  clear  law 
as  it  now  stands,  and  putting  the  same  into  a  form  more  regular, 
concise,  and  easy.  And  this  seemeth  no  way  impossible  to  be  done 
by  any  person  of  a  tolerable  understanding,  endowed  only  with  a 
clear  head  and  much  patience. 
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British  Plate  Glass  Company,  see  Malicious 

Injuries  to  Property 
Broker,  see  Annuity — Extortion — Larceny 
Brothel,  see  Disorderly  House 
Buggery,  see  Sodomy 
Bull  Baiting,  see  Animals — Highway 
Bullion,  see  Coin 
Burning,  see  Malicious  Injuries  to  Property 


Cables,  see  Anchors— Shipping 
Cabs,  see  Excise 
Calico,  see  Excise 
Calves,  see  Animals — Butcher 
Canals,  see  Constables — Rivci-s 
Candles,  see  Excise 
Capias,  see  Process 

Caption  op  Indictment,  see  Indictment 
Caption  op  Sessions,  see  Sessions 
Carnal  Knowledge,  see  Eape 
Cartridges,  Manufacture  of,  sec  Factories 
Case,  see  Appeal — Conviction— Sessions 
Case  stated  by  Justices,  see  Appeal 
Cattle,  see  Animals 
Cattle  Plague,  see  Animals — Plague 
Certainty,  see  Indictment — Conviction 
Ceetipicate,   see    Felony — ^Evidence — Escape 
— Assault — Medical      Practitioners — 
Registers 
Chains,  as  to  Hanging  Murderers  in,  see 
Homicide 

Chain  Cables,  see  Anchors 

Challenge  of  Jurors,  see  Jurors 

Champerty,  see   Buying  of   Titles — Mainte- 
nance 

Chancery  Proceedings,  see  Evidence 

Chance  Medley-,  see  Homicide 
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Chapel,  see  Churoli — Sacrilege 
Chaeaoiee,  Evidence  as  to,  me  Evidence 

Chaeoes,  see  Costa 

Chase,  see  Game 

Cheats  and  False  Pbetenoes,  see  Larceny 

Check  on  a  Bankee,  see  Porgerj- — Larceny 

Chelsea  Hospital,  Oefenoes  eelating  to, 
see  Seamen— Indictment 

Chosbs  in  Action,  see  Larceny 

Cheistening,  see  Evidence 

Cheistian  Name,  see  Indictment 

CiDEE,  see  Alehouse — Conviction — Excise 

CiNQTJB  Poets,  see  Admiralty  Court 

CiECUiT,  see  Assizes — Shire  Hall 

Cleek,  Laeoent  oe  Embezzlement  by,  see 
Larceny 

Cleek  of  Assize,  see  Assizes 

Cleek  oe  Justice  of  the  Peace,  see  Justices 

Cleek  of  the  Maeket,  see  Market 

Clipping  Monet,  see  Coin 

Clockmakees,  see  Servants 

Cloth  and  Clothiees,  see  Woollen  Manu- 
facturers— Servants 

Coaches  and  Caets,  see  Taxes 

Cock-fighting,  see  Animals — Gaming 

Cocoa  Ndts,  see  Excise 

Coffee,  see  Excise 

Collieeibs,  see  Malicious  Injuries  to  Property 
— Mines 

Colonies,  as  to  Proof  of  Judgments  in,  see 
Evidence ;  as  to  Warrants,  see  War- 
rants— Habeas  Corpus 

Combination,  see  Conspiracy 

Combination  of  Woekmen,  see  Conspiracy— - 
Servants 

Commission  of  Judges,  see  Assizes 

Commission  of  the  Peace,  see  Justices 

Commissionees  of  Sbwees,  see  Sewers 

Commutation  of  Tithes,  see  Tithes 

Compensation,  see  Costs — Bewards— Railways 

Complaint,  see  Conviction — Order 

Compounding,  see  Award— Felony — Misde- 
meanour— Information 

CoMPEOMiSE,  see  Award— Felony 

Concealment  of  Bieth,  see  Malicious  Injuries 
to  the  Person 

Confedeeaot,  see  Conspiracy 

Confidential  Communications,  see  Evidence 

Conies,  see  Game 

CoNjUEATiON,  see  Witchcraft — Sessions 

Consteuction  of  Statutes,  see  Statutes 

CoNsTEUCTivE  Possession,  &c.,  in  Laeceny, 
see  Larceny 


Consul,  Ceetifioate  of,  see  Evidence 
Contempt,  Power  of  Justices   to   commit 

FOE,  see  Commitment ;  as  to  Powee  of 

Sessions  to  commit  foe,  see  Sessions 
Continuances,  Amendable,  see  Amendment 
Copy  of  Conviction,  see  Conviction 
Copy  of  Depositions,  see  Evidence 
Copy  of  Indictment,  see  Indictment — Sessions 
Copt  op  Weiting,  see  Evidence 
Copyhold,   see    Manor— Forfeiture— Forcible 

Entry — Statute 
Coppee,  see  Larceny 

CoEDAGE  FOE  SHIPPING,  see.  Ships— Stores 
CoEEEOTiON,  see  Assault 
Coeebction,  House  of,  see  Gaol 
CoKEUPT  Peaotices  AT  ELECTIONS,  See  Bribery 

— Parliament 
CoEEUPTioN  of  Blood,  see  Attainder 
Ceihinal    Infoemation,    see    Information — 

Justices 
Ceiminal  Justice  Act,  see  Larceny 
Ckbdible  Witnesses,  see  Evidence 
Ceown  Cases  Eesbeved,  see  Appeal 
Ceublty  to  Animals,  see  Evidence 
Customs,  see  Excise 
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Damaging  Goods,  see  Malicious  Injuries  to 
Property 

Dancing,  see  Alehouse 

Day,  see  Time 

Dead  Animals,  Desceiption  of,  sec  Indictment 

Dead  Bodies,  see  Bodies — Burial — Church 

Dead  Bodies  cast  on  Sea  Shoee,  see  Bodies 
— Burial 

Deaf  and  Dumb  Witnesses,  see  Evidence 

Death,  see  Judgment — Felony — ^Evidence 

Deathbed  Declaeations,  see  Evidence 

Debentuee  fob  Money,  see  Larceny — Forgery 

Debtoes,  see  Bankrupt — Gaols 

Deceit,  see  Cheat 

Decency,  see  Nuisance 

Decoy,  see  Game 

Deobee,  see  Evidence 

Deed,  see  Evidence— Larceny — Forgery 

Deed  enbolled,  see  Evidence 

Deer,  see  Game 

Deee-keepeks,  Assaults  on,  see  Larceny 

Defamation,  see  Libel 

Defects  in  Indictment,  see  Indictment  ;  in 
Conviction,  see  Conviction  ;  in  Com- 
mitment, see  Commitment 
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Defence,  see  Assault— Homicide — Sessions- 
Trial — Oonvietion 

Degree,  Addition  of,  see  Indictment— Con- 
viction 

Demandina  Money,  &e.,  -with  Menaces,  see 
Threats 

Depositions,  see  Evidence 

Deputy,  see  Constable — Coroner — Justices — 
Clerk  of  the  Peace 

Dbseetee,  see  Military  Law 

Desebting  Pbemises  by  Tenant,  see  Landlord 
and  Tenant 

Desteoying  ■PR0P|;BTY,  see  Malicious  Injuries 
to  Property 

Detainee,  see  Forcible  Entry  and  Detainer — 
A  rrest — Commitment 


Dice,  see  Cards  and  Dice — Gaming 

Discontinuance,  see  Amendment 

Diseased  Meat,  see  Nuisances 

Disobeying  Obdeb  of  Justices,  see  Order 

Distress  by  Justices'  Waekant,  see  Warrant 

Distbess  for  Eent,  see  Warrant  of  Distress 

Disteingas,  see  Process 

Divine  Service,  see  Church— Common  Prayer 

Domesday  Book,  see  Evidence 

DooES,  AS  TO  Beeaking  Open  op,  see  Warrant 
— ETouse 

DowEE,  see  Forfeiture 

Driving  Fueiously,  s«e  Stage  Caraiages— Ho- 
micide 

Deowning,  Murder  by,  see  Homicide 
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THE 

JUSTICE    OF    THE    PEACE 

AND 

PAEISH    OFFICEE. 


^iiuUmmti  ^leajS  in.  («) 

A.  PLEA  in  abatement  consists  of  matter  of  defence,  -which,  merely  wuat. 
defeats  the  present  proceeding,  and  does  not,  like  a  plea  in  bar,  show 
the  defendant  to  be  for  ever  discharged. 

In  criminal  proceedings,  such  a  plea  is  pleadable  only  to  indictments 
and  informations  in  the  Crown  Office.  Appeals  of  felony  are  now- 
abolished,  59  Geo.  III.  c.  46. 

It  is  founded  either  on  some  defect  apparent  on  the  proceeding  itself, 
or  on  some  defect  in  matters  of  fact  not  so  apparent,  such  as  a  mis- 
nomer of  the  defendant,  or  a  misstatement  of  his  addition. 

Pleas  in  abatement  of  misnomer,  or  of  want  of  addition  or  wrong  addi-  luuiliify  o', 
tion  of  the  party  pleading,  are  now  rendered  of  no  advantage  to  such 
party  in  consequence  of  the  7  Geo.  IV.  c.  64,  s.  19,  allowing  an  amend- 
ment, as  will  be  seen,  post,  p.  2  ;  and  are  made  yet  more  useless  by 
14  &  15  Vict.  c.  lOCf,  s.  24,  post,  p.  2,  which  renders  an  amendment  even 
unnecessary  in  cases  of  want  of  addition,  and  wrong  addition,  and  in 
many  other  cases. 

We  will  now  consider 

'  I.   What  may  be  Pleaded  in  Abatement,  1. 

II.  Time  and  Manner  of  Pleading  it,  and  Affidavit  of  Truth,  3. 

III.  Amendment)  Replication,  Demurrer,  and  Issue,  ^e.  4, 

IV.  Evidence,  5. 

V.  Judgment,  ^c,  5. 
VI.  Forms,  6. 

I.  aaa^at  mag  U  ij^lutitii  in  aiiatment. 

The  defendant  might  formerly  have  pleaded  in  abatement  any  defect  what  m.iy  bo 

apparent  on  the  face  of  the  indictment.     (2  Hcde,  236,  238.)     As  if  it  f^f^f^^^^^^ 

did  not  state  the  defendant's  addition  as  required  by  the  1  Hen.  V.  c.  5 ;  defects. 
(Andr.  145  ;  1  Show.  ^92 ;)  so  if  it  did  not  state  defendant's  Christian 
name. 

The  -want  of  certainty  was  pleadable  in  abatement ;  but  now  pleas  m  pieas  iu  abate- 


ment fur 
formal  defects 


(a)  As  to  these  pleas  in  general,       c.  Si  ;  Sac.  Ab.  Aiateiiient ;  Com.  Dig.  fa^a^onke" 

see  2  Hale,  236  to  239  j   2  Havih.       AbaUinent;  1  Chit.  C.  L.  ii5.  mdictment 

„  abolished. 

vnT.     T  ^ 


^ibatement,  lleas  in. 


[S.I. 


For  defects  not 
appai'ent. 


1.  What  may  aliatement  for  formal  defects  apparent  on  the  face  of  the  indictment 
be  pleaded,      are  no  longer  pleadable,  for  by  14  &  15  Vict.  c.  100,  s.  25,  every 

objection  to  any  indictment  for  any  formal  defect  apparent  on  the  face 

thereof,  shall  be  taken,  by  demurrer  or  motion  to  qviash  such  indict- 
ment, before  the  jury  shall  be  sworn,  and  not  afterwards ;  and  every 
Court  before  which  such  objection  shall  be  taken  for  any  formal  defect 
may,  if  it  be  thought  necessary,  cause  the  indictment  to  be  forthwith 
amended  in  such  particular,  by  some  officer  of  the  Court  or  other 
person,  and  thereupon,  the  trial  shall  proceed  as  if  no  such  defect  had 
appeared. 

The  "defendant  may  plead  in  abatement  a  defect  not  apparent  on  the 
face  of  the  indictment ;  {Hawk  b.  2,  c.  25,  s.  70  ;)  as  if  he  be  misnamed 
either  in  his  Christian  or  sui-name,  or  his  addition  be  misstated.  (1 
Leach,  476  ;  2  Ha?e,  176,  236  ;  R.  v.  Shakespeare,  10  Host,  83.)_ 

So  if  a  peer  be  indicted  as  a  commoner,  he  may  plead  his  privilege  in 
abatement.  (2  Hale,  240 ;  6  Sep.  63 ;  B.  v.  Knowles,  2  SaZk.  509  ;  3 
Salk.  242.) 

So  if  the  description  of  an  highway,  in  an  indictment  for  the  non- 
repair of  it,  be  too  indefinite,  being  equally  applicable  to  several  high- 
ways, defendant  may  plead  in  abatement,  alleging  that  all  such  high- 
ways are  equally  Ijnown  by  the  description  in  the  indictment ;  and  if 
indeed  the  description  be  true  in  fact,  that  seems  the  only  mode  of 
taking  advantage  of  the  objection.  {Rex  v.  Hammersmith,  1  Stark. 
a  N.  P.  357.) 

The  defendant  cannot,  as  in  the  case  of  an  information,  plead  in 
abatement  to  an  indictment  that  there  is  another  indictment  against 
him  for  the  same  offence ;  (1  Jones,  199 ;  Sir  W.  Withipol^s  case,  Cro. 
Car,  147  ;)  but  sometimes  in  such  case  the  Court  will  quash  the  first 
indictment ;  (2  Hawk.  c.  34,  s.  1  ;)  and  as  to  where  the  Court  will  quash 
an  indictment,  see  post,  "  Indictment,"  Vol.  III. 

It  should  seem,  in  an  indictment  against  several  defendants,  a  mis- 
nomer of  one  cannot  be  pleaded  by  the  others ;  (see  Lutwyche,  36 ; 
Wade  V.  Stiff  and  others,  1  Moore  &  P.  26 ;)  but  each  may  plead  dis- 
tinct matters  in  abatement,  or  one  may  plead  in  abatement  and  the 
other  in  bar.     (See  R.  v.  Sherman,  R.  T.  Hardw.  3p3  ;  2  Hale,  176.) 

But  by  7  Geo.  IV.  c.  64,  s.  19,  to  prevent  abuses  from  dilatory  pleas, 
it  is  enacted,  that  no  indictment  or  infoi-mation  shall  be  abated  by 
reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or  of 
wrong  addition  of  the  party  offering  such  plea,  if  the  Court  shall  be 
satisfied,  by  affidavit  or  otherwise,  of  the  truth  of  such  plea  ;  but  in  such 
case  the  Court  shall  forthwith  cause  the  indictment  or  information  to 
be  amended  according  to  the  truth,  and  shall  call  upon  such  party  to 
plead  thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded. 

And  now  by  the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  (information, 
or  requisition  and  presentment,  s.  30)  for  any  ofifence  shall  be  held  insuffi- 
cient for  want  of  the  averment  of  any  matter  unnecessary  to  be  proved, 
nor  for  the  omission  of  the  words  "  as  appears  upon  the  record,"  or  of 
the  words  "  with  force  and  arms,"  or  of  the  words  "  against  the  peace," 
nor  for  the  insertion  of  the  words  "  against  the  form  of  the  statute," 
instead  of  "  against  the  form  of  the  statutes,  or  vice  versa,"  nor  for 
that  any  person  mentioned  in  the  indictment  is  designated  by  a  name  of 
office  or  other  descriptive  appellation  instead  of  his  proper  name,  nor 
for  omitting  to  state  the  time  at  which  the  offence  was  committed  in 
any  case  where  time  is  not  of  the  essence  of  the  ofience,  nor  for  stating 
the  time  imperfectly,  nor  for  stating  the  offence  to  have  been  com- 
mitted on  a  day  subsequently  to  the  finding  of  the  indictment,  or  on  an 
impossible  day,  or  on  a  day  that  never  happened,  nor  for  want  of  a 
proper  venue,  nor  for  want  of  a  proper  or  formal  conclusion,  nor  for 
leant  of  or  imperfection  in  the  addition  of  any  defendant,  nor  for  tlie 
want  of  the  statement  of  the  value  or  price  of  any  matter  or  thin",  or 


Whero  .several 
defendants. 


Indictment  to  ho 
anieudsd  in 
certain  cases. 


Oertam  defects 
curi'd. 


s.  ir.j  aiiatemwf,  ^leas  in,  3 

the  amount  of  damage,  injury,  or  spoil,  in  any  case  where  the  value  in  2.  Marnier  of 
price  or  the  amount  of  damage,  injury,  or  spoil,  is  not  of  the  essence  of    ' pUadww. 
the  offence.  z.. 


II.  Ctme  antr  ifitannn  o(  ^Pleatdug,  antj  Slffittabit,  ^c. 

Time  of  Pleading.'] — The  plea  in  abatement  must  be  pleaded  before  Time  of  pleading, 
any  plea  in  bar.  (2  Hale,  175  ;  Fost.  16.)  It  should  be  put  in  upon 
the  arraignment,  when  the  defendant  is  called  upon  to  answer.  (2 
Hale,  175  ;  1  Leach,  476.)  But  there  are  instances  of  the  withdrawal  of 
the  plea  of  not  guilty  being  allowed  as  a  matter  of  favour  after  being 
recorded,  and  a  plea  to  the  jurisdiction  permitted  ;  (Kinlock''s  case, 
Fost.  16  ;)  but  permission  so  to  do  to  enable  the  prisoner  to  demur  to 
the  indictment  was  refused  in  Secf.  v.  Brown  (17  L.  J.  M.  C.  145  ;  I 
Den.  a  C.  291,  293,  S.  C). 

Manner  of  Pleading.'] — These  pleas,  like  pleas  in  civil  actions,  are  MauEer  of  plead- 
required  to  be  framed  with  the  greatest  accuracy  and  precision,  and  '"s- 
should  be  certain  to  every  intent,  and  be  pleaded  without  any  re- 
pugnancy, and  must  point  out  the  objection,  so  that  it  may  be  readily 
amended  or  av6ided  in  another  prosecution.  The  general  rules  which 
are  to  be  followed  in  framing  pleas  in  abatement  in  civil  actions  will, 
for  the  most  part,  be  here  applicable,  and  will  be  found  collected  in  1 
Ch.  PI.  445  to  448  ;  Com.  Big.  Abatement,  1,  11. 

In  a  plea  of  misnomer  the  defendant  must  disclose  his  real  name,  and 
by  such  name  he  will  be  concluded.     (2  Hale,  238.) 

Where  a  peer  pleaded  in  abatement  his  right  to  be  tried  before  the 
House  of  Lords,  it  was  held  the  plea  should  have  stated  he  was  a  peer 
of  the  United  Kingdom,  and  the  mode  in  which  he  derived  his  title, 
because  such  plea  was  to  be  determined  by  the  record.  {Rex  v.  Coolce, 
2  Barn.  &  G.  618  ;  4  Bowl.  &  B.  592,  S.  0.  ;  6  Go.  Rep.  53  b.  ;  2  Hale, 
249.)  In  a  plea  of  abatement  for  misnomer  it  would  not  appear  to  be 
necessary  to  state  that  he  was  baptized  in  the  name  he  avers,  but  if  he 
alleges  that  or  any  other  unnecessary  allegations,  it  is  doubtful  whether 
he  will  not  be  bound  to  prove  them.  (Holman  v.  Walders,  1  Salh.  6  ; 
Weleherv.  Le  Pelletier,  1  Camp.  479.) 

In  a  prosecution  for  a  felony,  the  defendant  may  plead  over  to  the 
offence,  after  a  plea  in  abatement  has  been  determined  for  the  crown  ; 
and  if  he  omit  to  do  so,  the  Court  will  order  it  to  be  done,  and  insert  it 
at  the  bottom  of  the  parchment ;  (Dean's  case,l  Leach, 476  ;  2Leaoh,7lS, 
]).  a.  ;  2  Hale,  238  ;)  but  the  omission  is  no  ground  of  demurrer,  as  the 
defendant  may  plead  over  to  the  felony  after  the  plea  in  abatement  has 
been  determined  against  him,  and  this  is  in  favorem  vitce.  {Id.  Garth.  55.) 
In  misdemeanours  the  defendant  is  not  allowed  to  plead  over  together 
with  or  after  plea  in  abatement.     (See  Rex  v.  Oibson,  8  Fast,  107.) 

The  plea  may  be  pleaded  by  attorney  as  well  as  in  person.  (Rex  v. 
Westb^,  10  Fast,  85,  n. ;  2  Hawk  c.  34,  s.  3,  S.  C.) 

Great  accuracy  is  required  in  the  commencement  and  conclusion  of 
the  plea.  A  plea  of  misnomer  commencing  thus,  "  and  the  said  C.  D. 
who  is  indicted  by  the  name  of  E.  D.  comes,  &c."  would  be  bad,  for  by 
styling  himself  the  said  C.  D.,  he  concludes  himself  as  the  party 
indicted.  (2  Hale,  175.)  It  should  conclude,  "praying  judgment  on 
(or  "  of ")  the  indictment  and  that  it  maybe  quashed."  If  the  plea 
conclude  in  bar  instead  of  in  abatement,  it  will  be  bad.  (See  R.  v. 
Shakespeare,  10  Fast,  83.)  But  see  now  14  &  15  Vict.  e.  100,  s.  24, 
.{supra,}  within  which  pleas  are  included  under  the  word  "Indictment." 

It  has  been  decided  the  plea  may  be  put  in  ore  ieiius  ;  (2  Leach,  535_ ; 
1  Leach,  476  ;)  the  present  practice,  however,  does  not  warrant  this,  it 
being  usual  and  therefore    safest   to  put  it  in  writing  engrossed  on 

E  2 


AffidaTit  of 
truth. 


4  aiatement,  ^leas  in.  [s-  n- 

2.  Manner  of  paxchmeut  or  paper.    It  should  be  signed  by  counsel.  (See  Cro.  Car.  C. 
pleadhwj.       21 ;  1  Ch.  C.  L.  448.) 

Affidavit  of  Truth:}— "By  the  4  Anne,  c.  16,  s.  11,  it  is  provided,  "  That 
no  dilatory  plea  shall  be  received  in  any  court  of  record,  unless  the 
party  offering  such  plea  do  by  affidavit  prove  the  truth  thereof,  or  show 
some  probable  matter  to  the  Court  to  induce  them  to  believe  that  the 
fact  of  such  dilatory  plea  is  true." 

This  provision  applies  to  pleas  in  abatement  in  criminal  proceedings. 
{Rex\.  Grainger,  S  Burr.  1617.)  It  is  at  all  events  necessary  to  add 
the  affidavit  to  a  plea  in  a  prosecution  filed  in  the  Crown  Office.  (Id. ; 
Bex  V.  Jones,  2  Stra.  1161.)  It  has  been  said,  though  for  what  reason 
it  does  not  appear,  that  this  affidavit  is  unnecessary  on  a  trial  at  bar  of 
an  indictment  for  high  treason.  {Fost.  16  ;  Rex  v.  Grainger,  3  Bwr. 
1617;  'iHawh.  c.  34,  s.  7.) 

The  affidavit  may,  it  seems,  be  made  by  the  defendant  or  a  third 
person.  {Limdey  v.  Foster,  Barnes,  344.)  It  should  be  properly  en- 
titled in  the  prosecution.  It  should  state  that  the  plea  is  true  in 
substance  and  fact,  and  not  merely  that  the  plea  is  a  true  plea.  {Onslow 
V.  Booth,  2  Stra.  705). 


Ameuclmeut. 


Demurrer. 


III.  amenl(ment  of,  Replication,  Bemurwr,  anti  Issue. 

Amendment."] — If  a  plea  of  misnomer  or  want  of  addition  be  true, 
the  prosecutor  might,  by  the  practice  at  common  law,  instead  of  reply- 
ing, if  the  grand  jury  be  still  sitting,  alter  the  indictment  by  substi- 
tuting the  name,  &c.  by  which  the  defendant  so  pleaded,  for  the  name 
in  the  indictment,  and  have  it  again  preferred  and  found,  and  the 
defendant  again  arraigned  upon  it,  in  which  case  he  would  have  been 
estopped  from  again  pleading  a  misnomer  or  want  of  addition. 

But  a  more  effectual  course  in  this  respect  is  provided  by  the  7 
Geo.  IV.  c.  64,  s.  19,  which  allows  the  Court  to  cause  the  indictment  to 
be  amended,  and  call  on  the  defendant  to  plead  over  thereto,  as  if  the 
plea  in  abatement  had  not  been  pleaded.  For  this  enactment,  see  ante,  p.  2. 

It  should  seem  that  this  statute  does  not  affect  the  right  of  a  peer, 
when  indicted  as  a  commoner,  to  plead  in  abatement  of  an  indictment 
for  felony  ;  for  his  title  is  not  only  part  of  his  name,  but  gives  him  a 
different  mode  of  trial,  viz.,  by  his  peers,  and  is  an  objection  to  the 
substance.  {R.  v.  Cooke,  2  B.  d  C.  871.)  The  want  of  addition  has 
ceased  to  be  any  objection  to  an  indictment,  14  ife  15  Vict.  c.  100,  s.  24; 
ante,  p.  2. 

The  Court  will  not  allow  a  plea  in  abatement  to  be  amended.  {R.  v. 
Coohe,  2  B.  (&  C.  871.)  But  pleas  are  now  within  14  &  15  Vict,  c.  100 ; 
ante,  p.  2. 

Demurrer.] — If  the  plea  be  insufficient  in  form,  or  bad  in  point  of 
substance,  the  prosecutor  may  demur.     (Rex  v.  Gibson,  8  Bast,  83.) 

The  Court  will  not,  in  general,  on  motion,  quash  a  bad  plea  in  abate- 
ment. _  {Rex  v.  Cooke,  2  Barn,  cfc  C.  618  ;  1  Bowl.  &  R.  43,  S.  G.)  Abbott, 
C.  J.,  intimated  in  that  case  that  there  was  a  great  difference  between 
quashing  indictments  and  quashing  pleas,  and  that  it  would  in  general 
be  much  too  strong  a  measure  to  quash  the  latter,  though  it  were  clearly 
defective.     See,  however,  now,  14  &  15  Vict.  c.  100,  ss.  25,  30. 

In  eases  of  felony  the  demurrer  and  joinder  may  be  ore  tenus.  {Fost. 
105  ;  1  Leach,  476.)  In  indictments  for  treason  the  defendant  must 
join  in  demurrer  instanter.     (6  Harg.  St.  Trials,  241.) 

Unless  the  plea  be  clearly  defective,  it  is  best  not  to  demur,  but  to 
amend  as  above.  Now,  inasmuch  as  under  the  word  indictment,  used 
m  the  14  &  15  Vict.  c.  100,  plea  is  included,  the  defects  enumerated  in 
sect.  24,  ante,  p.  2,  are  cured  in  pleas. 


v.] 


abatement,  lleas  m. 


3.  Judf/ment, 

Eepljcatiou. 


Replication.y-li  the  plea  be  untrue  in  fact,  the  proseeutoi-  may 
reply  denying  such  fact,  or  allege  matter  of  estoppel.  Thus,  to  a  plea 
of  misnomer,  he  may  either  deny  the  plea,  or  reply  that  the  defendant 
is  known  as  well  by  one  name  as  the  other.  (2  Leach,  476  ;  2  Hcde, 
237.)  The  replication  must  not  commence  as  to  a  plea  in  bar.  (See 
Carth.  187;  Bac.  Ah.  Abatement,  8.)  The  conclusion  must  be  proper, 
and  usually  is  to  the  country.  On  a  plea  of  peerage  the  conclusion 
should  be  by  the  record,  and  not  to  the  country ;  (see  Countess  of  Rut- 
laiid's  case,  6  Sep.  53  ;  2  Hale,  240  ;)  but  an  issue  whether  a  woman  is 
a  peeress  by  marriage,  may  conclude  to  the  country.  (Id.  See  Rex  v. 
Coohe,  2  Bam.  &  C.  618,  871 ;  4  Bowl.  &  R.  592,  8.  C.) 

Unless  the  plea  be  clearly  untrue,  it  is  best  to  amend. 

Defects  in  form  in  replications  are  also  cured  by  14  &  15  Vict.  c.  100, 
s.  24,  as  they  also  are  included  in  the  word  indictment. 

Issue,  do.] — ^If  the  replication  be  bad  in  form  or  substance,  the  Is^^e.  ^<'- 
defendant  may  demur,  and  if  he  establish  the  insufficiency,  he  will 
have  judgment,  subject  to  the  provisions  of  14  &  15  Viet.  c.  100,  s.  24  ; 
as  where  defendant  pleaded  in  abatement  that  he  was  a  peer,  and  the 
Attorney-General  replied;  that  he  formerly  petitioned  the  Lords  to  be 
tried  by  them  and  was  refused  ;  he  obtained  judgment  on  demurrer, 
inasmuch  as  the  decision  of  the  House  of  Lords  is  no  judgment,  and 
therefore  the  replication  was  invalid.  {Rex  v.  KnoUys,  2  Sodh.  509 ; 
Holt.  530.) 

Where  issue  is  joined  on  a  plea  in  abatement,  the  venire  may  be 
returned  and  the  trial  proceeded  with  instanter  by  a  jury  of  the  same 
county.  (1  Leach,  476  ;  2  Hale,  238.)  At  the  sessions,  however,  where 
a  misdemeanour  only  is  in  question,  it  is  the  usual  practice  after  plea 
for  the  defendant  to  enter  into  a  recognizance  to  prosecute  the  same 
with  effect  at  the  ensuing  sessions,  and  then  he  must  give  four  days' 
notice  of  his  intention  to  try  to  the  prosecutor  ;  and  if  he  does  not 
reply,  judgment  will  be  entered  for  the  defendant.    {Cro.  Car.  C.  31.) 


In  a  plea  of  misnomer,  where  defendant  alleges  that  he  was  "  named 
and  called,"  it  is  sutiioient  for  him  to  prove  that  he  was  generally  known 
by  that  name.  But  it  is  not  sufficient  in  such  case  to  prove  that  he 
has  been  called  so  once  or  twice.  The  usual  proof  in  support  of  a  plea 
in  abatement  of  misnomer,  is  an  examined  copy  of  the  register  of  his 
baptism,  with  evidence  of  identity  by  a  party  present  at  the  cerernony 
or  otherwise.  It  is  said  that  this  proof  of  baptism  is  absolutely  neces- 
sary when  the  plea  alleges  that  defendant  was  "■baptized"  by  the  name ; 
( Weleker  v.  PeUetier,  1  Camp.  479  ;)  but  this  seems  very  questionable. 
(See  Arch.  C.  L.  16th  ed.  34.)  Defendant  may  prove  his  name  by  letters 
of  denization,  or  a  commission  in  the  ai'my  by  it,  and  proof  that  he  has 
been  known  in  other  countries  by  that  name  is  sufficient.     (See  id) 

A  plea  of  peerage  must  be  proved  by  letters-patent  under  the  great 
seal.  (See  Rex  v.  Knotty s,  2  Salt  509 ;  1  Li.  Raym.  \0,8.C.;  3  Salk. 
242.)    As  to  proof  of  such  letters,  see  title  "  Evidence,"  Vol.  II. 


Evidence  in 
misnomer. 


V.  gutigment,  ^c. 

Before  the  7  Geo.  IV.  c.  64,  s.  19,  the  judgment  for  the  defendant  on  a  ^^f^2\  f""^ 
plea  in  abatement  was,  in  a  case  of  a  misdemeanour,  that  the  indictment  '    ' 

be  quashed,  and  that  he  be  not  compelled  to  answer,  but  should  depart 


^?iatmfnf,  ^(eas  in. 


Ls. 


5.  Judgment,  the  court  without  day  ;  (2  Hale,  238  ;  Rex  v.  Shakespeare,  10  East,  87  ;) 


dec. 


Judgment  for  the 
Queen. 


but  for  felony  or  treason,  though  the  indictment  were  quashed,  the 
court  would  not  dismiss  the  defendant,  but  would  cause  him  to  be 
indicted  de  novo.  {Sir  H.  Ferrers's  case,  Cro.  Car.  371  ;  2  Hole,  176,238  ; 
2  Hawk  c.  34,  s.  2.)  A  judgment  in  abatement  for  one  of  several 
defendants  would  not  affect  the  others.  {Hex  v.  Sherman,  B.  T.  Hardm. 
303;  ^Hale,m.) 

But  this,  as  regards  pleas  in  abatement  of  misnomer,  or  want  of 
addition  or  wrong  addition,  is  materially  altered  by  the  above  statute, 
which  as  we  have  seen,  ante,  3,  allows  the  court  to  cause  the  indict- 
ment to  be  amended  on  such  plea,  and  to  call  on  the  party  to  plead  as 
if  no  dilatory  plea  had  been  pleaded ;  and  indictments  are  now  further 
upheld  by  the  provisions  of  the  14  &  15  Vict.  c.  100,  ss.  24,  25,  ante. 

The  judgment /o?*  the  queen  on  a  plea  in  abatement  to  an  indictment 
for  a  misdemeanour  is  final ;  (Rex  v.  Gibson,  8  Hast,  107  ;  2  Hawh.  c.  31, 
s.  7  ;  1  Leach,  478  ;)  but  in  treason  or  felony  the  judgment  is  that  the 
defendant  do  answer  over.  {Rex  v.  Gibson,  8  Hast,  110  ;  1  Leach,  478  ; 
2  Hale,  239.)  And  in  both  cases,  on  a  judgment  on  demurrer,  the 
judgment  is  that  the  defendant  do  answer  over  ;  {Trem.  P.  C.  189, 190  ; 
Rex  V.  Hon.  R.  Johnson,  6  Hast,  583,  602  ;  Hichorn  v.  Le  Maitre,  2  Wils. 
368 ;  1  Ch.  G.  L.  451  ;)  and  the  reason  for  this  latter  doctrine  is,  that 
every  man  shall  not  be  presumed  to  know  matter  of  law,  which  he 
leaves  to  the  judgment  of  the  court,  but  he  is  presumed  to  know  whether 
his  plea  be  true  or  false  in  matter  of  fact. 


(1.)  Plea  in 
abatement  of  mis- 
nomer of  defend- 
ant's Christian 
name  (a). 


(2.)  Affidavit  of 
truth  of  plea. 


Sarah  Lee 

indicted  by  the  name  ! 

of  Jane  Lee. 


VI.  j^otme. 

the  Queen  ^      And  Sarah  Lee  [the  real  name],  wlio  is  indicted  hy  the 

name  of  Jane  Lee,  in  her  own  proper  person  [or,  "hy 
her  attorney,"']  comes  into  court  here,  and  prays  judgment 
of  the  said  indictment,  because  she  says  that  she,  the  said 
Sarah  Lee,  from  the  time  of  her  baptism  to  this  present 
time  was,  and  still  is,  called  and  hnown  by  the  name  of  Sarah,  and  by  the  said 
Christian  name  is,  and  during  the  whole  time  aforesaid  was  called,  named  and 
Tcnown,  without  this,  that  she  the  said  Sarah  Lee  now  is,  or  at  any  time  heretofore 
to  this  day,  was  failed,  named,  or  known  by  the  name  of  Jane,  as  is  supposed  by 
the  indictment  aforesaid  j  and  this  she,  the  said  Sarah  Lee,  is  ready  to  verify ; 
for  which  reason,  and  because  she,  the  said  Sarah  Lee,  is  not  named  in  the  said 
indictment  by  the  name  of  Sarah  Lee,  she,  the  said  Sarah  Lee,  prayeth  judgment 
of  the  said  indictment,  and  that  the  same  may  be  quashed.  [Engross  this  plea  on 
parchment  or  paper,  and  get  it  signed  by  counsel,  and  annex  the  following 
affidavit.] 

In  the  Queen's  Bench.  (         The  Queen 


Sarah  Lee 
indicted  hy  the  name 
^       of  Ja/ne  Lee. 

Sarah  Lee,  of  ,  in  the  county  of  ,  maheth  oath  and  saith,  that 

the  plea  hereunto  annexed  is  true  in  substance  and  matter  of  fact. 

Sarah  Lee. 


(a)  See  other  Forms  of  Pleas  in 
Abatement  of  Misnomer,  4  Ch.  0.  L, 
520;  1  Cro.  Car.C.  46;  Bex  y.  Shake- 
speare, 10  East,  82 ;  of  want  of  addi- 
tion, 4  Ch.  C.  L.  624 ;  StojrTc.  705 ;  of 
wrong  addition,  4  Ch.  C.  L.  521 ;  3 
Burr.  1517  ;  StarTc.  704  ;  of  peerage, 
4  Ch.  C.  L.  623    Rex  v.  Coolce  ,2  B.  <fc 


C.  618 ;  i  I).  &  R.  592,  S.  C;  that 
there  is  no  such  parish  as  that  named, 
4  Ch.  C.  L.  525.  See  forms  of  entries 
of  such  pleas,  id.  521,  525. 

See  also  forms  of  demurrer  and 
joinder  in  demurrer  to  pleas  in  abate- 
ment, 4  Oh.  C.  L.  525,  626. 


S.I.] 


^fitructiott  of  aj^lomen. 


Avd  Tiercupon  J.  N.  [the  elerk  of  the  peace,  or  clerk  of  the  arraigns,  or  if  the 
plea  be  to  an  information  say,  "and  J.  S.  hniyhi,  of  our  scad  Lady  the  Queen,  ] 
who  proiemtes  for  our  said  Lady  the  Que:n  in  this  hehaJf,  says  that  the  said 
indictment,  by  reason  of  any  thing  by  the  said  Sarah  Lee  in  her  said  pica  above 
aller/ed,  ouyht  not  to  be  quashed  ;  because  he  says  that  the  said  Sarah  Lee,  long 
before,  and  at  the  time  of  the  preferrinr/  of  the  said  indictment,  was  and  still  is 
known  as  well  by  the  name  of  Jane  Lee  as  by  the  name  of  Sarah  Lee,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  this  he  the  said  J.  N.prays  may 
be  inquired  of  by  the  country,  dec. 


1.  On  account 
of  Property. 

(3.)  Keplicatioii 
thereto,  that 
defendant  is 
known  as  well  liy 
the  one  name  ao 
the  other. 


J.  HIS  offence  may  be  divided  into  three  classes, — first,  the  abduction 
of  a  woman  of  age,  or  under  age,  on  account  of  her  fortune,  with  intent 
to  marry  or  defile  her ; — secondly,  the  forcible  abduction  of  any  woman 
with  intent  to  marry  or  defile  her ;  and — thirdly,  the  unlawful  abduc- 
tion of  a  girl  under  the  age  of  sixteen  out  of  the  possession  of  her 
parents  or  guardians. 


I.  aiitructton  of  aSHomen  on  account  of  tfictr  Itopcrtg. 

The  24  &  25  Vict.  c.lOO,  s.53,  enacts,  that  "  where  any  woman  of  any 
age  shall  have  any  interest,  whether  legal  or  equitable,  present  or 
future,  absolute,  conditional,  or  contingent,  in  any  real  or  personal 
estate,  or  shall  be  a  presumptive  or  co-heiress,  or  presumptive  next  of 
kin,  or  one  of  the  presumptive  next  of  kin  to  any  one,  having  such 
interest,  whosoever  shall,  from  motives  of  lucre,  take  away  or  detain 
such  woman,  against  her  will,  with  intent  to  marry  or  carnally  know 
her,  or  to  cause  her  to  be  married  or  carnally  known  by  any  other 
person;  and  whosoever  shall  fraudulently  allure,  take  away,ordetain  such 
woman,  being  under  the  age  of  twenty-one,  out  of  the  possession  of, 
or  against  the  will  of  her  father  or  mother,  or  of  any  other  person 
having  the  lawful  care  or  charge  of  her,  with  intent  to  marry  or  car- 
nally know  her,  or  to  cause  her  to  be  married  or  carnally  known  by  any 
other  person,  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  years,  and  not  less  than 
three  years,  or  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  whosoever  shall  be  convicted  of  any 
ofifence  against  this  section  shall  be  incapable  of  taking  any  estate  or 
interest,  legal  or  equitable,  in  any  real  or  personal  property  of  such 
woman,  or  in  which  she  shall  have  any  such  interest,  or  which  shall  come 
to  her  as  such  heiress,  co-heiress  or  next  of  kin  as  aforesaid  ;  and  if  any 
such  marriage  as  aforesaid  shall  have  taken  place,  such  property  shall, 
upon  such  conviction,  be  settled  in  such  manner  as  the  Court  of  Chancery 
in  England  or  Ireland  shall,  upon  any  information  at  the  suit  of  the 
Attorney- General,  appoint.  The  9  Geo.  IV.  c.  31,  s.  19,  and  the  Irish 
Act,  10  Geo.  IV.  c.  34,  s.  23,  are  repealed,  and  the  above  section  is 
enacted  in  their  place  for  both  England  and  Ireland. 

For  the  general  clauses  affecting  all  the  provisions  of  this  Act,  see 
post,  "  Malicious  Injuries  to  the  Person,"  Vol.  V.,  24  &  25  Vict.  o.  100, 
ss.  66-77. 

It  is  not  necessary  that  an  actual  marriage  or  defilement  should 
take  place.  Under  the  first  part  of  the  present  enactment,  the  taking 
or  detaining  from  motives  of  lucre  and  against  the  will  of  the 
woman,  coupled  with  an  intent  to  marry  or  carnally  know,  and  under 
the  second  part  of  the  same  enactment,  the  fraudulent  allurement,  &c., 
of  a  woman  under  twenty-one,  out  of  the  possession  of  or  against  the 


Abduction  of  a 
woman  of  any  age 
on  account  of  her 
propei-ty  again&t 
her  will. 


Fraudulent 
abduction  of  a 
woman  nndsr  the 
age  of  twenty-onu 
years,  on  account 
of  her  fortune, 
against  the  -will 
of  her  parents  or 
guardians. 
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[s. 


1.  On  account 
of  Properly. 

Taking  or  detain- 
iii5:  "against  her 
will." 


Indictment, 


Temie. 


Not  triable  at 
quarter  sessions. 


Evidence. 


will  of  her  parent  or  guardian,  coiipled  with  the  intent  to  marry  or 
carnally  know,  respectively  constitute  the  offence.  The  taking  under 
the  first  part  of  the  section  must  be  against  the  will  of  the  woman  ; 
but  it  would  seem  that,  although  it  be  with  her  will,  yet,  if  that  be 
obtained  by  fraud  practised  upon  her,  the  case  will  be  within  the  Act. 
{Wakefield's  ease,  Lancaster,  March  Assizes,  1827,  Dea.  C.  Law, 4.')  Now, 
moreover,  the  second  part  of  the  section  expressly  contemplates  the  case 
of  a  girl  under  twenty-one,  whose  co-operation  has  been  obtained  by 
the  defendant  by  influence  over  her  mind,  and  who  has  been  taken  out 
of  the  possession  of  her  parent  or  guardian  by  means  of  a  fraud  prac- 
tised upon  them  and  against  their  will.  {The  Queen  v.  Yo7-e,  1  Jebb  <£■ 
Symes,  Ir.  Rep.  563.)  If  a  girl,  under  twenty-one,  is  taken  away 
against  her  own  will,  or  her  consent  is  obtained  through  fear,  that 
case  would  be  within  the  first  part  of  the  section.     (76.) 

It  is  no  excuse  that  the  woman  was  at  first  taken  away  with  her 
own  consent,  if  she  afterwards  refuse  to  continue  with  the  offender, 
because,  if  she  so  refuse,  she  may  from  that  time  as  properly  be  said  to 
be  taken  against  her  will  as  if  she  had  never  given  her  consent  at  all, 
for,  till  the  force  was  put  upon  her,  she  was  in  her  own  power.  (1  Hawh. 
0. 16,  ss.  7-11  ;  1  Russ.  942,  4  ed.  hy  Greaves.)  Moreover,  the  detaining 
against  her  will  is  an  offence.  It  seems,  also,  it  is  not  material  whether 
a  woman  so  taken  contrary  to  her  will  at  last  consents  thereto  or  not, 
for  if  she  were  in  force  at  the  time,  the  offence  is  complete  at  the  time 
of  the  taking,  and  the  offender  is  not  to  escape  fi-om  the  provisions  of 
the  statute  by  having  prevailed  over  the  weakness  of  the  woman  by 
such  means.  {Fulwood's  case,  Cro.  Car.  488  ;  Swenden's  case,  5  St.  Tr. 
459  ;  1  Hawh.  c.  16,  s.  8.) 

The  indictment  must  set  forth  _^  that  the  woman  taken  away  had 
the  property,  or  show  that  she  was  heiress  presumptive,  &c.,  as  is 
reqitired  by  the  Act,  in  order  to  show  the  defendant's  interested 
motives.  {Moulin  v.  Sir  G.  DaUison,  Cro.  Car.  484.)  It  must  also  be 
alleged  that  the  taking  was  against  her  will,  and  that  it  was  for  lucre; 
{Bruton  v.  Morris,  Hob.  182  ;  1  Hawh.  c.  16,  s.  5  ;)  and,  with  respect  to 
a  girl  under  twenty-one,  that  the  taking  was  out  of  the  possession  of  the 
parent  and  guardian,  was  fraudulent  or  against  his  or  her  wUl,  and,  in 
either  case,  with  an  intent  to  marry  or  carnally  know. 

By  7  Geo.  IV.  c.  64,  s.  12,  where  a  felony  or  misdemeanour  is  begun 
in  one  county  and  completed  in  another,  the  venue  may  be  laid  in 
either  county,  in  the  same  manner  as  if  it  had  been  wholly  committed 
therein. 

This  offence  is  not  triable  at  quarter  sessions.  (5  &  6  Vict.  c.  38, 
s.  1.) 

To  sustain  the  indictment  the  prosecutor  should  look  to  the  aver- 
ments in  it,  and  prove  them  accordingly  in  the  order  stated  in  such 
indictment :  As  that  the  woman  was  possessed  of  or  had  an  interest  in 
the  real  or  personal  estate,  or  was  presumptive  heiress  or  co-heii-ess,  or 
presumptive  next  of  kin,  or  one  of  them,  to  some  one  having  the  pro- 
perty required  by  the  Act.  It  should  be  proved  that  the  defendtint, 
from  motives  of  lucre,  and  by  force  or  fraud,  took  away  or  detained 
the  person  mentioned  in  the  indictment  against  her  will ;  or  it  she  be 
under  the  age  of  twenty-one  years,  that  he  took  her  a,\f&.j  fraudulently 
out  of  the  possession  of,  and  against  the  will  of  her  parent  or  guar- 
dian. {Reg.  V.  Burrell,  33  L.  J.  M.  C.  54 ;  £.  S  C.  354,  S.  C.)  The  jury 
ought  not  to  convict  in  the  former  case  imless  they  are  satisfied  that  the 
prisoner  committed  the  offence  from  motives  of  lucre ;  but  evidence  of 
expressions  used  by  the  prisoner  respecting  the  property  of  the  lady,  such 
as  his  stating  that  he  had  seen  the  will  of  one  of  her  relatives  (naming 
him),  and  that  she  would  have  2201.  a  year,  are  important  for  the  con- 
sideration of  the  jury  in  coming  to  a  conclusion  whether  the  prisoner 
was  actuated  by  motives  of  lucre  or 'not.  {Reg.  v.  Barrett,  9  Car.  d;  P. 
3S7.)    A  prisoner  was  talien  into  custody  at'the  house  of  his  brother 


HI.J 


atliucltott  of  ?12aome«. 


on  a  charge  of  abduction  ;  when  he  was  taken  a  letter  was  found  in  a  3.  Oirlsunder 
writing  desk  in  the  room  where  he  and  his  brother  were.     The  letter        Sixteen. 

was  directed  to  a  person  in  the  neighbourhood  of  the  prisoner's  late  

residence.  The  police  officer  was  going  to  open  it,  when  the  prisoner 
told  him  that  it  had  nothing  to  do  with  the  business  he  had  come 
about :  held,  that  the  letter  was  receivable  in  evidence  on  the  trial  of 
the  prisoner  for  the  abduction.    lb. 

In  case  of  marriage  actually  taking  place,  the  party,  injured,  though  Witnessea. 
the  force  continued  until  the  time  of  marriage,  will  be  a  good  witness 
for  or  against  the  offender,  because  she  is  not  his  wife  dejure,  and  may 
herself  swear  to  the  compulsion  ;  Swendon's  case,  5  Harg.  St.  Tr.  456  ; 
Brow'fCs  case,  ]  Yentr.  243  ;  Fidlwood'a  case,  Gro.  Car.  488  ;  R.  v. 
Perry,  1  ffawh  c.  16,  s.  13  ;)  and  the  better  opinion  seems  to  be  that 
she  is  still  competent,  notwithstanding  her  subsequent  assent  to  the 
marriage,  and  her  voluntary  cohabitation,  for  otherwise  the  offender 
would  take  advantage  of  his  own  wrong.  (M.  v.  Wakefield,  ubi  sup.  ; 
2  Lew.  G.  G.  279,  S.  G. ;  1  East,  P.  G.  454  ;  1  Hale,  301  ;  3  GhU.  Cr.  817, 
n.  7  ;  Taylor  on  JEv.  3  ed.  1106.)  So  in  Ireland,  upon  an  indictment  on 
the  repealed  Act,  10  Geo.  IV.  c.  34,  s.  23,  now  re-enacted  as  to  England 
and  Ireland,  for  the  fraudulent  abduction  of  an  heiress  under  eighteen 
years  of  age,,  the  lady,  who  had  gone  through  a  marriage  ceremony, 
was  admitted  as  a  witness  for  the  prosecution.  {B.  v.  Yore,  1  Jebb  S 
Symes,  563,  where  R.  v.  Wakefield,  ubi  sup.  was  commented  on.) 

The  1  Vict.  e.  85,  s.  11,  is  now  repealed  by  the  24  &  25  Vict.  c.  95,   Cannot  be  coii- 
and  if,  therefore,  the  evidence  is  not  strong  enough  to  show  the  use  of  victedof  an 
force  or  motive,  the  defendant  can  no  longer  be  convicted  of  an  assault  ^^^ 
under  this  indictment. 

The  crime  is  a  felony,  and  punishable  with -penal  servitude  not  ex-  punishment, 
ceeding  fourteen  years,  and  not  less  than  three  years,  or  imprisonment 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour ; 
(24  &  25  Vict.  c.  100,  s.  53;)  and  either  in  the  common  gaol  or 
house  of  correction  ;  (id.  s.  69  ;)  and  the  offender  is  rendered  incapable 
of  taking  any  estate  or  interest  in  the  lady's  property. 


II.  jFotcilile  aiitiuctton  of  SSaomem 

The  24  &  25  Vict.  c.  100,  s.  54,  enacts,  that  "Whoever  shall  by  force 
take  away  or  detain  against  her  will  any  woman  of  any  age  with 
intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof^  shall  be  liable  at  the  discretion  of  the  Court  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years, 
and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour." 

No  actual  marriage  or  carnal  knowing  is  necessary  to  complete  the  of- 
fence. There  must  be  a  taking  or  detaining  by  force,  with  the  intent  to 
marry  or  carnally  know.  The  observations  upon  the  last  section  will  apply 
for  the  most  part  to  this.  It  may  be  that  manual  force  may  not  in  all 
cases  be  necessary,  and  that  though  no  actual  force  was  used,  yet  if  the 
taking  away  was  accomplished  under  the  fear  and  apprehension  of  a 
present  immediate  threatened  injury,  depriving  the  woman  of  freedom 
of  action,  the  statute  would  be  satisfied.     (See  Reg.  v.  Yore,  ubi  sup.) 

The  offence  is  not  triable  at  quarter  sessions.    (5  &  6  Vict.  c.  38.) 


Not  triable  at 


III.  adtiuction  of  ©iris  Mnlet  ^ixtmx. 

Tiie  24  (fe  25  Vict.  c.  100,  s.  55,  enacts,  that  "Whosoever  shall  unlaw- 
fully take  or  ciiuso  to  be  taken  any  unmavi-ied  girl,  being  under  the  age 
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abtjuction  of  312aomm» 


[S.  III. 


3.  Gwls  wilder  of  sixteen  years,  out  of  tlie  possession  of  and  against  the  -will  of  her 
'  Sixteen.        father  or  mother,  or  of  any  other  person  having  the  lawful  care  or 

-  charge  of  her,  shall  be  guilty  of  a  misdemeanour,  and,  bemg  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Oourt,_to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and,  by  section  69,  in  a  common  gaol  or  the  house  of 
correction.  it,  ■  i 
This  provision  was  passed  in  order  to  meet  those  cases  where  the  girl 
is  of  so  tender  an  age  that  she  might  be  easily  imposed  on,  and  her  con- 
sent obtained. 

An  illegitimate  child  appears  to  be  within  the  Act.  (H.  v.  tornfm-tli 
and  others,  2  Stra.  1162  ;  better  reported  in  Bott,  by  Const.  R.  v.  Sweet- 
■i-ng,  1  Hast,  P.  C.  457.)  Up  to  the  age  of  sixteen  a  father  is  entitled  to 
a  habeas  corpus  to  get  back  a  daughter,  though  she  may  wish  to  stay 
away  from  him.  (E.  v.  Howes,  30  L.  J.  M.  G.4S,;ZE.&  E.  332,  S.  C.) 
After  the  death  of  the  father  the  mother  retains  her  authority  though  she 
marries  again,  and  the  assent  of  the  second  husband  is  not  material. 
{Ratcliffe's  case,  3  Rep.  39.)  But  the  statute  extends  only  to  the  custody  of 
the  mother  where  the  father  has  not  disposed  of  the  custody  of  the  child 
to  others.  {Id.)  It  seems  that  if  the  taking  were  with  the  consent  of  the 
parent  or  person  having  the  charge  of  the  child,  any  subsequent  dissent 
could  not  do  away  with  that  approval.  {Calthorpe  v.  Axlell,  3  Mod.  169 ; 
1  East,  P.  G.  457.)  Under  a  former  Act  it  was  holden  that  if  a  parent 
place  a  daughter  under  the  care  of  another,  who,  by  collusion,  mairies 
her  to  his  own  son,  the  case  was  not  within  the  Act  if  the  marriage 
were  solemnized  within  the  parish  church,  at  a  canonical  hour,  and 
without  any  attempt  at  privacy.  (3  Mod.  85.)  .  So,  where  a  young 
woman  persuaded  a  girl  under  sixteen,  who  was  in  service,  to  go  away 
from  her  place  to  London,  telling  her  that  her  (the  defendant's)  mother 
wanted  a  little  girl  as  a  servant,  and  would  give  her  51.  wages,  and  the 
girl  left  her  place  voluntarily  for  that  purpose,  this  was  held  by 
Parie,  B.  and  Coleridge,  J.,  not  to  be  a  taking  within  the  statute.  (R. 
\  C.  &  K.  399 ;  see  as  to  this  case,  Reg.  v.  Kipps,  4  Cox, 


■VVliat  a  takii)g. 


C.  C.  167  ;  R.  V.  ManhUtow,  1  Dears,  C.  C.  161, 164).  But  where  the  girl 
was  persuaded  by  the  defendant  to  leave  her  father's  house  and  go 
away  with  him  without  the  father's  consent,  and,  accordingly,  left  her 
home  alone  by  a  preconcerted  an-angement  between  them,  and  went  to 
a  place  appointed,  where  she  was  met  by  the  prisoner,  and  they  then 
went  away  together,  that  was  held  to  be  within  the  act.  {R.  v.  Man- 
hletow,  1  Dears,  C.  C.  159  ;  R.  v.  Kipps,  4  Cox,  C.  C.  167 ;  R.  v.  Handley 
and  another,  1  Fost.  &  Fin.  648.) 

It  is  thus  immaterial  whether  the  girl  consent  or  not,  or  even  if  the 
proposal  for  flight  is  made  by  the  girl  herself.  (iJ.  v.  Biswell,  2  Cox, 
G.  G.  279  ;  B.  v.  Tiviselton,  1  Lev.  257  ;  1  Sid.  387  ;  2  Keb.  32  ;  1 
Hawk.  c.  16,  s.  10,  p.  127.)  Where  the  defendant  went  by  night  to  the 
girl's  father's  house,  and  placed  a  ladder  against  her  window,  and  held 
it  for  her  to  descend,  which  she  did,  and  eloped  with  him,  this  was  held 
to  be  a  taking  of  her  out  of  the  possession  of  her  father,  although  she 
herself  proposed  the  plan  to  the  defendant.  (B.  v.  Bohins,  1  Car.  <h  K. 
456.) 

To  pick  up  a  girl  in  the  streets  and  take  her  away,  is  not  to  take  her 
out  of  the  possession  of  any  one.  {Reg.  v.  Gi-een,  Z  F.  S  F.  274). 
Against  tie  will.  If  the  parent  have  countenanced  the  daughter  in  a  lax  course  of  life, 
by  permitting  her  to  go  out  alone  at  night  and  dance  at  public  houses, 
from  one  of  which  she  was  taken  away,  it  cannot  be  said  to  have  hap- 
pened against  the  parent's  will  {Reg.  v.  Primelt,  1  Fast,  tfc  Fin.  60  ;  jK. 
V.  Fra::ei;  8  Cox,  G.  G.  446.) 
Taking  must  lio  -^  moral  force,  such  as  to  create  a  willingness  on  the  girl's  part  to 

iiy  moral  force,  at  leave  her  father's  house,  must  be  used,  for  if  her  going  were  entirely 
'''*^'-  voluntary  there  would  be  no  taking.     {Beg.  v.  Handley  and  another, 

I  F.  &  F.  648  ;  Reff.  v.  Robb,  4  F.  <fe  F,  59  ;  see  R.  v.  Meadows,  supra) 
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4.  Forms. 


Taltng  need  not 
be  for  perma- 
noiicy. 


It  IS  not  necessary  that  the  taking  away  should  be  for  a  permanency  • 
it  IS  sufficient  if  the  temporary  keeping  of  the  girl  be  inconsistent  with 
the  parents'  possession.  {B.  v.  Timmins,  1  Bell.  G.  0.  276  ;  ZO  L  J 
M.  a  45  ;  B.  V.  Baillie,  8  Gox,  C.  C.  238  ;  B.  v.  Frazer,  id.  446.) 

The  absence  of  a  corrupt  or  improper  motive  does  not  legally  justify 
the  taking  of  the  child,  still  if  the  prisoner  took  her  away,  under  an 
honest  belief  that  he  was  entitled  to  the  custody  of  the  child,  he  would 
be  entitled  to  be  acquitted.     {Beg.  v.  Tinkler,  1  Fost.  S  Fin.  513.) 

The  prosecutor  should  be  prepared  to  prove  that  the  defendant  took  Evideuco 
the  girl  out  of  the  charge  of  her  father,  or  of  the  person  having  the 
lawful  care  or  charge  of  her,  and  against  his  will,  and  that  she  was 
under  the  age  of  sixteen,  and  unmarried.  Any  of  these  parties  may  bo 
called  for  the  purpose.  It  is  no  defence  that  the  defendant  did  not 
know  her  to  be  under  sixteen,  or  might  suppose  from  her  appearance 
that  she  was  older  {B.  v.  Bobins,  I  G.  S  K.  451),  or  that  he  did  not 
know  he  was  acting  contrary  to  law  in  taking  her  away.  (B.  v.  Tinkler, 
1  Fost.  S  Fin.  513.) 

The  oflfence  is  a  misdemeanour,  and  punishable  by  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour.  (24  &  25  Vict. 
c.  100,  s.  55.) 

This  offence  is  not  triable  at  quarter  sessions.  (5  &  6  Vict.  c.  38, 
s.  1.) 

As  to  accessaries,  see  24  &  25  Vict.  c.  100,  s.  67  ;  and  title,  "Acces-  Accessary. 
mr^,"  post.  p.  16. 


IV.  jpoxme. 

Warrant  of  OommAtment. 

To  ike  constable  of  ,  and  to  the  keeper  of  the  [houise  of  correction], 

<it  ,  in  the  said  [county]  of 

Whereas  A.  B.  was  this  day  charged  before  me,  J.  S.,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  (county)  of  ,  on  the  oath  of  G.  B., 

of  [iaxmer],  and  others,  for  that  he,  the  said  A.  B.,  on  tlie-'  day 

of  ,  at  the  'parish  of  ,  in  the  said  county,  feloniously,  and  from 

motives  of  lucre,  did  take  away  and  detain  a  certain  woman,  named  E.  P., 
mjamst  her  will,  with  intent  her,  the  said  E.  F.,  to  marry  [or  " carnally  know" 
or  "  to  cause  to  be  married,"  or  "  camaMy  known  by  one  F.  G.,"  or  "  by  some  per- 
son whose  name  is  unknown  "],  slie,  the  said  E.  F.,  at  the  time  she  zvas  so  taken 
away  and  detained  by  the  said  A.  B.,  then  havinrj  a  certain  present  and  absolute 
legal  interest  in  certain  real  and  personal  propeHy  [or  being  the  heiress  or 
co-heiress  presumptive  to  a  person  having  an  interest  in  certain  real  pro- 
perty] [or  being  the  presumptive  next  of  kin  to  a  person,  or  one  of  the 
presumptive  next  of  kin,  having  au  interest  in  certain  personal  property]. 
Oontra/ry  to  the  statute,  &c. 

These  a/re,  therefore,  to  command  you,  the  said  constable  of  ,  to  take 

the  said  A.  B.,  amd  him  safely  to  convey  to  the  [house  of  correction]  at  aforesaid, 
and  there  to  deliver  him  to  the  keeper  thereof ,  together  with  this  precept.  And  I  do 
hereby  command  you,  the  said  keeper  of  the  said  [house  of  correction],  to  receive 
the  said  A.  B.  into  your  custody  in  the  said  [house  of  correction],  and  there 
safely  keep  him  until  he  shall  be  thence  delivered  by  due  course  of  law.  Given, 
under  my  hand  and  seal  this  day  of  ,  in  tlie  yewr  of  our  Loi-d 

,  at  in  the  [county  aforesaid].  S.  S.  (L.  S.) 


(1.)  Commltineut 
OB  24  &  25  Vict, 
c.  100,  s.  63.  for 
abduction  of  a 
woman  on 
account  of  her 
]3v0i"»erty. 


Commencement  as  usual,  stating  the  offence  as  follows.]  For  that  he,  the 

said  A.  B.,  on  die.,  at  <i:c.,  feloniously  and  fraudulently  did  dWure  [or  "takeaway," 
or  "  detain  "]  a  certain  woman  named  C.  D.,  being  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  years,  then  having  a  certain  interest  in  certain 

real  [or  "personal""]  estate  [&c.,  as  the  case  may  be],  out  of  the  possession  of 
and  against  the  will  of  one  E.  F.,  her  father  [or  "  mother,"  cfcc],  with  intent,  <Scc. 
[as  in  No,  1],  contrary  to  the  statute,  (kc. 


(2.)  Commitment 
on  24  &  25  Vict, 
c.  100,  5.  53, 
fraudulently 
aUnrins  a  woman 
under  twenty-one 
from  parents 
with  intent  to 
marry. 
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4.  Forms. 

(3.)  Comftiitmeut 
on  24  &  26  Vict, 
c.  100,  s.  64,  for 
by  fiirce  taking  a 
womaa  witli 
intent,  &c. 
(4.)  Commitment 
on  24  &  25  Vict, 
c.  100,  s.  65,  for 
the  nbclnction  of 
a  gii'l  lender 
sixteen. 

(6.)  Indictment 
on  24  &  25  Vict, 
c,  100,  B.  53. 


^itiuction  tit  MEomm. 


[S.  IV. 


Foi'  that  he,  the  said  A.B.,  on  dec,  at  Jec,  feloniomly  hy  force  did  take  away 
[or  "detain  "],  against  her  mil,  a  certain  woman  named  O.  P.,  with  intent,  S^c, 
[as  in  No.  1  ],  contrary  to  the  statute,  &c. 


For  that  he,  the  said  A.  JB.,  on  Sfc,  at  ^c,  vmla/wfvUy  did  take  [or  "  cause  to 
he  taken '']  one  E.  F.,  then  leing  unmarried  and  under  the  age  of  sixteen  yea/rs,  to 
wit,  ,  and  against  the  will  of  C.  D.,  her  father  [or  "  mother,"  or  "person 

having  the  lawful  care  or  charge  of  her""],  and  contrary  to  the  statute,  iSic, 


(venue)   Tlie  jurors  for  our  Lady  the  Queen,  upon  their  oath  present,  that 

C.  D.,  on  the  day  of  ,  a.d.  ,  feloniously,  amdfrom  motives 

of  lucre,  did  take  away  [or  "  detain"]  one  A.  B.  against  her  will,  she,  the  said 
A.B.,  them*  having  a  present  and  absolute  interest  [or  "  any  interest  legal  or  equit- 
able, present  or  future,  absolute,  conditional,  or  contingent "]  in  certain  real  estate 
["  real  or  personal "],  to  wit,  in  certain  lands  situate  at,  &c.  [or  "  to  wit,  in 
certain  goods  or  chattels,"  describing  them  generally],  with  intent  her,  the  said 
A .  B.,  to  marry  [or  "  carnaMy  know  or  to  cause  her  to  be  ma/rried  or  ca/maUy 
Icnown  by  any  other  person"],  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity  [add  counts  if  "the  case  be  in  any  way  doubtful  as  to  the  proofs,  varying 
the  statements  as  to  the  property  of  the  woman  and  as  to  the  intent]. 


(6.)  Indictment 
on  the  same  Act, 
the  woman  being 
heiress  piesmnp- 
tive. 


Proceed,  as  in  the  above  form,  to  the  asterisk,  and  then]  bei^ig  the  heiress 
[or  "  co-heiress  "]  presumptive  to  one  E.  F.,  having  a  present  interest  [or  "  any 
interest,  <fcc."]  in  certain  real  estate,  to  wit,  in  certain  lands,  tenements,  and 
premises  situate  at,  ^c,  with  intent  her,  the  said  A.  B.,  to  inarry  [or  "ca/maUy 
know"],  against  the  form  of  the  statute  in  such  case  tnade  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  croion  and  dignity. 


(7.)  Indictment 
on  same  Act,  she 
being  presnmptive 
next  of  kin. 


Proceed  as  in  the  above  form,  No.  5,  to  the  asterisk,  and  then]  being  the 
presumptive  next  of  kin  [or  "  one  of  the  presnmptive  next  of  kin  "]  to  one  E.  F., 
having  a  personal  interest  [or  "  any  interest,  <Scc."],  in  certain  personal  estate, 
to  wit,  in  certain  goods  and  chattels,  that  is  to  say  [describe  the  personalty  gene- 
rally], with  intent  her,  the  said  E.  F.,  to  marry  [or  "carnally  know"]  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
ovr  Lady  the  Queen,  her  crown  and  dignity. 


(8.)  Indictment  Commencement  as  in  the  above  form,  Ko.  5]  feloniously  and  fraudulently 

for  abduction  of  a   allured  ["took  away  or  detained"']  one  A,  B.,  out  of  the  possession  and  against 
girl  under  fjie  will  of  0.  B.,  her  father  [or  "  mother"],  she,  the  said  A.  B.,  then  leing  under 

twenty-one.  ^^  ^^  ^y-  tyji,nty-on£  years,  and  having  a  certain  present  interest  in  [describe  the 

interest  and  property  as  above  in  form  No.  5],  with  intent  her,  the  said  A.  B., 
to  marry  [or  "  carnally  know "  or  "  cause  to  be  married  or  carnally  known 
by  any  other  person],  contrary  to  the  statute,  Sfc,  [add  counts,  if  necessary,  vary- 
ing the  statements  as  to  the  property,  possession,  or  intents  to  meet  the 
proofs. 


(9.)  Indictment 
for  forcible  ab- 
duction of  a 
woman  on  24  &  26 
Vict.  c.  100,  s.  64. 


(10.)  Indictment 
on  24  h  26  Vict, 
c.  100,  s.  65, 
for  abduction  of 
girl  under  six- 
teen. 


Commencement  as  in  form,  No.  6]  feloniously  and  by  force  did  take  away 
[or  detain],  one  A.  B.,  against  her  will,  with  intent  her,  the  said  A.  B.,to 
marry  [or  "  carnally  kno%o  "  or  "  cav^e  to  be  married  or  carnally  hnmm  hy  any 
other  person  "]  against  the  form  of  the  statute,  §-c.  [If  the  intent  is  doubtful, 
add  a  count  stating  it  to  be  to  "  carnally  know,"  or  to  cause  her  to  be  married 
to  one  E.  B.,  or  to  some  person  to  the  jurors  unknown,  or  to  cause  her  to  be 
carnally  known  by,  &c.] 


Commencement  as  in  form.  No.  6]  unlawfully  did  take  [or  cause  to  be 
taken]  one  A.  B.,  out  of  the  possession  and  against  the  will  of  E.  F.  her  father, 
[or  "  mother,  or  other  person  Iiaving  the  lawful  care  or  cha/rge  of  her,"]  she  the 
said  A.  B.  being  an  unmarried  girl,  and  under  the  age  of  sixteen  yea/rs,  to  wit, 
of  the  age  of  years  ;  against  the  form  of  the  statute  in  such  case  made 
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and  provided,  §•<;.     [If  necessary,  add  a  count  stating  E.  F.  to  be  "  a  person  AhorUmi 

haTing  the  lawful  care  and  charge.of  the  said  A.  B.,"  or  "or  that  the  defendant '_ 

unlawfully  did  cause  to  be  taken  one  A.  B.,"  &e.]. 


XF  a  woman  be  with  child,  and  a  man  administer  to  her  a  potion  to  When  murder 
destroy  the  child  within  her,  and  she  take  it  for  that  purpose,  and  it  **  Ckiminon  Law. 
work  so  strongly  that  it  kills  her,  it  has  been  said  that  this  is  murder  ; 
for  that  the  taking  the  drug  for  that  purpose  was  a  misdemeanour  at 
common  law,  and  that  as  in  the  perpetration  of  a  misdemeanour  death 
ensued,  the  woman  was  guilty  of  murder,  oifelo  de  se,  and  the  man  was 
accessary  to  the  fact  before  the  murder.  (1  Hale,  429,  430  ;  B.  v.  Btis- 
sell,  1  Moo.  G.  C.  356.)  So  in  Beg.  v.  Gaylor,  (1  D.  &  B.  288,)  a  prisoner 
was  held  to  have  been  rightly  convicted  of  the  manslaughter  of  his  wife 
where  her  death  was  caused  by  a  drug,  which  the  prisoner  had  pur- 
chased and  given  to  her  for  the  purpose  of  procuring  abortion,  she 
believing  herself  to  be  pregnant,  although  in  reality  she  was  not,  and 
he  being  absent  at  the  time  she  took  it ;  but  where  the  prisoner,  under 
the  influence  of  threats  of  self-destruction  made  by  a  woman  pregnant 
by  him,  procured  the  poison  with  a  full  knowledge  of  the  purpose  to 
which  it  was  to  be  applied,  but  he  did  not  administer  it  to  her  or  cause 
her  to  take  it,  and  she  took  it,  and  in  consequence  died,  it  was  held, 
that  he  could  not  be  convicted  of  murder,  as  being  accessary  before  the 
fact  to  the  murder  of  herself  by  the  woman,  even  if  she  could  be  con- 
sidered to  be  a/eZo  de  se,  as  in  Russell's  case.  (R.  v.  Fretwell,  1  Leigh. 
&  G.  161  ;  31  L.  J.  M.  G.  145.)  This  case  would  now  probably  be 
met  by  the  59th  section  of  the  present  Act. 

The  distinction  between  the  cases  seems  to  be  that  in  the  former  the 
prisoner  instigated  the  woman  to  take  the  poison,  but  in  the  latter  did 
not  wish  her  to  do  so  ;  but  it  was  neither  murder  nor  manslaughter  at 
common  law  to  destroy  the  unborn  child  of  a  pregnant  woman,  while 
yet  vrithin  the  womb,  because  it  was  not  yet  in  rerum  rtatura,  and  it 
could  not  be  legally  known  whether  it  were  killed  or  not  y  (1  Hale, 
453  ;)  though  if  the  child  were  born  alive  and  afterwards  died  of  any 
poison  or  bruises  it  received  in  the  womb,  it  was  murder  in  whomso- 
ever administered  or  gave  them.     (1  Hawh.  c.  13,  s.  16.) 

jBy  /Statute. — This  latter  offence  in  now  defined  by  the  24  &  25  Vict.  c. 
100,  and  the  former  Acts  relating  to  this  offence,  namely,  the  7  Will. 
IV.  and  1  Vict.  c.  85,  the  9  Geo.  IV.  c.  31,  and  the  43  Geo.  III.  c.  58,  are 
wholly  repealed. 

The  58th  section  of  the  24  &  25  Vict.  c.  100  is  partly  framed  on  the 
26th  section  of  the  7  "Will.  IV.  and  1  Vict.  c.  85,  and  enacts  that "  every 
woman  being  with  child  who,  with  intent  to  procure  her  own  miscar- 
riage, shall  unlawfully  administer  to  herself  any  poison  or  other  noxious  AdmiEistemg 
thing,  or  shall  unlawfully  use  any  instrument  or  other  means  whatso-  drugs  or  using 
ever  with  the  like  intent,  and  whosoever,  with  intent  to  procure  the  mooiro  abortion, 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with  child,  shall  un- 
lawfully administer  to  her,  or  cause  to  be  taken  by  her,  any  poison  or 
other  noxious  thing,  or  shall  unlawfully  use  any  instrument  or  other 
means  whatsoever  with  the  like  intent,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  iu  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement." 

And  by  24  &  25  Vict.  c.  100,  s.  59,  "  Whosoever  shall  unlawfully   Supplying  drags, 
supply  or  procure  any  poison  or  other  noxious  thing,  or  any  instrument  f^°ii.t*^af"'^ 
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Abortion. 


"What  is  admin- 
istciiug,  &c.  , 


The  intention  to 
use  may  be  only 
jji  the  mind  of 
I  he  person  sup- 
plying. 


or  tiling  whatsoever,  kno-wing  that  the  same  is  intended  to  he  imlaw- 
fully  used  or  employed,  -withmtent  to  procure  the  miscarriage  of  any 
woman,  whether  she  fee  or  be  not  with  child,  shall  be  guilty  of  a  misde- 
meanour, and  being  convicted  thereof,  shall  be  liable  at  the  discretion 
of  the  Court  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour." 

In  order  to  constitute  an  offence  under  the  first  part  of  the  58th 
section,  the  woman  must  be  with  child,  though  not  necessarily  quick 
with  child,  and  at  common  law  this  was  no  offence,  unless  the  woman 
were  pregnant.    {Gaylor's  case,  I  D.  &  B.  299,  per  Polloch,  C.  B.) 

Under  the  58th  section,  the  poison  or  other  noxious  thing  must  have 
been  administered,  or  the  instrument  used  with  the  intent  to  procure 
the  miscarriage.  It  must  be  proved  according  to  the  fact  stated  in  the 
indictment,  that  the  woman  administered,  &c.,  to  herself,  or  that  the 
person  administered,  &c.,  or  caused  to  be  taken,  &c.,  the  drug,  &c.,  as 
therein  stated,  and  that  the  drug,  &c.,  was  noxious. 

It  is  to  be  observed  that  the  59th  section  of  the  present  Act  is  an 
entirely  new  provision  and  auxiliary  to  the  enactments  contained  in  the 
old  Acts,  and  treats  the  crime  of  procuring  or  supplying  the  poison,  &c., 
as  one  of  a  totally  different  character  from  that  of  administering,  or 
causing  it  to  be  taken.  This  section  meets  the  case  of  R.  v.  Pretwell,  (1  L. 
tb  C.  161,)  above  mentioned.  In  determining  whether  the  prisoner  should 
be  indicted  for  the  felony  or  the  misdemeanour,  the  effect  of  the  evidence 
with  reference  to  the  following  decisions  should  be  considered.  Where 
the  prisoner  supplied  a  drug  to  procure  abortion  to  a  pregnant  woman, 
who  applied  and  paid  for  it,  and  then  gave  her  directions  how  to  take 
it,  and  the  woman  some  little  time  after,  but  in  the  prisotier's  absence, 
took  the  drug  as  directed,  it  was  held,  that  the  prisoner  had  caused  the 
drug  to  be  taken  by  the  woman,  so  as  to  be  rightly  found  guilty  of  the 
felony  under  the  repealed  statute  of  7  Will.  IV.  and  \  Vict.  c.  85,  s.  6. 
(Tlie  Queen  v.  Wilson,  Bears  S  B.  127  ;  26  L.  J.  M.  0.  18  ;  Queen  v. 
Farrow,  Dears  &  B.  164.)  So  if  a  servant  put  poison  into  a  coffee  pot 
which  contains  coffee,  and  when  her  mistress  comes  down  to  breakfast, 
the  servant  tells  the  mistress  she  has  put  the  coffee  pot  there  for  her  (the 
mistress)  breakfast,  and  the  mistress  drink  the  poisoned  coffee,  this  is 
"  a  causing  the  poison  to  be  taken  "  within  the  meaning  of  the  repealed 
statute  of  9  Geo.  IV.  c.  31.  (JJ.  v.  Barley,  4  C.  d  P.  369).  It  is  there- 
fore not  necessary  that  there  should  be  an  actual  administering  by  the 
hand  of  the  prisoner  (Id.).  Where  the  prisoner  was  indicted  for 
having  administered  to,  and  caused  to  be  administered  to  and  taken 
by  the  prosecutrix,  a  poison  with  intent  to  murder  her,  and  the 
proof  was  that  the  defendant  gave  her  a  bit  of  cake  which  con- 
tained arsenic  and  sulphate  of  copper,  but  she  merely  put  a  bit 
of  it  into  her  mouth  and  spit  it  out  again,  and  did  not  swallow 
any  part  of  it,  it  was  held  that  that  did  not  constitute  an  adminis- 
tering within  the  meaning  of  the  statute.  (Cadman's  case,  1  Moo. 
a  G.  114). 

Upon  an  indictment  for  supplying  savin,  knowing  that  the  same  was 
intended  to  be  unlawfully  used  by  one  S.  C,  against  the  59th  section, 
it  appeared  that  S.  C.  did  not  intend  to  take  the  savin,  nor  did  any 
other  person  so  intend,  except  the  prisoner  himself,  and  it  was  held  that 
it  was  sufficient  to  constitute  the  offence  that  the  prisoner  knew  that 
he  intended  the  savin  to  be  used  to  procure  miscarriage.  (Beg.  v.  Hill- 
man,  L.  <&  C.  343  ;  33  L.  J.  M.  G.  60,  S.  G.). 

The  drug,-so  administered  must  be  proved  to  be  a  poison  or  other 
noxious  thing,  independently  of  the  ill  effect  produced ;  thus,  where 
the  stuff  administered  on  being  analysed  was  found  to  contain  a  quan- 
tity of  s};arch,  of  some  plant  and  some  woody  fibre,  and  in  the  judg- 
iii.°r,t  of  the  analyst  was  of  a  harmless  character,  and  such  as  would 
not  pi-oclire  a  miscarriage,  but  the  prosecutrix  said  she  felt  dizzy  and 


asottion. 


15 


Abortion. 


stupid  in  the  head  after  talcing  it,  and  the  jury  found  that  the  thing 
vas  noxious,  a  conviction  under  the  59th  section  of  the  present  Act 
was  nevertheless  quashed,  on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  that  it  was  noxious ;  and  Pollock,  C.  B,,  said  the 
administration  of  pure  water  is  no  offence  within  that  section. 

It  is  to  be  observed  that  the  59th.  section  upon  which  that  case  was 
decided,  contains  the  words,  or  "  any  instrument  or  thing  whatsoever." 
This  case  is  opposed  to  JR.  v.  Coe  (6  C.  &  P.  403.)  If  the  thing  admini- 
stered is  noxious,  it  does  not  seem  to  be  material  whether  its  properties 
are  such  that  it  is  calculated  or  likely  to  prociire  abortion,  but  the 
intent  to  procure  the  miscarriage  must  be  proved. 

The  felony  is  not  triable  at  quarter  sessions  (5  &  6  Vict.  c.  38,  s.  1),    wiere  triable, 
but  an  indictment  framed  on  the  59th  section  for  the  misdemeanour 
would  be  triable  by  that  jurisdiction,  though  probably  the  justices 
would  do  right  to  commit  to  the  assizes. 

The  felony  is  punishable  with  penal  servitude  for  lite,  or  for  any 
term  not  less  than  three  years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement  (24  &  25  Vict.  c.  100,  s.  8)  ;  and  the  misdemeanour  Misdemeanour, 
with  penal  servitude  for  three  years,  or  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour  (24  &  25  "Vict.  c.  100,  s.  59). 
The  imprisonment  may  be  in  the  common  gaol  or  house  of  correction. 
(Id.  s.  69).  The  solitary  confinement  must  not  exceed  one  month  at 
any  one  time,  and  not  exceeding  three  months  in  any  one  year. 

Every  principal  in  the  second  degree,  and  every  accessary  before  the 
fact  to  the  felony,  is  punishable  in  the  same  manner  as  the  principal 
in  the  first  degree,  and  every  accessary  after  the  fact  to  the  felony  may 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour ;  and  whosoever  shall  counsel,  aid,  or  abet  the  commis- 
sion of  the  misdemeanour  may  be  proceeded  against,  indicted,  and 
punished  as  a  principal  offender  (24  <fc  25  Vict.  c.  100,  s.  67). 

The  general  Act  i-elating  to  accessaries  and  abettors  is  the  24  &  25 
Vict.  c.  94.     (See  tit.  "  Accessary,"  post,  p.  16.) 


Punishment. 
Felony. 


Principals  in 
second  degree, 
and  accessaries, 


Commencement  as  usual,  p.  11,]  for  that  she,  the  said  C.  D.,  on  &c.,  at,  &c.,  (i,)  Commitment 
'being  then  loith  child,  with  intent  to  procure  Jier  own  miscarriage,  did  unlawfully  for  administering 
ind  fdonio-usly  administer  to  herself  one  drachm  of  a  certain  poison,  [or  "  noxious  *"  Ji^i's^lt  drug.?, 


thing,"'\  to  wit,  [or  "  did  use  a  certain  instrument,  or  means  to  icit. 
contrary  to  the  statute,  <S;c. 


.  i-c., 
procure  abortion  ; 


Commencement  as  usual,  p.  11,]  for  that  he,  the  said  0.  JD.,  on  the 
day  of  at  the  parish  of  in  the  said  cdunty,  unlawfully 

aiid  feloniously  did  admdnister  to  [or  "comsc  to  he  tahen  by,"]  one  S.  L.,  one 
ounce  weight  of  a  certain  poison  called  [or  "  noxious  thing,"]  with  intent 

then  amd  thereby  to  cause  the  miscarriage  of  the  said  S.  L.,  contrary  to  the 
statute,  SjC. 


(2.)  or  for  admin- 
istering to 
anljther  wom.-vn, 


For  that  he,  the  said  0.  D.,  on  SfC,  at  ttc,  unlawfully  ant 
certain  instrument  called  ,  with  intent,  d-c. 


did  use  a    (3.)  Using  instru- 
ment with  same 
intent. 


Commencement  as  usual,  p.  11,]  for  that  he,  the  said  0.  D.,  on  Sc,  at  SfC, 
unlawfully  did  supply  [or  "procure,"}  one  drachm  of  a-  certain  poison  [or 
"  noxious  thing,"]  called  [or  "  a  certain  instrument  or  thing  called 

,"]  he  the  said  C.  D.  hnmoing  that  the  same  was  intended  to  he  unlawfully 
used  ["  employed,"]  with  intent  to  procure  the  miscarriage  of  a  certain  woman 
named  /'A  L.,  contrary  to  the  statute,  t^r. 


(i.)  Por  supjily- 
iug,  &c.,  poisoji, 
&c.,  for  ibe  pur- 
pose k.iowingly. 


16  ^msswciA, 

Forms.  The  jurors  fw  ow  Lady  the  Queen  upon  theii'  oath  present,  that  O.  D.,  on  the 

da/y  of  *  and  temg  then  with  child,  with  intent  to  procure 


(5.)  Indictment  ^j,,  £|j^  mwca/rnage,  did  unlawfidhi  and  felomously  admAmster  to  herself  one 

for  woman  admin-  ,      ,         ,           ^   ■         ■        r      <i         ■        ^i  ■      "t       17  j                             r„,  "J.'J 

istering  poison  to  cl/rachm  of  a  certain  poison  [or    noxious  thmg,  J  caUed                         [or    OM 

heraelf  -witli  use  a  certain  instrument  or  means"  to  wit                   ,]  contrary  to  the  statute. 
intent,  &c. 

(G.)  Indictment  Commence  as  in  precedins;  form,  No.  5,  to  the  *  and  then,]  unlawfully  and 

for  admmistering  feloniously  did  administer  to   [or  "  cause  to  he  taken  by  one  S.  L.,  one  ounce 

woman  witi  "  *  weight  of  a  certain  poison  called                [or  "  noxious  thing,"']  with  intent  then 

Intent  to  procure  and  thereby  to  coMSe  the  miscarriage  of  the  said  S.  L.,  contrary  to  the  statute,  &c. 
abortion. 


(7.)  For  using  in-       Commence  as  in  preceding  form,  No.  5,  to  the"  and  then,]   unlawfulh/ 
slmment^with        an,],  feloniously  did  use  a  certain  instrument  called  a  [or  "  other 

means,"]  with  intent  then  and  thereby  to  cause  the  miscarriage  of  tlie  said  S,  L. 


tlie  like  intent. 


(8.)  For  Bujiply-         Commencement  as  usual  to  *  and  then,]  unlawfully  did  supply  [or  " pro- 
for  the  purpose.      (Mre,"}  OTie  drachm  of  a  certain  poison  [or  "  noxious  thing,"  or  "  any  instrument 
or  thing  called  ,"]  he,  the  said  C.  D.,  then  Tcnowimg  that  the  same  was 

intended  to  he  unlawfully  used,  and  employed  with  intent  to  proaujre  the  miscar- 
riage of  one  S.  L. 


At  PAETY  guilty  of  an  oflfence  may  be  either  a  principal  in  the  first 
degree,  a  principal  in  the  second  degree,  or  an  accessary  before  or  after 
the  fact. 

I.  Of  Principals  in  General,  17. 

II.   Of  Accessaries  in  General,  23. 
[24  Sf  25  Vict.  c.  94.] 

III.  Of  Accessaries  lefore  the  Fact,  24. 

[11  §•  12  Fief.  c.  43;  24  §•  25  Vict.  cc.  94,  96,  97,  98,  99,  100.] 

IV.  of  Accessaries  after  the  Fact,  26. 

[24  §•  25  Vict.  cc.  94,  96,  97,  98,  99,  100.] 

V.  Of  the  Proceedings  against  Accessaries,  27. 

1.  In  General,  27. 

2.  Indictment  against,  29. 

3.  Q}ricd  of,  33. 

4.  Evidence,  35. 

5.  Punishment  of,  37. 

[7  Will.  IV.  §•  1  Vict.  c.  88,  s.  4;  c.  36,  s.  35  ;  o.  66,  o.  26; 
24  4-  25  Vict.  cc.  94,  96,  97,  98,  99, 100.] 

VI.  Forms,  37. 


(a)  As  to  Accessariesin  general,  see  cessary;"  1  Suss.  Crim.  Law.  Aa 
1  Chit.  0.  L.  256  to  275;  Arch.  Crim.  to  receiver  of  stolen  goods,  see  tit. 
Law ;  Deacon's  Crim.  iow, title  "Ac-      "Larceny"  Yol.  III. 


S.I.] 


I.  ®(  Itmcipals  in  ©enecal. 


17 

1.  OfPrm- 


In  order  to  ascertain  wlio  are  aoutasaries,  it  will  be  expedient  to  .(i.)  Of  principal 
inquire  in  the  first  place  who  are  principals.  "^  general. 

A  principal  in  the  first  degree  is  he  that  is  the  actor  or  actual  perpe-  Principals  in  the 
trator  of  the  offence.  (1  Hale,  233,  615.)  But  it  is  not  necessary  that  the  first  degree, 
act  should  be  perpetrated  by  his  own  hands,  or  even  that  he  should  be 
present,  for  if  one  lay  poison  for  another  who  takes  it  and  is  killed,  he 
who  laid  the  poison  though  absent  when  it  was  taken,  is  a  principal  in 
the  first  degree,  {Vcmx's  Case,  4  Oo.  Hep.  44  6,)  and  the  turning  out  a 
wild  beast  with  intent  to  do  mischief,  so  that  thereupon  death  ensues, 
is  murder  in  the  party  offending ;  {Fost  349  ;  1  HaU,  514 ;)  and  if  an 
offence  be  committed  through  the  medium  of  an  innocent  agent,  the 
.employer  though  absent  when  the  act  is  done,  is  answerable  as  a  prin- 
cipal in  the  first  degree,  {Reg.  v.  Bull,  1  Cox  C.  C.  281 ;  B.  v.  Michael, 
2  Moo.  0.  G.  120 ;  9  0.  <§  P.  356;  B.  v.  Olifford,  2  G.  S  K.  202;  B.  v. 
Giles,  1  Moo.  G.  C.  166,)  and  an  agent  is  deemed  to  be  innocent  within 
the  above  rule,  who  lends  himself  to  the  offence  for  the  purpose  only 
of  detecting  and  punishing  his  employer.  {B.  v.  BamMen,  2  Moo.  G.  G. 
309  ;  Reg.  v.  Valler,  1  Gox  G.  G.  84.)  And  if  a  child  imder  the  age  of 
discretion  or  any  other  instrument  excused  from  responsibility  for  his 
actions  by  defect  of  understanding,  ignorance  of  the  fact,  or  other 
cause  be  incited  to  the  commission  of  murder  or  any  other  crime,  the 
inciter  though  absent  when  the  fact  was  committed,  is,  ex  necessitate, 
liable  for  the  act  of  his  agent,  and  a  principal  in  the  first  degree,  (Fast. 
349  ;  1  East.  P.  G.  118;  1  Hawk  c.  13,  s.  7 ;  R.  v.  Pahner,  1  N.  R.  96,) 
and  a  fortiori  if  he  be  present ;  (R.  v.  Tyler,  8  G.  S  P.  616 ;)  but  if  the 
instrument,  though  of  weak  intellect,  be  aware  of  the  consequences  of 
the  act,  he  is  a  principal  in  the  first  degree,  and  the  employer  if  he  be 
absent  when  the  fact  is  committed,  is  an  accessary  before  the  fact, 
{R.  V.  WilUams,  1  Den.  G.  G.  39  ;  R.  v.  Stewart,  B.  ds  B.  363,)  or  if  he 
be  present  is  a  principal  in  the  second  degree.  It  is  a  question  for  the 
jury  whether  a  child  used  as  an  agent  were  an  innocent  agent  or  not. 
(Reg.  V.  Manley,  1  Gox  G.  0. 104.)  But,  if  a  person  come  casually,  not 
of  the  confederacy,  though  he  hindered  not  the  felony,  he  is  neither 
principal  nor  accessary,  though  he  apprehend  not  the  felon ;  but  for  his 
negligence  he  is  punishable  by  fine  and  imprisonment.  {Hale  Sum.  216  ; 
2  Hawh  c.  29,  s.  10.) 

Principals  in  the  Second  Degree.] — A  principal  in  the  second  degree  Principals  in  the 
is  he  who  is  present  aiding  and  abetting,  with  a  felonious  intention,  to  second  degree. 
commit  the  felony  at  the  time  the  offence  was  committed.  (1  Hale, 
233,  615.)  In  1  Bussell  on  Grimes,  ch.  3,  p.  49,  ed.  4,  it  is  said  the 
distinction  between  principals  in  the  first,  and  principals  in  the  second 
degree,  appears  to  have  been  unknown  to  the  most  ancient  writers  on 
our  law,  who  considered  the  persons  aiding  and.  abetting  in  no  other 
light  than  as  accessaries  at  the  fact.  But  as  such  accessaries  were  not 
liable  to  be  brought  to  trial  till  the  principal  felons  were  convicted  or 
outlawed,  a  rule  productive  of  much  mischief,  and  as  the  course  of  justice 
was  frequently  arrested  by  the  death  or  escape  of  the  principal,  or  from 
his  remaining  unknown  or  concealed,  with  a  view  to  obviate  this  mis- 
chief, the  judges  by  degrees  adopted  a  different  rule,  and  made  them 
principals  in  the  second  degree.  {Fast.  347;  R.  Y.Hughes,  29  L.  J.  M.  G.  77, 
per  Williams,  J.)  If  several  by  acting  in  concert  induce  by  fraud  a  man 
to  trust  one  of  them  with  the  possession  of  his  money,  in  the  presence 
of  the  othei's,  and  that  one  hand  the  money  over  to  another,  and  then 
entices  the  owner  to  leave  the  place  and  goes  off  with  him,  in  order 
that  the  one  who  then  has  the  money  may  carry  it  off,  and  does  so, 
he  that  went  out  with  the  prosecutor  and  did  not  return  is  guilty,  as  a 
principal,  of  larceny.   {B.  v.  Hamdley,  B.  d  B.  306.)    So  if  a  man  and 
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Duels. 


^(mmtp. 
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Common  pur- 
pose. 


Presence. 


■woman  go  out  together  to  a  river  -with  the  agreed  object  of  drowning 
themselves,  and  the  man  in  pursuance  of  that  agreement  throws  him- 
self into  the  river,  and  the  woman  following  his  example  with  the  same 
object,  throws  herself  into  the  river  also  and  is  drowned,  but  he  sur- 
vives, he  is  guilty  of  murder  as  a  principal  in  the  second  degree.  (JR.  v. 
Dyson,  E.  &  B.  523.) 

So  all  persons  who  are  present,  aiding,  abetting,  and  assisting  in  a 
deliberate  duel  that  ends  fatally,  are  guilty  of  murder,  as  principals  in 
the  second  degree,  and  this  rule  extends  to  the  seconds  and  aiders  of 
the  deceased  dueUist,  though  Lord  Hale  has  expressed  a  doubt  as  to 
the  correctness  of  this  latter  proposition.  (iJ.  v.  Cuddy,  \  C.  <&  K.  210 ; 
B.  V.  Yowng,  8  0.  <h  P.  645  ;  1  Sale,  452.) 

So  if  two  persons,  each  in  a  horse  and  cart,  drive  furiously  along  a 
road,  one  behind  the  other,  inciting  one  another  thereby  to  an  unlawful 
act,  and  the  horse  and  cart  in  a,dvance  is  driven  over  a  man  and  kills 
him,  the  driver  of  the  first  cart  is  guilty  of  manslaughter,  as  a  principal 
in  the  first  degree,  and  the  other  as  principal  in  the  second  degree.  (iS. 
v.  Swindall,  %  0.  <h  K.  230.) 

But  the  common  purpose  must  exist  to  make  a  person  present,  but 
not  the  actual  actor,  a  principal :  thus,  where  one  of  two  persons  walking 
close  to  the  prosecutrix,  stole  her  purse,  and  the  two  immediately  after- 
wards walked  away  together,  and  the  one  handed  something  to  the 
other,  the  latter  was  held  to  be  rightly  convicted  of  receiving,  upon  the 
finding  of  the  jury,  that  he  did  not  participate  in  the  actual  theft.  {Beg. 
V.  M'Evm,  Bell  0.  0.  20.) 

So  again,  where  three  soldiers  went  together  to  rob  an  orchard  :  two 
got  on  a  pear  tree  and  the  third  stood  at  a  gate  with  a  drawn  sword  in 
his  hand,  and  the  owner's  son  coming  by  collared  the  man  at  the  gate, 
and  asked  him  what  business  he  had  there,  whereupon  the  soldier 
stabbed  him ;  it  was  ruled  to  be  murder  in  the  man  who  stabbed,  but 
that  those  in  the  tree  were  innocent,  because  it  was  considered  that  the 
purpose  they  had  in  common  was  to  commit  a  small  inconsiderable 
trespass,  and  that  the  man  was  kiUed  upon  a  sudden  fray  without 
their  knowledge,  but  that  it  would  have  been  otherwise  if  they  had 
all  come  thither  with  a  general  resolution  against  all  opposers  {Fast. 
353 ;  Bussell  on  Grimes,  4  ed.  vol.  i.  p.  65,  and  see  note)  ;  but  where  two 
persons  follow  a  man  with  intent  to  rob  him,  and  in  the  course  of  the 
attempt  the  one  kills  him,  they  are  both  guilty  of  murder.  (B.  v.  Jack- 
son, V  Gox  G.  G.  357.) 

The  presence  need  not  be  an  actual  standing  within  sight  or  hearing 
of  the  act,  if  there  is  an  active  co-operation  in  the  crime  at  the  time  of 
its  commission,  as  if  several  parties  set  out  together,  or  in  small  parties, 
upon  one  common  design,  be  it  murder  or  other  felony,  or  for  any 
other  purpose  unlawful  in  itself,  and  each  taketh  the  part  assigned 
him — some  to  commit  the  fact,  others  to  watch  at  proper  distances  and 
stations  to  prevent  a  surprise,  or  to  favour,  if  need  be,  the  escape  of 
those  who  are  more  immediately  engaged — they  are  all,  provided  the 
fact  be  committed,  in  the  eye  of  'the  law  present  at  it ;  for  it  was  made 
a  common  cause  with  them — each  man  operated  in  his  station  at  one 
and  the  same  instant  towards  the  same  common  end,  and  the  part  each 
man  took  tended  to  give  countenance,  encouragement,  and  protection 
to  the  whole  gang,  and  to  insure  the  success  of  their  common  enter- 
prise. (Fost.  350.)  If  one  burglar  stands  outside  a  window  while 
another  plunders  the  house  and  hands  out  the  goods  to  him,  he  is  a 
principal  in  the  second  degree,  and  cannot  be  convicted  as  a  receiver  ; 
IB.  V.  Perkins,  2  Den.  G.  G.  459  ;  B.  v.  Owen,  1  Moo.  G.  G.  96 ;) 
and  in  case  of  stealing  in  a  shop,  if  several  are  acting  in  concert, 
some  in  the  shop  and  some  outside,  and  the  property  is  stolen  by 
some  of  those  in  the  shop,  those  who  are  on  the  outside  are  equally 
guilty  as  principals  in  the  offence  of  stealing  in  a  shop.  (R.  v. 
Perkins,  ubi  sup. ;  B.  v.  Qogerhy,   Buss.  &  By.  343 ;   and  see  B. 
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1.  Of  Prin- 
cipals. 


V.  Owen,  1  Moo.  0.  0.  96 ;  ^i  v.  BoHhrnwh,  1  DoMjT.  20V.)  So  if  several 
persons  come  to  a  house  ■with  intent  to  commit  an  afiray,  and  one 
be  killed  while  the  rest  are  engaged  in  riotous  and  illegal  proceed- 
ings, though  they  are  dispersed  in  different  rooms,  all  -will  be  principals 
in  the  murder.  (DaJfc  J".,  c.161;  iS^osie,  439;  iZawfe  b.2,  c.29,s.  8.)  All 
those  who  assembled  themselves  together  with  an  intent  even  to  com- 
mit a  trespass,  the  execution  whereof  causes  a  felony  to  be  committed, 
and  continue  together  abetting  one  another  till  they  have  actually  put 
their  design  into  execution,  and  also  all  those  who  are  present  when  a 
felony  is  committed,  and  abet  the  doing  of  it,  are  principals  in  the 
felony.  And  where  persons  combine  to  stand  by  one  another  in  breach 
of  the  peace,  with  a  general  resolution  to  resist  all  opposers,  and  in  the 
execution  of  their  design  a  murder  is  committed,  all  of  the  company 
are  equally  principals  in  the  murder,  though  at  the  time  of  the  act 
some  were  at  such  a  distance  as  to  be  out  of  view,  but  placed  so  as  to 
prevent  persons  coming  to  the  assistance  of  the  party  injured.  {Reg.  v. 
Howell,  9  C.  <&  F.  437.)  This  is  on  the  ground  that  the  person  who 
does  the  act  is  encouraged  and  emboldened  in  it  from  the  hopes  of 
present  and  immediate  assistance  from  the  abettor,  whether  he  be 
within  view  of  the  fact  or  not. 

If  persons  go  out  for  the  purpose  of  poaching,  and  some  go  into  a 
wood  and  beat  it,  and  others  remain  outside  to  keep  watch  for  the 
gamekeepers,  and  only  enter  the  wood  to  give  notice  of  their  approach, 
whereupon  they  all  run  aWay,  it  is  the  same  thing  as  if  they  had  all 
been  engaged  in  beating  for  game  in  the  wood.  {B.  v.  Passey,  7  C.  S  P. 
282  ;  S.  V.  Lockeit,  id.  300.) 

Upon  an  information  for  aiding  and  abetting  a  trespass  in  pursuit  of  Aiding  and 
game,  it  appeared  that  the  alleged  abettor  drove  the  principal  in  a  con-  ali'stting. 
veyance  along  a  road,  that  the  trap  was  stopped,  and  the  principal  got 
out,  wfent  into  a  field  and  shot  a  hare,  he  then  returned  into  the  turnpike 
road,  where  the  trap  had  Stopped  for  a  minute  or  so,  at  the  distance  of 
from  a  hundred  yards  to  a  quarter  of  a  mile,  and  gave  the  hare  to  the 
abettor  ;  it  was  held  that  there  was  sufficient  evidence  to  convict  the 
abettor,  and  Williams,  J.,  then  said  a  man  would  not  be  the  less  an 
aider  and  abettor,  because  he  might  be  convicted  as  a  principal.  (8tacey 
V.  Whitehurst,  34  £.  J.  M.  C.  94 ;  18  0.  B.  N.  S.  344,  S.  0.) 

Presence  during  the  whole  of  the  transaction  constituting  the  offence  Presence  durinj, 
is  not  necessary;  it  is  sufficient  to  show  that  the  offender  assented  the  wliole  of  the 
to  the  felony,  and  was  present  aiding  and  abetting  during  the  course 
of  the  criminal  transaction,  and  before  the  completion  of  the  offence. 
As  when  the  servants  of  A.  feloniously  removed  goods  in  the  course 
of  being  conveyed  in  A.'s  boats  from  a  ship  to  a  warehouse  on  shore, 
from  one  part  of  the  boat  to  another,  and  concealed  it  under  some  rope 
without  A.'s  knowledge,  and  A.,  afterwards  discovering  what  had  been 
done,  assisted  his  servants  in  removing  the  goods  from  the  boat  for 
the  purpose  of  carrying  it  off,  he  was  held  a  principal,  since  it  was 
a  continuing  transaction  ;  for,  although  as  respects  the  servants,  there 
was  a  complete  asportation  before  A.  took  any  part  in  the  transaction, 
yet,  as  respects  A.,  the  goods  being  still  in  the  boat  were  still  properly 
deposited  there  for  the  purpose  of  being  landed.  (B.  v.  Dyer,  2  Hast, 
P.  a  767.) 

Where  A.  was  employed  by  I.  to  draw  oats  in  sacks  from  a  vessel  to 
the  warehouse  of  I.,  and  B.  was  employed  by  I.  to  load  the  sacks  out 
of  the  vessel  into  the  trams  on  which  they  were  carried.  The  trams 
were  the  trams  of  A.  By  concert  between  them,  B.,  whilst  A.  was 
absent  taking  a  load  in  a,  tram  to  the  warehouse,  emptied  oats  out  of 
two  sacks  which  were  on  another  tram  dose  to  the  vessel  into  a  nosebag', 
which  he  then  placed  under  the  tram.  When  A.  returned  in  a  few- 
minutes  afterwards  to  the  vessel  with  an  empty  tram,  he  took  the 
nosebag  from  under  the  tram  where  B.  had  placed  it,  and  put  it  on  his 
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1.  Of  Frm-    traifl  and  drove  off  with  it— B.  then  being  on  the  vessel  within  a  few 
cipals.        yards  of  A.    They;  were  both  convicted  of  the  larceny,  as  it  was  deemed 

:: to  be  one  transaction,  in  which  both  concurred,  for  they  had  both  been 

present  at  some  part  of  the  transaction.  (Beg.  v.  Kelly,  2.  0.  d;  K.  379.) 
Where  four  prisoners  were  indicted  for  burglary,  and  two  of  them 
went  with  the  third  to  the  house  where  he  was  to  secrete  himself  in 
the  office,  that  during  the  night  he  might  commit  the  robbery,  and 
the  door  being  latched  they  assisted  him  to  gain  admission  by  opening 
an  umbrella  to  screen  him  while  he  entered.  They  went  away  soon 
after  he  got  in,  and  were  not  seen  near  the  place  till  after  the  robbery. 
It  was  held,  that  the  lifting  of  the  latch  was  a  breaking  and  part  of 
the  transaction,  and  the  two  who  were  present  at  the  commencement, 
were  in  law  guilty  of  the  robbery,  and  it  was  not  necessary  that  they 
should  be  there  during  the  whole  of  the  transaction.  {R.  v.  Jordan, 
T  G.SP.  432.) 

If  several  combine  to  forge  an  instrument,  and  each  executes  by 
himself  a  distinct  part  of  the  forgery,  and  they  are  not  together  when 
the  instrument  is  completed,  they  are  nevertheless  all  guilty  as  princi- 
pals. (R.  V.  Bmgley,  Rms.  dh  R.  C.  C.  446  ;  sed  vide  R.  v.  Kelly,  Russ. 
S  R.  421.)  So  if  A.  counsel  B.  to  make  the  paper,  C.  to  engrave  the 
plate,  and  D.  to  fill  up  the  names  of  a  forged  note,  and  they  do  so, 
each  without  knowing  that  the  others  were  employed  for  that  purpose, 
but  knowing  that  some  one  was  to  be  employed,  B.,  C,  &  D.  may  be 
indicted  for  the  forgery,  and  A.  as  an  accessary  ;  {R.  v.  Dade,  1  Moo. 
G.  C.  307  ;)  for,  if  several  make  distinct  parts  of  a  forged  instrument, 
each  is  a  principal,  though  he  does  not  know  by  whom  the  other  parts 
are  executed,  and  though  it  is  finished  by  one  alone  in  the  absence  of 
the  others,  who,  however,  know  that  it  was  to  be  executed  by  somebody. 
(R.  V.  Kvrliwood,  1  Moo.  0.  C.  304.)  But  persons  must  assist  in  some 
Not  sufficiently  part  of  the  transaction,  or  be  sufficiently  near  to  give  assistance,  in 
"^^"^ta  ^™  order  to  be  principals.      Thus,  where  a  man  uttered  a  forged  note  at 

Portsmouth,  and  the  concerted  plan  between  him  and  two  others  was, 
that  he  was  to  return  to  them  when  he  had  passed  the  note,  and 
divide  the  produce  ;  the  three  had  before  been  concerned  in  uttering 
another  forged  note,  but  at  the  time  this  note  was  uttering  in  Ports^ 
mouth  the  other  two  stayed  at  Gosport.  The  jury  found  all  three 
guilty,  but  on  a  case  reserved  the  judges  were  clear  that  as  the  other 
two  were  not  present,  nor  sufficiently  near  to  assist,  they  could  not  be 
deemed  principals.  {R.  v.  Scares  and  others,  2  East,  P.  G.  974  ;  R.  S  R, 
25  ;  R.  V.  Stewart  and  others,  R.  th  R.  363.) 

But  mere  proximity  is  not  sufficient  without  active  assistance  ; 
{Hawk.  b.  2,  c.  29,  s.  10  ;)  thus,  he  is  not  a  principal  in  uttering  a  forged 
note  who  merely  came  with  the  utterer  to  the  town  where  it  was 
uttered,  went  out  with  him  from  the  inn  at  which  they  had  put  up  a 
little  before  he  uttered  it,  joined  him  again  in  the  street  a  short  time 
after  the  uttering,  and  at  some  little  distance  from  the  place  of 
uttering,  and  ran  away  when  the  utterer  was  apprehended.  {R.  v. 
Davis,  Russ.  <h  Ry.  113.) 

So,  if  one  of  them  have  been  apprehended  before  the  commission  of 
the  offence  by  the  other,  he  can  be  considered  only  as  an  accessary 
before  the  fact.     {R.  v.  Johnson,  G.  S  Mar.  218.) 

The  mere  circumstance  of  going  towards  the  place  to  which  the 
stolen  property  was  to  be  carried  in  the  first  instance,  and  assisting 
in  carrying  it  home,  will  not  make  him  assisting  a  principal  in  the 
second  degree,  unless  at  the  time  of  the  felonious  taking  he  were 
within  such  a  distance  as  to  be  able  to  assist  in  it,  for  the  felony  was 
complete  before  he  interfered.  (R.  v.  Kelly,  R.  S  R.  421.)  So,  where 
two  persons  broke  open  a  warehouse  and  stole  thereout  a  quantity  of 
butter,  which  they  carried  along  the  street  thirty  yards,  and  then 
fetched  the  prisoner,  who  being  apprised  of  the  robbery  assisted  in 
carrying  away  the  property,  it  was  holden,  that  he  was  not  a  principal 
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but  only  an  accessary.      (R.r.King,  R  S  B.  332;  R.-v.  M'MaUn,     1.  Of  Prin- 
Ihid.)  ■     ' 

So,  if  the  party  were  actually  present,  to  make  him  a  principal  he 
must  do  an  act  of  aiding,  assisting,  and  abetting.  {R.  v.  Young,  8  0. 
ih  P.  644.)  Thus,  if  two  persona  are  fighting,  and  a  third  comes  by  and 
looks  on,  but  assists  neithei-,  he  is  not  a  principal  in  the  breach  of  the 
peace,  {Bah  Swm.  216  ;  2  Sawh.  c.  29,  s.  10,;  though  he  may  be  fined 
for  misprision  if  he  neglect  to  exert  himself  to  apprehend  the  offenders ; 
but,  if  the  third  went  there  for  the  purpose  of  seeing  the  fighters 
strike  one  another,  he  is  a  principal  in  the  breach  of  the  peace ;  {R. 
V. Perkins,  AG.&P.  537  ;  B.  v.  Murphy,  6  Gar.  daP.lOZ;  B.  v.  Toung, 
8  0.  (&  P.  645;)  and  if  he  came  to  the  fight  by  chance,  but  stays  to 
applaud,  01-  by  his  presence  to  encourage  and  embolden  the  fighters,  he  is  a 
principal  in  the  breach  of  the  peace,  although  he  did  not  say  anything. 
(R.V.  Murphy,  Q  C.  &  P.  103  ;  see  Reg.  v.  Howell,  9  G.  &.  P.  437.) 

The  wrongful  act  must  be  within  the  compass  of  the  original  design  Tlie  oiTence  must 
or  unlawful  purpose.  (1  East,  P.  C.  257  ;  Post.  354,  355  ;  R.  v.  Plwmer,  ^.  ™*™  *'"'' 
Kel.  109, 117.)  Thus,  if  persons  are  present  at  a  prize  fight  with  the  in-  SI 
tention  of  aiding  and  abetting  the  fighters,  and  death  results  from  the 
fighting,  those  present  are  guilty  of  manslaughter;  but,  if  ifithe  course 
of  the  fight  the  crowd  become  unruly  and  break  into  the  ring,  and 
some  with  bludgeons  kill  one  of  the  fighters,  taking  the  matter  as  it 
were  out_  of  the  hands  of  the  combatants,  then  persons  merely  present 
encouraging  the  fight  would  not  be  answerable,  unless  they  were  con- 
nected with  that  particular  violence.  {R.  v.  Murphy,  6  C.<&  P.  103.) 
So,  if  several  are  out  for  the  purpose  of  committing  a  felony,  and  upon 
an  alarm  run  different  ways,  and  one  of  them  maim  a  pursuer  to  avoid 
being  taken,  the  others  are  not  to  be  considered  principals  in  such 
act.  {R.  T.  Wright,  Muss.  <&  Ry.  99.)  If  persons  go  out  by  night  with 
the  purpose  merely  of  poaching,  and,  meeting  with  a  gamekeeper,  set 
upon  him,  beat  him,  and  leave  him  on  the  ground  insensible,  and  after 
they  had  gone  one  of  them  return  and  rob  the  gamekeeper,  he  alone 
is  guilty  of  the  robbery  ;  (R.  v.  Hawkins,  Z  G.&  P.  392  ;)  but,  though 
persons  indicted  for  being  present  aiding  and  abetting  a  murder  alleged 
to  have  been  committed  by  a  lunatic  cannot  be  convicted  on  such  a  count, 
because  there  is  no  foundation  on  which  the  accessary  crime  can  rest ;  yet, 
if  they  went  out  with  a  general  purpose  of  resisting  the  lawful  authorities, 
who,  in  the  execution  of  their  duty  might  interfere  with  them,  and 
were  aware  that  the  lunatic  had  the  purpose  to  murder,  and  were 
present  aiding  and  abetting  him  in  the  commission  of  acts  fatal  to  life, 
they  were  principals  in  the  murder.     {R.  v.  Tyler,  8  G.  S  P.  616.) 

But  it  is  essential  that  those  present  should  have  been  aware  that 
the  intention  to  commit  murder  existed  in  the  mind  of  the  perpetrator 
of  the  act.  (iJ.  v.  Cruise,  8  C.  ih  P.  541  ;  R.  v.  Tyler,  uhi  sup.)  And,  if 
a  master  assaults  with  malice  prepense,  and  the  servant,  being  ignorant 
of  his  master's  malignant  design,  takes  part  with  him,  and  death  ensues, 
the  servant  is  not  an  abettor  of  murder,  but  of  manslaughter  only.  So, 
if  an  affray  arise  between  two  parties,  and  constables  interfere  and  are 
killed,  those  who  kill  them,  knowing  their  ofiice,  are  principals  in  the 
first  degree ;  those  who  abetted  them,  not  knowing  or  having  the  means 
of  knowing  the  constables'  oflice,  are  guUty  in  the  second  degree  of  man- 
slaughter only;  and  those  who  were  present  and  concernejjj,***^  original 
affray,  but  desisted  from  interfering  on  the  approach  o,  -..  omcers,  are 
not  at  all  concerned,  for  this  was  a  new  outrage,  independent  of  the 
original  quarrel.     (1  Hale,  446  ;  R.  v.  Hawkins,  vbi  sup.) 

And,  if  persons  have   assembled  together  with  a  general  though  The  purpose  need 
undefined  purpose  of  setting  the  lawful  authorities  at  defiance,  they  °^"*.j^^^^^ 
are  answerable  for  everything  done  in  the  execution  of  it,  and  it  is  not  definedone. 
necessary  that  their  minds  should  have  been  bent  on  any  defined  and 
particular  mischief.     (R.  v.  Tyler,  uhi  sup. ;  1  Hawk.  c.  13,  s.  51.) 

The  indictment  may  in  general  charge  the  principals  in  the  second  Indictment 
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degree,  either  aceording  to  the  fact  or  ag  principals  in  the  first  degree, 
and  that  whether  the  offence  is  one  by  common  law  or  by  statute  ;  {B.  v. 
Crisham,  1  0.  S.  Mar,  187  ;  B.  v.  Cfray,  1  G.&P,  164 ;  R.  v.  Switidall, 
'HG.&K.  230 ;)  for  the  punishment  is  the  same.  But  it  may  be  that  a 
particular  statute  may  omit  to  expressly  mention  aiders  and  abettors, 
and  be  construed  not  to  extend  to  them,  as  where  the  Act  is  neces- 
sarily personal.  (See  Sterne's  case,  1  Leach,  473.)  So,  if  by  particular 
statutes  the  punishment  of  principals  in  the  second  degree  is  dif- 
ferent from  that  of  those  in  the  first  degree,  the  former  must  be 
indicted  according  to  the  fact.  If  two  persons  are  together  inciting 
one  another  to  the  commission  of  an  unlawful  act  from  which  death 
ensues,  it  is  immaterial  whose  blow  or  act  immediately  caused  the 
death,  for  the  act  of  the  one  is  the  act  of  the  other,  and  they  are 
both  liable  upon  an  indictment  as  principals  in  the  first  degree.  {Beff. 
V.  Swindall,  2  0.  <&  K.  230  ;  B.  v.  Dyson,  R.  <&  B.  523.)    So,  where 

A.  is  indicted  as  having  given  the  mortal  blow,  and  B.  and  C.  as 
present  aiding  and  abetting,  and  upon  the  evidence  it  appeared  that 

B.  gave  the  blow,  and  A.  and  C.  were  only  aiding  and  assisting,  the 
evidence  will  maintain  the  indictment,  and  judgment  be  given  against 
all,  for  it  is  only  a  variance,  as  in  law  the  mortal  blow  is  the  act  of  all 
that  are  present  aiding  and  abetting.  (1  East,  P.  C.  350 ;  Fost,  351.) 
So,  upon  an  indictment  against  three  as  principals  in  the  first  degree 
for  the  simple  act  of  shooting  at  the  prosecutor,  under  the  Black  Act, 
was  held  suflicient.     (3  T.  B.  105.) 

Upon  an  indictment  char-ging  the  prisoner  with  aiding  and  assisting 
in  a  rape,  contrary  to  the  statute,  and  the  statute  made  no  mention 
of  aiders  and  abettors,  the  prisoner  was  convicted  as  a  principal.  (2J. 
v.  Crisham,  Car.  c&  M.  IST  ;  and  see  B.  v.  Gray,  7  0.  &  P.  164 ;  B.  v. 
Folkes,  1  Moo.  C.  C.  354.) 

And,  where  an  indictment  for  shooting  at  a  person  contained  two 
counts,  the  one  charging  A.  as  principal  and  B.  as  aiding,  and  the 
other  charging  B.  as  principal  and  A.  as  aiding,  and  it  could  not  be 
proved  which  of  the  prisoners  fired  the  gun,  but  it  was  satisfactorily 
shown  that  one  of  them  fired  the  gun  and  the  other  was  present 
aiding  and  abetting,  a  conviction  on  a  general  verdict  of  guilty  was 
held  right,  for  the  counts  substantially  related  to  the  same.  (B.  v. 
Downing,  1  Den.  C.  C.  52 ;  B.  v.  Towle,  B.  S  B.  314 ;  acted  upon  in, 
B.  V.  Tyler,  8.  0.  <£■  P,  616  ;  B.  v.  Folkes,  ubi  sup.) 

In  Misdemeanoi(/rs.] — Whosoever  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanour,  whether  the  same  be  a  mis- 
demeanour at  common  law  or  by  virtue  of  any  Act  passed  or  to  be 
passed,  shall  be  liable  to  be  tried,  indicted,  and  punished  as  a  principal 
offender,  24  &  25  Vict.  c.  94,  s.  8.  And,  at  common  law,  as  we  have 
seen,  all  persons  taking  part  in  a  misdemeanour  are  principals. 

Trial.]— The  iormer  doctrine,  that  principals  in  the  second  degree 
were  only  accessaries  at  the  fact,  is  now  exploded  ;  (see  1  Ch.  G.  L.  256 ; 
am<e,p.  17  ;)  and  in  confirmation  of  this,  principals  in  the  second  degree 
may  be  arraigned  and  tried  before  the  principal  in  the  first  degree  has 
been  outlawed  or  found  guilty ;  (1  Hale,  437  ;  2  Sale,  223  ;  9  Go.  67  b. ; ) 
and  he  may  be  convicted  though  the  principal  in  the  first  degree  has 
been  acquitted.  (1  Leach,  360 ;  Beg.  v.  Wallis,  1  Salk.  334  ;  1  Hale, 
437,  &c.;  \Gh.G.  L.  260;  Bex  v.  Towle,  and  others.  Buss.  <&  B.  C.  C. 
314 ;  3  Price,  145  ;  2  Marsh.  465,  S.  G. ;  2  Hawk.  c.  29,  s,  3.) 

Ptmishment  of  Principals  m  tlie  Second  Degree.} — Principals  in  the 
second  degree  are  liable  to  the  same  punishment  as  the  actual  perpe- 
trators of  the  crime,  and  this  not  only  in  offences  at  common  law,  but 
in  cases  of  felony  created  by  statute,  to  which  the  same  implication 
extends.    (1  Ch.  C.  L.  257  ;  1  Leach,  64 ;  Rex  v.  Boyce,  4  Burr.  2076.) 
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Though  when  the  act  is  necessarily  personal  there  are  exceptions ;  (see  2.  Of  Acces- 

1  Oh.  0.  L.  252;)  and  some  particular  statutes  impose  on  the  actual  per-  semes  in 

petrators  a  different  punishment.  General. 


II.  ®{  Efcessattes  in  ©cnwal. 

An  accessary  {quasi  accedens  ad  cnVpam)  is  he  who  is  not  the  chief  Who  ai-e 
actor  in  the  offence,  nor  present  at  its  performance,  but  is  some  way  s™«ss™i=a. 
concerned  therein,  either  before  or  after  the  fact  committed.    (4  Steph. 
Com.  113,  4th  ed.) 

In  high  treason  there  are  no  accessaries,  either  before  or  after  the  No  accessaries 
fact ;  for  all  consenters,  aiders,  abettors,  and  knowing  receivers  and  "  te«ason. 
comforters  of  traitors,  are  principals.  (1  Hale,  613.)  Every  instance 
of  incitement,  aid,  or  protection,  which  in  the  case  of  felony  will 
render  a  man  an  accessary  before  or  after  the  fact,  in  the  case  of  high 
treason,  whether  it  be  treason  at  the  common  law  or  by  statute,  will 
make  him  a  principal  in  treason,  unless  the  case  be  otherwise  pro- 
vided for  by  the  statute  creating  the  offence,  or  where  the  special 
penning  of  the  Act  readeth  to  a  different  construction ;  but  nothing 
short  of  such  an  Act  will.     {Fost.  341, 342.) 

But  yet,  as  to  the  course  of  proceeding,  it  hath  been  the  course  that 
those  who  did  actually  commit  the  very  fact  of  treason  should  be 
first  tried,  before  those  that  are  principals  in  the  second  degree, 
because,  otherwise  this  inconvenience  might  follow,  that  the  principals  in 
the  second  degree  might  be  convicted,  and  yet  the  principals  in  the 
first  degree  may  be  acquitted,  which  has  been  considered  absurd.  (1 
Sale,  437—613  ;  2  Hale,  223,  9—676.) 

In  misdemeanours  at  common  law,  persons,  who  in  felony  would  have  Kor  in  mis- 
been  accessaries  before  the  fact,  were  treated  as  principals.     {R.  v.   demeanours. 
Greenwood,  2  Den.  G.  0.  453,  overruling  B.  v.  Else,  Buss.  &  By.  142; 
and  B.  v.  Page  and  Jones,  M.  S.  Hereford,  8  p.  Ass.  1841.) 

And  now  by  statute  24  &  25  Vict.  c.  94,  s.  8,  as  to  abettors  in 
misdemeanours,  "  Whosoever  shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanour,  whether  the  same  be  a  misdemea- 
nour at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
shall  be  liable  to  be  tried,  indicted,  and  punished,  as  a  principal 
offender."  See  also  as  to  misdemeanours  against  the  Larceny  Act,  24 
&  25  Vict.  c.  96,  s.  98.  and  as  to  any  misdemeanour  under  the  Act 
relating  to  malicious  injuries  to  property,  24  &  25  Vict.  c.  97,  s.  56,  and 
as  misdemeanours  against  the  Act  relating  to  forgery,  24  <fc  25  Vict: 
c.  98,  s.  49,  and  any  misdemeanour  against  the  Act  relating  to  offences 
against  the  person,  24  &  25  Vict.  c.  100,  s.  67. 

But  accessaries  after  the  fact,  in  misdemeanours  by  receiving  the 
offenders,  are  not  in  law  under  any  penalties  as  accessaries,  unless  the 
Acts  of  Parliament  that  inflict  those  penalties  do  expressly  extend  to 
receivers  or  comforters.  (1  Hale,  613.)  If,  indeed,  in  misdemeanours, 
the  act  of  the  receiver  amount  to  a  rescue,  or  to  the  obstructing  an 
oflicer  of  justice  in  the  execution  of  his  duty  or  the  like,  he  would 
undoubtedly  be  indictable  for  it,  as  for  a  misdemeanour.  (2  Hawk. 
0.  29,  s.  4.) 

When  an  offence  is  felony,  either  by  the  common  law  or  by  statute,  Si  felonies, 
all  accessaries,  both  before  and  after,  are  incidentally  included.    (3  Inst.  ■^*  •"'""°™  '*''• 
59.)    But,  as  to  felonies  by  Act  of  Parliament,  Lord  Hale  distinguishes 
thereupon  as  follows  :  "  Regularly,"  he  says,  "  if  an  Act  of  Parliament 
enacts  an  offence  to  be  felony,  though  it  mention  nothing  of  accessaries 
before  or  after,  yet,  virtually  and  consequently,  those  that  counsel  or 
command  the  offence  are  accessaries  before,  and  those  that  knowingly 
receive  the  offender  are  accessaries  after.     (1  Hale,  613.)     But,  if  the  By  statute. 
Act  of  Parliament  that  makes  the  felony  in  express  terms,  comprehend 
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accessaries  before,  and  make  no  mention  of  accessaries  after,  namely, 
receivers  or  comforters,  there,  it  seems,  can  be  no  accessaries  after  ; 
for  the  expression  of  procurers,  counsellors,  abettors,  all  which  import 
accessaries  before,  makes  it  evident  that  the  law-makers  did  not  intend 
to  include  accessaries  after,  which  is  an  oflfence  of  a  lower  degree  than 
accessaries  before."  (1  Sale,  614.)  Yet,  says  Mr.  Hawkins,  I  take 
it  to  be  settled  at  this  day,  that  in  these  and  all  other  cases  where  a 
statute  makes  any  offence  treason  or  felony,  it  involves  the  receiver  of 
the  offender  in  the  same  guilt  with  himself,  in  the  same  manner  as  in 
treason  or  felony  at  common  law,  unless  there  be  an  express  provision 
to  the  contrary.     (2  Hawk.  c.  29,  s.  14.) 

And,  although  it  is  generally  true  that  an  Act  of  Parliament 
creating  a  felony  renders,  consequentially,  accessaries  before  and  after 
within  the  same  penalty,  yet  the  special  penning  of  the  Act  sometimes 
varies  the  case.  (1  Sale,  614.)  Thus,  the  statute  of  27  Eliz.  c.  2,  made 
the  coming  in  of  a  Jesuit  treason,  the  receiving  or  relieving  of  him  felony, 
the  contributing  of  money  to  his  relief  a  prmmvmire  ;  so  that  Acts  of 
Parliament  may  diversify  the  offences  of  accessary  or  principal, 
according  to  the  various  penning  thereof,  and  so  have  done  in  many 
cases.     (1  Sale,  615.) 

There  may  be  an  accessary  to  a  person  who  was  accessary  before  the 
fact.  As  if  A.  advise  and  procure  B.  to  murder  C.  ;  by  this  A.  is 
accessary  before  the  fact,  and  though  but  accessary,  yet,  if  D.  receives 
and  conceals  him  from  justice,  D.  hereby  becomes  an  accessary  ;  but 
it  would  seem  there  cannot  be  an  accessary  to  a  person  who  was 
accessary  after  the  fact.    (3  F.  Wms.  475  ;  2  SoAJoh.  c.  92,  s.  1.) 


III.  <©f  accessaries  icfotc  tjc  jFact. 

An  accessary  before  the  fact  committed  is  he  that,  being  absent  at  the 
time  of  the  felony  committed,  doth  yet  procure,  counsel,  command,  or 
abet  another  to  commit  a  felony.  (1  Sale,  615.)  In  misdemeanours 
and  treason  all  who  take  part  in  the  crime  are  principals.  (Fast.  341, 
342  ;  B.  V.  Greenwood,  2  Den.  G.  G.  453  ;  R.  v.  Clayton,  1  C.&K.  128  ; 
24  &  25  Vict.  c.  94,  s.  8  ;  ante,  p.  23.) 
nut  be  absent.  The  accessary  must  be  absent  at  the  time  of  the  felony  being  com- 

mitted, for  if  he  be  present  actually  or  constructively,  he  is  a  principal. 
{Sale,  sum.  215.) 

Procurement,  Ac.  Froewe,  covnsel,  command,  or  abet.] — There  need  not  be  any  direct 
communication  between  the  accessary  and  the  principal.  (Fost.  125  ; 
M.  V.  Gooper,  5  C.  <&  F.  535.)  It  is,  therefore,  enough  if  the  accessary 
direct  an  intermediate  agent  to  procure  another  to  commit  a  felony ; 
and  it  will  be  sufficient,  even  though  the  accessary  does  not  name  the 
person  to  be  procured,  but  merely  directs  the  agent  to  employ  some  per- 
son.    {R.  V.  Gooper,  ubi  swp.) 

The  procurement  may  be  by  hire,  counsel,  command,  or  conspiracy, 
or  by  evmcmg  an  express  liking,  approbation,  or  assent  to  anothei-'s 
felonious  design  ;  (2  Sawk  c.  29,  s.  16  ;)  but  a  bare  permission  or  tacit 
acquiescence  is  not  enough  ;  (1  Sale,  616  ;)  and  the  bare  concealment 
of  a  felony  about  to  be  committed  is  a  misprision  only,  and  will  not 
make  the  party  concealing  an  accessary  before  the  fact.  (2  Sawk.  c.  29, 

S,  JiO.j 

According  to  Lord  Goke  and  Mr.  J".  Foster,  the  word  command  includes 
all  those  who  incite,  procure,  set  on,  or  stir  up  any  other  to  do  the 
fact.     (2  East,  P.  C.  641.) 

But  the  accessary  is  not  liable  if,  in  endeavouring  to  carry  out  the 
command,  the  pnncipal  commits  a  distinct  offence  from  the  one  com- 
manded, though  he  is  for  all  the  natural  consequences  arising  out  of  the 
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perpetration  of  the  act  commanded,  though  perhaps  not  actually  taken 
into  consideration  by  him.  Thus,  if  one  command  another  to  lay  hold 
upon  a  third  person,  and  he  lays  hold  upon  him  and  robs  him,  the  per- 
son commanding  is  not  accessary  to  the  robbery  ;  {Dalt.  c.  161,  p.  369  ;) 
or  if  one  command  another  to  steal  a  horse  and  he  steals  an  ox  ;  or  to 
rob  a  man  in  the  highway  of  his  money,  and  he  robs  him  in  his  house 
of  his  plate  ;  or  to  burn  such  a  one's  house,  and  he  burneth  the  house  of 
another  ;  (id. ;)  but  if  the  command  be  to  beat  one,  and  the  party  com- 
manded beat  him  to  death,  the  person  commanding  is  accessary  to  the 
murder.  (Id. ;  see  1  Hale,  442  ;  1  Mast.  P.  G.  257  ;  see  also  Foster,  370, 
371  ;  Russell  on  Crimea.  Vol.  I.,  p.  63,  4th  ed.  by  Grecwes.) 

So,  if  the  command  be  to  burn  the  house  of  A.,  and  in  so  doing  the 
house  of  B.  is  also  burnt,  the  person  commanding  is  accessary  to  the 
burning  of  B.'s  house.  (B.  v.  Saunders,  Plowd.  475.)  So  also  is  the 
person  commanding  liable,  though  the  command  is  carried  out  in 
another  manner,  or  at  another  time,  or  place,  than  the  one  commanded. 
Thus,  if  the  command  is  to  kill  by  poison,  and  a  dagger  is  used,  or  to 
kUl  in  the  highway,  and  the  killing  is  in  a  house,  or  to  kill  one  day, 
and  the  killing  is  done  on  another  day.  (Dalt.  c.  161  ;  Fast.  369,  370.) 
It  has  been  said  generally  that  there  can  be  no  accessaries  before  the 
fact  to  manslaughter ;  (1  Hale,  347, 450,  616 ;)  and  this  is  true  if  the  man- 
slaughter be  per  mfortwrwwm  or  se  defendendo,  but  there  are  other  cases 
in  which  there  may  be  accessaries  to  a  manslaughter.  Thus,  a  con- 
viction upon  an  indictment  for  manslaughter  was  affirmed,  where  the 
prisoner's  wife  fancying  herself  pregnant,  though  not  really  so  in  the 
prisoner's  absence,  took  sulphate  of  potash,  which  the  prisoner  had 
previously  given  to  her  for  the  purpose  of  procuring  abortion,  and 
thereby  her  death  was  caused.     (Q-aylor's  ease,  1  D.  &B.  291.) 

And  the  command  must  be  continuing  at  the  time  of  the  offence  com- 
mitted. Thus,  if  a  man  command  a  person  to  kUl  another,  and,  before 
the  command  is  carried  out,  he  repents  and  countermands  the  order, 
and  afterwards  the  man  is  killed,  here  the  person  countermanding  is 
not  accessary  to  the  murder.  {Dalt.  c.  161,  ubi  sivp. ;  and  see  It.  v. 
Dyson,  R.  S  B.  623.)  And  if  a  person  advise  a  woman  to  kill  her  child  as 
soon  as  it  shall  be  born,  and  she  kills  it  in  pursuance  of  such  advice,  he 
is  an  accessary  to  the  murder,  though  at  the  time  of  the  advice,  the 
child  not  being  born,  no  murder  could  be  committed  of  it,  for  the  in- 
fluence of  the  felonious  advice  continuing  till  the  child  was  born  makes 
the  adviser  as  much  a  felon  as  if  he  had  given  his  advice  after  the  birth. 
(2  HawTc.  c.  29,  s.  18.)  If  the  crime  be  not  perpetrated,  then  the 
adviser  may  still  be  indicted  for  a  misdemeanour  in  having  made  such 
solicitation.     (B.  v.  Higgins,  2  East,  5  ;  R.-v.  Clayton,  1  C.  &  K.  128.) 

Before  the  11  &  12  Vict.  c.  43,  accessaries  to  offences  punishable  sum- 
marily could  not  be  themselves  punished  summarily,  unless  the  special  Act 
creating  the  offence,  and  the  jurisdiction  expressly  included  accessaries  ; 
but  by  section  5  of  that  Act  "  Every  person  who  shall  aid,  abet,  counsel, 
or  procure  the  commission  of  any  offence  which  is,  or  hereafter  shall  be 
punishable  on  summary  conviction,  shall  be  liable  to  be  proceeded 
against  and  convicted  for  the  same,  either  together  with  the  principal 
offender  or  before  or  after  his  conviction,  and  shall  be  liable,  on  con- 
viction, to  the  same  forfeiture  and  punishment,  as  such  principal 
offender  is  or  shall  be  by  law  liable,  and  may  be  proceeded  against,  and 
convicted  either  in  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  where  such  principal  offender  may  be  convicted,  or  in  that  in 
which  such  offence  of  aiding,  abetting,  counselling,  or  procuring  may 
have  been  committed."  To  bring  a  person  within  that  section  the 
offence  must  actually  have  been  committed  ;  but  at  common  law  the 
act  of  soliciting  another  to  commit  an.  indictable  offence  of  whatever 
nature  is  indictable,  though  the  offence  itself  was  never  committed. 
(B.  V.  Higgins,  2  Fast,  5.) 
If  the  same  act  or  conduct  on  the  same  occasion  amounts  to  an  aiding. 
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abetting,  counselling,  and  procuring,  it  may  be  so  alleged  in  the  con- 
viction or  commitment ;  but  if  the  conduct  charged  only  constitutes  one 
of  such  acts,  it  should  be  so  stated.  (Ex  pa/rte  Smith,  27  L.  J.  M.  C. 
186.) 

Though  only  one  offence  can  be  charged  in  the  same  information, 
(11  &  12  Vict.  0.  43,  s.  10,)  an  aider  and  abettor  in  the  offence  charged 
can  be  joined  in  the  same  information  with  the  principal.  {Foley  on 
Con.  5th  ed.  75 ;  see  Stacey  v.  Whitehurst,  34  L.  J.  M.  0. 94  ;  amte,  p.  19.) 

The  mere  fact  of  the  relationship  of  master  and  servant,  where_  the 
servant  obeys  his  master's  orders,  and  is  thereby  guilty  of  a  misde- 
meanour, is  not  sufficient  as  a  matter  of  law  either  to  make  or  to  prevent 
the  servant  from  being  an  aider  and  abettor ;  ( Wilson  v.  Stewart,  32  L.  J. 
M.  G.  198  ;  ZB.SS.  913,  S.  G. ;)  nor,  on  the  other  hand,  would  the  same 
relation  of  itself  prevent  him  from  being  an  aider  and  abettor.  (Id. : 
see  also  Howells  v.  Wynne,  32  L.  J.  AT.  (X241 ;  15  0.  B.  N.  S.  3,  S.  C.) 

By  section  99  of  24  &  25  Vict.  c.  96,  whosoever  shall  aid,  abet, 
counsel,  or  procure  the  commission  of  any  offence  which  by  that  Act  is 
made  punishable  on  summary  conviction,  either  for  every  time  of  _  its 
commission  or  for  the  first  and  second  time  only,  or  for  the  first  time 
only,  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable  for 
every  first,  second,  or  subsequent  offence  of  aiding,  abetting,  counsel- 
ling, or  prociiring  to  the  same  forfeiture  and  pimishment  to  which  a 
person  guilty  of  a  first,  second,  or  subsequent  offence,  as  a  principal 
offender  is  by  this  Act  made  liable. 

By  section  120  of  the  above  Act,  provisions  of  the  11  &  12  Vict.  c. 
43,  are  applied  to  summary  proceedings  thereunder  as  far  as  it  can 
be  consistently  done. 

By  section  63  of  the  24  &  25  Vict.  c.  97,  s.  63,  whosoever  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  any  offence  which  is  by 
that  Act  punishable  on  summary  conviction,  either  for  every  time  of 
its  commission,  or  for  the  first  and  second  time  only,  or  for  the  first 
time  only,  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable  for 
every  first,  second,  or  subsequent  offence  of  aiding,  abetting,  counsel- 
ling, or  procuring  to  the  same  forfeiture  and  punishment  to  which  a 
person  guilty  of  a  first,  second,  or  subsequent  offence,  as  a  principal 
oflender  is  by  that  Act  made  liable. 

By  section  76  of  that  Act,  the  provisions  of  the  11  &  12  Vict.  c.  43, 
are  made  applicable,  so  far  as  they  are  not  inconsistent  with  anything 
in  that  Act  contained. 

By  the  2nd  section  of  the  25  &  26  Vict.  c.  94,  any  person  aiding  or 
abetting  another,  suspected  with  good  cause  by  a  constable  of  coming 
from  any  land  where  he  shall  have  been  unlawfully  in  pursuit  of  game, 
and  having  in  his  possession  any  game  unlawfully  obtained,  or  any  gun, 
part  of  gun,  or  nets,  or  engines  used  for  the  killing  or  taking  game, 
power  to  stop  a  cart,  &c.,  and  seize  game  is  then  given ;  and  if  any 
game,  or  gun,  nets,  &c.,  upon  such  person,  cart,  &c.,  it  may  be  seized,  and 
the  constable  may  take  out  a  summons  before  two  justices  under  the 
18  &  19  Vict.  c.  126,  s.  9  ;  and  if  such  person  shall  have  obtained  such 
game  by  unlawfully  going  on  any  land  in  search  or  pursuit  of  game,  or 
shall  have  used  any  such  articles,  &c.,  for  unlawfully  killing  or  taking 
game,  or  shall  have  been  accessary  thereto,  such  person  shall,  on  being 
convicted  thereof,  forfeit  and  pay  any  sum  not  exceeding  5J.,  and  shall 
forfeit  such  game,  guns,  nets,  &c.  The  11  <fc  12  Vict.  c.  43,  is  applied 
to  this  Act. 
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IV.  ©f  accessaries  after  tfie  dTact. 

An  accessary  after  the  fact  is  where  a  person  knowing  the  felony  to 
have  been  committed  by  another  relieves,  comforts,  or  assists  the  felon. 
(1  Sale,  618.) 
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This  is  a  distinct  offence  from  the  receiving  of  goods  stolen,  knowing 
them  to  have  been  stolen,  which  is  a  statutory  offence. 

To  make  a  person  an  accessary  after  the  fact  in  felonies,  there  must 
be  some  particular  evidence  to  raise  the  presumption  that  he  knew 
that  the  principal  had  committed  a  felony.  (1  Hale,  323  ;  3  P.  Wms. 
496.)  There  must  be  an  act  done  by  way  of  relieving,  comforting,  or  What  is 
assisting  the  felon.  (R.  v.  Ghapple,  9  0.  <&  P.  355.)  The  mere  posses-  relieving,  com- 
sion  of  various  sums  of  money  derived  from  the  disposal  of  the  property  *°'''"'^'  "^^'''^s- 
stolen  is  rather  an  imperfect  receiving  of  the  stolen  property  than  a 
comforting  or  assisting  of  the  felons  ;  (Id. ;)  but  generally  any  assist- 
ance whatsoever  given  to  one  known  to  be  a  felon,  in  order  to  hinder 
his  being  apprehended  or  tried,  or  suffering  the  punishment  to  which 
he  is  condemned,  is  sufficient  to  bring  a  man  within  this  description, 
and  make  him  accessary  to  the  felony.  {R.  v.  Lee,  6  C.  S  P.  536  ;  and 
see  Reg.  v.  Mansill,  3  Cox,  C.  G.  597.)  Thus,  to  give  him  a  horse  to 
ride  away  with,  or  money  or  victuals  to  support  him  in  his  escape  ;  (2 
Hawh  c.  29,  s.  26  ;  Reg.  v.  BuUerJkld,  1  Cox,  0.  0.  39  ;)  or  by  giving 
money  to  a  third  person,  that  he  may  assist  the  felon  by  conveying  him 
out  of  the  country  or  otherwise.  {R.  v.  Jarvis,  2  Moo.  &  R.  40.)  So, 
if  the  felon  come  to  a  person's  house  before  he  be  arrested,  and  know- 
ing that  he  had  committed  the  felony,  such  person  shut  the  door  of  his 
house,  whereby  the  pursuers  are  deceived,  and  the  felon  has  an  oppor- 
tunity of  escape.  (1  Hale,  619.)  So,  whoever  i-escues  a  felon  -from 
arrest  for  the  felony,  or  voluntarily  suffers  him  to  escape,  is  an  acces- 
sary to  the  felony ;  (2  Hawh.  c.  29,  s.  27  ;)  and  if  a  felon  be  in  gaol  for 
a  man  to  convey  instruments  to  him  to  break  prison  to  make  an  escape, 
(see  now  as  to  this,  28  <fe  29  Vict.  c.  126,  s.  37,)  or  to  bribe  the  gaoler 
to  let  him  escape,  makes  the  party  an  accessary  ;  (1  Hale,  621  ;)  but  what  uot  acts  of 
whilst  the  knowingly  assisting  a  felon  with  victuals  to  support  him  in  assisting,  &c. 
his  escape  make  a  person  an  accessary  ;  yet  if  he  be  in  prison,  he  that 
relieves  him  with  necessary  meat,  drink,  or  clothes  for  the  sustentation 
of  life,  is  not  accessary  ;  (1  Hale,  620  ;)  or  if  he  be  bailed  out,  for  he  is 
guodammodo  in  custody,  and  is  under  a  certainty  of  coming  to  his  trial. 
(Id.)  The  sending  a  letter  in  favour  of  a  felon,  or  advising  to  labour 
witnesses  not  to  appear,  makes  no  accessary ;  but  it  is  a  high  contempt. 
(Hale's  Sum.  219.)  So,  if  a  man  know  that  a  person  hath  committed  a 
felony,  but  does  not  discover  it,  this  does  not  make  him  an  accessary, 
but  is  a  misprision  of  felony  for  which  he  may  be  indicted,  and  upon 
his  conviction  fined  and  imprisoned.  (1  Hale,  618.)  So,  if  he  see 
another  commit  a  felony,  but  consents  not,  yet  takes  care  to  apprehend 
him,  or  to  levy  hue  and  cry  after  him,  or  upon  hue  and  cry  levied,  does 
not  pursue  him,  he  is  not  thereby  become  an  accessary,  but  is  punish- 
able by  fine  and  impi'isonment.  (Id.)  So,  if  the  felon  comes  to  a 
person's  house  before  he  be  arrested,  and  such  persons  omit  to  arrest 
him,  and  suffer  him  to  escape,  knowing  that  he  had  committed  a  felony, 
that  is  a  bare  omission,  and  he  is  not,  therefore,  an  accessary.  (1  Hale, 
619  ;  and  see  Reg.  v.  Hamill,  3  Cox,  C.  0.  597  ;  per  Erie,  J.) 

There  are  no  accessaries  after  the  fact  to  misdemeanours,  (1  Hale,   Misaemeauom-s.' 
613  ;  B.  V.  Qr^nwood,  2  Den.  C.  C.  453,)  because  all  are  principals. 


V.  <©f  tf)e  ^rowtiinss  asainst  '^ttt^mxm. 

And  herein— first,  of  Proceedings  in  General— secondly,  of  the  In-  ''^^l^"'''^^^- 

dictment— thirdly,  of  the  Trial — fourthly,  of  the  Evidence— fifthly,  of  accessai-ies. 
the  Punishment. 

(1.)  Proceedings  in  General.  (i)  in  general 

Formerly,  accessaries  could  not  be  prosecuted  with  effect  until  the  ConTictionof 
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principal  was  convicted  and  attainted,  and  such,  conviction  is  still  neces- 
sary oefore  proceedings  against  accessaries  in  general  after  the  fact, 
unless  they  consent  to  such  proceedings,  see  1  Hale,  623  ;  2  HomTc.  c. 
29,  s.  45  ;  now,  however,  by  the  recent  statute,  24  <fc  25  Vict.  c.  94,  s.  1, 
an  accessary  before  the  fact  to  a  felony  may  be  indicted,  tried,  convicted, 
and  punished  as  if  he  were  a  principal  felon. 

By  24  &  25  Vict.  c.  94,  s.  5,  it  is  enacted,  that  if  any  principal 
offender  shall  be  in  any  wise  convicted  of  any  felony,  it  shall  be  lawful 
to  proceed  against  any  accessary  either  before  or  after  the  fact,  in  the 
same  manner  as  if  such  principal  felon  had  been  attainted  thereof,  not- 
withstanding such  principal  felon  shall  die,  or  be  pardoned,  or  other- 
wise delivered  before  attainder ;  and  every  such  accessary  shall,  upon 
conviction,  suffer  the  same  punishment  as  he  would  have  suffered  if  the 
principal  had  been  attainted. 

If  the  principal  be  erroneously  attaint,  yet  the  accessary  shall  be  put 
to  answer,  and  shall  not  take  advantage  of  the  error  in  that  attainder  ; 
but  the  principal  reversing  the  attainder  reverseth  the  attainder  of  the 
accessary.  (1  Sah,  625.)  Where  an  indictment  for  receiving  stolen 
goods  averred  that  the  principal  felon  had  been  duly  convicted,  upon  an 
objection  that  the  record  which  was  produced  was  not  sufficiently 
formal  and  correct  to  support  the  averment,  it  was  held  that  the  judg- 
ment was  not  necessary,  and  might  be  rejected ;  that  the  conviction  was 
sufficient ;  that  in  the  common  case  where  the  receiver  is  tried  with 
the  thief,  there  is  no  judgment  on  the  thief  before  the  verdict  against 
the  receiver  ;  and  that  although  the  record  produced  was  full  of  errors, 
yet  an  erroneous  attainder  of  the  principal  is  sufficient,  as  against  the 
accessary,  until  it  is  reversed.  (Baldwin's  case,  Monmouth  Summer 
Assizes,  1812,  cor.  Thonvpson,  B.,  3  Campb.  265.  (a) )  And  it  should 
seem  the  reversal  will  not  now  be  of  any  avail  to  the  accessary  if  he  be 
not  indicted  as  an  accessary,  but  for  a  substantive  felony  according  to 
the  foregoing  recent  enactments. 

Formerly,  if  a  man  had  been  indicted  as  accessary  in  the  same  felony 
to  several  persons,  he  could  not  have  been  arraigned  till  all  the  prin- 
cipals were  convicted  and  attainted  ;  but  now,  if  a  man  be  indicted  as 
accessary  to  two  or  more,  and  the  jury  find  him  accessary  to  one,  it  is  a 
good  verdict,  and  judgment  may  pass  upon  him.  (Lord  Sancha/r's  case, 
9  Rep.  119 ;  Fost.  361.) 

And  therefore  the  Court  in  their  discretion  may  arraign  him  as  ac- 
cessary to  such  of  the  principals  who  are  convicted ;  and  if  he  be  found 
guilty  as  accessary  to  them  or  aivy  of  them,  judgment  shall  pass  upon 
him  ;  but  on  the  other  hand,  if  he  be  acquitted,  that  acquittal  will  not 
discharge  him  as  accessary  to  the  others. 

By  24  &  25  Vict.  c.  94,  s.  7,  it  is  provided,  that  no  person  who  shall 
be  once  duly  tried  either  as  an  accessary  before  or  after  the  fact,  or  for 
a  substantive  felony  under  the  provisions  hereinbefore  contained,  shall 
be  liable  to  be  afterwards  prosecuted  for  the  same  offence. 

Since  the  24  &  25  Vict.  c.  94,  s.  1,  which  re-enacts  the  11  <fe  12  Vict, 
c.  46,  s.  1,  if  a  person  be  indicted  as  principal  and  acquitted,  he  shall 
not  be  indicted  again  as  accessary  before,  and  if  he  be,  he  may  plead  his 
former  acquittal  in  bar,  for  that  enactment  destroys  the  force  of  Mr. 
Justice  Fostei-'s  reasoning,  (Fost.  362,)  and  the  distinction  taken  in  B.  v. 
Winifred  Gordon,  1  East.  P.  C.  352;  (seeiJ;  v.  Hughes,  Bell,  C.  0.  242;  29 
L.  J.  M.G.Il  ;)  but  if  a  man  be  indicted  as  accessary  before  the  fact, 
he  cannot  be  convicted  on  evidence  proving  him  to  be  a  principal  of 


(a)  Thejudgment  upon  an  indict- 
ment must  be  taken  to  be  good  until 
it  is  reversed  by  a  writ  of  error ;  as  in 
the  case  of  proceedings  against  the 
accessary.    Soif  there  be  a  judgment 


against  the  husband  for  treason,  not 
reversed  by  error,  it  is  suflBcient  to 
deprive  the  wife  of  her  dower.  (Per 
Lawrence,  J.,  Holmes  v.  Walsh,  7  T.  S. 
465.) 
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the  first  or  second  degree,  {B.  v.  Winifred  Gordon,  1  Hast's  P.  0.  352  ;    5.  Proceed- 
Post.  362;  B.  V.  Perkins,  2  Ben.  C.  C.  459  ;  E.  v.  Owen,  I  Moo.  C.  G.  96,)  ings  agavnst. 
and  may,  therefore,  be  again  indicted  as  a  principal.  

If  a  man  be  indicted  as  principal,  and  acquitted,  he  may  be  indicted 
as  accessary  after,  for  they  are  offences  of  several  natures.  (1  Elak, 
626.) 

And  so  it  is  if  he  be  indicted  as  accessary  before,  and  acquitted  ;  yet, 
for  the  sarne  reason  he  may  be  indicted  as  accessary  after.     (Id.) 

No  particular  observations  seem  necessary  as  to  the  proceedings 
themselves  against  accessaries,  except  perhaps  as  regards — the  indict- 
ment ;  the  evidence  ;  the  trial ;  and  the  punishment  of  them  ;  each  of 
■which  proceedings  we  shall  consider  accordingly. 


(2.)  Indictment  against  Accessaries,  (a) 

By  the  1st  section  of  the  24  &  25  Vict.  c.  94,  as  to  accessaries  before  Accessaries 
the  fact,  it  is  enacted,  that  whosoever  shall  become  an  accessary  before  '1^'°™  *''*  ^"°'  ^^ 
the  fact  to  any  felony,  whether  the  same  be  a  felony  at  common  law  or 
by  virtue  of  any  Act  passed  or  to  be  passed,  may  be  indicted,  tried, 
convicted,  and  punished,  in  all  respects  as  if  he  were  a  principal  felon  ; 
and  by  s.  2,  whosoever  shall  counsel,  procure,  or  command  any  other 
person  to  commit  any  felony,  whether  the  same  be  a  felony  at  common 
law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  shall  be  guilty  of 
felony,  and  may  be  indicted  and  convicted  either  as  an  accessary  before 
the  fact  to  the  principal  felony,  together  with  the  principal  felon,  or 
after  the  conviction  of  the  principal  felon,  or  may  be  indicted  and  con- 
victed of  a  substantive  felony,  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall  not  be 
amenable  to  justice,  and  may  thereupon  be  punished  in  the  same 
manner  as  any  accessary  before  the  fact  to  the  same  felony  if  convicted 
as  an  accessary  may  be  punished  :  the  identical  words  of  the  11  &  12 
Vict.  c.  46,  and  upon  that  Act  it  has  been  held,  on  a  count  for  larceny, 
the  prisoner  may  be  convicted  if  the  evidence  proves  that  he  was  an 
accessary  before  the  fact ;  {Bell  C.  G.  242  ;  B.  y. Hughes,  29  L.  J.  M.  G. 
71;)  for  the  effect  of  the  Ist  section  of  the  statute  is  to  make  accessaries 
before  the  fact  principals  in  the  felony. 

The  24  &  25  Vict.  c.  94,  s.  1,  is  framed  upon  the  11  &  12  Vict.  c.  46, 
s.  1,  which  latter  statute  has  been  held  to  apply  in  a  case  of  murder. 
(Beg.  V.  GhadAJoick,  1  Buss,  on  Grimes,  68,  4th  ed.  by  Greaves). 

Where  the  indictment  contained  a  count  charging  A.  and  B.  as 
principals  in  a  larceny,  and  another  count  charged  B.  as  a  receiver  of 
stolen  goods,  and  a  verdict  of  acquittal  of  A.  was  taken,  and  he 
was  admitted  as  a  witness,  upon  his  evidence  it  appeared  that  he 
was  the  actual  thief,  and  that.  B.  was  accessary  before  the  fact,  and 
received  the  goods  afterwards,  after  a  general  verdict  of  guilty  against 
B.  it  was  held  that  there  was  no  inconsistency  in  such  verdict,  for 
under  the  11  &  12  Vict.  e.  46,  s.  1  (now  replaced  by  24  &  25  Vict.  c.  94, 
s.  1),  an  accessary  before  the  fact  could  be  convicted  under  the  first 
count,  and  there  was  no  inconsistency  in  his  also  being  a  receiver 
afterwards.     {Beg.  v.  Hughes,  ubi  sup.) 

There  is  no  objection  in  point  of  law  that  an  indictment  charges 
prisoners  in  one  count  as  principals  and  in  another  as  receivers.  {B.  v. 
Galloway,  Moo.  0.  C.  235.) 

In  Beg.  v.  Wallace,  2  Moo.  0.  C.  200,  a  prisoner  indicted  as  an  acces- 
sary in  the  usual  form  to  a  felony  committed  by  his  principal,  naming 
him,  was  held  to  have  been  rightly  convicted  under  7  Geo.  IV.  c.  64, 
s.  9,  although  the  principal  had  not  been  convicted.    {Beg.  v.  HansUl, 


(a)  As  to  the  framing  of  indictments  in  general,  »ee  post,  "  Indictment," 
Vol.111. 
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3  Cox  0.  G.  597 ;  R.  v.  Caspar,  9  C.  &  P.  289.)  And  to  the  same  effect, 
see  Meg.  v.  Ashmall,  9  C.  (&  P.  236. 

By  24  &  25  Vict.  c.  94,  s.  8,  whoever  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanour,  whether  the  same  be  a  misde- 
meanour at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
shall  be  liable  to  be  tried,  indicted,  and  punished  as  a  principal  offender. 

Aiders  and  abettors  in  offences  punishable  on  summary  conviction 
are  to  be  proceeded  against  and  convicted  for  the  same,  either  together 
with  the  principal  offender  or  before  or  after  his  conviction.  (11  &  12 
Vict.  c.  43,  s.  5.) 

As  to  Accessaries  after  the  fact.]— By  24  &  25  Vict.  c.  94,  s.  3,  whoso- 
ever shall  become  an  accessary  after  the  fact  to  any  felony  at  common 
law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  may  be  indicted  and 
convicted  either  as  an  accessary  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the  prin- 
cipal felon,  or  may  be  indicted  and  convicted  of  a  substantive  felony, 
whether  the  principal  felon  shall  or  shall  not  have  been  previously 
convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may  there- 
upon be  punished  in  like  manner  as  any  accessary  after  the  fact  to  the 
same  felony  if  convicted  as  an  accessary  may  be  punished.  (24  &  25 
Vict.  c.  94,  s.  3).  The  indictment  of  an  accessary  after  the  fact  alone 
must  charge  the  substantive  offence  of  being  an  accessary  after  the 
fact,  and  if  it  charge  the  prisoner  as  a  principal,  a  conviction  upon  it 
will  be  quashed.  {B.  v.  Fallon,  L.  S  0.  217  ;  32  L.  J.  M.  C.  66.)  If  a 
man  be  indicted  as  an  accessary  to  two,  and  he  is  found  accessary  to 
one,  the  verdict  is  good.  (Lord  Sanchar's  case,  9  Co.  Bep.  119;  Fost. 
361.)  If  a  man  be  indicted  as  principal  or  as  accessary  before,  and 
acquitted,  he  may  again  be  indicted  as  accessary  after,  for  they  are 
offences  of  several  natures.  {B.  v.  Fallon,  1  £.  cfc  0.  217  ;  32  L.  J.  M.  C. 
66  ;  1  Hah,  626.) 

Where  a  man  is  indicted  as  accessary  after  the  fact,  together  with 
his  principal,  the  original  felony  is  to  be  stated  in  the  same  way  as 
upon  an  indictment  against  an  accessary  before  the  fact  with  his  prin- 
cipal ;  (see  above,  p.  28 ;)  and  the  conclusion  must  aver  that  the 
accessary  did  receive,  harbour,  and  maintain,  &o.,  the  principal  felon, 
well  knowing  that  he  had  committed  the  felony.  (See  form,  post,  p.  41.) 
The  averment  of  knowledge  is  indispensably  requisite,  because  without 
it  the  guilt  does  not  manifestly  appear  (1  Hale,  622  ;  Com.  Dig.  Jus- 
tices, 62  ;  2  Hawk.  c.  29,  s.  33  :  c.  25,  s.  67  ;  B.  v.  Thompson,  2  Lev,  208.) 

With  respect  to  the  verme  in  the  indictment,  see  post,  34. 

The  prosecutor  has  now  the  option,  in  prosecuting  an  accessary  hefore 
the  fact,  to  indict  hitn  either  as  a  principal  or  as  an  accessary  in  an  in- 
dictment against  him  with  the  principal,  or  to  indict  him  alone  as  an 
accessary  after  the  conviction  of  the  pi-inoipal,  or  to  indict  him  alone 
for  a  substantive  felony.  In  the  choice  of  these  remedies  it  would  be 
best  to  adopt  the  first,  as  the  prosecutor  would  only  have  to  prove  the 
guilt  and  not  to  procure  the  conviction  of  the  principal,  as  he  would 
under  the  second. 

In  prosecuting  an  accessary  after  the  fact,  unless  in  the  cases  pro- 
vided for  by  the_24  &  25  Vict.  c.  94,  s.  3,  (siipra,)  he  must  be  indicted  aa 
such  accessary  either  with  the  principal,  or  without  him  if  the  principal 
has  been  convicted  ;  (1  Hale,  623  ;)  the  former  course  being  the  most 
usual  and  best. 

A  prisoner  may  be  charged  in  one  count  of  the  indictment  as  an 
accessary  before  the  fact,  and  in  another  count  as  an  accessary  after  the 
fact  to  the  same  felony,  and  the  prosecutor  cannot  be  put  to  his  elec- 
tion upon  which  charge  he  will  proceed.  {Beg.  v.  Blackson,  8  C.SP.  43.) 

But  there  is  no  option  to  treat  a  man  as  receiver  or  as  principal  felon; 
thus,  where  a  man  is  indicted  as  receiver  of  stolen  goods,  and  the  evi- 
dence proves  him  to  have  been  the  principal  in  the  larceny,  he  is 
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entitled  to  be  acquitted  on  the  charge  of  receiving.  (Reg.  r.  Perkins,  2    6  Proceei- 
Den.  459  ;  21  L.  J.  M.  C.  152  S.  0.)  i^s  agamst. 

And  so  if  a  prisoner  be  indicted  in  the  first  count  for  stealing  goods,  

and  in  the  second  count  for  receiving  the  said  goods  knowing  the  same 
to  have  been  stolen  as  aforesaid,  and  be  acquitted  on  the  first  count, 
he  may  be  convicted  on  the  second.  (Reg.  v.  Huntley,  29  L.  J.  M.  0. 
70  ;  Bell  a  C.  238.) 

"When  the  principal  does  not  appear  to  take  his  trial,  but  the  acces- 
sary does,  the  latter  is  not  compellable  to  plead  to  an  indictment  vrhich 
charges  him  as  accessary  together  with  the  principal.  (Req.  v.  Ashmall, 
9  0.  &  P.  236.) 

Indictment  against  AccessoA-y  together  with  his  Principal.'] — Where  Against  principal 
the  parties  are  thus  joined  in  the  same  proceeding,  the  proper  course  j'°i^t?y'"^'°"^ 
is  first  to  state  the  guilt  of  the  principal  according  to  the  facts  as  if  he 
alone  had  been  concerned,  and  then  in  case  of  accessaries  before  the 
fact  to  aver  "that  C.  D.,late  oi^  &c.  {the  procurer)  before  the  committing 
of  the  said  felony  and  murder,  {or  burglary,  as  the  case  is,)  in  form 
aforesaid,  to  wit,  on,  &c.  with  force  and  arms,  &c.  did  maliciously  and 
feloniously  incite,  move,  procure,  aid,  and  abet,  {or  counsel,  hire,  and 
command, /oWowmgf  the  words  of  the  statute  if  the  defendant  he  made  am, 
accessary  thereby,  or  else  the  effect  of  such  words,  (see  Rex  v.  Cfrevil,  1 
And.  195,)  the  said  A.  B.  (the  prmcipal  felon)  to  do  and  commit  the 
said  felony  and  murder,  and  in  manner  aforesaid  against  the  peace," 
&c.     See  form,  post,  p.  40. 

And  where  a  man  is  indicted  as  accessary  after  the  fact  together 
with  his  principal,  the  original  felony  is  to  be  stated  in  the  same  way, 
and  the  conclusion  must  aver  that  the  accessary  did  receive,  harbour, 
and  maintain,  tfic.  the  principal  felon,  well  knowing  that  he  had  com- 
mitted the  felony ;  see  form,  ^osi,  p.  41.  The  averment,of  knowledge  is 
indispensably  requisite,  because  without  it  the  guilt  does  not  mani- 
festly appear.  (1  Sale,  622 ;  Com.  Dig.  Justices,  t.  2  ;  2  Eia/wk.  c.  29, 
ss.  32,  33  ;  c.  25,  s.  67  ;  R.  v.  Thompson,  2  Lev.  208.) 

A  person  may  be  indicted  for  receiving  stolen  property,  if  it  remain  indictment, 
the  same  in  substance,  though  the  name  be  changed  :  and,  therefore,  a 
principal  may  be  indicted  for  the  stealing  of  a  live  sheep,  and  the 
accessary  with  receiving  twenty  pounds  of  mutton.     {Rex  v.   Cowell 
and  Green,  2  East's  P.  C.  781  ;  R.  v.  Puckering,  1  Moo.  G.  G.  242.) 

In  an  indictment  against  the  receiver  of  stolen  property,  the  pro- 
perty stated  to  have  been  received  should  agree  with  that  averred  to  be 
stolen ;  but  in  B.  v.  Sadi,  Leach,  468,  where  the  indictment  charged 
the  principal  with  stealing  two  bank  notes,  the  property  of  S.  S.,  and 
charged  the  accessary  with  receiving  the  said  notes,  the  property  and 
chattels  of  the  said  S.  S.,  it  was  holden  that  the  word  "  chattels  "  might 
be  rejected  as  surplusage.  Where  the  prisoner  was  indicted  for  steal- 
ing and  for  receiving  the  property  aforesaid,  knowing  the  same  to 
have  been  stolen  as  aforesaid,  and  was  acquitted  on  the  first  count,  the 
Court  rejected  the  words  "as  aforesaid"  in  the  second  count,  and 
upheld  a  conviction  on  that  count.  {Reg.  v.  Hwntley,  29  L.  J.  M.  G. 
70  ;  Bell  G.  C.  238  B.  0.) 

It  is  not  necessary  to  use  the  word  "  accessary  "  in  the  indictment, 
{Rex  V.  Burridge,  Plow.  477,)  or  to  set  forth  the  means  by  which  the 
accessary  before  the  fact  incited  the  principal  to  commit  the  felony,  or 
the  accessary  after  received,  concealed,  or  comforted  him  ;  for  it  is 
perfectly  immaterial  in  what  way  the  purpose  of  the  one  was  effected, 
or  the  harbouring  of  the  other  secured ;  and  as  the  means  are  fre- 
quently of  a  complicated  nature,  it  would  lead  to  great  inconvenience 
and  perplexity  if  they  were  always  to  be  described  upon  the  record. 
(2  Hawk.  c.  29,  s.  17  ;  Go.  Entr.  56,  57  ;  Rast.  Entr.  48  ;  9  Go.  114.) 

If  two  are  charged  jointly  with  receiving  stolen  goods,  a  joint  act  of 
receiving  must  be  proved ;  proof  that  one  received  in  the  absence^  of 
the  other  and  afterwards  delivered  to  him,  will  not  suffice.    Successive 
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receivers  are  all  separate  receivers,  and  all  punishable.    (R.  v.  Messimg- 
ham,  1  Moo.  G.  C.  257.    But  see  R.  v.  Ba/rUr,  IC.&K.  442.) 

Indictment  against  the  Accessary  alone  after  the  Conviction  of  the 
Prvncvpal.^—lt  is  not  necessary  in  this  case  to  aver,  that  the  latter  com- 
mitted the  felony,  or  on  the  trial  to  enter  into  a  detail  of  the  evidence 
adduced  against  him  ;  but  it  is  sufficient  to  recite  with  certainty  the 
record  of  the  conviction,  because  the  Court  will  prvma  facie  presume 
every  thing  on  the  former  occasion  to  have  been  rightly  and  properly 
transacted.  {Fost.  365 ;  Molmes  v.  Walsh,  7  T.  R.  465  ;  R.  v.  Eyman, 
2  Leach,  725.) 

Indictment  against  Accessa/ry  alone  for  a  substantive  Felony  or  Misde- 
meamour.]— In  this  case  it  is  not,  it  seems,  necessary  to  allege  the 
original  felony  or  misdemeanour  with  that  particularity  as  to  time  and 
place  as  in  an  indictment  against  the  defendant  together  with  the 
principal.  (See  1  Stark.  0.  L.  168  ;  B.  v.  Scott,  2  East's  P.  0.  781).  An 
indictment  is  properly  framed  which  states  that  the  principal  felon 
cast  away  and  destroyed  a  vessel,  and  that  the  accessary  incited, 
moved,  aided,  counselled,  hired,  and  commanded  him  to  do  it ;  and  the 
accessary  may  be  convicted  on  an  indictment  so  framed,  although  the 
principal  felon  has  not  been  tried,  and  does  not  appear  to  be  amenable 
to  justice.  {Reg.  v.  Wallace,  1  C.  S  M.  200.)  In  other  respects  the 
indictment  will  assimilate  that  against  principal  and  accessary  jointly. 
(See  form,  post,  41.) 

If  the  principal  felon  be  unknown,  the  indictment  may  state  the 
offence  to  have  been  committed  by  "  some  person  or  persons  to  the 
jurors  aforesaid  unknown."  Thus  in  the  case  of  John  Thomas,  the  in- 
dictment was  for  receiving  goods  stolen  by  persons  unknown,  which 
was  objected  to  be  insufficient,  in  not  ascertaining  the  principal  thief, 
and  that  it  ought  to  appear  to  whom  in  particular  the  prisoner  was 
accessary.  This  objection  being  referred  to  the  judges,  they  were 
unanimously  of  opinion  that  the  indictment  was  good ;  that  the  great 
view  of  the  statutes  was  to  reach  the  receivers  where  the  principal 
thieves  could  not  easily  be  discovered.  {R.  v.  Thomas,  2  East's  P.  G. 
781  ;  see  R.  v.  Messingham,  ubi  si(p.)  Where,  in  an  indictment  against 
an  accessary  to  a  felony,  it  was  stated,  that  the  felony  was  committed 
"by  a  person  to  the  jurors  unknown  ;"  and  it  was  said  that  the 
principal  felon  was  a  witness  before  the  grand  jury,  it  was  held,  that 
the  indictment  could  not  be  supported.     (R.  v.  Walker,  3  Ccunp.  264.) 

Where  the  principal  is  knovm,  it  seems  proper  to  state  it  according 
to  the  truth :  and  the  common  form  of  the  indictment  is  to  state  the 
fact  of  stealing  the  goods  by  the  principal,  and  the  receipt  of  them  by 
the  receiver,  he  then  and  there  well  knowing  the  said  goods  and 
chattels  to  have  been  feloniously  stolen,  &c.  {R.  v.  Hyman,  2  Leach, 
925.)  Or,  an  allegation  that  the  goods  were  stolen  "  by  a  certain  evil 
disposed  person,"  is  good,  without  stating  the  name  of  the  principal 
felon,  or  averring  that  he  is  unknown.  (R.  v.  Jarvis,  6  C.  S  P.  156 ; 
R.  V.  Caspar,  9  0.  (b  P.  289.)  And  this  in  many  cases  may  be  the  best 
mode  of  stating  the  offence. 

If  a  charge  against  an  accessary  be  that  the  principal  felony  was 
committed  by  persons  unknown,  it  is  no  objection  that  the  same  grand 
jury  have  found  a  bill  imputing  the  principal  felony  to  J.  S.  Thus,  in 
R.  V.  J.  Bush,  the  prisoner  was  tried  before  Mr.  Baron  Gar  row,  at  the 
Gloucester  Summer  Assizes,  1818,  and  was  convicted,  and  received 
sentence  of  transportation  for  fourteen  years,  but  execution  was  stayed 
in  order  that  the  opinion  of  the  judges  might  be  taken  upon  the  pro- 
priety of  the  conviction.  The  indictment  stated,  that  "a certain  person 
or  persons  to  the  jurors  unknown,"  the  dwelling-house  of  Hannah 
WiVmot  burglariously  did  break  and  enter,  and  certain  silver  plate, 
commonly  called  a  silver  cream  jug,  her  goods,  did  steal,  and  that  Bush 
feloniously  did  receive  and  have  the  same,  he  then  and  there  well 
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knowing  the  same  to_  have  been  feloniously  and  burglariously  stolen,    5.  Proceed- 
&c.     Upon  the  trial  it  appeared,  that  among  the  records  of  indictments   irngs  agaimt. 

returned  by  the  same  grand  jury,  there  was  one  charging  one  Henry 

Moreton  as  principal  in  the  burglary,  and  the  prisoner  Bush  as  acces- 
sary after,  in  receiving  the  cream  jug.  Mrs.  Wilmot  proved  that  her 
house  had  been  broken  but  once,  that  she  had  lost  only  one  cream  jug, 
and  that  she  had  preferred  two  indictments  to  the  grand  jury.  The 
counsel  for  the  prosecution  had  declined  to  proceed  on  the  indictment 
against  Moreton.  Ludlow,  for  the  prisoner,  objected  that  the  allega- 
tion in  the  present  indictment,  that  the  person  or  persons  who  com- 
mitted the  burglary  were  unknown  to  the  jurors,  is  negatived  by  the 
other  record,  and  that  the  prisoner  was  entitled  to  be  acquitted.  This 
point  was  reserved  for  the  opinion  of  the  judges,  who,  in  Michaelmas 
Term,  1818,  held  the  conviction  right,  being  of  opinion  that  the  finding 
by  the  grand  jury  of  the  bill  imputing  the  principal  felony  to  J.  S.  was 
no  objection  to  the  second  indictment,  although  it  stated  the  principal 
felony  to  have  been  committed  by  certain  persons  to  the  jurors  afore- 
said unknown.     {R.  v.  Bush,  li.  cfc  R.  G.  G.  372.) 

In  one  case  it  was  made  a  question,  but  not  decided,  whether  upon  a 
charge  of  receiving  from  T.  S.,  the  receipt  from  T.  S.  must  be  proved, 
the  statute  making  it  criminal  without  regard  to  the  person  from  whom 
the  stolen  property  is  received,  {B.  v.  Messvi],gham,  1  Moo.  G.  G.  257,)  but 
it  would  seem  not. 

By  24  &  25  Vict.  o.  94,  s.  6,  any  number  of  accessaries  at  different  several  acces- 
times  to  any  felony,  and  any  number  of  receivers  at  different  times  of  ?^™s  may  be 
property  stolen  at  one  time,  may  be  charged  with  substantive  felonies  in  '^^"  tadlctment. 
the  same  indictment,  and  may  be  tried  together  notwithstanding  the 
principal  felon  shall  not  be  included  in  the  same  indictment,  or  shall 
not  be  in  custody  or  amenable  to  justice.    This  section  is  framed  on  the 
14  &  15  Vict.  c.  100,  s.  15.     They  should  separately  be  charged  in 
separate  counts,  but  where  an  indictment  charged  four  prisoners  with 
feloniously  inciting  a  person  to  forge  a  will,  and  the  evidence  showed 
only  separate  acts  at  different  times,  and  one  of  the  prisoners  pleaded 
guilty,  it  was  urged  that  all  the  other  prisoners  were  entitled  to  their 
acquittal  on  the  joint  charge,  but  the  objection  was  overruled.    (/?.  v. 
Barber,  1  G.  &  K.  442.) 


(3.)  Trial  of  Accessaries. 

Time  of  Trial,  ffcc.J — Where  the  accessary  is  indicted  as  such,  together  (3.)  Time  of  tria 
with  his  principal,  which  is  in  general  the  best  and  most  usual  way,  it  S;'tgj'''"^^''Y 
seemeth  the  accessary  may  be  put  to  answer  before  the  principal  hath  with  principal, 
appeared  ;  but  his  plea  cannot  be  tried  before  such  appearance,  unless 
he  desire  it  himself ;  but  if  he  will  put  himself  upon  the  trial  before 
the  principal  be  tried  he  may,  and  his  acquittal  or  conviction  upon 
such  trial  is  good.     (i2eg'.  v.  Ashmall,  9  G.  S  P.  236 ;  2  Sawk.  c.  29, 
s.  45 ;    1  Hale,  623.)     But  it  seems  necessary  in  such  case  to  respite 
judgment  till  the  principal  be  convicted  and  attaint,  for  if  the  prin- 
cipal be  after  acquitted,  that  conviction  of  the  accessary  is  annulled,  and 
no  judgment  ought  to  be  given  against  him  ;  but  if  he  be  acquitted  of 
the  accessary,  that  acquittal  is  good,  and  he  shall  be  discharged.    (1 
Hale,  623,  624.) 

If  the  principal  and  accessary  appear  together,  and  the  principal  Trial  of. 
plead  the  general  issue,  the  accessary  shall  be  put  to  plead  also  ;  and 
that  if  he  likewise  plead  the  general  issue,  both  may  be  tried  by  one 
inquest ;  but  that  the  principal  must  be  first  convicted,  and  that  the 
jury  shall  be  charged  that  if  they  find  the  principal  not  guilty,  they 
shall  find  the  accessary  not  guilty.  But  it  seems  agreed,  that  if  the 
principal  plead  a  plea  in  bar  or  abatement,  or  a  former  acquittal,  the 
accessary  shall  not  be  forced  to  answer  till  that  plea  is  determined ; 
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for  if  it  Tje  found  for  the  principal,  the  accessary  is  discharged ;  if 
against  the  principal,  he  shall  after  plead  over  to  t^he  felony,  and  shall 
be  acquitted.  (2  EaAuh.  c.  29,  s.  47 ;  1  Hale,  624.)  Upon  an  indict- 
ment against  an  accessary,  together  with  the  principal,  if  the  principal 
do  not  appear,  the  accessary  is  not  compellable  to  plead.  {Beg.  v.  Ashmall, 
DO.c&P.  236.) 

Even  in  a  case  where  the  principal  was'  indicted  for  burglary  and 
larceny  in  a  dwelling-house,  and  the  accessary  charged  in  the  same  in- 
dictment as  accessary  before  the  fact  to  the  said  "felony  and  burglary," 
and  the  jury  acquitted  the  principal  of  the  burglary,  but  found  him 
guilty  of  the  larceny  :  it  seems  the  judges  were  of  opinion  that  the 
accessary  should  have  been  acquitted ;  for  the  indictment  charged 
him  as  accessary  to  the  burglary  only,  and  the  principal  being  ac- 
quitted of  that,  the  accessary  should  be  acquitted  also.  (R.  v.  Daii- 
nelly  and  Vaughan,  \  R.  &  R.  G.  G.  310. 

Formerly,  if  a  man  had  been  indicted  as  accessary  in  the  same  felony 
to  several  persons,  he  could  not  have  been  arraigned  till  all  the  prin- 
cipals were  convicted  and  attainted ;  biit  as  the  law  now  stands,  if  a  man 
be  indicted  as  accessary  to  two  or  more,  and  the  jury  find  him  accessary 
to  one,  it  is  a  good  verdict,  and  judgment  may  pass  upon  him.  (Lord 
Sanchar's  case,  9  Rep.  119  ;  Post.  361  ;  1  Sale,  624.) 

And  therefore  the  Court  in  their  discretion  may  arraign  him  as 
accessary  to  such  of  the  principals  who  are  convicted ;  and  if  he  be  found 
guilty  as  accessary  to  them  or  any  of  them,  judgment  shall  pass  upon 
him  :  but  on  the  other  hand,  if  he  be  acquitted,  that  acquittal  would 
not  discharge  him  as  accessary  to  the  others  ;  but  by  statute  24  &  25 
Vict.  c.  94,  s.  7,  it  is  provided,  that  no  person  shall  be  tried  more 
than  once  for  the  same  offence  of  being  accessary,  if  once  duly  tried. 

Where  the  defendant  is  indicted  hy  himself  for  a  substantive  felony, 
as  he  may  be  under  the  24  &  25  Vict.  c.  94,  the  time  of  his  trial  need 
not  be  regarded  as  in  the  case  of  other  accessaries. 

See  further  as  to  the  trial  of  accessaries  before  and  after  the  fact, 

24  &  25  Vict.  c.  94,  ss.  1,  2,  3,  5,  6,  and  8,  ante,  pp.  24, 25.    And  by  24  & 

25  Vict.  c.  94,  s.  6,  ante,  p.  33,  any  number  of  accessaries  at  different 
times  to  any  felony  may  be  tried  together. 

Place  of  Trial.] — Formerly  when  the  accessary  became  guilty  in  a 
county  different  from  that  in  which  the  principal  felony  was  committed, 
it  was  doubted,  from  the  strict  locality  of  offences  at  common  law, 
whether  he  could  be  indicted  in  either ;  (2  HawTc.  c.  29,  s.  48 ;)  but  this 
doubt  was  removed  by  the  statutes  2  &  3  Edw.  VI.  c.  24,  ss.  2  and  3, 
and  43  Geo.  III.  c.  113,  s.  5,  since  repealed  by  the  7  Geo.  IV.  c.  64, 
and  9  Geo.  IV.  c.  31. 

And  now  by  24  &  25  Vict.  c.  94,  s.  7,  where  any  felony  shall  have  been 
wholly  committed  within  England  or  Ireland,  the  offence  of  any  person 
who  shall  be  an  accessary  either  before  or  after  the  fact  to  any  such 
felony  may  be  dealt  with,  inquired  of,  tried,  determined  and  pimished 
by  any  court  which  shall  have  jurisdiction  to  try  the  principal  felony, 
or  any  felonies  committed  in  any  county  or  place  in  which  the  act,  by 
reason  whereof  such  person  shall  have  become  such  accessary,  shall 
have  been  committed ;  and  in  every  other  case  the  offence  of  any  per- 
son who  shall  be  an  accessary  either  before  or  after  the  fact  to  any 
felony  may  be  dealt  with,  inquii-ed  of,  tried,  determined  and  punished 
by  any  court  which  shall  have  jurisdiction  to  try  the  principal  felony 
or  any  felonies  committed  in  any  county  or  place  in  which  such  person 
shall  be  apprehended  or  be  in  custody,  whether  the  principal  felony 
shall  have  been  committed  on  the  sea  or  on  the  land,  (or  began  on  the 
sea  and  completed  on  the  land,  or  began  on  the  land  and  completed  on 
the  sea,)  and  wiether  within  Her  Majesty's  dominions  or  without;  (or 
partly  within  Her  Majesty's  dominions  and  partly  without ;)  provided 
that  no  person  who  shall  be  once  duly  tried  either  as  an  accessary 
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before  or  aftey  tie  fact,  or  for  a  substantive  felouy  under  the  provisions 
hereinbefore  contained,  shall  be  liable  to  be  afterwards  prosecuted  for 
the  same  offence. 

As  to  offences  committed  within  the  jurisdiction  of  the  Admiralty. 
By  24&  25  Vict.  c.  94,  s.  9.  Where  any  person  shall,  within  the  jurisdiction 
of  the  Admiralty  of  England  or  Ireland,  become  an  accessary  to  anyfelony, 
whether  the  same  be  a  felonyat  common  law,  or  by  virtue  of  an  Act  passed 
or  to  be  passed,  and  whether  such  felony  shall  be  committed  within  that 
jurisdiction  or  elsewhere,  or  shall  begin  within  that  jurisdiction,  and  be 
completed  elsewhere,  or  shall  be  begun  elsewhere  and  completed  within 
that  jurisdiction,  the  offence  of  such  person  shall  be  felony ;  and  in  any 
indictment  for  any  such  offence,  the  venue  in  the  margin  shall  be  the  same 
as  if  the  offence  had  been  committed  in  the  county  or  place  in  which 
such  person  shall  be  indicted,  and  his  offence  shall  be  averred  to  have 
been  committed  "  on  the  high  seas  ; "  provided  that  nothing  herein 
contained  shall  alter  or  affect  any  of  the  laws  relating  to  the  govern- 
ment of  Her  Majesty's  land  or  naval  forces. 

.  An  accessary  before  the  fact  to  a  felouy  committed  on  the  high  seas 
within  the  jurisdiction  of  the  Admiralty,  might  be  indicted  and  tried 
at  the  Central  Criminal  Court  by  virtue  of  the  5  &  6  "Will.  IV.  c.  36, 
s.  22,  and  the  7  Geo.  IV.  c.  64,  s.  9,  which  last  section  is  now  repealed, 
but  re-enacted  by  24  &  25  Vict.  c.  94,  s.  7,  although  the  principal  had 
not  been  committed  to  or  detained  in  the  gaol  of  Newgate  for  his 
offence.   {Reg.  v.  Wallace,  2  M.  C.  G.  200.) 

Aiders  and  abettors  in  summary  offences  may  be  proceeded  against, 
and  convicted  either  in  ths  county,  riding,  division,  liberty,  city, 
borough,  or  place,  where  such  principal  offender  may  be  convicted,  or 
in  that  in  which  such  offence  of  aiding,  abetting,  counselling,  or  pro- 
curing, may  have  been  committed.    (11  &  12  Vict.  c.  4.3,  s.  5.) 

As  to  the  place  of  trial  of  accessaries  in  the  Admiralty  jurisdiction, 
see  post,  "  Admiralty." 
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(4.)  Evidence  against  Accessaries  in  General. 

On  Indictment  against  Principal  and  Accessary  before  the  Fact.'] — The  (i.)  Evidence. 
evidence  in  this  case  must  consist  of  proof  of  the  guilt  of  the  principal, 
so  as  to  obtain  his  conviction.  (See  ante,  p.  17.)  The  accessary  may 
enter  into  the  full  defence  of  the  principal,  and  avail  himself  of  every 
matter  of  fact  and  every  point  of  law  tending  to  the  acquittal  of  the 
principal ;  for  the  accessary  in  this  case  is  to  be  considered  as  particeps 
in  lite,  and  this  -sort  of  defence  necessarily  and  directly  tendeth  to  his 
own  acquittal.     {Post.  365,  infra) 

The  prosecutor  must  prove  that  the  accessary  had  j)revious  to  the  Evidence. 
crime  procured,  hired,  advised,  or  commanded  the  principal  to  commit 
it,  and  whether  this  were  done  directly,  or  through  the  intervention  of 
a  thu-d  person,  is  immaterial.  {Post.  125.)  _  It  must  appear  the  acces- 
sary was  absent  when  the  crime  was  committed,  so  that  he  was  not  a 
principal,  ante,  p.  23  ;  and  see  as  to  what  is  necessary  to  constitute  a 
party  an  accessary  before  the  fact,  ante,  p.  24. 

On  Indictment  against  an  Accessary  after  the  Fact,  together  with  the  Against  accessary 
PrmcipaJ.]— The  prosecutor  should  prove  the  guilt  of  the  principal,  as  "■f'"'  "'^  *'"'^'- 
ante,  p.  17.  As  against  an  accessary  it  would  seem  that  the  confession  of 
the  principal  by  pleading  guilty,  or  otherwise,  is  not  admissible  to  prove 
the  guilt  of  the  principal  of  the  principal  offence.  (ZS.  v.  Turner,  1  Moo. 
C.  G.  347  ;  Ratcliffe's  case,  Lewin  121  ;  1  Bussell  on  Grimes,  76,  4th 
ed.,  by  Greaves,  and  see  tit.  "Evidence,"  Vol.  II.)  But  statements  and 
acts  done  at  the  time  by  the  principal,  constituting  part  of  the  res  gestce, 
or  showing  the  state  of  his  mind  where  the  animus  of  the  party  con- 
stitutes a  material  element  of  the  offence,  are  admissible  in  evidence 
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against  the  accessary.  (Reg.  v.  Hansill,  3  Cox  0.  C.  597 ;  Beg.  v.  Pym, 
1  Cox,  0.  G.  339.)  He  must  prove  that  the  defendant  received,  har- 
boured, or  maintained  him,  as  mute,  p.  26  ;  and  knew  he  had  com- 
mitted a  felony,  as  ante,  p.  27.  This  knowledge  may  be  proved  either 
from  the  defendant's  admissions,  or  the  like,  or  by  evidence  of  circum- 
stances, from  which  the  jury  may  fairly  presume  it.  Buying  stolen 
goods  at  an  under  value  is  a  presumptive  evidence  that  the  buyer 
knew  they  were  stolen.  (1  Sale,  619.)  If  the  prisoner,  at  different 
times,  receive  property  stolen  from  the  prosecutor,  although  the  sub- 
stantive charge  must  be  confined  to  some  one  receiving,  yet  the  other 
receivings  may  be  given  in  evidence,  to  show  a  guilty  knowledge  that 
the  goods  were  stolen  ;  {Rex  v.  Dwnn,  1  Moo.  C.  C.  146 :  and  see  Rex 
v.  Buriidge,  3  P.  Wms.  439  ;)  as  subsequent  ntterings  of  counterfeit 
coins  of  diiferent  denominations  are  evidence  to  prove  the  guilty  know- 
ledge. (Reg.  V.  Foster,  Dears  C  O.  456  ;  24  L.  J.  M.  0.  134  ;  R.  v. 
Weeks,  L.  tfc  0. 18 ;  30  L.  J.  M.  G.  141.)  He  must  be  proved  to  have 
done  some  act  to  assist  the  felon  personally,  or  employed  another  person 
to  do  so.  (Reg.  v.  Ghapph,  9  0.  dP.  355 ;  Reg.  v.  Jarvis,  2M.S  Rob.  40 : 
1  Hale,  620.) 

On  Indictment  against  the  Accessa/ry  after  Gonviciion  of  Prmcipal."] — 
In  this  case  the  prosecutor  should  prove  the  conviction  of  the  principal. 
Where  the  accessary  is  tried  in  the  same  county  in  which  the  principal 
was  convicted,  this  is  easily  effected  by  the  clerk  of  assize  or  clerk  of 
the  peace  attending  at  the  trial  with  the  record.  But  if  the  accessary 
be  tried  in  a  different  county,  it  is  necessary  to  produce  either  the 
record  itself,  or  at  least  an  examined  copy  of  it.  (See  post,  "  Evidence," 
Vol.  II.)  This  is  evidence  against  the  accessary  sufficient  to  put  him 
upon  his  defence,  for  it  is  founded  upon  a  legal  presumption,  that 
every  thing  in  the  former  proceeding  was  rightly  and  properly  tran- 
sacted.    (Holmes  v.  Walsh,  7  T.  R.  465.) 

But  a  presumption  of  this  kind  must,  as  it  seems,  give  way  to  facts 
manifestly  and  clearly  proved.  (Post.  365.)  As  against  the  accessary, 
therefore,  the  conviction  of  the  principal  will  not  be  conclusive  ;  it  is 
as  to  him  res  inter  alios  acta :  for  an  accessary  may  controvert  the  guUt 
of  the  principal,  notwithstanding  the  record  of  his  conviction.  (Smith's 
case,  0.  B.  Dec.  1783,  1  Leach,  289.)  And,  therefore,  if  it  shall  come 
out  in  evidence  upon  the  trial  of  the  accessary,  as  it  sometimes  has 
and  frequentlj'  may,  that  the  offence  of  which  the  principal  was  con- 
victed did  not  amount  to  felony  in  him,  or  not  to  that  species  of  felony 
with  which  he  was  charged,  the  accessary  may  avail  himself  of  this,  and 
ought  to  be  acquitted.  (Post.  365  :  and  see  Dannelly's  case,  Rms  da  R. 
G.  G.  310  _;  a/nte,  24.) 

And  as  in  point  of  law,  so  also  in  point  of  fact,  if  it  shall  manifestly 
appear  in  the  course  of  the  accessary's  trial  that  the  principal  was 
innocent,  common  justice  seemeth  to  require  that  the  accessary  should 
be  acquitted.  As  suppose  a  man  is  convicted  upon  circumstantial  evi- 
dence, strong  as  that  sort  of  evidence  can  be,  of  murder ;  another  is 
afterwards  indicted  as  accessary  to  this  murder ;  and  it  cometh  out 
upon  the  trial  by  incontestable  evidence,  that  the  person  who  was  sup- 
posed to  be  murdered  is  still  living :  in  this  case  certainly  the  person 
indicted  as  accessary  shall  be  acquitted.  Or  suppose  the  person  to  Lave 
been  in  fact  murdered,  and  that  it  should  come  out  in  evidence,  to  the 
satisfaction  of  the  court  and  jury,  that  the  witnesses  against  the  prin- 
cipal were  mistaken  in  his  person  (a  case  of  this  kind  Sir  Michael 
Foster  says  he  has  known),  that  the  person  convicted  as  principal  was 
not  nor  could  possibly  have  been  present  at  the  murder.  (Post.  367, 
368  ;  1  Hawlc.  454,  n.  (1.) 

Whatever  is  evidence  against  the  prmcipal  is  primS,  facie  evidence  of 
the  principal  felony,  as  against  the  accessary.  If  an  indictment  against 
a  receiver  state  the  principal  felony  to  have  been  committed  by  A.  B., 
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•whatever  would  have  been  evidence  of  the  principal  felony  to  convict      6.  Forms. 

A.  B.  is  receivable  to  prove  this  allegation  on  the  trial  of  the  receiver,   

but  is  not  conclusive.  _  Therefore,  if  A.  B.  confessed  the  principal 
felony,  that  confession  is  admissible  on  the  trial  of  the  receiver  to 
prove  the  commission  of  the  principal  felony.  (Rex  v.  BUch,  4  0.  cfc 
P.  377.) 

After  proof  of  the  conviction  then  prove  the  defendant's  guilt  as 
accessary ;  see  cmte,  p.  26,  as  to  what  will  render  him  one. 

On  Indictment  against  the  accessary  alone  for  a  substa/nUve  FeloriA/.'] — In  For  a  subotanUvo 
this  case  the  prosecutor  should  prove  the  offence  stated  in  the  indictment,  '''""y- 
and  that  the  same  was  committed  by  the  principal  as  therein  stated. 
As  to  proof  of  a  commission  of  the  offence  by  persons  unknown,  see 
ante,  p.  32.  The  defendant's  guilt  as  an  accessary  should  be  proved  as  in 
other  cases,  see  ante,  p.  26. 

Competency  of  Witnesses."] — The  principal,  though  not  convicted  or  Witnesses. 
pardoned,  may  be  examined  as  a  witness  against  the  accessary  or 


(5.)  Punishment  op  Accessaries. 

Accessaries  before  the  Fact.] — ^Accessaries  before  the  fact  are  in  general  (5.)  PunUhment 
punishable  in  the  same  manner  as  principals,  for  they  are  frequently   of  accessaries. 
more  deeply  criminal  than  the  principal.    (See  Dalt.  c.  161.)    And  now  As  to  accessary 
by  statute  24  &  25  Vict.  c.  94,  s.  1,  whosoever  shall  become  an  accessary  ^''^"'■'^  ""^  ''**''■ 
before  the  fact,  to  any  felony  at  common  law,  or  by  virtue  of  any  Act 
passed  or  to  be  passed,  may  be  punished  in  all  respects  as  if  he  were  a 
principal  felon  ;  and  by  section  2,  whosoever  shaE  counsel,  proem-e,  or 
command  any  other  person  to  commit  any  felony,  shall  be  guilty  of 
felony,  and  being  tried  as  in  that  section  described,  shall,  upon  convic- 
tion, be  punished  in  the  same  manner  as  any  accessary  before  the  fact 
to  the  same  felony,  if  convicted  as  an  accessary,  may  be  punished. 

Aiders  and  abettors  in  summary  offences  are  liable  on  conviction  to   Punishment  in 
the  same  forfeiture  and  punishment,  as  such  principal  offender  is  or   summary 
shall  be  by  law  liable  (11  &  12  Yict.  c.  43,  s.  5).  '""°"='- 

Accessaries  after  the  Fact.] — The  punishment  of  accessaries  after  the  Accessaries  a/icr 
fact  is  at  common  law  trivial,  they  being  in  most  cases  allowed  the  ""^  fact, 
benefit  of  clergy.     (See  Post.  372  ;  P.  Wms.  475.)    By  statute  24  &  25   as  to  acceas-aries 
Vict.  c.  94,  s.  3,  whosoever  shall  become  an  accessary  after  the  fact  to  after  tlie  fa<5t. 
any  felony,  and  be  indicted  and  tried  as  in  that  section  mentioned,  may, 
upon  conviction,  be  punished  in  like  manner  as  any  accessary  after  the 
fact  to  the  same  felony,  if  convicted  as  an  accessary,  may  be  punished. 

By  24  &  25  Vict,  c.  94,  s.  4,  every  accessary  after  the  fact  to  any  Punisiimeut. 
felony,  except  where  it  is  otherwise  specially  enacted,  whether  the  same 
be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to  be 
passed,  shall  be  liable  at  the  discretion  of  the  Court  to  be  imprisoned 
in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  it  shall  be  lawful  for  the 
Court,  if  it  shall  think  fit,  to  require  the  offender  to  enter  into  his  own 
recognizances,  and  to  find  sureties  both  or  either  for  keeping  the  peace 
in  addition  to  such  punishment,  provided  that  no  person  shall  be 
imprisoned  under  this  clause  for  not  finding  sureties  for  any  period 
exceeding  one  year. 

VI-   ^^^'^^'  „.,  Information 

>    TJie  infomatim  and  complaint  of  O.  D.  of  ,  (yeoman,)  taJcen  t»  ground  a 

to  wit.  \  this  day  of  ,  in  the  year  of  o»r  Lord,  18        ,  J^l^l^^ 

iefore  the  undersigned,  one  of  her  Majesty's  justices  of  the  peace,  m  and  Jor  the  prindvaim  the 

Bficona  degree. 
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said  county  of  ,  who  saith  that  on,  &c.     [Principals  in  the  second 

degree  may  be  described  like  principals  in  the  first  degree,  as  having  actually 
committed  the  offence;  or,  in  felony,  where  the  principals  in  the  first  and 
second  degrees  are  committed  at  the  same  time,  after  stating  the  offence  of  the 
principal  in  the  first  degree,  the  ofience  of  the  principal  in  the  second  degree 
may  be  described  thus]  ■.—And  that  the  said  C.  D.  [the  principal  in  second 
degree]  feloniously  was  then  and  there  present,  aiding,  abetting,  and  assisting  the 
said  0.  F.  to  do  and  commit  the  saidfdony. 

Sworn  before  rtie,  the  day  amd  year  above-'mentioned,  at 
J.  P. 


(2.)  TheUke 
agaiust  au 
accessaiy  before 
the  fact. 


(3.)  Tlie  Uke 
against  accessary 
t^ter  the  fact. 


(4.)  Infonnatiou 
against  an  aider 
and  abettor  of 
an  offence 
punishable 
summarily. 


1    The  information  and  complaint  of  A.  B.  of  the  pa/rish  of 

to  wit.  y  in  the  said  county,  gentleman,  taken  this  day  of  ,  in  the 

year  of  our  Lord  ,  before  the  undersigned  J.  P.  Esq.  one  of  her  Maiesty's 

justices  of  the  peace  in  and  for  the  said  county  of  ;  who  saith  that  [the 

offence  should  be  described  according  to  the  fact :  in  burglary  it  may  be  thus] 
on  the  day  of  last,  his  dwelling-house,  situate  in 

the  parish  of  in  the  said  county,  was,  about  the  hour  of  in  the 

night  of  the  same  day,  broken  and  entered  by  some  person  or  persons  [or  as  the 
case  may  be,]  and  that  [describe  the  property  stolen]  the  property  of  him  the 
said  A .  B.  [or  "  of  0.  B."  as  the  case  may  be]  was  [or  "  were  "]  then  and  there 
feloniously  stolen,  and  that  he  hath  just  cause  to  suspect  and  doth  suspect  that 
B.  F.  late  of  aforesaid,  (labmirer,)  did  commit  the  said  felony  [or  as 

the  case  may  be,]  and  that  G.  II.  late  of  aforesaid,  (labou/rer,)  did 

counsel,  hire,  procure,  or  command  the  said  E.  F.  to  convmit  the  said  felony  [or  as 
the  case  may  be,] 

Sxcorn  before  me,  the  day  and  year  first  above-mentioned,  aS 
J.  P. 


[If  an  accessary  after  the  fact,  then  the  form  may  be  thus,  after  the  usual 
commencement  and  stating  the  offence  of  the  principal  as  in  form  (No.  2.) 
supra  ;] — And  also  that  the  said  A.  B.  hath  cause  to  suspect  and  doth  suspect  that 
O.  D.  late  of  in  the  county  of  ,  (yeoman,)  well  knowing  the 

said  E.  F.  [the  principal]  to  have  done  and  committed  the  felony  as  aforesaid, 
afterwards  him  the  said  E.  F.  did  feloniously  receive,  aid,  and  comfort. 
Sworn  before  me,  the  day  and  year  first  ahove-mentioned,  at 
J.  P. 


\    The  information  [or  "  complaint,"'\  of  A.  B.  of  the  parish  of 

to  wit.  J  in  the  said  county  of  ,  {labourer,)  taken  [upon  oath,  if  so 

required,]  before  the  undersigned  one  of  her  Majesty's  justices  of  the  peace,  this 

day  of  ,  in  the  year  of  our  Lord  ,  who  saith  that 

O.  B.  of  th^paa-kh  of  in  the  county  of  ,  (labourer,)  on  the 

day  of  instant,  at  the  parish  of  in  the  said  county  of 

,  did  [describe  the  offence  of  the  principal  and  then  add,]  and  that 
E.  F.  of  ,  unlawfully  [or  "  wilfully,"  or  as  in  statute]  toots  then 

amd  there  present,  and  did  aid  and  abet  the  said  C.  I).4o  do  and  commit  the  said 
offence,  contrary,  Sc. 


f  ainst^au"""'™         [Proceed  as  ante  in  No,  i,  describing  the  offence  of  the  principal,  and  then 

acceasao-^before  ^'^'^■1     ^""^  *^"*  ^-  ^-  "f  >  befo"^^  the  said  offence  was  committed  as 

the  fact  to  an  aforesaid,  to  wit,  on  the  day  of  ,  aforesaid,  at  the  parish  of 

offence  punish-  aforesaid,  unlawfully  [or  "  wilfully,"  or  as  in  the  statute]  did  counsel 

coavi'ction"'™*'^''  ktoZ  jJTOCMre  the  said  0.  B.  to  do  and  commit  the  said  o  fence,  contrary,  §-c.    " 


(6.)  WaiTantto 
apprehend  an 
accessary  before 
the  fact. 


?    To  the  Constable  of  and  to  aU  other  Peace  Officers  in  tits  said 

to  wit.  S      County  of 

Whereas  A.  J.  of  , (labourer,)  hath  this  day  been  charged  upon  oath, 

before  the  undersigned,  one  of  her  Majsty's  justices  of  the  peace  in  and  for  the  said 
county  of  ,  for  that  he  on,  Sfc,  at  ^c,  did  feloniously,  <t-c.  [state  the 

felony  as  usual]  and  C.  B.  late  of  aforesaid,  (labourer,)  hath  also  been' 

chda-ged  upon  oath  that  he  the  said  C.  B.  did  counsel,  hire,  procure,  or  command 
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the  smd  A.J.  [or  "person  of  persons  unknown''']  to  commii  the  said  felony. 
These  a/re  therefore  to  command  you  in  her  Majesty's  name,  forthwith  to  apprehend 
and  bring  before  me  the  said  A .  J.  and  C.  D.  to  answer  the  said  charge,  and  to  be 
further  dealt  %i>ith  according  to  law.    Given  under  my  hand  and  seal  this 
day  of  J  A.D.  one  thousand  eight  hundred  and  at  in  the 

county  aforesaid.  J.  P.  (L.  S.) 


To  the  constable  of  ,  and  to  the  Tceeper  of  the  [Aoitse  of  correction] 

at  ,  in  the  said  \county'\  of 

Whereas  A.  B.  was  this  da/y  charged  before  meJ.S,  one  of  Her  Majesty's  justices, 
of  the  peace  in  and  for  the  said  {county)  of  ,  ore  tJie  oath  of  0.  D.  of 

,  {farmer^  amd  others  for  that  [&c.  stating  the  offence.]  And  G.  H. 
was  also  this  day  charged  before  me  on  the  oath  of  C.  D.  aforesaid,  with  having 
counselled,  hired,  procured,  and  com/mamded  the  said  A.  B.  to  commit  tlie  said 
felony  and  [as  the  case  may  be].  Tliese  a/re  therefore  to  command  you  the  said 
constable  of  ,  to  take  the  said  A .  B.  amd  0.  D.,  amd  them  safd'y  to  convey 

to  the  (house  of  correction)  at  aforesaid,  and  then  to  deliver  them  to  the 

keeper  thereof  together  with  this  precept.     And  I  do  hereby  command  you  the  said 
Tceeper  of  the  said  {hmi.se  of  correction)  to  receive  the  said  A.  B.  and  0.  D.  into  your 
custody  in  the  said  {house  of  correction),  and  there  safely  keep  them  until  the/y  shall 
be  thence  delivered  by  due  course  of  law.     Given  under  my  hand  amd  seal  at 
this  day  of  in  the  yea/r  of  our  Lord  at  in  the  county 

aforesaid. 


Commencement  as  usual,  saante.  No.  ^j]  for  thai  [describing  the  oiFenee  of  the 
principal,  as  in  commencement,  No.  9,]  a/nd  that  the  said  O.  D.  before  the  said  felony 
was  so  committed,  did  feloniov£/y  and  maliciously  incite,  move,  procure,  counsel  a/nd 
com/ma/nd  the  said  A .  B.  [or  "  -person  unknown  "]  to  do  and  commit  the  said 
felony,  [following  the  form  of  the  warrant.]  These  are  therefore,  S;c.  [Conclude 
as  nsuai,  as  ante,  No.  9.] 


Commencement  as  usual,  as  amie.  No.  9,]  and  after  describing  the  offence  of 
the  principal,  proceed  thus :]  — And  that  the  said  O.  D;  well  hnoioing  the  said 
A.  B.to  have  committed  the  felony  aforesaid,  did  afterwards  feloniously  receive, 
harbour,  and  maintain  the  said  A.  B.  Tliese  are  therefore,  S^c,  [Conclude  as 
usual,  as  ante.  No.  9.] 


6.  Foi^ms. 


to  vnt  \  '^°  *'**  Constable  of,  cfcc.  [as  in  form  (No.  4)  supra.] 

Whereas  E.  F.  of  ,  (labourer,)  stands  cha/rged  before  the  undersigned, 

one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  , 

on  the  oath  of  A .  J.,  for  that  he  [state  the  offence  as  in  the  information.]  And 
whereas  G.  H.  {labourer)  hath  also  been  cha/rged  upon  oath  before  me,  for  that  he 
since  the  said  felony  was  committed,  hath  received,  harboured,  and  maintained  the 
said  E.  F.  in  the  dwelling-house  of  the  said  G.  D.  at  aforesaid  ;  he  the 

said  G.  D.  well  knowing  the  said  E.  F.  to  liave  committed  the  said  felony.  These 
are  therefore,  ^o.  [as  in  preceding  form.] 


The  form  as  to  this  in  stating  the  offence  may  be  collected  from  the  form  of 
an  information  against  a  principal  in  the  second  degree.  The  form  of  the 
commitment  in  other  respects  may  be  as  in  the  following  precedent. 


(r.)  The  like  to 
apprehend 
accessary  after 
the  fact,  for 
harbouring 
principal. 


(8.)  Commitment 
of  principal  in 
second  degi-ee. 


(9.)  Commitment 
of  accessary 
together  with 
tile  principal. 


(10.)  The  like, 
without  the 
principal. 


(11.)  Thelike,o; 
accessary  aftei^ 
the  fact,  with 
the  principal. 


(12.)  The  like, 
without  the 


Commencement  as  usual,  as  ante.  No.  9,]  for  that  [describing  the  offence 
of  the  principal]  and  that  the  said  G.  D.  afterwards,  well  knowing  the  said  A.B. 
to  Imve  com/mitted  the  felony  aforesaid,  did  feloniously  receive,  harbour,  and  main-    P"'"='P*l. 
tain  the  said  E,  F.    These  are  therefore,  S[c.  [as  usual,  as  ante,  No.  9.] 


Commencement  as  usual,  as.  ante.  No.  9.]  with  being  an  accessary  after  the  fact, 
that  is  to  say,  by  harbouring,  relieving,  comforting,  and  assisting  one  A.  B.  after 
he  the  said  A.  B.  had  feloniously  assaulted  the  said  E.  P.  on  the  said  Queen's  high- 
way, put  him  in  fear  and  feloniously  taken  from  his  person  [_a  silver  watch  and 


(13.)  The  like, 
without  the  j 
princip-il,  in 
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6.  Forms, 

another  form,  in 
case  of  a  highway 
lobbery. 

(14.)  Convictiott 
of  abettor  or 
procurer  in  an 
offence  punishable 
by  24  &  25  Vict, 
c.  96,  s.  99, 
on  Bummaiy 
conviction. 


(15.)_  Indictment 
against  principal 
iu  second  degree. 


[S.  VI. 

seals]  his  property ,  he  iihe  said  Q.  D.  well  hnomng  the  said  A.  B.to  ha/ve  done  and 
committed  the  said  felony.  These  a/re  therefore,  ^c,  [Conclude  as  usual,  as  ante, 
p.  39.] 


For  aiding  or  abetting,  the  offender  may  be  convieted  in  the  same  form  as 
if  he  had  actually  committed  the  offence.  For  counselling  or  procuring 
another  to  commit  the  offence,  the  party  may  be  convicted  with  the  principal ; 
stating  that]  O.  D.  cmd  E.  P.  a/re  convicted  before  me  J.  P.  one,  Sfc.  for  that  the 
said  C.  D.  ore,  S[C.  at,  SfC,  [stating  the  offence  of  the  principal  in  the  ordinary 
way,  and  then  stating  the  offence  of  procurer,  thus,]  and  for  that  the  said  E.  F. 
before  the  said  offence  was  so  committed  as  aforesaid,  to  imt,  on,  £(C.  at,  ^c.  afore- 
said, did  utiZavfuUy  counsel  and  procure  the  said  0.  D.  the  said  offence  in  manner 
and  form  aforesaid  to  do  and  commit,  against  the  form  of  the  statute  in  that  case 
made  and  provided  ;  I  the  said  J.  P.  do  therefore  adjudge,  ^c. 


(venue)  The  jurors  for  owe  Lad/y  the  Queen,  upon  their  oath  present,  that 

C.  D.  late  of  the  parish  of  in  the  county  of  ,  (labowrer,)  on  the 

day  of  in  the  year  of  our  Lord  [stating  the  offence  of  the 

principal  in  the  first  degree,  as  in  other  indictments,  omitting  the  conclusion, 
and  immediately  before  the  conclusion  of  the  indictment  proceed  thus:]  And 
the  jwrors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present,  that  E.  F.  late 
of  the  parish  of  in  the  county  aforesaid,  {labourer,)  on  the  day 

of  in  the  year  of  our  Lord  ,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  feloniously  was  present,  aiding,  ahetting,  a/nd  assisting  the  said 
C.  D.  the  felony  and  hurgla/ry  [recording  to  the  fact]  aforesaid  to  do  and  commit, 
against  the  peace,  S/c.  [In  an  indictment  for  murder,  this  is  inserted  imme- 
diately before  the  concluding  clause,  and  so  the  jurors,  ^e, ;  and  this  clause 
then  charges  both  the  principals  in  the  first  and  second  degree  with  the  murder, 
thus:]  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  O.  D,  and  E.  F.  the  said  A.  B.in  marmer  and  form  aforesaid,  feloniously, 
wHfuUy,  and  of  their  malice  aforethought,  did  HU  and  murder,  against  the  peace 
of  our  Lady  the  Queen,  her  crovm  and  digmty. 


principal  ia 
inui'der,  bur- 
glary, or  felony, 


(IS.)  Indictment         (venue)  The  jurors,  ^c.  [after  framing  the  indictment  against  the  pria- 

agaiust  accessary    cipal  in  the  usual  form  until  the  usual  conclusion,  omitting  such  conclusion, 
together  with  '       proceed  thus:]     And  the  jwrors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  E.  P.  late  of  the  parish  of  in  the  county  of  ,  (labourer,) 

before  the  said  felony  [or  "felony  cmd  murder,"  or  "  burgUmj^'  or  "  la/rceny,'' 
as  the  case  may  be,]  was  committed  inform  aforesaid,  to  wit,  on  the  day 

of  ire  the  yea/r  of  our  Lord  ,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  did  feloniously  ami  maliciously  aid,  abet,  and  procure  [or  if  for 
murder,  "  did  feloniously  ami  maliciously  imcite,  move,  procure,  aid,  counsel,  hire, 
cmd  command "]  the  said  G.  D.  the  said  felony  [or  "felony  and  murder,"  or 
"  burglam/,"  or  "  Iwrceny"  as  the  case  may  be,]  in  manner  and  form  aforesaid, 
to  do  and  commit,  against  the  peace,  £;c.  [and  if  against  a  statute,  add,  «  and 
against  the  form  of  the  statute  in  such  case  made  and  provided."'^ 


lI'Lt"  ,  (venue)  The  jurors  for  our  Lady  the  Queen,  upon  tJieir  oath  present,  that 

bSCe  the  S"^  ^emo/ore,  to  wit,  at  the  general  sessions  of  the  delivery  of  the  gaol  of,  ^c.  4-c.  [so 
the  principal  '  contmuing  the  caption  of  the  indictment  against  the  principal,]  it  was  pre- 
being  convicted,     sented  that  one  A .  B,  late  of  the  parish  of  in  the  county  of 

(labourer,)  on  the  day  of  in  the  year  of  our  Lord  [continuing 

the  indictment  to  the  end,  reciting  it,  however,  in  the  past  tense,]  upon  which 
said  imdictment  the  said  A.B.at  the  session  of  the  gaol  delivery  aforesaid,  was  Sily 
convicted  of  tJie  felony  cmd  burglary  [according  to  the  fact]  aforesaid;  as  by 
the  record  thereof  more  fully  and  at  large  appears*  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  O.  D.  late  of  the  parish  aforesaid, 
m  the  county  aforesaid,  (labourer,)  before  the  said  felony  ami  burgla/ry  [according 
to  the  fact]  was  commuted  in  form  aforesaid,  to  wit,  on,  Sfc.  at  the  parish  aforesaid, 
m  the  county  aforesaid,  did  feloniously  cmd  mMliciously  incite,  move,  procure,  and 
counsel,  hire,  and  command  the  said  A.  B.  the  said  felony  and  burglary  [accord- 
ing to  the  fact]  m  manner  and  form  aforesaid  to  do  and  commit,  against  the 
peace  of  our  Lady  the  Queen,  her  crovm  and  dignity. 
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(venue)  The  jwon  for  our  Lady  the  Queen,  upon  their  oath  present,  that     Admvralty. 

one  C.  D.  late  of  the  pa/rish  of  im  the  county  of  ,  (labourer,)    

[or  "  that  some  person  or  persons  to  the  jurors  aforesaid  vmknown,"  ante,  32,)  on    (18.)  Indictment 
the            day  of  in.  the  year  of  our  Lord  ,  [stating  a  burglary,   against  acceasaiy 

robbery,  or  larceny  whatsoever,  of  the  degree  of  grand  larceny,  or  other  felony,   ioTl%lhlt^iif 
asusual,  omitting  the  usual  conclusion  "against  the  peace,"  ^c.']    And  the  jurors   felony. 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  E.  F.  late  of  the 
parish  and  county  aforesaid,  (labourer,)  before  the  said  felony  and  Imrglary 
[according  to  the  fact]  vias  committed  inform  aforesaid,  to  wit,  on  the 
day  of                in  the  year  of  our  Lord  ,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  did  unkmfully  cmd  maliciously  counsel,  hire,  procure,  and  com- 
mand the  said  G.  D.  [or  "  the  said  person  or  persons  to  the  jurors  aforesaid  un- 
Jcnown,  as  aforesaid,']  the  said  felony  and  burglary  [according  to  the  fact,]  in 
manrker  and  form  aforesaid  to  do  amd  commit,  \against  the  form  of  the  statute  in 
such  case  made  and  provided,  and'}  against  the  peace  of  ov/r  Lady  the  Q,ueen,  her 
crown  a^, 


(venue)  The  jurors,  S^c.  [after  framing  the  indictment  against  the  prin-   (19)  indictment 

cipal  in  the  usual  terms  until  the  usual  conclusion,  omitting  such  conclusion,   afterthe^fact^"'^ 
proceed  thus.]    And  the  jwrors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier  witli  tlio  prin- 
present,  that  E.  P.  late  of  the  pa/rish  of  in  the  coumty  of  ,  cipal, 

{labomer,)  on  the  day  of  in  the  year  of  our  Lord  , 

well  hnowing  the  said  G.  D.  to  home  done  and  committed  the  said  felony  and 
burglary  [according  to  the  fact]  in  form  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  him  the 
said  G.  D.  did  feloniously  receive,  harbow,  and  maintain,  against  the  peace  of 
our  Lady  the  Queen,  her  crowa  amd  dignity. 


As  in  the  form  (17),  supra,  against  an  accessary  before  the  fact,  the  principal  (20.)  Indictment 
being  convicted,  to  the*  and  then  thus:]  And  the  jurors  aforesaid,  upon  their  after'the'facr^'^ 
oath  aforesaid,  do  further  present,  that  E.  F.  late  of  the  parish  of  in  the  principal' 

the  county  of  ,  {labourer,)  on  the  day  of  in  the   being  convicted. 

year  of  our  Lord  ,  xoell  hnowing  the  said  C.  B.  to  have  done  and 

committed  the  said  felony  andburglary  [according  to  the  fact]  aforesaid,  after  the 
same  was  so  com/initted  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  him  the  said  C.  J),  did  feloniously 
receive,  harbour,  and  maintain,  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 


^trmtraltg»(a) 

I.  Jurisdiction  of,  42. 

[15  Mich.  IT.  c.  3 ;  39  Geo.  III.  c.  37.] 
I.  Mode  of  Trial  by,  43. 

[28  Een.  VIII.  c.  15;  7  &  8  Vict,  c.2;  iJiS  Will.  IV.  c.  36.] 

III.  Expenses  of  Prosecutions,  49. 

[7  Geo.  IF.  c.6i;  4^5  Will.  IV.  c.  36 ;  7  §•  8  fict.  c.  2.] 

IV.  Punishments  for  Offences  in  Jurisdiction  of,  50. 

[7  ^^  8  Geo.  IV.  c.  28  ;  7*8  Via.  c.  2.] 


(a)  As  to  the  Criminal  Jurisdic- 
tion of  this  Court  in  general,  see  2 
Hale,Xl  to  20  ;  Com.  Dig.  Admiralty, 
E.  I. ;  Bac.  Abr.  Admiraity,  D. ;  1  Oh. 
0,  L.  As  to  forging  hand  of  registrar 


in,  see  "Forgery,''  Vol.  II.  As  to 
the  evidence  of  the  proceedings  of  the 
Admiralty  Court,  see  post,  "Evidence," 
Vol.  II. 
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1.  Its  Juris- 
diction. 


Eirmiraltg. 

V.  Summary  -powers  of  Justices,  50, 

[11  *  12  riot.  c.  42.] 
VI.  Offences  relating  to  the  Admiralty,  51, 
[28  &  29  Vict.  c.  124.] 
VII.  Forms,  52. 


S.I.J 


(1.)  Jurisdiction 

of. 

At  common  law. 


I.  5ts  Sutisliiction. 

JUBISDICTION  of,  at  Common  iow.]— The  jurisdiction  of  the 
Admiralty  Court  is  at  common  law  confined  to  offences  and  other 
matters  committed  on  the  main  sea  or  coasts  of  the  sea  not  being  in 
any  county,  cinque  port,  haven,  or  pier.  (See  5  Bep.  107 ;  4  Inst.  134.) 
Therefore,  if  a  murder  be  upon  the  main  sea,  it  might  be  tried  before 
the  admiral.  (1  Hale,  P.  C.  500.) 

It  is  plain  that  the  admiral  could  have  no  jurisdiction  in  any  rivers, 
or  arms  or  creeks  of  the  sea,  within  the  bodies  of  counties,  though 
within  the  flux  and  reflux  of  the  tide ;  except  in  the  particular  instances 
of  mayhem  and  homicide,  done  in  great  rivers,  beneath  the  bridges 
near  the  sea,  which  depended  on  statute  15  Kich.  II.  c.  3.  {Infra.)  In 
general,  it  is  said,  that  such  parts  of  the  rivers,  arms  or  creeks,  are 
deemed  to  be  within  the  bodies  of  counties,  where  persons  can  see  from 
one  side  to  the  other.  Lord  Hale,  in  his  treatise,  (Be  Jiire  Maris,)  says, 
that  arm  or  branch  of  the  sea  which  lies  within  the  fauces^  terrce,  where 
a  man  may  reasonably  discern  between  shore  and  shore,  is,  or  at  least 
may  be,  within  the  body  of  a  county.  Hawkins,  however,  considers  the 
line  more  accurately  confined  by  other  authorities  to  such  parts  of  the 
sea,  where  a  man  standing  on  one  side  of  the  land  may  see,  what  is  done 
on  the  other;  and  the  reason  assigned  by  Lord  Coke,  in  the  Admiralty 
case,  13  Bep.  52,  in  support  of  the  county  coroner's  jurisdiction,  where 
a  person  is  killed  in  such  places,  because  that  the  coiMiiy  may  well  know 
it,  seems  rather  to  support  the  more  limited  construction.  But  at  least, 
where  there  is  any  doubt,  the  jurisdiction  of  the  common  law  ought  to 
have  the  preference.     (2  Eas^s  P.  C.  c.  17,  s.  10.) 

In  a  case  at  the  Admiralty  Sessions,  of  a  murder  committed  in  a  ship 
in  a  part  of  Milford  Haven,  never  known  to  be  dry  except  at  the  very, 
lowest  tide,  and  which  was  about  three  miles  over,  about  seven  or  eight 
miles  from  the  mouth  of  the  river  or  open  sea,  and  about  sixteen  miles 
below  any  bridges  over  the  river,  a  question  was  made  whether  the 
place  where  the  murder  was  committed  was  to  be  considered  as  within 
the  limits  to  which  commissions  granted  under  stat.  28  Hen.  VIII. 
c.  15,  do  by  law  extend.  Upon  reference  to  the  judges,  they  were 
unanimously  of  opinion  that  the  trial  was  properly  had  ;  and  it  is  said 
that  during  the  discussion  of  the  point.  Lord  Hale's  construction  of  this 
Act  (in  2  Hale,  P.  C.  16,  17,  18)  was  much  preferred  to  the  doctrine  of 
Lord  Coke,  (in  3  Inst.  Ill ;  4  Inst.  134,)  and  that  most,  if  not  aU,  of 
the  judges  seem  to  think  that  the  common  law  has  a  concurrent  juris- 
diction with  the  admiralty  in  this  haven  and  in  all  other  havens,  creeks, 
and  rivers  in  this  realm  of  this  nature,  although  in  the  body  of  a 
county  (a).  {Brume's  case,  2  Leach,  C.  C.  1093;  1  EasfsP.  C.  368;  Buss. 
&  B.  C.  C.  243,  ;Sf.  0. ;  2  Hale,  19.) 

An  inland  sea  belongs  to  the  counties  respectively  by  which  it  is 
bounded,  and  therefore  the  Bristol  Channel  between  the  counties  of 
Somerset  and  Glamorgan  is  to  be  considered  as  within  the  counties  by- 
the  shores  of  which  its  several  parts  are  respectively  bounded.  (Beg  v.  Cun- 


(a)  The  words  "although  in   the 
body  of  a  county,"  are  to  he  found 


only  in  the  latter  report  of  ifass.  & 
R.  G.  G.  243. 


s;  II.] 


gltmiraltfi. 
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2.  Mode  of 
trial. 


Between  Ligh 

and  low  water 

mark. 

An  alternate 

jurisdiction. 


nmgham,  1  Bell,_  C.  G.  72  ;  28  L.  J.  M.  0.  66,  S.  0.)  Where  a  felonious  as- 
sault was  committed  on  board  a  ship  as  she  was  approaching  the  Peuarth 
Eoads,  and  when  she  was  on  the  sea  below  low  water  mark,  and  at  a  spot 
between  the  Holms  and  the  county  of  Glamorgan,  but  outside  any  line  that 
could  be  drawn  from  Penarth  Head  to  Lavernook  Point,  and  it  appeared 
that  the  Holms  had  been  treated  as  part  of  the  parish  of  Cardiff)  and  of 
the  county  of  Glamorgan,  it  was  held  that  the  offence  had  been  com- 
mitted within  the  body  of  the  county  of  Glamorgan.     (Id.) 

Upon  the  open  sea  shore  the  common  law  and  admiralty  have  alter- 
nate jurisdiction  over  the  space  between  high  and  low  water  mark,  (3 
Iiist.  113  ;  2  Male's  P.  0.  17,)  so  that  if  a  man  stricken  on  the  high  sea 
die  on  the  shore  on  the  reflux  of  the  tide,  the  case  is  out  of  the  admiral's 
jurisdiction,  (fi.  v.  Lacy,  2  Hak's  P.  C.  17,  20;  1  East's  P.  0.  c.  5,  s.  131). 
And  the  part  of  the  sea  lying  between  high  and  low  water  mark  is  part 
of  the  adjoining  county,  and  within  the  jui-isdiction  of  the  justices  for  the 
county.  (Emhleton  v.  Brown,  30  L^  J.  M.  C.l;  3  KS  E.  234,  8.  C.  ; 
B.  V.  Musson,  27  L.  J.  M.  0.  100 ;  8  E.  S  B.  900,  S.  C.)  And  where 
an  information  is  laid  against  a  person  for  attempting  to  take  fish  in  a 
fishery  of  which  the  prosecutor  has  the  exclusive  right  of  fishery 
between  high  and  low  water  mark,  the  justices  of  the  county  have 
jurisdiction,  notwithstanding  the  tide  be  full,  and  the  sea  covers  the  place 
where  the  offence  is  committed.     {Embleton  v.  Brown,  ubi  swp.) 

The  24  &  25  Vict.  c.  100,  ss.  9,  10,  (set  out,  post,  p.  46,)  give  no  juris- 
diction to  the  courts  here  over  a  homicide  to  inquire  into  the  death, 
committed  by  one  foreigner  on  another  foreigner  in  a  foreign  vessel  on 
the  high  seas,  though  if  the  offender  had  been  a  British  subject  it  had 
been  otherwise.  {B.  v.  Lewis,  1  D.  <h  B.  G.  G.  182  ;  26  L.  J.  M.  G.  104.) 
The  above  case  was  decided  upon  the  9  Geo.  IV.  c.  31,  which,  however, 
is  now  repealed  ;  but  its  provisions  are  re-enacted  in  the  above  section. 
Where  a  foreigner  on  board  a  British  ship  maliciously  wounds 
another  foreigner,  one  of  the  crew  of  the  same  ship,  whilst  on  the  high 
seas,  he  has  committed  an  offence  against  the  English  laws,  and  may  be 
tried  in  the  county  in  which  he  happens  to  be  in  England  under  the 
18  &  19  Vict.  c.  91,  s.  21.  The  Merchant  Shipping  Act  Amendment 
Act.     {Beg.  v.  Lopez,  I  D.  <&  B.  G.  G.  525 ;  27  L.  J.  M.  G.  48.) 

So  a  foreigner  who  commits  murder  on  an  English  steamer  on  the 
high  seas  as  he  was  being  brought  from  Hamburg  to  England  in  custody 
on  a  charge  of  larceny,  may  be  tried  by  the  Central  Criminal  Court  if 
he  is  actually  present  at  hisitrial  within  that  jurisdiction,  for  he  is  none 
the  less  found  within  the  jurisdiction  because  he  was  brought  there 
against  his  will.  {Beg.  v.  Battler,  1  D.  S  B.  539 ;  27  L.  J.  M.  C.  48.) 
And  the  master  of  a  Bi'itish  ship  who,  under  a  contract  with  the 
Chilian  Government,  brought  Chilian  subjects  against  their  wiU  from 
Chili  to  England,  was  deemed  guilty  of  false  imprisonment  against  our 
laws  as  soon  as  he  had  passed  out  of  Chilian  waters  on  to  the  high 
seas.    {B.  v.  Lesley,  1  Bell  G.  G.  220 ;  29  L.  J.  M.  G.  97.) 

Jurisdiction  by  Statute.] — The  statute  15  Eich.  II.  c,  3,  authorises  the   Jurisdiction  by 
admiral  "  to  enquire  of  deaths  and  mayhems  done  in  ships  being  and   statute. 
hovering  in  the  main  streams  of  great  rivers,  only  beneath  the  bridges 
of  the  same  rivers  nigh  the  sea."    This  jurisdiction  is,  however,  concur- 
rent with  and  does  not  supersede  the  common  law  jurisdiction.     (2 
Hale,  16,  64 ;  1  East's  P.  G.  368.) 

See  now  the  statute  7  Vict.  c.  2,  post,  p.  45. 


Jurisdiction  as  to 
person. 


24  *  25  Vict, 
c.  94,  s.  9. 


18  *  19  Vict, 
c.  91,  3.  21. 


II.  MfiHt  ct  Crial. 

By  statute  28  Hen.  VIII.  c.  15,  a.  d.  1536,  treasmis,  felonies,  robberies.   Trial  by  jury  of 
murders,  and  confederacies  committed  in  or  npon  the  sea,  or  in  any  °  ™'^esatsea. 
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By  special  com- 
mission under 
28  Hen.  VIII. 


aKtntraltfi. 


[S.  II, 


Acccssai'iea. 


haven,  river,  creek,  or  place  were  the  admiral  has  or  pretends  to  have 
jitrisdiction,  shall  be  tried  according  to  the  course  of  common  law,  and 
■  in  such  places  and  counties  as  shall  be  appointed  by  the  king's  commis- 
sion (o),  in  like  manner  and  form  as  if  the  same  had  been  committed 
upon  land. 

Previous  to  this  Act  a  person  who  had  committed  an  offence  on  the 
high  seas  or  in  the  Admiralty  jurisdiction,  could  only  be  prosecuted  in 
the  High  Court  of  Admiralty,  held  before  the  lord  high  admiral  or  his 
deputy,  according  to  the  course  of  the  civil  law  and  not  by  a  jury,  and 
therefore,  according  to  the  maxims  of  Eoman  jurisprudence,  he  could 
not  be  convicted  or  sentence  of  death  given  without  proof  by  two 
witnesses  or  his  confession.  (See  4  Steph.  Com.  18 ;  Com.  Dig.  Ad- 
miralty, E.  5.)    This  statute,  it  will  be  observed,  obviates  this  evil. 

This  statute  merely  alters  the  m^de  of  trial  in  the  Admiralty  Court, 
and  it  does  not  enlarge  or  narrow  its  jiirisdiction  as  it  stood  before  the 
passing  of  it ;  {Com.  Dig.  Admiralty,  E.  5 ;)  and  it  does  not,  neither  does 
the  39  Geo.  III.  c.  37,  infra,  take  away  any  jurisdiction  as  to  the  trial 
of  offences  which  might  before  have  been  tried  in  a  court  of  common 
law ;  and  therefore  an  indictment  for  a  conspiracy  on  the  high  seas  is 
triable  at  common  law,  on  proof  of  an  overt  act  on  shore,  in  the  county 
where  the  venue  is  laid.     (4  East,  164.) 

The  statute  does  not  give  the  admiral  jurisdiction  in  any  river,  creek, 
or  port  within  the  body  of  a  county ;  and  the  main  question  of  jurisdic- 
tion arising  on  the  statute  is,  whether  the  fact  happened  at  any  place 
within  the  body  of  a  county  ?  If  it  did,  the  trial  must  be  had  before 
the  ordinary  jurisdiction ;  for  the  admiral  can  have  no  jurisdiction 
there,  unless  by  positive  statute.  (1  Buss.  144;  4  Inst.  137;  15  Eich.  II. 
c.  3,  ante,  43.) 

With  respect  to  the  words  in  the  Act,  "  where  the  admiral  pretends 
to  have  power,"  they  are  not  to  be  extended  to  such  a  pretence  as  is 
without  any  ridit  at  all.  (2  Hale's  P.  0.  17 ;  1  Hawk.  P.  G.  c.  37,  s.  11 ; 
4  Inst.  137 ;  2  Mast's  P.  C.  c.  17,  s.  10.)  Thus,  a  felony  committed  be- 
tween high  and  low  water  mark,  after  the  water  is  reflowed,  is  not 
within  the  admiral's  jurisdiction  by  these  words ;  (2  Hale's  P.  G.  17 ;) 
but  these  words  are  to  be  understood  between  the  high  and  low  water 
marks ;  (3  Inst,  swpra ;)  and  in  great  rivers,  where  the  sea  flows  and 
reflows  below  the  first  bridges,  and  also  in  creeks  of  the  sea,  at  full 
water,  where  the  sea  flows  and  reflows,  and  upon  high  water  upon  the 
shore,  though  these  are  possibly  within  the  body  of  the  county ;  for 
there  at  least,  by  statute  15  Rich.  II.,  they  have  a  jurisdiction,  and 
thus,  accordingly,  it  has  been  constantly  used  in  all  times,  even  when 
common  law  judges  have  been  named  and  sat  in  their  commission;  but 
the  words  pretend  to  have  must  not  be  extended  to  such  a  pretence  as 
is  without  any  right  at  all,  as  if  the  admiral  pretend  jurisdiction  on  the 
shore  when  the  water  is  i-eflowed,  yet  he  hath  no  cognizance  of  a  felony 
committed  there.     (Laey's  ease,  2  Hale's  P.  C.VJ ;  ante,  49.) 

The  jurisdiction  for  the  trial  of  offences  under  the  statute  of  28  Hen. 
VIII.  c.  15,  only  extended  to  the  offences  therein  named,  viz.,  treasons, 
felonies,  robberies,  rmirders,  and  confederacies,  and  did  not  give  conu- 
sance of  any  felony  not  a  felony  on  land,  nor  to  any  new  created  felony 
created  by  statute  since  the  passing  of  that  Act.  (See  Bex  v.  Snape,  2 
Easfs  P.  G.  8.07 ;  2  Hawk.  c.  25,  s.  43.) 

To  remedy  this,  the  statute  39  Geo.  III.  c.  37,  enacts,  ''that  all  offences 
committed  on  the  high  seas,  out  of  the  body  of  any  county,  shall  be 
offences  of  the  same  nature,  and  liable  to  the  same  punishments,  as  if 
they  had  been  committed  on  shore,  and  shall  be  inquired  of,  heard, 
tried,  and  adjudged  as  offences  under  statute  28  Hen.  VIII.  c.  15." 

Upon  the  statute  28  Hen.  VIII.  c.  15,  a  doubt  arose  whether  one 
who  was  accessary  at  land  to  a  felony  committed  at  sea,  was  triable  by 

(a)  See  the  form  of  the  commission,  2  Mst's  P.  0.  795;  4  Chit.  0,  L.  160. 
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the  admiral  within  the  purview  of  it ;  (Yeh.  134  ;  13  Co.  61 ;)  but  by 
the  statute  11  &  12  Will.  III.  c.  7,  made  perpetual  by  6  Geo.  I.  c.  19, 

accessaries  to  piracy  may  be  inquired  of  aocordius:  to  the  statute  28   

Hen.  VIII.  c.  15. 

By  the  24  &  25  Vict.  c.  94,  s.  7,  "  Where  any  person  shall,  within  the  Accessaries. 
jurisdiction  of  the  Admiralty  of  England  or  Ireland  become  an  accessary 
to  any  felony,  whether  the  same  be  a  felony  at  common  law,  or  by 
virtue  of  any  Act  passed  or  to  be  passed,  and  whether  such  felony  shaU 
be  committed  within  that  jurisdiction  or  elsewhere,  or  shall  be  begun 
elsewhere  and  completed  within  that  jurisdiction,  the  offence  of  such 
person^  shall  be  felony,  and  in  any  indictment  for  any  such  offence  the 
venue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  com-  Venue, 
mitted  in  the  county  or  place  in  which  such  person  shall  be  indicted, 
and  his  offence  shall  be  ascribed  to  have  been  committed  '  on  the  high 
seas ;'  but  nothing  therein  contained  is  to  affect  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces." 

As  to  the  offences  of  accessaries  before  the  fact  to  a  felony  committed 
on  the  high  seas,  see  Beg  v.  Wallace,  2  Moo.  G.  C.  200 ;  Oar.  S  M.  200. 
See  title  "Accessary." 

The  statute  of  Hen.  VIII.  required  a  special  commission  to  issue  By  Justices  of 
from  time  to  time  for  the  trial  of  persons  charged  with  offences  on  the  f f 'f y"? '^'^  2 
high  seas,  and  in  order  to  get  rid  of  the  issuing  of  these  special  commis-  '  ic .  c.  , 
sions,  it  is  provided  by  the  7  &  8  Vict.  c.  2,  s.  1,  that  Her  Majesty's  jus- 
tices of  assizes,  or  others  Her  Majesty's  commissioners,  by  whom  any  court 
shall  be  holden  under  any  of  Her  Majesty's  commissions  of  oyer  and 
terminer,  or  general  gaol  delivery,  shaU  have  severally  or  jointly  all  the 
powers  which  by  any  Act  are  given  to  the  commissioners  named  in  any 
commission  of  oyer  and  terminer  for  the  trying  of  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England,  and  that  it  shall 
be  lawful  for  the  first-mentioned  justices  and  commissioners,  or  any 
one  or  more  of  them  to  inquire  of,  hear,  and  determine  all  offences 
alleged  to  have  been  committed  on  the  high  seas,  and  other  places 
within  the  jurisdiction  of  the  Admiralty  of  England,  and  to  deliver  the 
gaol  in  every  county  and  franchise  within  the  limits  of  their  several 
commissions,  of  any  person  committed  to  or  imprisoned  therein  for  any 
offence  alleged  to  have  been  committed  upon  the  high  seas,  and  other 
places  within  the  jurisdiction  of  the  Admiralty  of  England,  and  all 
indictments  found,  and  trials  and  other  proceedings  had  by  and  before 
the  said  justices  and  commissioners,  shall  be  valid.  And  it  shall  be 
lawful  for  the  court  to  order  the  payment  of  the  costs  and  expenses  of  the 
prosecution  of  such  offences  in  the  manner  prescribed  by  the  7  Geo.  IV. 
c.  64,  in  the  case  of  felonies  tried  in  the  High  Court  of  Admiralty. 

But  before  this  statute,  it  had  been  enacted  by  the  Central  Criminal  in  Ceatial  Cri- 
Court  Act,  4  &  5  Will.  IV.  c.  36,  s.  22,  that  it  should  be  lawful  for  the  """"^  ^''"'''' 
justices  and  judges  of  oyer  and  terminer  and  gaol  delivery  to  be  named  in 
and  appointed  by  the  commission  to  be  issued  under  the  authority  of  that 
Act,  or  any  two  or  more  of  them,  to  inquire  of,  hear,  and  determine 
any  offence  or  offences  committed  or  alleged  to  have  been  committed  on 
the  high  seas,  and  other  places  within  the  jurisdiction  of  the  Admiralty 
of  England,  and  to  deliver  the  gaol  of  Newgate  of  any  person  or 
persons  committed  to  or  detained  therein  for  any  offence  or  offences 
alleged  to  have  been  done  and  committed  upon  the  high  seas  aforesaid 
within  the  jurisdiction  of  the  Admiralty  of  England,  and  all  indict- 
ments found,  and  trials  and  other  proceedings  had  and  taken  by  and 
before  the  said  justices  and  judges  of  oyer  and  terminer  and  goal 
delivery  should  be  valid  and  effectual  to  all  intents  and  purposes 
whatsoever;  and  that  it  should  and  might  be  lawful  for  any  three 
of  the  said  justices  and  judges  of  OT/er  and  terminer  and  gaol  delivery  to 
order  and  direct  the  payment  of  the  costs  and  expenses  of  such  prose- 
cutions in  manner  prescribed  and  directed  by  the  before  recited  Act  of 
the  7  Geo.  IV.  c.  64. 
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Lidictments. 
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Venue. 


Averments  of 
place. 


Offences  against 
the  person. 


And  it  is  provided  "by  the  7  &  8  Vict.  c.  2,  s.  4,  that  nothing  therein 
contained  should  "affect  the  jurisdiction  jbelotging  to  the  Central 
Criminal  Court  for  the  trial  of  persons  charged  with  offences  committed 
on  the  high  seas,  and  other  places  -within  the  jurisdiction  of  the  Admiralty 
of  England,  or  to  restrain  the  issue  of  any  special  commission  under  the 
28  Hen.  "VIII.  c.  15,  for  the  trial  of  such  offenders,  if  need  shall  be." 

Indictments  for  offences  committed  within  the  Admiralty  jurisdic- 
tion are  legislated  for,  to  a  certain  extent,  in  the  second  sectifin  of  the 
V  Vict.  c.  2,  where  it  is  enacted,  that  in  all  indictments  preferred 
before  the  justices  and  commissioners  mentioned  in  the  first  section, 
"  the  venue  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had 
been  committed  in  the  county  where  the  trial  is  had  ;  and  all  material 
facts,  which  in  other  indictments  would  be  averred  to  have  taken 
place  in  the  county  where  the  trial  is  had,  shall,  in  indictments 
prepared  and  tried  under  this  Act,  be  averred  to  have  taken  place 
'  on  the  high  seas.' " 

If  the  material  facts  are  averred  to  have  taken  place  on  the  high 
seas,  it  is  unnecessary  to  aver  also  that  they  took  place  within  the 
jurisdiction  of  the  Admiralty,  notwithstanding  the  first  section.  {Reg. 
V.  Joius,  1  I)en.  0.  G.  101.)  An  indictment  at  the  assizes  imder  this 
Act,  for  murder  committed  on  the  high  seas,  need  not  conclude  contra 
formam  stabuti.    {Reg.  v.  Serva,  2  0.  <&  K.  53.) 

It  seems  that  the  provision  in  the  7  &  8  Vict.  c.  2,  as  to  the  aver- 
ment "  on  the  high  seas,"  is  only  directory.  {Beg.  v.  Menham,  1 F.  &  F. 
367.) 

By  24  &  25  Vict.  c.  100,  s.  10,  where  any  person,  being  feloniously 
stricken,  poisoned,  or  otherwise  hurt,  upon  the  sea,  or  at  any  place 
out  of  England  or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt, 
in  England  or  Ireland,  or  being  feloniously  stricken,  poisoned,  or  other- 
wise hurt,  at  any  place  in  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt,  upon  the  sea,  or  at  any  place  out  of  England  or 
Ireland,  every  offence  committed  in  respect  of  any  such  case,  whether 
the  same  shall  amoimt  to  the  offence  of  murder  or  of  manslaughter, 
maj'  be  dealt  with,  inquired  of,  tried,  determined,  and  punished,  in  the 
county  or  place  in  England  or  Ireland,  in  which  such  death  stroke, 
poisoning,  or  hurt,  shall  happen,  in  the  same  manner,  in  all  respects, 
as  if  such  offence  had  been  wholly  committed  in  that  county  or  place. 
See  as  to  this  action  in  its  application  to  foreigners,  ante,  p.  43.  Eor  a 
similar  enactment  as  to  the  Colonies,  see  post,  p.  49. 


I/aixeny. 


Venue. 


Jurisdiction  of 
quarter  sessions, 


UNDER  PARTICULAR  STATUTES. 

With  respect  to  offences  agauist  the  Larceny  Act  (24  &  25  Vict.  c.  96), 
it  is  provided  by  section  115,  that  all  indictable  offences  mentioned 
in  this  Act,  which  shall  be  committed  within  the  jurisdiction  of  the 
Admiralty  of  England  or  Ireland,  shall  be  deemed  to  be  offences  of 
the  same  nature,  and  liable  to  the  same  punishments,  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be 
dealt  with,  inquired  of,  tried,  and  determined,  in  any  county  or  place 
in  which  the  offender  shall  be  apprehended,  or  be  in  custody  ;  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  accessary  to  any 
such  offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence 
had  been  committed  in  such  county  or  place,  and  the  offence  itself 
shall  be  averred  to  have  been  committed  '  on  the  high  seas  ;'  provided, 
that  nothing  herein  contained  shall  alter  or  affect  any  of  the  laws 
relating  to  tlie  government  of  Her  Majesty's  land  or  naval  forces. 

Eramed  on  the  7  &  8  Geo.  IV.  c.  29,  s.  77,  and  On  the  Irish  Act,  9 
Geo.  IV.  c.  55,  s.  74.  See  also  the  7  &  8  Vict.  c.  2,  supra.  So  far  as 
respects  accessaries,  the  provision  is  merged  in  this  24  &  25  Vict.  c.  94, 
ss.  7 — 9,  vide  ante,  p.  45. 

The  Court  of  Quarter  Sessions  has  power  to  try  cases  respecting 


s.  11.]  attmitattfi.  4? 

offences  committed  on  the  high  seas,  ivhen  the  prisoner  is  apprehended     2.  Mock  of 
or  is  in  custody  within  the  jurisdiction  of  the  Quarter  Sessions.    {Reg.         Trial. 
V.  Feel,  32  L.  J.  M.  0.  65 ;  1  £.  <*  0.  -231.) 


With  respect  to  malicious  injuries  to  property,  it  is  provided  by  the  MaUcioua 
24  &  25  Vict.  c.  97,  s.  72,  that  all  indictable  offences  mentioned  in  injuries  to 
this  Act,  which  shall  be  committed  within  the  jurisdiction  of  the  Ai-  P'^°P^'^3'- 
miralty  of  England  or  Ireland,  shall  be  deemed  to  be  offences  of  the 
same  nature,  and  liable  to  the  same  punishments  as  if  they  had  been  com- 
mitted upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined,  in  any  county  or  place  in  England 
or  Ireland  in  which  the  offender  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner,  in  all  respects,  as  if  they  had  been  actually  com- 
mitted in  that  county  or  place  ;  and  in  any  indictments  for  any  such 
offence,  or  for  being  an  accessary  to  such  an  offence,  the  venue  in  the 
margin  shall  be  the  same  as  if  the  offence  had  been  committed  in  such 
county  or  place,  and  the  offence  shall  be  averred  to  have  been  com- 
mitted "  on  the  high  seas  ;"  provided,  that  nothing  herein  contained 
shall  alter  or  affect  any  of  the  laws  relating  to  the  government  of  Her 
Majesty's  land  or  naval  forces. 

The  Court  of  Quarter  Sessions  have  jurisdiction  under  this  section  over 
offences  committed  on  the  high  seas,  when  the  prisoner  is  apprehended 
or  is  in  custody  within  that  jurisdiction.     (Beg.  v.  Peel,  supra. 

And  with  respect  to  forgery,  it  is  provided,  by  the  24  &  25  Vict.  Forgery. 
c.  98,  s.  50,  all  indictable  offences  mentioned  in  this  Act,  which  shall 
be  committed  within  the  jurisdiction  of  the  Admiralty  of  England  or 
Ireland,  shall  be  deemed  to  be  offences  of  the  same  nature,  and  liable 
to  the  same  punishments,  as  if  they  had  been  committed  upon  the  land 
in  England  or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and 
determined,  in  any  county  or  place  in  England  or  Ireland,  in  which 
the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner, 
in  all  respects,  as  if  they  had  been  actually  committed  in  that  county 
or  place  ;  and  in  any  indictments  for  any  such  offence,  or  for  being 
an  accessary  for  any  such  offence,  the  venue  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in  such  county  or  place,  and 
the  offence  shall  be  averred  to  have  been  committed  "on  the  high 
seas;"  provided,  that  nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or 
naval  forces. 

Framed  on  the  11  Geo.  IV.,  and  1  "Will.  IV.  c.  66,  s.  27.  See  also  the 
7  &  8  Vict.  c.  2  (unrepealed),  which  is  thus  extended  to  Ireland.  So 
far  as  respects  accessaries,  this  provision  is  merged  in  the  24  &  25  Vict, 
c.  94,  ss.  7 — 8,  vide  ante,  p.  45. 

And  with  respect  to  offences  against  the  coinage,  it  is  enacted  by  the  Coinage. 
24  &  25  Vict.  c.  99,  s.  36,  that  all  indictable  oifences  mentioned  in 
this  Act,  which  shall  be  committed  within  the  jurisdiction  of  the 
Admiralty  of  England  or  Ireland,  shall  be  deemed  to  be  offences  of  the 
same  nature,  and  liable  to  the  same  punishments,  as  if  they  had  been 
committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined,  in  any  county  or  place,  in 
England  or  Ireland,  in  which  the  offender  shall  be  apprehended  or  be 
in  custody,  in  the  same  manner,  in  all  respects,  as  if  the  same  had  been 
actually  committed  in  that  coxmty  or  place  ;  and  in  any  indictment  for 
any  such  offence,  or  for  being  accessary  to  any  such  offence,  the  venue 
in  the  margin  shall  be  the  same  as  if  such  offence  had  been  committed 
in  such  county  or  place,  and  the  offence  itself  shall  be  averred  to  have 
been  committed  "  on  the  high  seas."  [And  where  any  of  the  crimes 
and  offences,  or  high  crimes  and  offences,  mentioned  in  this  Act,  shall  be 
committed  at  sea,  and  the  vessel  in  which  the  same  shall  be  committed 
shall  be  registered  in  Scotland,  or  touch  at  any  port  thereof,  the  courts 
of  criminal  law  of  Scotland  may  inquire,  try,  and  determine  the  same, 
in  the  same  manner  as  if  such  crime  and  offence,  or  high  crime  and 
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oflfence,  had  been  committed  in  Scotland.]  Provided,  that  nothing 
herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to  the 
government  of  Her  Majesty's  land  or  naval  forces. 

Framed  on  the  2  &  3  Will.  IV.  c.  34,  s.  20.  So  far  as  respects 
accessaries,  this  provision  is  merged  in  the  24  &  25  Vict,  c.  94,  s.  9.  See 
cmte,  p.  35. 

The  Court  of  Quarter  Sessions  has  power  to  try  offences  against  this 
Act,  committed  on  the  high  seas,  when  the  prisoner  is  apprehended  or 
is  in  custody  within  that  jurisdiction.  [Beg.  v.  Peel,  32  L.  J.  M.  0. 
65;  1£.  <fcO.  23.) 

And  with  respect  to  offences  against  the  person,  it  ia  enacted  by  the 
24  &  25  Vict.  c.  100,  s.  68,  all  indictable  offences  mentioned  in  this 
Act,  which  shall  be  committed  within  the  jurisdiction  of  the  Admiralty 
of  England  or  Ireland,  shall  be  deemed  to  be  offences  of  the  same 
nature,  and  liable  to  the  same  pimishments,  as  if  they  had  been  committed 
upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  inquired 
of,  tried,  and  determined,  in  any  county  or  place,  in  England  or  Ireland, 
in  which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same 
manner,  in  all  respects,  as  if  they  had  been  actually  committed  in  that 
county  or  place,  and  in  any  indictment  for  any  such  offence,  or  being 
an  accessary  to  such  an  offence,  the  venue  in  the  margin  shall  be  tjje 
same  as  if  the  offence  had  been  committed  in  such  county  or  placeySnd 
the  offence  shall  be  averred  to  have  been  committed  "  on  the  high  seas ;" 
-provided,  that  nothing  herein  contained  shall  alter  or  affect  any  of 
the  laws  relating  to  the  govei-nment  of  Her  Maj  esty's  land  or  naval  forces. 

Framed  on  the  9  Geo.  IV.  c.  31,  s.  32,  and  the  Irish  Act,  10  Geo.  IV. 
c.  34,  s.  41.  So  far  as  respects  accessaries,  this  offence  is  merged  in 
the  24  &  25  Vict.  c.  94,  ss.  7—  9,  vide  ante,  p.  45. 

A  Court  of  Quarter  Sessions  may  have  jurisdiction  to  try  an  offence 
committed  on  the  high  seas  against  this  Act.     (B.  v.  Feel,  ubi  supra.) 

O^ences  by  Seamen.] — ^With  respect  to  offences  committed  by  British  sea- 
men on  the  high  seas,  see  tit,  "Ships.^'  But  it  may  be  here  mentioned, 
that  the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104,  ss.  267,  268,  269, 
270)  contains  provisions  with  respect  to  such  offences.  By  the  267th 
section,  "  All  offences  against  property  or  person  committed  in  or  at 
any  place,  either  ashore  or  afloat,  out  of  Her  Majesty's  dominions,  by 
any  master,  seaman,  or  apprentice,  who  at  the  time  when  the  offence 
was  committed,  is,  or  within  three  months  previously  has  been,  em- 
ployed in  any  British  ship,  shall  be  deemed  to  be  offences  of  the  same 
nature  respectively,  and  be  liable  to  the  same  punishments  respectively, 
and  to  be  inquired  of,  heard,  tried,  determined,  and  adjudged,  in  the 
same  manner,  and  by  the  same  courts,  and  in  the  same  places  as  i& 
such  offences  had  been  committed  within  the  jurisdiction  of  the  Admi- 
miralty  of  England."  And  provision  is  made  with  respect  to  costs  and 
expenses.  In  section  268,  power  is  given  to  a  consular  officer  to  order 
the  master  of  a  ship  to  convey  a  criminal  to  the  United  Kingdom,  or 
to  a  British  possession,  and  provides  that  "  every  such  master  shall,  on 
his  ship's  arrival  in  the  United  Kingdom,  or  in  such  British  possession 
as  aforesaid,  give  every  offender  so  committed  to  his  charge  into  the 
custody  of  some  police  officer  or  constable,  who  shall  take  the  offender 
before  a  justice  of  the  peace  or  other  magistrate  empowered  by  law 
to  deal  with  the  matter,  and  such  justice  or  magistrate  shall  deal 
with  the  matter  as  in  cases  of  offences  committed  on  the  high  seas." 
And  by  section  270,  "  In  any  legal  proceedings  before  any  judge  or 
magistrate,  &c.,  upon  due  proof  that  any  necessary  witness  cannot 
be  found  lu  the  United  Kingdom  or  British  possession,  according  to 
tlie  place  where  the  injury  takes  place,  any  deposition  such  witness 
may  have  previously  made  on  oath  in  relation  to  the  same  matter, 
before  any  magistrate  in  Her  Majesty's  dominions,  or  consular  officer 
elsewhere,  shall  be  admissible  in  evidence,  subject  to  the  following 
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restrictions  ;  that  la  to  say,  (1)  If  such  deposition  was  made  in  the 
United  Kingdom  it  shall  not  he  admissible  in  any  proceedings  insti- 
tuted in  the  United  Kingdom.  (2)  If  such  deposition  was  made  in  any 
British  possession  it  shall  not  be  admissible  in  any  British  possession. 
(3)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it 
was  made  in  the  presence  of  the  person  accused,  and  then  provision 
is  made  as  to  the  mode  of  proof  of  such  deposition. 

And  by  the  Merchant  Shipping  Amendment  Act,  (18  &  19  Vict.  c.  91, 
s.  21',)  "  If  any  person,  being  a  British  subject,  charged  with  having 
committed  any  crime  or  offence  on  board  any  British  ship,  on  the  high 
seas,  or  in  any  foreign  port  or  harbour,  or  if  any  person,  not  being  a 
British  subject,  charged  with  having  committed  any  crime  or  offence, 
on  board  any  British  ship  on  the  high  seas,  is  found  within  the  juris- 
diction of  any  court  of  justice  within  Her  Majesty's  dominions,  which 
would  have  had  cognizance  of  such  crime  or  offence  if  committed 
within  the  limits  of  its  ordinary  jurisdiction,  such  court  shall  have 
jurisdiction  to  hear  and  try  the  case,  as  if  such  crime  or  offence  had 
been  committed  within  such  limits."  But  nothing  in  the  above  Act 
is  to  affect  the  prosecution  and  trial  in  the  colonies  of  offences  com- 
mitted within  the  jurisdiction  of  the  Admiralty,  under  the  12  &  13 
Viet.  c.  96.  The  prisoner  in  Beg.  v,  Lopez,  (1  D.  c6  B.  525  ;  ante, 
p.  43,)  was  tried  under  this  Act. 

By  12  &  13  Vict.  c.  96,  s.  3,  it  is  enacted,  "  That  where  any  person 
shall  die  in  any  colony  of  any  stroke,  poisoning,  or  hurt,  such  person 
having  been  feloniously  stricken,  poisoned,  or  hurt  upon  the  sea,  or  in 
any  haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have 
power,  authority,  or  jurisdiction,  or  at  any  place  out  of  such  colony, 
every  offence  committed  in  respect  of  any  such  case,  whether  the  same 
shall  amount  to  the  offence  of  murder  or  of  manslaughter,  or  of  being 
accessary  before  the  fact  to  murder,  or  after  the  fact  to  murder  or 
manslaughter,  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished,  in  such  colony,  in  the  same  manner,  in  all  respects,  as  if 
such  offence  had  been  wholly  committed  in  that  colony;  and  that  if 
any  person,  in  any  colony,  shall  be  charged  with  any  such  offence  as 
aforesaid,  in  respect  of  the  death  of  any  person  who,  having  been 
feloniously  stricken,  poisoned,  or  otherwise  hurt,  shall  have  died  of 
such  sti'oke,  poisoning,  or  hurt  upon  the  sea,  or  in  any  haven,  river, 
creek,  or  place  where  the  admiral  or  admirals  have  power,  authority, 
or  jurisdiction,  such  offence  shall  be  held,  for  the  purpose  of  this  Act,  to 
have  been  wholly  committed  upon  the  sea. 
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III.  IBijienBes  of  ^roswutwns,  $ct. 

By  the  7  Geo .  IV.  c.  64,  s.  27,  for  enabling  the  High  Court  of  Admiralty  For  payment  of 
to  order  the  payment  of  the  costs  and  expenses  of  prosecutors  and  pXe^utions  in 
witnesses,  and  compensation  for  their  trouble  and  loss  of  time,  in  cases  the  Com-t  of 
in  which  other  courts  have  a  like  power  under  this  Act,  it  is  enacted,   Admir.ilty. 
"  That  it  shall  be  lawful  for  the  judge  of  the  said  Court  of  Admiralty, 
in  every  case  of  felony,  and  in  every  case  of  misdemeanour  of  the  de- 
nominations hereinbefore  enumerated,  committed  on  the  high  seas,  to 
order  the  assistant  to  the  counsel  for  the  affairs   of  the  admiralty 
and  navy  to  pay  such  costs,  expenses,  and  compensation,  to  prosecutors 
and  witnesses,  in  like  manner  as  other  courts  may  order  the  treasurer 
of  the  county  to  pay  the  same  ;  and  such  assistant  is  hereby  authorised 
and  required,  upon  sight  of  every  such  order,  forthwith  to  pay  to  the 
person  named  therein,  or  to  any  one  duly  authorised  to  receive  the 
same  on  his  or  her  behalf,  the  money  in  such  order  mentioned,  and 
shall  be  allowed  the  same  in  his  accounts."     For  the  enumeration  of 
misdemeanours  mentioned  in  the  above  section,  see  post,  tit.  "  Costs." 

vol.  I.  ^ 
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By  7  &  8  Vict.  c.  2,  s.  1,  the  Court  may  order  tlie  payments  of  tlie 
costs  and  expenses  of  the  prosecution,  in  the  same  manner  as  prescribed 
in  the  7  &  8  Geo.  IV.  c.  64.  The  4  &  5  Will.  IV.  c.  .36,  s.  22,  contams 
a  similar  provision  as  to  costs. 

By  17  <fe  18  Vict.  c.  104,  s.  267  (Merchant  Shippmg  Act),  the  costs 
of  the  prosecution  of  any  such  offence  as  is  therein  mentioned  may. 
be  directed  in  the  same  manner  as  costs  of  prosecutions  for  offences 
committed  within  the  jurisdiction  of  the  Admiralty  of  England.    _ 


Punisliment  of 
offences  in 
jurisdiction  of. 


IV.  lunte^mmt  of  ©ffence^* 

With  respect  to  tlie  punishment  of  offences  committed  in  the  juris- 
diction of  the  Admiralty,  it  is  by  the  statute  7  &  8  Geo.  IV.  c.  28,  s.  12, 
enacted,  "That  all  offences  prosecuted  in  the  High  Court  of  Admiralty 
of  England,  shall,  upon  every  first  and  subsequent  conviction,  he  suh- 
ject  to  the  same  punishments^  whether  of  death  or  otherwise,  as  if  such 
offences  had  been  committed  upon  the  land." 

As  to  the  punishment  of  offences  in  particular  offences,  see  the  res- 
pective statutes. 


Justices  may 
issue  warrant  to 
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person  chai'ged 
"With  aa  offence 
committed  ou 
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V.  Summatg  lowers  of  f  ustices  in  xe&mi  ^^  airmitalts 

Justices  may  issue  a  warrant  to  apprehend  for  offences  committed  on 
the  high  seas,  under  the  11  &  12  Vict.  c.  42,  s.  2,. -wherein  it  is  enacted, 
"  That  in  all  cases  of  indictable  crimes  or  offences,  of  any  kind  or  nature 
■whatsoever,  committed  on  the  high  seas,  or  in  any  creek,  harbour, 
haven,  or  other  place  in  -which  the  Admiralty  of  England  have  a  claim 
to  have  jurisdiction,  and  in  all  cases  of  crimes  or  offences  committed  on 
land  beyond  the  seas,  for  -which  an  indictment  may  legally  be  pre- 
ferred in  any  place  -within  England  or  Wales,  it  shall  be  lawful  for  any 
one  or  more  of  Her  Majesty's  justices  of  the  peace,  for  any  county,  riding, 
division,  liberty,  city,  borough,  or  place,  -within  England  or  Wales, 
in  which  any  person  charged  with  having  committed,  or  with  being 
suspected  to  have  committed,  any  such  crime  or  offence,  shall  reside, 
or  be,  or  shall  be  supposed  or  suspected  to  reside  or  be,  to  issue  his  or 
their  warrant  to  apprehend  the  person  so  charged,  and  to  cause  him 
to  be  brought  before  him  or  them,  or  some  other  justice  or  justices 
of  the  peace  for  the  same  "county,  riding,  division,  liberty,  city, 
borough,  or  place,  to  answer  to  the  said  charges,  and  to  be  further  dealt 
with  according  to  law." 

By  the  7  Vict.  c.  2,  s.  3,  "  The  justice  or  justices  by  whom  any 
information  shall  be  taken,  touching  any  offence  committed  within  the 
jurisdiction  of  the  Admiralty  of  England,  under  the  provisions  of  the 
7  Geo.  IV.  c.  38,  if  he  or  they  shall  see  cause  thereupon  to  commit 
such  person  to  take  his  trial  for  such  offence,  shall  commit  him  to  the 
same  prison  to  which  he  would  have  been  committed  to  take  his  trial 
at  the  next  court  of  oyer  and  terminer  and  general  gaol  delivery  if 
the  offence  had  been  committed  on  land  within  the  jurisdiction  of  the 
same  justice  or  justices,  and  shall  have  authority  to  bind  by  recog- 
nizance all  persons  who  shall  know  or  declare  anything  material 
touching  the  said  offence  to  appear  at  the  said  next  court  of  oyer  and 
terminer  and  general  gaol  delivery,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  accused,  and  shall  return  all  such 
informations  and  recognizances  to  the  proper  ofiScer  of  the  court  in 
which  the  trial  is  to  be,  at  or  before  the  opening  of  the  court,  and 
every  such  offender  shall  be  arraigned,  tried,  and  sentenced,  as  if  the 
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offence  had  been  committed  -within  the  county,  riding,  or  division,  for     6.  Offences 
which  such  court  shall  be  holden."  relathig  to. 

And  see  the  11  &  12  Vict.  c.  42,  s.  25,  in  which  section  a  power  to  '- 

bail  such  offenders  is  also  conferred. 

As  to  the  jurisdiction  of  justices  over  oifences  committed  on  the  high  Excke  aud 

seas  against  the  customs  and  excise  laws,  and  their  power  of  mitigating  customs. 
penalties,  see^os*,  tit.  "Excise  and  Cmtoms,"  Vol.  II. 


VI.  ©fences  relating  to  tf)e  ^timiraltfi. 

By  28  &  29  Vict.  c.  124,  s.  6,  "If  any  person,  in  order  to  sustain 
any  claim  to  any  pay,  wages,  allotment,  prize  money,  bounty  money, 
grant,  or  other  allowance  in  the  nature  thereof,  half  pay,  pension, 
or  allowance  from  the  compassionate  fund  of  the  navy,  or  other 
money  payable  by  the  Admiralty,  or  to  any  effects  or  money  in 
charge  pf  the  Admiralty,  —  or  in  order  to  procure  any  person  to 
be  admitted  a  pensioner  as  the  widow  of  an  officer  of  the  navy, — 
does  any  of  the  following  things,  namely, — ^^offers  or  utters  to  any 
personin  the  service  of  the  Crown  or  of  the  Admiralty  any  false 
affidavit,  knowing  the  same  to  be  false,  or  makes  or  subscribes,  or 
offers  or  utters  as  aforesaid  any  false  written  petition,  applica- 
tion, statement,  answei-,  certificate,  or  voucher,  or  other  false  writing, 
knowing  the  same  to  be  false, — every  such  person  shall  be  guilty 
of  a  misdemeanour,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  five  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  or  on  summary  conviction  before  a 
justice,  sheriff,  or  magistrate,  shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  six  months,  with  or  without  hard  labour." 

Sect.  7.  "  The  following  sections  of  the  Act  of  the  session  of  the 
twenty-fourth  and  twenty-fifth  years  of  Her  Majesty's  reign  (chapter 
ninety-eight),  '  to  consolidate  and  amend  the  statute  law  of  England 
and  Ireland  relating  to  indictable  offences  by  forgery,'  shall  be  incor- 
porated with  this  Act,  and  shall  be  read  as  if  they  were  here  re-enacted, 
namely,— sections  forty  to  forty-two  and  fifty  to  fifty-three  (all  in- 
clusive) ;  and  for  this  purpose  the  expression  '  this  Act '  used  in  the 
said  incorporated  sections  shall  be  construed  to  include  the  present 
Act,  and  expressions  therein  used  relating  to  forgery  or  forged  writings 
shall  be  construed  to  apply  to  any  act  being  a  misdemeanour  under 
the  last  foregoing  provision  of  this  Act,  and  to  writings  made,  sub- 
scribed, offered,  or  uttered  in  contravention  of  that  provision." 

Sect.  8.  "  If  any  person,  in  order  to  receive  any  pay,  wages,  allot- 
ment, prize  money,  bounty  money,  grant,  or  other  allowance  in  the 
nature  thereof,  half  pay,  pension,  or  allowance  from  the  compassionate 
fund  of  the  navy,  payable  or  supposed  to  be  payable  by  the  Admiralty, 
or  any  other  money  so  payable  or  supposed  to  be  payable,  or  any 
effects  or  money  in  charge  or  supposed  to  be  in  charge  of  the  Admiralty, 
falsely  and  deceitfully  personates  any  person  entitled  or  supposed  to 
be  entitled  to  receive  the  same,  every  such  person  shall  be  guilty  of  a 
misdemeanour,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  s.ervitude  for  any  term  not 
exceeding  five  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  or  on  summary  conviction  before  a  justice,  sheriff,  or 
magistrate,  shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
six  months,  with  or  without  hard  labour.'' 

Sect.  9.  "  Nothing  in  this  Act  shall  prevent  any  person  from 
being  proceeded  against  and  punished  under  any  other  Act  or  at 
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common  law,  in  respect  of  an  offence  (if  any)  punishable  as  well  under 
this  Act  as  xuider  any  other  Act  or  at  common  law." 

As  to  jurisdiction  of  justices  with  respect  to  seamen's  wages,  see 
tit.  "  Seamen,  Ships." 


VII.  dFotmg.  (a) 

■yvan-ant  of  Commence  and  conclude  as  usual. 

apprehension.  For  offences  committed  on  the  high  seas  the  warrant  may  be  the  same  as  in 

ordinary  cases,  but  describing  the  offence  to  have  been  committed  "  on  the 
high  seas,  out  of  the  body  of  any  county  of  the  realm,  and  within  the  jurisdic- 
tion of  the  Admiralty  of  England." 


Mxink* 

[23  &  24  Vict.  c.  84.] 

I.  Interpretation  Clause,  52. 

II.  Penalty   on  Persons  selling,  as  Pure  and  Unadulterated, 
any  Article  which  is  Adulterated  and  not  Pure,  53. 

III.  Analysts,  appointment  of — Mode  of  Analysis,  53. 

IV.  Evidence  lefore  Justices,  53. 
V.  Appeal,  54. 

VI.  Penalties,  Mode  of  Procedure,  55, 
VII.  Ireland,  55. 
VIII,  Forms,  56. 


Remedy  by 
indictment 
preset  VL-d. 


I.  Interpretation  ffilause. 

JL  HE  Act  recites  that  the  practice  of  adulterating  articles  of  food 
and  drink  for  sale  in  fraud  of  Her  Majesty's  subjects,  and  to  the  great 
hurt  of  their  health,  requires  to  be  repressed  by  more  effectual  laws 
than  those  which  were  then  in  force  for  that  purpose.  Rules  for  interpre- 
tation are  given  by  the  Act,  ss.  13,  14.  By  section  14,  the  words 
"articles  of  food  or  drink"  shall  (if  not  inconsistent  with  the  contents  or 
subject-matter)  include  not  only  all  alimentary  substances,  whether 
solids  or  liquids,  but  also  all  eatables  or  drinkables  whatsoever,  not 
being  medical  drugs  or  articles  usually  taken  or  sold  as  medicines,  but 
this  Act  shall  not  be  construed  so  as  to  effect  the  ordinary  reduction 
of  the  strength  of  foreign,  British,  or  colonial  spirits,  by  persons 
licensed  and  payiag  duties  under  the  excise. 

Sect.  13.  Nothing  in  this  Act  contained  shall  be  held  to  effect 
the  power  of  proceeding  by  indictment,  or  to  take  away  any  other 
remedy  against  any  other  offender  under  this  Act. 


(n)  See  form  of  Admiralty  Commission,  2  East's  P.  C,  795;  4  Oh,  C.  L.  160. 
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II.  imaltg  on  lecgons  seUing,  as  pure  mti  m&'awltetaU'is, 
ang  article  b)f)tcS  is  not  pute. 

Sect.  1.  Every  person  who  shall  sell  any  article  of  food  or  drink 
with  which,  to  the  knowledge  of  such  person,  any  ingredient  or 
material  injurious  to  the  health  of  persons  eating  or  drinkiag  such 
article  has  been  mixed,  and  every  person  who  shall  sell,  as  pure  and 
unadulterated,  any  article  of  food  or  drink  which  is  adulterated  or 
not  pure,  shall  for  every  such  ofiFence,  on  a  summary  conviction  of  the 
same  before  two  justices  of  the  peace  at  petty  sessions  in  England,  and 
in  Scotland  before  two  justices  of  the  peace  in  justice  of  the  peace 
court,  or  before  the  sheriff  substitute  of  the  county,  or  before  justices 
at  petty  sessions,  or  a  divisional  justice  in  Ireland,  forfeit  and  pay 
a  penalty  not  exceeding  51.,  together  with  such  costs  attending  such 
conviction  as  to  the  said  justices  shall  seem  reasonable,  and  if  any  person 
so  convicted  shall  afterwards  commit  the  like  offence,  it  shall  be  lawful 
for  such  justices  to  cause  such  offender's  home,  place  of  abode,  and 
offence,  to  be  published  at  the  expense  of  such  offender,  in  such 
newspaper,  or  in  such  other  manner  as  to  such  justices  shall  seem 
desirable. 
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Knowingly 
selling  article  of 
food  or  drink 
■with  ingredient 
injurious  to 
health. 


Selling,  as  pure 
and  unadul- 
terated, what  is 
adulterated  and 
not  pure. 


III.  analBSts,  ajjpointment  of— ifilotje  o(  ^nalastsi. 

Sect.  3.  In  the  City  of  London  and  the  liberties  thereof,  the  Com-  Appointment  of. 
missioners  of  Sewers  of  the  City  of  Loudon  and  the  liberties  thereof,  and 
in  all  other  parts  of  the  metropolis  the  vestries  and  district  boards 
acting  in  the  execution  of  the  Act  for  the  better  Local  Management  of 
the  Metropolis  in  England  and  Ireland,  the  court  of  quai-ter  sessions  of 
every  county,  and  the  town  council  of  every  borough  having  a  separate 
court  of  quarter  sessions,  and  in  Scotland  the  Commissioners  of 
Supply  at  their  ordinary  meetings  for  counties,  and  town  councils 
within  their  several  jurisdiction,  may  from  time  to  time,  for  their 
respective  city,  districts,  counties,  or  boroughs,  appoint  or  i-emove  one 
or  more  persons  possessing  competent  medical,  chemical,  and  micro- 
scopical knowledge  as  analysts  of  all  articles  of  food  and  drink  pur- 
chased within  the  said  city,  metropolitan  districts,  counties  or  boroughs, 
and  may  pay  to  such  analysts  such  salary  or  allowances  as  they  may 
think  fit ;  but  such  appointments  and  removals  shall  at  all  times  be 
subject  in  Great  Britain  to  the  approval  of  one  of  Her  Majesty's 
principal  secretaries  of  state,  and  in  Ireland  to  that  of  the  Lord 
Lieutenant. 


IV.  mitimte  tefm  Uusttccs. 

Sect.  2.  On  the  hearing  by  the  justices  of  any  complaint  tinder  Evidence  before 
this  Act,  in  any  district,  county,  or  borough,  wherein  any  analyst  shall  J™t'«««- 
have  been  appointed,  the  purchaser  shall  prove  to  the  satisfaction  of 
such  justices  that  the  seller  of  the  article  of  food  or  drink  alleged  to  be 
adulterated,  or  his  servants,  had  such  notice  of  the  intention  of  the 
purchaser  to  have  such  article  analysed,  and  also  such  opportunity  of 
accompanying  the  purchaser  to  any  analyst  appointed  by  this  Act,  as 
the  justices  shall  think  reasonable,  in  order  to  secure  such  article  from 
being  tampered  with  by  the  purchaser. 

Sect.  4.  Any  purchaser  of  any  article  of  food  or  drink,  m  any 
district,  county,  city,  or  borough,  where  there  is  any  analyst  ap- 
pointed under  this  Act,  shall  be  entitled,  on  payment  to  the  analyst 
of  a  sum  not  less  than  2s.  6d.  nor  more  than  10s.  6d,  to  have  any  such 
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article  analysed  by  any  analyst  -who  may  be  appointed  for  such  district, 
county,  city,  or  borough,  and  to  receive  from  such  analyst  a  certificate 
of  the  result  of  his  analysis,  specifying  whether,  in  his  opinion,  such 
article  is  adulterated,  and  also  whether  it  is  so  adulterated  as  to  be 
injurious  to  the  health  of  persons  eating  or  drinking  the  same,  and 
such  certificate,  duly  signed  by  such  analyst,  shall,  in  the  absence  of 
any  evidence  to  the  contrary,  be  sufficient  evidence  before  the  justices, 
or  in  any  court  of  justice,  of  the  matters  therein  certified,  and  the 
sum  30  directed  to  be  paid  for  such  certificate  shall  be  deemed  part  of 
the  costs. 

Sect.  5.  The  justices  before  whom  any  complaint  may  be  made 
mider  this  Act  may,  in  their  discretion,  cause  any  article  of  food  or 
drink  to  be  examined  and  analysed  by  such  skilled  person  as  they 
may  appoint  for  that  purpose,  who  may  be  required  to  give  evidence 
of  the  same  at  the  hearing  of  the  case  ;  and  the  expense  thereof, 
and  of  such  examination  and  analysis,  if  not  paid  by  the  complainant 
or  party  complained  against,  shall  be  deemed  part  of  the  expenses  of 
executing  this  Act,  but,  nevertheless,  such  expenses  may  be  ordered 
by  such  justices  to  be  paid  by  the  party  so  complaining  or  complained 
against  as  they  think  proper. 


V.  appeal. 

Sect.  6.  Any  person  who  has  been  convicted  of  any  offence 
punishable  by  this  Act  by  any  justices,  may  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace,  which  shall  be  held  for  the 
city,  county,  town,  or  place,  wherein  such  judgment  or  conviction  shall 
have  been  made,  or  in  the  case  of  the  conviction  having  been  before  a 
sheriff-substitute  in  Scotland,  then  the  appeal  shall  be  to  the  sheriff 
of  the  county,  provided  that  such  person  enter  into  recognizance 
within  two  days  next  after  such  conviction,  with  two  sufficient  sureties, 
conditioned  to  try  such  appeal,  and  to  be  forthcoming  to  abide  the 
judgment  and  determination  of  the  court  at  such  general  or  quarter 
sessions,  or  sheriff,  and  to  pay  such  costs  as  shall  be  by  such  court 
awarded  ;  and  the  justices  before  whom  such  conviction  shall  be  had 
are  hereby  empowered  and  required  to  take  such  recognizance  ;  and 
the  court  of  such  general  or  quarter  sessions,  or  sheriffs,  are  hereby 
authorised  and  required  to  hear  and  finally  determine  the  matter  of 
every  such  appeal,  and  may  award  such  costs  to  the  party  appealing  or 
appealed  against  as  they  shall  think  proper. 

Sect.  7.  If  any  such  conviction,  or  judgment,  or  order  of  for- 
feiture, shall  happen  to  be  made  within  six  days  before  any  general  or 
quarter  session  of  the  peace  shall  be  held  for  the  city,  county,  town, 
or  place,  wherein  such  conviction  shall  have  been  made,  the  person 
who  shaU  think  himself  aggrieved  by  any  such  conviction  may,  on 
entering  into  a  recognizance  in  manner  and  for  the  purposes  before 
directed,  be  at  liberty  to  appeal  either  to  the  then  next  or  next  following 
general  or  quarter  sessions  of  the  peace  which  shall  be  held  for  any 
such  city,  town,  or  place,  wherein  any  such  conviction  shall  have  been 
made,  on  giving  six  days'  notice  to  the  complainant  of  his  intention  to 
appeal. 

Sect.  8.  Any  person  who  shall  have  been  convicted  by  any  justices 
or  sheriff-substitute  of  any  offence  punishable  by  this  Act,  in  respect 
of  the  selling  of  any  article  of  food  or  drink  which  shall  have  been 
manufactured  according  to  any  process  patented  before  the  passing 
of  this  Act,  either  by  the  patentee  or  owner  of  the  patent,  or  by  any 
person  carrying  on  his  business,  or  otherwise  claiming  under  him, 
during  the  contuiuance  of  such  patent,  may,  instead  of  appealing  to  the 
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general  or   quarter  sessions  of  the  peace,  or  sheriff  of  the  county,     7.  Ireland. 

apply  in  -writing  within  five  days  after  such  conviction  to  the  justices  

or  sheriff-substitute,  to  state  and  sign  a  case  for  the  opinion  of  one 
of  the  superior  courts  of  law  thereon,  in  like  manner  as,  under  the 
statute  20  &  21  Vict.  c.  43,  he  might  have  applied  to  the  justices  to 
state  and  sign  a,  case,  and  thereupon  all  such  proceedings  shall  take 
place  upon  and  in  relation  to  such  application,  and  all  such  provisions 
shall  be  applicable  thereto,  as  would  have  taken  place  upon  and  in 
relation  thereto,  and  been  applicable  thereto,  under  the  provisions  of 
the  said  last-mentioned  Act,  and  in  Scotland,  for  the  purposes  of  such 
appeal,  the  justices  or  sheriff  may  state  and  sign  a  case  for  the  opinion 
of  the  court  of  sessions,  in-like  manner  as  the  justices  in  England  and 
Ireland  may,  for  the  opinion  of  the  superior  courts  of  law  under  the 
said  Act,  and  the  court  of  sessions  shall  have  in  relation  thereto  the 
like  power  as  the  superior  courts  have  under  the  said  Act,  and  all 
the  other  provisions  of  the  said  Act  shall  be  applicable  to  such 
appeal. 

VI.  ^inalttes— iffilolre  at  ^rocrtuw. 

Sect.  9.  In  England  the  provisions  in  the  Nuisances  Removal 
Act  for  England,  1855,  as  to  procedure,  and  the  provisions  of  the 
Act  11  &  12  Vict.  c.  43,  intituled  "An  Act  to  facilitate  the  per- 
formance of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions 
within  England  and  Wales  with  respect  to  summary  convictions  and 
orders,"  and  in  Scotland  the  ordinary  rules  regulating  the  procedure 
of  justices  of  the  peace,  so  far  as  the  same  are  respectively  applicable, 
shall  extend  and  apply  to  cases  arising  under  this  Act  in  England 
or  Scotland ;  and  all  moneys  arising  from  penalties  under  this  Act 
in  any  county,  city,  district,  or  borough,  where  there  are  analysts 
appointed  under  this  Act,  shall,  when  paid  or  recovered,  be  paid  in 
England  and  Ireland  to  the  vestry,  district  board,  commissioners, 
county  treasurer,  or  town  council,  for  such  county,  city,  district,  or 
borough  respectively,  to  be  applied  for  the  general  purposes  of  such 
vestry,  district  board,  commissioners,  county,  city,  or  borough 
respectively,  and  to  the  collector  of  rogue  money  for  each  county  in 
Scotland. 

Sect.  12.  The  expense  of  executing  this  Act  shall  be  borne,  in 
the  City  of  London  and  the  liberties  thereof,  out  of  the  consolidated 
rates  raised  by  the  Commissioners  of  Sewers  of  the  City  of  London 
and  the  liberties  thereof ;  in  the  rest  of  the  metropolis,  out  of  any  rates 
or  funds  applicable  to  the  purposes  of  the  Act  for  the  better  Local 
Management  of  the  Metropolis,  and  in  counties  out  of  the  county  rate, 
and  in  boroughs  out  of  the  borough  fund,  or  out  of  the  rogue  money 
in  counties  in  Scotland. 


VII.  iwianit. 


Sect.  10.  All  proceedings  under  this  Act  in  Ireland  as  to  com- 
pelling the  appearance  of  any  such  person,  or  of  any  witness,  and 
as  to  the  hearing  and  determination  of  such  complaints,  and  as  to 
the  making  and  executing  of  such  orders,  and  as  to  the  applications 
of  fines,  amerciaments,  and  forfeited  recognizances,  imposed  or  levied 
under  this  Act  at  petty  sessions,  shall  be  subject  in  all  respects 
to  the  provisions  of  "The  Petty  Sessions  (Ireland)  Act,  1851,"  as 
the  same  is  amended  by  "The  Petty  Sessions  Clerk  (Ireland)  Act, 
1858," (when  the  case  shall  be  heard  in  any  petty  sessions  district,) 
and  to  the  provisions  of  the  Acts  relating  to  the  divisional  police 
offices,    (when    the    case  shall  be  heard  in  the    police   district  of 
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Dublin  Metropolis,)  so  far  as  the  said  pro-visions  shall  be  consistent 
■with  any  special  provisions  of  this  Act ;  and  when  any  fine  or  penalty 
is  imposed  at  any  of  the  divisional  police  ofBces  of  Dublin  Metropolis, 
or  by  the  justices  in  any  corporate  town,  under  the  provisions  of  this 
Act,  such  fines  and  penalties  shall  be  paid  over  to  the  same  purposes, 
and  appropriated  and  applied  in  the  same  manner  as  is  now  by  law 
authorised  in  respect  of  fines  and  penalties  imposed  at  such  divisional 
police  ofBces,  or  by  the  justices  in  any  such  corporate  town  respectively. 
Sect.  11.  In  Ii-eland  any  person  who  has  been  convicted  of  any 
ofience  punishable  by  this  Act  may  appeal- to  the  next  court  of  quarter 
sessions  to  be  held  in  the  same  division  of  the  county  where  the  order 
shall  be  made  by  any  justice  or  justices  in  any  petty  sessions  district, 
or  to  the  recorder  at  his  next  sessions  where  the  order  shall  be  made 
by  the  divisional  justices  in  the  police  district  of  Dublin  Metropolis,  or 
to  the  recorder  of  any  corporate  or  borough  town  where  the  order  shall 
be  made  by  any  justice  or  justices  in  such  corporate  or  borough  town 
(unless  where  any  such  sessions  shall  commence  within  seven  days 
from  the  date  of  any  such  order,  in  which  case,  if  the  appellant  see 
fit,  the  appeal  may  be  made  to  the  next  succeeding  sessions  to  be  held 
for  such  division  or  town) ;  and  it  shall  be  lawful  for  such  court  of 
quarter  sessions  or  recorder,  as  the  case  may  be,  to  decide  such  appeal, 
if  made  in  such  form  and  manner,  and  with  such  notices,  as  are  re- 
quired by  the  Petty  Sessions  Act  respectively,  hereinbefore  mentioned, 
as  to  appeal  against  orders  made  by  the  justices  at  petty  sessions  ;  and 
aU  the  provisions  of  the  said  Petty  Sessions  Act  respectively,  as  to 
making  appeals,  and  as  to  executing  the  orders  made  on  appeal,  or 
the  original  orders  where  the  appeals  shall  not  be  duly  prosecuted, 
shall  also  apply  to  any  appeal  or  like  order  to  be  made  under  the  pro- 
visions of  this  Act. 


VIII.  jForms. 

For  general  powers  under  11  &  12  Vict.  c.  43,  see  titles  "  Cohviotion  "  and 
"  ComniiussT,"  post. 

The  statement  of  the  ofiences  should  be  as  follows : — 

For  that  he,  the  said  A.  B.,  did,  on  tJie  day  of  ,  at  the 

pamsh  of  ,  in  tlie  county  aforesaid,  unlawfully  sell  to  one  C.  D.  a  certain 

nun  ou  lii  ic-  "^ticle  of  food  [or  "  drinh  "],  that  is  to  say  [describe  the  article],  with  which  a 
St  Injurious  to  <:ertaim,  ingredient  [or  "material"']  [name  the  ingredient]  injuiious  to  the 
health.  health  of  persons  eating  [or  "  drinking,"  as  the  case  may  be]  the  same  had  been 

mixed,  he,  the  said  A.  B.,  (hen  and  tJiere,  weU  Tcnoimng  the  said  injurious  ingre- 
dient to  have  heen  mixed  as  aforesaid  in  the  said  article  of  food  [or  "  dnnh"]  so 
sold  by  him,  contrary,  ^c. 


For  knowingly 
selling  an  article 
of  food  or  drink 
with  an  iugre- 


Selling  article, 
as  pure  and 
unadulterated, 
when  not  pure. 


For  that  he,  the  said  A.  B.,  did,  on  the  day  of  ,  at 

in  the  parish  of  ,  in  the  county  aforesaid,  unlawfully  sell  to  one  O.  d! 

as  pure  and  unadulterated,  a  certain  article  of  food  [or  "  drink,"  as  the  case  may 
be],  that  is  to  say,  ,  which  said  article  then  and  there  was  in  truth  and 

fact  advZierated,  and  not  pure,  contrary  to  the  form  of  the  statute,  ^c. 


S.I.] 


iLfftag. 


5t 


J.  HE  sale  of  advowsons  in  cases  where  they  are  vested  in,  or  in  trustees 
for,  inhabitants,  ratepayers,  freeholders,  or  other  persons,  forming  a 
numerous  class  and  deriving  no  pecuniary  advantage  therefrom,  in  order 
that  the  proceeds  of  such  sales  may  be  applied  to  the  erection,  &c.  of 
parsonage  houses,  and  to  the  augmentation  of  livings,  is  authorised  by 
the  19  &  20  Vict.  c.  50  ;  and  by  s.  5,  a  certificate  under  the  hands  of 
two  justices  (not  being  themselves  owners),  having  jurisdiction  in  the 
parish,  township,  district,  or  place  within  which  the  church  or  benefice 
in  question  is  situate,  certifying  that  the  consent  of  the  owners  to  a 
sale  of  the  advowson  has  been  duly  obtained,  and  (in  those  cases  where 
it  is  necessary  that  "  elected  trustees "  be  appointed)  containing  the 
names,  residences,  and  description  of  the  "  elected  trustees,"  shall  be 
sufficient  evidence  of  such  consent  and  of  such  appointment,  and  any 
two  justices,  having  jurisdiction  as  aforesaid,  are  hereby  authorised 
and  required,  on  application  to  them  made,  and  on  being  satisfied  of 
the  truth  of  the  facts,  to  certify  accordingly. 

By  sect.  15,  the  owners  of  an  advowson  may  consent  to  the  borrowing 
of  money  from  the  Governors  of  Queen  Anne's  Bounty,  or  from  any 
other  society  or  persons,  for  the  purposes  authorised  by  17  Geo.  III. 
c.  53  ;  21  Geo.  III.  c.  66  ;  7  Geo.  IV.  c.  66  ;  and  1  &  2  Vict.  c.  23. 

And  by  sect.  16,  the  certificate  of  two  such  justices  as  aforesaid, 
which  they  are  hereby  authorised  and  required  to  grant  on  being  satis- 
fied of  the  truth  of  the  fact  that  such  consent  has  been  duly,  given, 
shall  be  conclusive  evidence  of  the  fact,  and  such  certificate  shall,  for 
all  purposes  whatever,  be  deemed  the  consent  of  the  patron  within 
the  meaning  of  those  Acts. 


As  to  Eiots,  see  post,  "  Eiots,"  Vol.  V. 
I.   W^ud  is  cm  Affray,  57. 
II.  How  far  it  may  be  suppressed  by  a  Private  Person,  58. 

III.  How  far  by  a  Constable,  59. 

IV.  How  far  by  a  Justice  of  the  Peace,  60. 
V.  Punishment  of  an  Affray,  60. 

VI.  Forms,  61. 


1.  What  is 
an  Affray. 


Certificate  by  two. 
justices  of 
consent  of 
owners  being 
obtained,  and  of 
names  of  elected 
trustees  [if  any) 
to  be  suflBcient 
evidence. 


I.  fflsasat  10  an  affcag. 

An  afiray  is  apublic  offence  to  the  terror  of  the  Queen's  subjects  ; 
so  called  because  (according  to  Lord  Coke)  it  affrighteth  and  maketh 
men  afraid.  (3  Imt.  158.)  But,  on  the  one  hand,  it  differs  from  a  riot, 
and,  on  the  other  hand,  from  an  assault,  for  a  riot  cannot  take  place 
unless  three  persons  at  least  take  part  in  it,  but  an  affray  may  be  com- 
mitted by  less  than  three,  and  whilst  an  assault  may  be  committed  m 
a  private  place  out  of  the  hearing  and  seeing  of  any  except  the  parties 
concerned,  an  affray  must  be  committed  in  a  place  at  least  so  public  as 
to  terrify  one  or  more  of  the  King's  subjects.  (1  Hawk.  c.  28,  s.  2.)  A 
prize  fight  in  the  presence  of  a  number  of  persons,  if  fought  at  a 
distance  from  any  highway,  or  in  a  private  place,  is  not  an  affray, 
though  it  may  be  an  assault ;  {Beg.  v.  Rimt,  1  Cox  C.  C.  177  ;)  but  it 
may  become  a  riot  if  resistance  is  offered  to  the  constables  who  in- 
terfere to  prevent  it.  {Id. ;  R.  v.  Billmghwm,  2  C.  d:  P.  234.)  Although  no 
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1.   What  is 
an  Affray. 


Statute  of 
Nortliampton, 


affvag. 


CS.1. 


20  Eich.  II.  c.  1, 
repealed. 


Execution  of 
Statute. 


base  words  of  abuse  can  carry  -with  them  so  much  terror  as  to  amount 
in  law  to  an  affray,  (1  Sawk.  c.  28,  s.  2,)  yet  it  seems  certain  that  in 
some  cases  there  may  be  an  afiray  where  there  is  no  actual  violence ; 
as  where  a  man  arms  himself  with  dangerous  and  unusual  weapons  in 
such  a  manner  as  will  naturally  cause  a  terror  to  the  people. 

So  where  there  has  been  an  assaiiJt,  a  threat  to  renew  the  assault 
may  make  an  affray.     (Price  v.  Seeley,  10  CI.  (h  Fin.  9,8,  39.) 

In  affirmance  of  the  common  law  upon  this  subject,  the  Statute  of 
Northampton  (2  Edw.  III.  c.  3)  was  passed  for  the  purpose  of  punishing 
people  who  go  armed  to  terrify  the  King's  subjects,  and  it  is  thereby 
enacted,  "  that  no  man,  great  or  small,  of  what  condition  soever  he  be, 
except  the  King's  servants  in  his  presence,  and  his  ministers  in  exe- 
cuting of  the  King's  precepts  or  of  their  office,  and  such  as  be  in  their 
company  assisting  them,  and  also  upon  a  cry  made  for  arms  to  keep 
the  peace,  and  the  same  in  such  places  where  such  acts  happen,  be  so 
hardy  to  come  before  the  King's  justices  or  other  of  the  King's 
ministers  doing  their  office  with  force  and  arms  ;  (2)  nor  bring  no  force 
in  affray  of  the  peace ;  (3)  nor  to  go  nor  ride  armed  by  night  nor  day 
in  fairs,  markets,  nor  in  the  presence  of  the  King's  justices  or  other 
ministers,  nor  in  no  part  elsewhere,  upon  pain  to  forfeit  their  armour  to 
the  King  and  their  bodies  to  prison  at  the  King's  pleasure  ;  (4)  and 
that  the  King's  justices  in  their  presence,  sheriffs  and  other  ministers 
in  their  bailiwicks,  lords  of  franchises  and  their  bailiffs  in  the  same, 
and  mayors  and  bailiffs  of  cities  and  boroughs  within  the  same  cities 
and  boroughs,  and  borough  holders,  constables,  and  wardens  of  the 
peace  within  their  wards,  shall  have  power  to  execute  this  Act ;  (5) 
and  that  the  judges  assigned,  at  their  coming  down  into  the  country, 
shall  have  power  to  inquire  how  such  officers  and  lords  have  exercised 
their  offices  in  this  case,  and  to  punish  them  whom  they  find  that 
have  not  done  that.  (The  20  Eich.  II.  c.  1,  as  to  the  going  and  riding 
armed,  is  repealed  by  26  &  27  Vict.  c.  125,  as  it  was  previously  by  19 
&  20  Vict.  e.  64.)  The  statute,  it  is  to  .be  observed,  expressly  permits 
the  assembling  with  arms  in  order  to  suppress  dangerous  rioters,  rebels, 
or  enemies,  and  disturbers  of  the  peace  generally ;  (1  Mawh.  c.  28, 
s.  10  ;)  and  within  the  exception  would  come  the  posse  comitatus  if 
i-aised  by  the  sheriff  upon  a  lawful  occasion. 

The  mere  wearing  of  arms  is  not  a  violation  of  the  statute,  if  not 
accompanied  with  acts  tending  to  terrify  the  people  or  raise  suspicion 
that  an  act  of  violence  is  intended,  as,  for  instance,  if  persons  are  thus 
assembled  by  a  man  only  to  protect  his  house  from  threatened  violence 
or  his  person  from  assault.  (1  Hawk.  c.  28,  ss.  8,  9  ;  8ir  Jno.  Knight's 
case,  3  Mod.  117.) 

It  is  said  that  it  has  been  holden  that  any  justice  of  the  peace,  or 
other  person  who  is  empowered  to  execute  this  statute,  may  proceed 
thereon  ex-officio,  and  if  he  find  any  person  in  arms  contrary  to  the  form 
of  the  statute,  he  may  seize  the  arms  and  commit  the  offender  to  prison, 
and  that  he  ought  also  to  make  a  record  of  the  whole  proceeding  and 
certify  the  same  to  the  Exchequer.  (1  Hawk.  c.  28,  s.  5.)  And  where 
a  writ  under  the  statute  had  been  directed  to  a  sheriff  to  remove  a  force 
in  affray  of  the  peace,  it  was  held,  that  the  undersheriff  was  justified 
in  executing  it,  and  arresting  and  imprisoning  one  making  the  force, 
and  upon  inquiry  at  another  time  after  the  force  was  removed.  (Levett 
V.  Farrar,  Cro.  Miz.  294,) 


Affray  stopped 
by  private  person. 


II.  iioto  fat  it  mag  tc  mnu&set)  ig  a  Iribale  lerson. 

Any  bystander  may  and  ought  to  interfere  to  part  those  who  make 
an  affray,  and  to  stay  those  who  are  going  to  join  in  it,  and  may  arrest 
the  afii-ayers  and  detain  them  till  the  heat  be  over,  and  then  deliver 
them  to  a  constable  present  during  part  of  the  affray,  who  may  cany 


S.  III.] 

them  before  a  justice  of  the  peace  ;  {Timothy  v.  Simpson,  1  Or.  M.  S  B. 
757 ;  Reg.  v.  Pimiey,  5  0.  S  P.  261,  Tvndal,  C.  J. ;)  and  so  long  as  there 
is  a  -well  founded  ap;prehension  of  its  renewal  it  may  be  deemed  to  be 
continuing.  (.Id.;  Price  v.  Meeley,  10  01.  &  Fin.  28.)  So  also  a  bystander 
may  then  and  there  call  upon  a  constable  who  has  seen  any  affray  com- 
mitted, to  take  the  affrayer  into  custody  and  convey  Mm  before  a  magis- 
trate. (Derecourt  r.  Corbishley,  24  L.  J.  Q.  B.  313).  And  if  he  receives 
any  harm  from  the  affrayers  he  shall  have  his  remedy  by  law  against 
them ;  and  if  the  affrayers  receive  hurt  by  endeavouring  only  to  part 
them,  the  bystander  may  justify  the  same,  and  the  affrayers  have  no 
remedy  in  law.  (3  Inst.  158.)  And  if  either  of  the  parties  be  slain  or 
wounded,  or  so  stricken  that  he  falleth  down  for  dead,  in  that  case  the 
standers  by  ought  to  apprehend  the  party  so  slaying,  wounding,  or 
striking,  or  to  endeavour  the  same  by  hue  and  cry,  and  also  for  his 
escape  they  shall  be  fined  and  imprisoned.  (3  Inst.  158.)  It  is  an 
indictable  misdemeanour  in  a  bystander,  having  the  power  to  do  so,  not 
to  assist  a  constable  when  only  called  upon  by  him  to  stop  a  breach 
of  the  peace.  (B.  v.  Brown,  Oar.  <b  Mar.  314 ;  see  Ti/ndal,  C.  J., 
R.  V.  Pvnney,  5  0.  <h  P.  261.)  It  is  a  matter  of  doulDt  whether  a  private 
person  who  has  seen  an  affray  committed  may  give  in  charge  to  a 
constable  who  has  not,  after  the  affray  has  entirely  ceased.  (2  Hah, 
P,  0.  90  ;  I  East,  P.  0.  306  ;  Timothy  v.  Simpson,  ubi  svp.). 
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3.  How  far 

by  a 
Oonstable. 


III.  I^oio  fat;  it  mau  ie  supptessetj  ij)  a  Clonstaile. 

It  seems  agreed  that  a  constable  is  not  only  empowered,  as  all  private  Constable's  jjower 
persons  are,  to  part  an  affray  which  happens  in  his  presence,  but  is  also  ^jg  pj^^ca" 
bound  at  his  peril  to  use  his  best  endeavours  to  this  purpose  ;  and  not 
only  to  do  his  utmost  himself,  but  also  to  demand  the  assistance  of 
others,  which  if  they  refuse  to  give  him,  they  are  punishable  by  fine 
and  imprisonment.  (1  Hawk.  c.  28,  s.  13 ;  and  see  R.  v.  Brown, 
Oar.  S  M.  314.)    See  tit.  "  Arrest"  (without  warrant). 

And  it  is  said  that  if  a  constable  see  persons  either  actually  engaged  ' 

in  an  affray,  as  by  striking  or  offering  to  strike,  or  drawing  their  wea- 
pons, or  the  like,  or  upon  the  very  point  of  entering  upon  an  affray,  as 
where  one  shall  threaten  to  kill,  wound,  or  beat  another,  he  may  either 
carry  the  offender  before  a  justice  to  find  sureties  for  the  peace,  or  he 
may  imprison  him  of  his  own  authority  for  a  reasonable  time  till  the 
heat  shall  be  over,  and  also  afterwards  detain  him  till  he  find  such 
surety  by  obligation  :  but  it  seems  that  he  has  no  power  to  imprison 
such  an  offender  in  any  other  manner  or  for  any  other  purpose  ;  for  he 
cannot  justify  the  committing  an  affrayer  to  gaol  till  he  shall  be 
punished  for  his  offence  :  and  it  is  said  that  he  ought  not  to  lay  hands  on 
those  who  barely  contend  with  hot  words  without  any  threats  of  per- 
sonal hurt ;  and  that  all  which  he  can  do  in  such  case  is  to  command 
them  under  pain  of  imprisonment  to  avoid  fighting.  (1  Hawk.  c.  28, 
s.  14 ;  and  see  Howell  v.  Jackson,  QO.  &  P.  723.) 

But  he  is  so  far  entrusted  with  a  power  over  all  actual  affrays,  that 
though  he  himself  is  a  sufferer  by  them,  and,  therefore,  liable  to  be 
objected  against  as  likely  to  be  partial  in  his  own  cause,  yet  he  may 
suppress  them ;  and,  therefore,  if  an  assault  be  made  upon  him,  he 
may  not  only  defend  himself,  but  also  imprison  the  offender  in  the  same 
manner  as  if  he  were  no  way  a  party.     (1  Hawk.  c.  28,  s.  15.) 

A  person  merely  standing  in  the  way  with  intent  to  hinder  a  con- 
stable from  preventing  a  breach  of  the  peace,  will  not  justify  the  con- 
stable in  giving  him  a  blow,  though  he  may  take  him  into  custody. 
{Levy  V.  Edwards,  1  Oar.  S  P.  40.) 

If  an  affray  be  in  a  house,  the  constable  may  break  open  the  doorsto 
preserve  the  peace  ;  and  if  affrayers  fly  to  a  house  and  he  follow  with 
fresh  suit,  he  may  break  open  the  doors  to  take  them.    (1  Hawk.  c.  63, 
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3.  How  far 

by  a 
Constable. 


Constable's  power 
alter  affray 
ceased. 


affiaj). 


[«.  III. 


s.  16.)  It  should  seem,  however,  a  demand  of  admittance  ought  to  be 
first  made. 

But  it  is  said  that  a  constable  hath  no  power  to  arrest  a  man  for  an 
affray  done  out  of  his  own  view  without  a  warrant  from  a  justice, 
unless  a  felony  were  done  or  likely  to  be  done ;  for  it  is  the  proper 
business  of  a  constable  to  preserve  the  peace,  and  not  to  ptmish  the 
breach  of  it.  (1  Hawk.  c.  28,  s.  17  ;  Cooky.  Nethercoie,(i  0.  &  P.  741 ;  1 
East,  P.  C.  306;  ^osi,  title,  "Arrest.")  He  may,  however,  it  seems,  carry 
those  before  a  justice  who  were  arrested  by  other  persons  present  at  an 
afiray,  and  who  have  been  thus  delivered  into  his  hand.  {Id. ;  and  see 
Reg.  V.  Tooley,  2  Lord  Raym.  1296  ;  Clifford  v.  Bramdon,  2  Gam/p.  367  ; 
Timothy  v.  Simpson,  ubi  svp.;  semb.  aliter  Oriffin  v.  Coleman,  A:B.  &  N. 
265.) 

Also  a  constable  who  has  seen  an  affray  committed  hath  no  power  to 
arrest  an  affrayer  without  warrant  after  the  affray  is  ended  ;  {Cook  v. 
Netlm-cote,  6  G.  S  P.  741 ;  £eg.  v.  Walker,  Dears.  C.  G.  358  ;  23  L.  J. 
M.  G.  123  ;)  unless  he  do  so  in  fresh  pursuit  or  to  prevent  a  renewal 
of  it.  {Beg.  v.  Ught,  D.  &  B.  G.  G.  332 ;  27  L.  J.  M.  C.  I  8.  C.)  As 
to  the  duty  of  a  constable  in  taking  a  party  into  custody  for  dis- 
turbance in  a  church,  see  Williams  v.  Qlennister,  2  B.  <£•  Cress.  699  ;  4 
Dowl.  ct  R.  217,  /S.  C.  ;  post,  tit.  "Ghurch." 


Justice's  power 
over. 


IV.  ?^oto  (ar  it  mag  fie  suppresgrt  Jg  a  justice  tii  tj^e  "^mtt. 

There  is  no  doubt  but  that  a  justice  of  the  peace  may  and  must  do 
aU  such  things  to  the  aforesaid  purpose,  which  a  private  man  or  con- 
stable is  either  enabled  or  required  by  the  law  to  do  ;  and  in  case  of  an 
affray  within  his  view,  may  instantly  order  the  offender  to  be  taken  into 
custody  without  making  out  a  warrant ;  {per  cim:  Still  v.  Walls,  7  East, 
536 ;)  but  it  is  said  that  he  cannot,  without  a  warrant,  authorise  the 
arrest  of  any  person  for  an  affray  out  of  his  own  view;  yet  it  seems 
clear,  that  in  such  case  he  may  make  his  warrant  to  bring  the  offender 
before  him,  in  order  to  compel  him  to  find  sureties  for  the  peace.  (1 
Hawk.  c.  28,  s.  18.)  And  upon  information  that  an  affray  is  about  to 
be  committed  the  justice  may,  upon  the  parties  charged  being  broiight 
before  him,  compel  them  to  enter  into  securities  to  keep  the  peace  till 
the  next  assizes  or  sessions,  or  in  default  commit  them  to  prison.  {R.  v. 
Billingham,  2  Garr.  S  P.  234 ;  per  Burrough,  J.,  2  Hawk.  c.  28,  s.  2). 

And  a  justice  has  a  greater  power  over  one  who  has  dangerously 
wounded  another  in  an  alfray  than  either  a  private  person  or  a  con- 
stable ;  for  there  does  not  seem  to  be  any  good  authority  that  these 
have  any  power  at  all  to  take  sureties  of  such  an  offender ;  but  it 
seems  certain  that  a  justice  has  a  discretionary  power  either  to  commit 
him  or  to  bail  him  till  the  year  and  day  be  past.  But  it  is  said  that 
he  ought  to  be  very  cautious  how  he  takes  bail  if  the  wound  be  dan- 
gerous ;  for  that  if  the  party  die,  and  the  offender  appear  not,  he  is  in 
danger  of  being  severely  fined,  if  he  shall  appear  upon  the  whole  cir- 
cumstances of  the  case  to  have  been  too  favourable.  (1  Hawk.  c.  28, 
s.  19  ;  see  further,  post,  "  Arrest.") 


runisbmeiit  of. 


Inqnii'able  iu 
tLe  leet. 


V.  ^uttisf)ment  of  an  gLfftag. 

All  affrays  in  general  are  punishable  by  fine  or  imprisonment,  or 
both  ;  (1  Hawk.  c.  28,  s.  20  ;)  and  a  very  high  fine  will  be  imposed  for 
an  affray  in  a  court  of  justice  ;  (3  List.  141  ;  12  Co.  71;)  and  as  to  an 
affray  in  a  church,  see  tit.  "  Ghurch." 

Affrays  are  inquirable  in  the  leet  as  common  nuisances.     (3  Inst.  58. 


Sl0iicultural  ©rangs. 
VI.  jFovms. 


Westmoreland. 


s.  VI.]  Sl0i'icultural  ©rangs.  6i 

Agricultv/ral 
Gangs. 

To  tite  Constable  of  and  all  other  Constables  and   (u  warrant  to 

others  whom  these  may  concern.  apprehend. 

Whereas  A.  I.  of  ,  yeoman,  hath  this  day  made  oath  before  me,  J.  P.,    afrayera. 

Esquire,  one  of  Her  Majesty^s  justices  of  the  peace  for  the  said  county,  that,  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  A.  0.,  of  , 

yeoman,  and  B.  0.,  of  ,  yeoman,  at  ,  in  the  said  county  [unlaw- 

fully, in  a  tumultuous  manner,  m/xde  an  affray,  to  the  terror  and  distu/riance  of 
Her  Majesty's  subjects  then  and  there  being,  wherein  the  person  of  the  said  A.  I. 
was  beaten  cmd  abused  by  them  the  said  A.  0.  and  B.  0.  without  any  lawful 
or  sufficient  provocation  given  to  them  or  either  of  them  by  him  the  saiJd  A.  I.'\ 
These  a/re,  therefore,  to  command  you  forthwith  to  apprehend  the  said  A.  0. 
and  B.  0.,  and  bring  them  before  me  or  some  other  of  Her  Majesty's  justices 
of  the  peace  for  the  said  comity,  to  a/nswer  the  premises  and  to  find  sureties 
as  well  fon-  their  personal  appearance  at  the  next  general  quarter  sessions 
of  the  peace,  to  be  holden  for  the  said  county,  then  and  there  to  answer  to  an 
indictment  to  be  preferred  against  them  by  tlie  said  A.  J.  for  the  said  offence,  as 
also  for  their  keeping  the  peace  in  the  meantime  towards  her  said  Majesty  and  all 
her  liege  people,  and  especially  towards  him  the  said  A .  I.  Hereof  fail  not,  as  you 
will  answer  the  contrary  at  your  peril.  Qiven  under  my  hand  and  seal  at 
in  the  said  county,  the  day  of  A.  D. 


[Commenoement  as  ante,  No.  1.]  that  A.  B.,  on  the  day  of  (2.)  The  like. 

,  at  the  parish  of  ,  in  the  said  county,  unlawfully  did  make  an 

affray  in  a  certain  public  street  and  highway,  there  called  ,  to  the  great 

terror  and  disturbance  of  Her  Majesty's  subjects  then  and  there  being  against  the 
peace,  S(C. 


[Commencement  as  usual,  aa  amte,  p.  11.]  that  on  the  day  of  , 

A.D.  ,  at  the  po/nsh  of  ,  in  the  said  county,  C.  D.,  of 

[labou/rei-],  E,  F.,  of  [labourer'],  and  Q.  H.,  of  [yeoman},  did  in 

a  tumultuous  manner,  and  mth  force  and  arms  make  an  affray,  to  the  terror  and 
disturbance  of  Her  Majesty's  subjects  then  and  there  being  [wherein  the  said  A .  3. 
was  assaulted,  beaten,  and  abused  by  the  said  C.  D.,  E.  F.,  and  0.  H.,  without 
any  just  or  reasonable  cause.']     [Conclude  aa  usual,  as  ante,  p.  11.] 


(3.)  Commitment 
for  an  afifray. 


(Venue.)  to  wit.  The  Jurors  for  our  Lady  the  Queen  upon  their  oath  pre-    (4.)  indictment 

sent,  that  A .  0.  and  B.  0.,  om  the  day  of  ,  in  the  year  of  foi'. 

our  Loi'd  [being  arrayed  and  unlawfully  assembled  together  in  a  tumultuous  inan- 
ner~\,  did  make  an  affray,  to  the  terror  and  disturbance  of  divers  of  the  subjects  of 
our  said  Lady  the  Queen,  then  and  there  being,  and  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  croxm  and  dignity. 


[30  &  31  Vict.  c.  130.] 
I.  Regulation  of  Gang,  62. 
II.  Of  Licenses,  62. 

III.  Withholding  of  License,  6.3. 

IV.  Penalties,  how  RecoveraJjle,  63. 


X  OE  the  regulation  of  gangs  of  agricultural  labourers  under  a  gang- 
master,' who  hire  them  out  on  contract  with  both  farmers^  and  others 
for  the  execution  on  their  lands  of  various  kinds  of  agricultural  work, 
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^{jticultiKal  ^ang^. 


[a  I. 


of  Gang. 

Definition  of 
terms. 


1.  BegulaUon  it  is  enacted  by  the  "  Agricultural  Gangs  Act,  1867,"  30  &  31  Vict. 
c.  130,  as  follows  :— 

By  section  3.     "  The  following  words  and  expressions  shall  m  this 
Act  have  the  meanings  hereby  assigned  to  them,  unless  thero  is  some- 
thing in  the  context  inconsistent  with  such  meanings  ;  that  is  to  say, 
"  Child  "  shall  mean  a  child  under  the  age  of  thirteen  years  : 
"  Young  person  "  shall  mean  a  person  of  the  age  of  thirteen  years, 
and  under  the  age  of  eighteen  years  : 

"  Woman  "  shall  mean  a  female  of  the  age  of  eighteen  years  or 
upwards : 

"  Gangmaster  "  shall  mean  any  person,  whether  male  or  female, 
who  hires  children,  young  persons,  or  women  with  a  view  to  their 
being  employed  in  agricultural  labour  on  lands  not  in  his  own  occu- 
pation ;  and  untU  the  contrary  is  proved,  any  children,  young  per- 
sons, or  women  employed  in  agricultural  labour  on  lands  not  in  the 
occupation  of  the  person  who  hired  them,  shall  be  deemed  to  have 
been  hired  with  the  aforesaid  view  : 

"Agricultural  gang"   shall    mean    a  body  of   children,    young 
'  persons,  and  women,  or  any  of  them,  under  the  control  of  a  gang- 
master." 


Kegulations  as  to 
gangs. 


I.  i^eflulation  of  (JRaitg. 

Sect.  4  "The  following  regulations  shall  be  observed  by  every 
gangmaster  with  respect  to  the  employment  of  children,  young  jiersons, 
and  women : 

(1.)  No  child  under  the  age  of  eight  years  shall  be  employed  in 

any  agricultural  gang ! 
(2.)  No  females  shall  be  employed  in  the  same  agricultural  gang 

with  males  : 
(3.)  No  female  shall  be  employed  in  any  gang  tmder  any  male 
gangmaster  unless  a  female  licensed  to  act  as  gangmaster  is 
also  present  with  that  gang : 
And  any  gangmaster  employing  any  child,  young  person,  or  woman  in 
contravention  of  this  section,  and  any  occupier  of  land  on  which  such 
employment  takes  place,  unless  he  proves  that  it  took  place  without 
his  knowledge,  shall  respectively  be  liable  to  a  penalty  not  exceeding 
twenty  shillings  for  each  child,  young  person,  or  woman  so  employed. 


Oaiigmasters  to 
be  licensed. 


Licenses  ilot  to 
be  granted  to 
keepers  of  public 
houses, 
licenses  to 
gangmasters. 


11.  ®(  licenses. 

Sect.  5.  "No  person  shall  act  as  a  gangmaster  unless  he  has  ob- 
tained a  license  to  act  as  such  under  this  Act. 

"  Any  person  acting  as  a  gangmaster  without  a  license  under  this 
Act  shall  incur  a  penalty  not  exceeding  twenty  shillings  for  every  day 
during  which  he  so  acts." 

Sect.  6.  "  No  license  shall  be  granted  to  any  person  who  is 
licensed  to  sell  beer,  spirits,  or  any  pther  exciseable  liquor." 

Sect.  7.  "  Licenses  to  gangmasters  shall  be  granted  by  two  or 
more  justices  in  divisional  petty  sessions,  on  due  proof  to  the  satisfac- 
tion of  such  justices  that  the  applicant  for  a  license  is  of  good  character, 
and  a  fit  person  to  be  intrusted  with  the  management  of  an  agricultural 
gang. 

"  The  justices  shall  annex  to  their  license  a  condition  limiting,  in 
such  manner  as  they  think  expedient,  the  distances  within  which  the 
children  employed  by  such  gangmaster  are  to  be  allowed  to  travel  on 
foot  to   their  work,  and  any  gangmaster  violating  the  condition  so 
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annexed  to  his  license  shall  for  each,  offence  be  liable  to  a  penalty  not       Alehoii^e. 
exceeding  ten  shillings.  

"  Any  person  aggrieved  by  the  refusal  of  the  justices  to  grant  him 
a  license  to  act  as  gangmaster  may  appeal  to  the  next  practicable 
court  of  general  or  quarter  sessions ;  and  it  shall  be  lawful  for  such 
court,  if  they  see  cause,  to  grant  a  license  to  the  applicant,  -which  shall 
be  of  the  same  validity  as  if  it  had  been  granted  by  the  justices  in 
petty  sessions." 

Sect.  8.    "  Licenses  under  this  Act  shall  be  in  force  for  six  months  Eenewai  of 
only,  and  may  be  renewed  on  similar  proof  to  that  on  which   an  licenses, 
original  license  is  granted." 

Sect.  9.     "There  shall  be  charged  in  respect  of  each  gi-ant  or  Fees  in  respect 
renewal  of  license  a  fee  of  one  shilling,  and  such  fee  shall  be  accounted   °^  licenses. 
for  and  applied  in  manner  in  which  the  fees  ordinarily  received  by 
the  authority  granting  the  license  are  applicable." 


III.  SSatt^fioHrmfl  %mmt. 

Sect.  10.     "On  any  conviction  of   a  gangmaster  of  any  offence  license  how 
against  this  Act,  the  justices  who  convict  him  shall  endorse  on  his  ^yicfion^oj 
license  the  fact  of  such  conviction  ;  and  on  any  conviction  of  such  gangmaster. 
gangmaster  of  a  second  offence  against  this  Act  the  justices  may,  in 
addition  to  any  other  penalty,  withhold  his  license  for  a  period  not 
exceeding  three  months;    and  on  any  conviction  of  any  gangmaster 
of  a  third  offence  against  this  Act  the  justices  may,  in  addition  to 
any  other  penalty,  withhold  his  license  for  a  period  not  exceeding  two 
years. 

"  And  after  a  fourth  conviction  for  an  offence  against  this  Act,  the 
gangmaster  shall  be  disqualified  from  holding  or  receiving  a  license 
under  this  Act." 


IV.  penalties,  fioin  ^m\ietaUe. 

Sect.  11.    "All  penalties  under  this  Act  may  be  recovered  stim-  Recovery ot 
marily  before  two  or  more  justices  in  manner  directed  by  an  Act   P^^^''^^. 
passed  in  the  session  holden  in  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  Majesty  Queen  Victoria,  chapter  forty4hree,  intituled  11  &  13  Vict. 
'  An  Act  to  Facilitate  the  Performance  of  the  Duties  of  justices  of  "•  *'■ 
the  Peace  out  of  Sessions  within  England  and  Wales  with  respect  to 
summary  convictions  and  orders,'  or  any  Act  amending  the  same." 

Sect.  12.    "  This  Act  shall  not  apply  to  Scotland  or  Ireland.  Extent  of  Act. 


I.  what  an  Alelwuse,,  SfC,  loho  may  Imep  it,  and  where,  64. 
II.  License  for  Selling  Seer,  ^c,  in  Beer  Houses  not  being 
Inns  or  Puhlic  Houses,  65. 

III.  License  for  Selling  Wine,  Spirits,  Beer,  ^c,  in  Inns  or 

Public  Houses,  90. 

IV.  Mahing  and  Selling  Umoholesome  VictiMls,  ^c,  121. 
Y.-Brexoing  and  Selling  Unwholesome  Beer,  Sfc,  121. 


M 

1.-  What  an 
Alehouse,  &c. 


aieSouse.  [s.  I. 

VI.   Wine  and  Spirit  and  Ale  Measures,  122. 

VII.  Keeping  Disorderly  Houses;  permitting  Drunhenness 
^c. ;  Harbouring  Thieves,  Police,  Sfe.,  122. 

VIII.  Holding  Seditious  Meetings,  124. 

IX.  Closing  Doors  iji  Riots,  124. 

X.  Permitting  Gaming,  Music,  Dancing,  ^c,  124. 

XI.  Drunkenness,  125. 

XII.  Opening  Inns,  ^c,  on  Sundays,  Sfc,  126. 

XIII.  Quartering  of  Soldiers,  130. 

XIV.  The  Liabilities  of  In7iJceepers  as  to  receiving  Guests,  and 

talcing  care  of  Goods,  130. 
XV.  Of  Remuneration,  the  Tippling  Act,  and  County  Courts 
Act,  1867,  131. 

XVI.  Forms,  133. 


What  an  um,  &c. 


A  beer  houBe. 


A  victualling- 
house. 

Who  may  keep 
one  at  commou 
law. 


Inn  not  a  fran- 
chise. 


I.  W&iW  m  ^IfSowge,  ^c. ;  tojo  mag  fefep  \\,  ^c.  ani 

An  mm,  or  liostel  may  be  defined  to  be  a  house  in  which  travellers, 
passengers,  ■wayfaring  men,  and  other  such  like  casual  guests,  are 
accommodated  with  victuals  and  lodgings,  and  whatever  they  reason- 
ably desire,  for  themselves  and  their  horses,  at  a  reasonable  price,  while 
on  their  way.  (See  R.  v.  Luellin,  12  Mod.  445  ;  Thompson  v.  Lacy,  3 
B.  S  AU.  283.) 

A  heer  house  or  shop  is  a  house  in  which  beer,  ale,  porter,  cider  or 
perry  is  sold  by  retail,  to  be  drunk  or  consumed  on  the  premises. 

If  an  inn  uses  common  selling  of  ale  within  the  meaning  of  the 
recent  statutes  allowing  persons  licenses  for  that  purpose,  it  is  then 
also  an  alehouse  ;  and  if  an  alehouse  lodges  and  entertains  travellers  it 
is  also  an  inn. 

A  mctvxdling-hoiise  is  a  house  where  persons  are  provided  with 
victuals,  but  without  lodging. 

At  common  law,  any  person  may  erect  or  keep  an  inn  to  lodge  tra- 
vellers without  any  license  or  allowance  ;  (Morgan  v.  Palmer,  2  B.  <h  G. 
729  ;  Hutii.  99 ;  Bait.  c.  56 ;)  and  it  is  not  an  indictable  offence  to  keep 
an  inn  without  a  license ;  (Anon.  3  Salh.  25 ;  Watson's  case,  id. ;  Rex 
V.  Edwards,  3  Salk.  27 ;)  but  we  shall  hereafter  see,  that  where  a 
license  is  necessary  by  statute,  a  restriction  is  imposed  against  some 
persons  keeping  an  inn ;  and  tlie  statute  provides  a  particular  punish- 
ment.    (Post,  95.) 

Also,  by  local  custom,  the  right  to  keep  an  inn  may  be  confined  to 
particular  individuals,  as  burgesses,  &c.,  and  this,  notwithstanding  the 
recent  statutes.  {Mayor  of  Leicester  v,  Btirgess,  5  B.  &  Adol.  246  :  2  N. 
&  M.  131,  S.  0.) 

It  has  indeed  been  laid  down  in  prior  editions  of  this  work,  citing  1 
Hawk.  c.  32,  s.  1,  that  no  man  can  set  up  a  new  inn  in  a  place  where 
there  is  no  manner  of  need  of  one,  to  the  hindrance  of  other  ancient 
and  well-governed  inns,  or  keep  it  in  a  place  in  respect  of  its  situation 
wholly  unfit  for  such  a  purpose ;  (and  see  Newton  v.  Trigge,  3  Mod. 
329  ;)  this,  howeii^r,  seems  an  incorrect  doctrine,  for  no  place  is  entitled 
to  this  privilege,  uuless  it  be  of  the  character  of  a  franchise  originating 
in  a  grant  from  the  crown.     (See  2  Roll,  Ab.  84,  85.) 


S.  II.] 


Mt^(i:M.     {Beer  Houses-^ 
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A.t  one  time  a  doubt  previiled,  -whether  an  inn  was  not  a-  franchise,      2.  License, 

but  this  was  denied  to  be  the  case  in  2  Roll.  Ah.  84,  85.  So.  for,  <6o. 

There  do  not  appear  to  be  any  common  law  restrictions  peculiarly- 


applicable  to  innkeepers  ;  (Parker  v.  Flmtt,  Holt,  366  /  Stevens  v.  Wat-  i^°t"?^™  ^^  . 
son,  1  Salk.  45  ;)  and  thouga  it  has  been  said  that  the  keeper  of  an  inn  Uarly  applicable"' 
may  by  the  common  law  be  indicted  and  fined  as  being  guilty  of  a  to  inns, 
public  nuisance,   if  h^  uscally  harbour  thieves  or  persons  of  scan- 
dalous reputation,  or  suffer  frequent  disorders  in  his  house  ;  (1  Hawk. 
c.  32,  s.  1 ;)  yet  this  doctrics  would  apply  to  any  other  person. 

It  seems,  however,  an  ini,  keeper  might  be  indicted  for  taking  exorbi- 
tant prices.  {Kwkma/ii  v.  Blicwxross,  per  Lord  Kenyan,  6  T.  R.  17  ;  see 
post,  131.) 


II.  3Lwett0c  for  tf)e  Sale  of  iSm,  ^c.  ig  i^etail,  in  l^ttx 
l^oiises  (not  tieing  Inns  or  ^uilic  J^ouses). 

The  statutes  by  which  the  sale  of  beer  and  cider  by  retail  in  heer 
houses  and  shops  is  now  regulated  are  the  11  Geo.  IV.  &  1  "Will.  IV. 
c.  64 ;  the  4  &  5  Will.  IV.  c.  85  ;  the  3  &  4  Vict.  c.  61  ;  the  11  &  12 
Vict.  c.  49  ;  and  18  &  19  Vict.  e.  118. 

These  statutes,  it  should  be  remarked,  are  applicable  to  such  persons 
as  take  out  an  excise  license  for  the  sale  of  beer  and  cider  only,  by 
retail,  or  in  other  words,  they  extend  to  retail  heer-houses,  as  dis- 
tinguished from  mns  or  public  houses.  Such  persons  do  not  require  a 
magistrates'  license  under  the  9  Geo.  IV.  c.  61,  (post,  90,)  but  they  are 
authorised  to  sell  beer  and  cider  (which  include  ale,  porter,  and  perry) 
by  retail,  on  taking  out  an  excise  license  and  complying  with  the  pro- 
visions of  the  before-mentioned  Acts. 

The  keeper  of  a  commow  inn,  alehouse,  or  victualling-house  may  pro- 
cure a  license  to  sell  beer  and  cider  as  well  as  wine  and  spirits  by  retail 
under  the  provisions  of  the  9  Geo.  IV.  c.  61,  which  shall  be  stated  at 
length  in  the  next  section,  and  need  not  and  does  not  usually  take  out 
a  license  for  that  purpose  under  the  above  Acts. 

We  shall  first  consider  the  general  provision  contained  in  these  Acts, 
whereby  they  are  to  be  construed  and  interpreted,  and  which  have  the 
effect  of  incorporating  and  forming  them  into  one  code  ;  and  we  shall 
then  treat  of  the  special  provisions  in  detail,  which  together  constitute 
the  present  law  by  which  beer-houses  are  governed. 

By  4  &  5  Will.  IV.  c.  85,  s.  19,  every  sale  of  any  beer,  or  of  any  cider 
or  perry,  in  any  less  quantity  than  four  gallons  and  a  half,  shall  be 
deemed  and  taken  to  be  a  selling  by  retail. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s,  32,  reciting  that,  "  In  order  to 
remove  doubts  as  to  the  meaning  of  certain  words  in  this  Act,"  it  is 
enacted,  "  that  the  word  'justice  '  shall  be  deemed  to  mean  justice  of 
the  peace  ;  and  that  the  word  'person,'  and  the  word  'party,'  shall  be 
deemed  to  include  any  number  of  persons  and  parties ;  and  that  the 
word  '  license,'  and  the  word  '  day,'  and  the  word  '  time,'  and  the  word 
•'house,'  and  the  word  'place,'  shall  each  be  deemed  to  include  any 
number  of  licenses,  days,  times,  houses,  or  places  :  and  that  the  word 
'beer'  shall  in  all  cases  be  deemed  to  include  beer,  ale,  and  porter  ;  and 
that  the  word  'cider'  shall  in  all  cases  be  deemed  to  include  cider  and 
perry  ;  and  that  the  word  '  county,'  and  the  words  '  county  _  or  place,' 
shall  be  deemed  severally  to  include  any  county,  riding,  division  of  the 
county  of  Lincoln,  h-andred,  division  of  a  county,  liberty,  division  of  a 
liberty,  county  of  a  city,  county  of  a  town,  city,  cinque  port,  or  town 
corporate  ;  and  the  words  '  division  or  place '  shall  be  deemed  to  in- 
clude any  division  of  a  county  or  riding,  liberty,  division  of  a  liberty, 
county  of  a  city,  county  of  a  town,  city,  cinque  port,  or  town  corporate  ; 

VOL.  I.  ^ 


The  statates  on 
tlie  subject. 


Magistrates'  li- 
cense not  neces- 
sai-y. 


Public  house 
keeper  need  not 
talce  out  a  beer 
license. 


The  general  pro- 
visions of  the  sta- 
tutes on  the  sub- 
ject. 


■WTiat  is  a  reta'il- 
ing  of  beer,  cider, 
or  perry. 

Kules  for  inter- 
pretation of 
words. 
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The  11  Geo.  IV. 
and  1  wm.  IV.  c. 
64,  and  4  (fc  6 
WUL  IV.  c.  85, 
to  contiuTie  in 
force  except  as 
altered  by  3  &  4 
Vict.  c.  61. 


Penalties  wliere 
not  otlierwise 
directed,  to  be 
recovered  under 
provisions  of  the 
former  Acts. 


Powers,  provi- 
sions, and  penal- 
ties of  former 
Acts  to  apply  to 
persons  licensed 
under  this  Act, 


Appeal. 


Acts  not  to  affect 
the  two  universi- 
ties, nor  the  vint- 
crs'  company  in 
London. 


and  that  the -words 'parist  or  place 'shall  be  deemed  to  include  any 
township,  hamlet,  tithing,  vill,  extra  parochial  place,  or  any  place 
maintaining  its  own  poor;  and  that  the  word  'penalty'  shall  be 
deemed  to  include  any  fine,  penalty,  or  forfeiture  of  a  pecuniary  nature ; 
and  that  the  meaning  of  the  several  words  in  this  Act  shall  not  be 
restricted,  although  the  same  may  be  subsequently  referred  to  in 
the  singular  number  or  masculine  gender  only."  And  by  the 
4  &  5  Will.  IV.  e.  85,  s.  12,  and  3  &  4  Vict.  c.  61,  s.  20,  this  clause 
shall  be  applicable  to  the  interpretation  of  words  in  those  Acts  respec- 
tively. 

By  the  3  &  4  Vict.  c.  61,  s.  20,  "  All  the  provisions  of  the  said  two 
recited  Acts,  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  and  4  &  5  Will.  IV. 
c.  85,  shall  be  deemed  and  taken  to  be  in  full  force  and  applicable  to 
this  Act,  save  and  except  where  the  provisions  of  the  said  first-recited 
Act  are  altered  by  the  provisions  of  the  said  secondly  recited  Act, 
or  where  the  provisions  of  either  of  the  said  two  Acts  are  altered  by 
this  Act." 

Sect.  19.  "  All  penalties  and  forfeitures  by  this  Act  imposed,  ex- 
cept where  otherwise  specially  directed,  shall  be  sued  for,  recovered, 
mitigated,  and  applied  in  the  same  manner  and  by  the  same  means  as 
the  penalties  imposed  by  the  said  recited  Acts  of  the  first  and  fourth 
and  fifth  years  of  the  reign  of  his  late  Majesty  King  WiUiam  the 
Fourth  are  directed  to  be  sued  for,  recovered,  mitigated  and  applied : 
and  all  the  powers,  provisions,  authorities,  and  regulations  in  the  said 
Acts  contained,  for  the  recovery,  mitigation,  and  application  of  penal- 
ties, shall,  except  where  otherwise  specially  directed,  extend  to  and  be 
put  in  force,  as  to  penalties  imposed  by  this  Act,  as  fully  and  effectually 
as  if  they  were  herein  repeated  and  re-enacted. 

Sect.  21.  "  All  the  powers,  regulations,  proceedings,  forms,  penal- 
ties, forfeitures,  enactments,  and  provisions  contained  in  the  said 
recited  Acts,  or  in  either  of  them,  with  reference  to  persons  licensed 
under  either  of  the  said  Acts,  and  to  the  offences  committed  by  such 
persons  against  either  of  the  said  Acts,  or  against  the  tenor  of  any 
license  granted  under  the  said  Acts,  and  also  with  reference  to  the 
sureties  of  such  persons,  and  to  persons  doing  the  things  thereby  pro- 
hibited without  the  license  required  by  the  said  Acts  or  either  of  them, 
shall  (except  where  they  are  altered  by  this  Act,  or  are  repugnant 
thereto)  be  deemed  and  taken  to  be  applicable  to  all  persons  licensed 
under  this  Act,  and  to  all  offences  committed  by  such  persons  of  the 
same  description  as  the  offences  mentioned  in  the  said  Acts,  and  to  the 
sureties  of  all  such  persons  in  respect  of  such  offences,  and  to  all  per- 
sons doing,  without  the  license  required  by  this  Act,  things  of  the  same 
description  as  the  things  prohibited  without  the  license  required  by 
the  said  recited  Acts,  as  fully  and  effectually  as  if  all  the  said  powers, 
regulations,  proceedings,  forms,  penalties,  forfeitures,  enactments,  and 
provisions  had  been  repeated  and  re-enacted  in  this  Act,  with  reference 
to  persons  licensed  under  this  Act,  and  to  the  sureties  of  such  persons, 
and  to  persons  acting  without  the  license  required  by  this  Act ;  and 
also  that  aU  the  powers,  regulations,  and  provisions  in  the  said  Acts 
contained,  authorising  any  party  convicted  to  appeal  to  the  general 
session  or  quarter  session  of  the  peace  against  any  conviction  under 
the  said  Acts,  shall  also  extend  and  apply  to  any  convictions  under 
this  Act."  The  4  &  5  Will.  IV.  c.  85,  s.  11,  contains  a  similar  clause  to 
this,  enacting  in  like  manner  that  the  provisions  of  the  1  Will.  IV.  c.  64, 
shall  apply  to  persons  licensed  under  that  Act. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  29,  "Nothing  in  this  Act 
contained  shall  extend  to  alter  or  in  any  manner  to  affect  any  of  the 
rights  or  privileges  of  the  universities  of  Oxford  or  Cambridge,  or 
any  of  the  powers  and  authorities  vested  by  charter  or  otherwise  in 
the  chancellors,  masters,  and  scholars  of  the  said  universities,  and  their 
successors,  or  in  the  master,  wardens,  freemen,  and  commonalty  of  the 
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vintera  of  the  city  of  London,  but  not  to  extend  to  those  freemen  of  2.  License 

the  said  company  of  vinters  who  have  obtained  the  same  by  redemp-  Sc.  for  &a. 

tion  only ;  nor  in  any  way  to  affect  any  license  to  the  keeper  of  any   '- '- 

inn,  alehouse,  or  victualling-house,  unless  in  so  far  as  relates  to  the  sale  Nor  to  affect  any 

of  beer  by  retail.  ^^  '„»  '^^^^ 

The  3  &  4  Vict.  e.  61,  s.  22,  contains  a  similar  exemption  of  the  above  &c.                 ' 
universities  from  that  Act;  and  see  Reg.  v.  Archdall,  8  A.  &  E.  281, 
where  the  right  of  Cambridge  University  to  grant  alehouse  licenses  was 
considered  at  length. 


Selling  Beer,  &c.,  in  Booths,  &c.,  at  Pairs  oe  Eaces. 

IPersons  were  not  prohibited  from  selling  beer  in  booths  or  other 
places  at  the  time  and  within  the  limits  of  the  ground  or  place  in  or 
upon  which  is  holden  any  lawful  fair  by  anything  in  the  11  Geo.  IV. 
&  1  WiU.  IV.  c.  64,  so  long  as  such  person  continue  to  do  so  in  the 
same  manner  as  he  was  authorised  to  do  before  the  passing  of  that  Act 
(s.  29),  but  this  exemption  of  persons  selling  beer  in  booths  or  places 
at  fairs  or  races  is  taken  away  by  the  25  Vict.  c.  22,  s.  12,  by  which  it 
is  enacted,  that  "  so  much  of  any  Act  as  permits  the  sale  of  beer, 
spirits,  or  wine,  at  fairs  or  races,  without  an  excise  license,  shall  be  and 
the  same  is  hereby  repealed."  A  person  who  sold  beer  in  a  place 
within,  and  during  a  mop  or  fair  held  by  virtue  of  an  ancient  custom  or 
charter,  and,  therefore,  exempted  from  the  operation  of  the  11  Geo.  IV. 
and  1  Will.  IV.  c.  64,  by  the  clause  in  the  29th  section  thereof,  was 
held  to  sell  beer  by  permission  of  that  Act,  which  permission  was 
revoked  by  the  25  Vict.  c.  22,  s.  12.  (Huxhamv.  Wheeler,  33  L.  J. 
M.C.163.)  ^ 

But  by  the  26  &  27  Vict.  e.  33,  s,  21,  nothing  in  the  25  &  26  Vict, 
c.  22,  s.  12,  contained,  "shall  extend  to  prohibit  any  person,  duly 
licensed  by  the  excise,  to  retail  beer,  spirits,  or  wine,  as  in  the"  llth 
section  of  the  Act  6  Geo.  IV.  c.  81  is  mentioned,  from  carrying  on  his  * 
trade  or  business,  for  which  he  shall  be  so  licensed,  in  booths,  tents,  or 
other  places,  at  the  time  and  place,  and  within  the  limits  of  holding 
any  lawful  or  accustomed  fair,  by  virtue  of  any  law  or  statute  in  that 
behalf,  or  any  public  races,  in  like  manner  as  such  person  might  lawfully 
have  done  under  the  said  last-mentioned  Act,  if  the  said  Act  of  25  &  26 
Vict.  c.  22,  had  not  been  passed." 

By  the  27  &  28  Vict.  c.  18,  s.  5,  any  person  who  shall  have  taken  out  OccMional  li- 
an-excise  license  under  4  &  5  Will.  IV.  c.  85,  to  retail  beer  to  be  drunk   '=°''^<'^- 
on  the  premises,  may  obtain  an  occasional  license  to  retail  beer  at  other 
places  and  times  not  exceeding  three  days,  besides  those  mentioned  in 
his  license  ;  see  tit.  "Excise,"  Vol.  II. 

We  will  now  proceed  to  notice  the  remaining  provisions  of  these  Division  of 
Acts,  which  may  be  conveniently  arranged  and  considered  under  the  object. 
following  titles  : — 

1.  Who  may  take  out  the  License,  68. 

2.  Proceedings  to  obtain  License — Form  of  Application — Certificate 

of  Occupation  and  Character,  70. 

3.  License,   by  whom,,  and  how  granted — Form,  d/uration  of,  and 

Entry  of,  and  Entry  of  Premises  with  Excise,  14c. 

4.  Contirmance  of  License  on  Death  of  Licensee,  76. 

5.  License,  when  it  hecomes  void  and  forfeited,  77. 

6.  Management  and  Regulation  of  Licensed  Souses,  78. 

(a)  Descriptive  Board  to  he  put  on  Houses,  78. 

(b)  Hours  for  Opening  and  Closing  Houses,  78. 

7  2 


68 

2.  License, 
c&c  foi;  £c. 
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(c)  Standard  Measures  to  be  Used,  80. 

(d)  Officers  of  Excise  and  Constables,  when  Authorised  to 

enter  Licensed  Mouses — Liceiise  to  be  produced  before 
Magistrates,  if  required,  80. 

(e)  Permitting  Drunkeimess,  or  other  disorderly  conduct,  c&e. 

m  Licensed  Souse — Ad/idteratkig  Beer,  81. 

7.  Penalties  for  selling  Beer,  Cider,  d-c,  without  License,  82. 

8.  Penalties  for  Persons  Licensed  to  sell  Beer,  selling  or  hamng'm 

their  possession  Wines,  Spirits,  or  Sweets,  Sc,  84. 

9.  Proceedings  for  the  Recovery  of  Penalties,  84. 

(a)  What  Justices  may  act,  84. 

(b)  Sunvnnons  or  Order,  how  served,  85. 

(c)  Information,  how  and  by  whom  exhibited,  85. 

(d)  Evidence  and  Witnesses,  86. 

(e)  Proceedings  before  Justices,  Mitigation  of  Penalties,   and 

Coivmction,  86. 

10.  Certiorari,  Appeal,  and  Costs  of  Appeal,  87. 

11.  Penalties,  how  levied  and  enforced,  89. 

12.  Actions  against  Justices,  &c.  90. 


All  persons  li- 
ceused  may  sell 
beer  by  retail. 


Not  to  be  granted 
to  sheriff's  officer 
or  non-house- 
bolder. 


License  to  retail 
beer  not  to  be 
granted  to  any 
but  the  real  resi- 
dent occupier, 
nor  in  respect  of 
any  house  rated 
at  less  than  15^ 
per  annum  within 


(1.)  Who  mat  take  out  the  License. 

By  statute  11  Geo.  IV.  &  1  Will.  lY.  c.  64,  intituled,  «  An  Act  to 
permit  the  general  Sale  of  Beer  and  Cider  by  Retail  in  England,"  reciting, 
by  s.  1,  "That  it  is  expedient,  for  the  better  supplying  the  public  with 
beer  in  England,  to  give  greater  facilities  for  the  sale  thereof  than  are 
at  present  afforded  by  licenses  to  keepers  of  inns,  alehouses,  and  victual- 
ing houses,"  it  is  enacted,  "That  from  and  after  the  10th  day  of 
October,  1830,  it  shall  and  may  be  lawful  for  any  and  every  person  who 
shall  obtain  a  license  for  that  purpose  under  the  provisions  of  this  Act, 
to  sell  beer,  ale,  and  porter  by  retail  [and  also  cider  and  perry,  s.  30] 
in  any  part  of  England,  in  any  house  or  premises  specified  in  such 
license  ;  any  thing  in  any  Act  or  Acts  heretofore  made  or  in  force  at  the 
time  of  the  passing  of  this  Act  to  the  contrary  in  anywise  notwith- 
standing." 

The  enactment,  though  it  enables  any  person  to  obtain  the  license, 
does  not  supersede  the  custom  of  a  borough,  that  no  person  shall  carry 
on  the  trade  of  an  alehouse  therein  who  is  not  a  burgess.  {Mayor,  &c. 
of  Leicester  v.  Burgess,  2  Nev.  S  Man.  131 ;  5  £.  cfc  Adol.  246,  /S.  0.) 

By  section  2,  no  license  shall  be  granted  to  any  person  being  a 
sheriff's  officer,  or  officer  executing  the  legal  process  of  any  court  of 
justice,  nor  to  any  person  not  being  a  householder  assessed  to  the  poor 
rates  in  the  parish  or  place  in  which  he  shall  be  licensed  to  sell  beer  by 
retail,  and  that  any  license  granted  to  any  such  person  shall  be  void  to 
all  intents  and  purposes. 

Sect.  7  prohibits  any  person  from  selling  any  beer  by  retaU  without 
a  license  under  the  provisions  of  this  Act,  after  the  expiration  of  any 
license  granted  under  that  Act,  or  in  any  house  not  specified  in  such 
license,  see  post,  75. 

By  the  3  &  4  Vict.  c.  61,  s.  1  [7th  August,  1840],  reciting  the  11 
Geo.  IV.  &  1  Will.  IV.  c.  64,  and  the  4  &  5  Will.  IV.  c.  85,  and  that 
it  was  expedient  to  alter  and  amend  the  said  Acts,  it  is  enacted,  "  That 
no  license  to  sell  beer  or  cider  by  retail  under  the  said  recited  Acts  or 
this  Act  shall  be  granted  to  any  person  who  shall  not  be  the  real  resi- 
dent holder  and  occupier  of  the  dwelling-house  in  which  he  shall  apply 
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to  be  licensed,  nor  shall  any  sucli  license  be  granted  in  respect  of  any 
dwelling-house  which  shall  not,  with  the  premises  occupied  therewith, 
be  rated  in  one  sum  to  the  rate  for  the  relief  of  the  poor  of  the  parish, 
township,  or  place  in  which  such  house  and  premises  are  situate  on  a 
rent  or  annual  value  of  fifteen  pounds  per  annum  at  the  least  if  situated 
in  the  cities  of  London  or  Westminster,  or  within  any  parish  or  place 
within  the  bills  of  mortality,  or  within  any  city,  cinque-port,  town  cor- 
porate, parish,  or  place,  the  population  of  which,  according  to  the  last 
parliamentary  census,  shall  exceed  ten  thousand,  or  within  one  mile,  to 
be  measured  by  the  nearest  public  street  or  path,  from  any  polling- 
place  used  at  the  last  election  for  any  town  having  the  like  population, 
and  returning  a  member  or  members  of  parliament ;  nor  shall  any  such 
license  be  granted  in  respect  of  any  dwelling-house  which  shall  not, 
with  the  premises  occupied  therewith,  be  rated  in  one  sum  to  the  rate 
for  the  relief  of  the  poor  of  the  parish,  township,  or  place  in  which 
such  house  and  premises  are  situate  on  a  rent  or  annual  value  of  eleven 
pounds  per  annum,  if  situated  within  any  city,  cinque-port,  town  cor- 
porate, parish,  or  place,  the  population  of  which,  according  to  such  last 
parliamentary  census,  shall  exceed  two  thousand  five  hundred,  and 
shall  not  exceed  ten  thousand,  or  within  one  mile,  to  be  measured  as 
aforesaid,  from  any  polling  place  used  at  the  last  election  for  any  town 
having  the  like  population  as  last  aforesaid,  and  returning  a  member  or 
members  of  parliament ;  nor  shall  any  such  license  be  granted  in  re- 
spect of  any  dwelling-house  which  shall  not,  with  the  premises  occu- 
pied therewith,  be  rated  in  one  sum  to  the  rate  for  the  relief  of  the 
poor  of  the  parish,  township,  or  place  in  which  such  house  and  premises 
are  situate  on  a  rent  or  annual  value  of  eight  pounds,  if  situated  else- 
where than  as  aforesaid  ;  and  every  license  granted  contrary  hereto 
shall  be  null  and  void." 

By  the  24  &  25  Vict.  c.  21,  s.  3,  it  is  enacted  that  "  it  shall  be  lawful 
for  any  person  to  take  out  a  license  for  the  sale  in  any  house  or  shop  of 
table  beer,  at  the  price  not  exceeding  the  rate  of  l^d.  the  quart,  and 
not  to  be  drunk  or  consumed  on  the  premises  where  sold  ;  and  it  shall 
not  be  necessary  to  the  obtaining  of  such  license  that  the  said  house  or 
shop  shall  be  rated  to  the  relief  of  the  poor  to  any  amount,  or  that  the 
person  applying  for  such  license  shall  produce  any  certificate  or  enter 
into  any  bond  requii-ed  by  any  Act  relative  to  the  sale  of  beer  by 
retail."  Before  this  Act  it  had  been  decided  in  Bead  v.  Storey,  30  L.  J. 
M.  O.  110,  that  a  license  for  the  sale  of  table  beer  at  or  under  the  price 
of  l^d  a  quart  was  necessary. 

By  26  &  27  Vict.  c.  33,  s.  I,  any  person  who  in  England  or  Ireland  shall 
have  taken  out  an  excise  license  to  sell  strong  beer  in  casks  containing  not 
less  than  4|^  gallons,  or  in  not  less  than  two  dozen  reputed  quart  bottles  at 
one  time. to  be  drunk  or  consumed  elsewhere  than  on  the  premises,  may 
take  out  an  additional  license  on  payment  of  the  excise  duty  of  one 
poimd  one  shilling  and  five  pound  per  cent,  thereon ;  and  the  same 
shall  authorise  such  person  to  sell  beer  in  any  less  quantity  and  in  any 
other  manner  than  as  aforesaid,  but  not  to  be  drunk  or  consumed  on 
the  premises  when  sold ;  and  such  additional  license  shall  be  granted 
without  the  production  of  any  certificate  or  the  possession  of  any  other 
qualification  than  the  license  herein  just  mentioned. 

By  3  &  4  Vict.  c.  61,  s.  18,  "  nothing  in  this  Act  contained  shall  pre- 
vent any  person  fi:om  obtaining,  at  the  expiration  of  his  existing  license, 
a  renewed  license  in  respect  of  any  house  in  which  he  shall  at  the  time 
of  the  passing  of  this  Act  be  duly  licensed  to  retail  beer  or  cider  under 
the  said  recited  Acts  or  either  of  them,  notwithstanding  such  house 
may  not  be  of  the  rent  or  annual  value  by  this  Act  prescribed,  nor  to 
oblige  such  person  to  produce  any  other  certificate  (where  a  certificate 
is  required)  for  obtaining  his  license  than  the  certificate  required  by 
the  said  recited  Acts  ;  but  it  shall  be  lawful  for  the  officers  of  excise 
duly  authorised  to  grant  licenses  to  renew  and  continue  to  grant  license^ 
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the  bills  of  mor- 
tality, or  in 
cities,  towns,  »fcc. 
contaiaing  10,000 
inhabitants ; 


nor  loss  than  ML 
per  annum  in 
places  exceeding 
2,500  inhabitants; 


nor  less  than  8^. 
per  annum  in 
other  lilaces. 


License  for  the 
sale  of  beer  not 
exceetling  1^. 
a  quart  may  be 
gninfed  to  a 
house  not  rated, 
and  without  any 
certificate  or 
bond. 


Persons  licensed 
to  sell  strong 
beer  in  casks  of 
4^  gallons  or  two 
dozen  quai-t 
bottles  may  take 
out  an  additional 
license  to  sell 
beer  without 
further  qualifi- 
cation. 


Licenses  may  be 
granted  to  per- 
sons licensed  be- 
fore the  passing 
of  the  Act, 
whilst  they  con- 
tinue the  occu- 
piei-s  of  the  same 
house,  although 
it  is  below  the 
qualification. 
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2.  Lice-nse, 
(kc.for,  &c. 


Persons  using  or 
obtaining  false 
certificates,  dis- 
qualified. 


Persons  convicted 
of  felony,  or  of 
selling  spirits 
"without  license, 
disqualified. 
Persons  guilty  of 
a  third  oflfence 
against  the  tenor 
of  their  license, 
cannot  take  out 
license  for  two 
years. 


Persons  convicted 
twice  of  refusing 
to  admit  con- 
stable, disquali- 
fied. 


Persons  disabled 
by  conviction 
from  keeping  an 
inn,  &c.  not 
entitled  to  take 
out  beer  license. 
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[s.  II. 


Penalty. 


Evidence. 


Clerk  of  Peace  to 
deliver  copy  of 
conviction  or  a 
certificate  to  col- 
lector of  excise. 


Penalty. 


to  such  person  (being  in  otlier  respects  properly  qualified)  on  the  pro- 
duction of  such  certificate  as  last  aforesaid,  so  long  as  such  person  shall 
continue  to  be  the  resident  holder  and  occupier  of  the  same  house,  any 
thing  in  this  Act  to  the  contrary  notwithstanding." 

Sect.  6.  "  Every  person  convicted  who  shall  forge  any  certificate, 
or  make  use  of  any  certificate  knowing  it  to  be  forged,  or  the  matters 
therein  certified  to  be  false,  in  order  to  obtain  a  license  or  enable  any 
other  person  to  obtain  it,  shall  be  disqualified  from  obtaining  any 
license/'  post,  74,  77.  The  4  &  5  Will.  IV.  c.  25,  s.  8,  (posi,  72,)  contains 
a  similar  provision. 

Sect.  7.  "  Every  person  who  shall  be  lawfully  convicted  of  felony, 
or  of  selling  spirits  without  license,  shall  be  disqualified  from  obtaiu- 
ing  a  license  to  sell  beer  and  cider  by  retail,"  post,  77. 

By  11  Geo.  IV.  &  1  "Will.  IV.  c.  64,  s.  13,  {post,  81,)  persons  convicted 
of  a  third  offence  against  the  tenor  of  their  license,  and  whose  license 
shall  therefore  have  been  adjudged  void,  may  be  adjudged  by  the 
justices  incapable  of  taking  out  another  license  for  two  years,  to  be 
computed  from  such  adjudication,  and  by  s.  16,  {post,  87,)  the  court  of 
quarter  sessions  on  appeal  may  disqualify  for  a  similar  period  for  a 
like  offence. 

And  by  4  &  5  Will.  IV.  c.  85,  s.  7  {post,  80),  persons  convicted  for  the 
second  time  of  refusing  to  admit  a  constable  into  his  house,  shall,  if 
the  justices  so  adjudge,  be  disqualified  from  selling  beer  for  the  space 
of  two  years  next  after  such  conviction,  or  for  such  shorter  space  as 
they  may  think  proper. 

The  6  Geo.  IV.  c.  81,  s.  22,  precludes  persons  disabled  by  conviction 
from  keeping  a  common  inn,  &c.,  from  retailing  beer,  cider,  or  perry, 
under  any  excise  license.  The  enactment  is  as  follows : — "  That  all 
and  every  person  or  persons  who  shall  be  disabled  by  any  conviction 
from  holding  or  having  a  license  to  keep  or  from  keeping  a  common 
inn,  alehouse,  or  victualling -house,  shall  also  by  such  conviction  be 
disabled  from  taking  out  and  from  having  any  excise  license  to  sell  and 
from  selling  beer,  cider,  or  perry  by  retail,  in  any  manner  whatsoevei', 
under  any  excise  license  or  licenses  obtained  for  such  purpose  ;  and  if 
any  such  person  shall,  after  such  conviction  as  aforesaid,  take  out  or 
have  any  excise  license  or  licenses  for  any  such  purpose  as  afore- 
said, the  same  shall  and  is  hereby  declared  to  be  absolutely  null  and 
void  to  all  intents  and  purposes  ;  and  every  person  who  shall,  after 
such  conviction  as  aforesaid,  sell  any  beer,  cider  or  perry  by  retail  in 
any  manner  whatsoever,  shall  incur  the  penalty  for  so  doing  without 
license ;  and  in  all  such  cases  in  the  prosecution  for  the  recovery  of 
such  penalty,  a  certificate  from  the  clerk  of  the  peace,  or  person  acting 
as  such,  of  any  such  conviction  as  aforesaid,  shall,  on  the  trial  in  such 
prosecution,  be  legal  evidence  thereof,  which  certificate  such  clerk  of 
the  peace,  or  person  acting  as  such,  is  hereby  authorised  and  required, 
within  one  week  after  any  such  conviction  shall  have  been  returned  to 
his  office,  to  deliver  to  the  collector  of  excise,  or  other  person  or  per- 
sons authorised  to  grant  excise  licenses  within  the  district  or  place  in 
which  such  conviction  shall  have  taken  place,  setting  forth  a  copy  of 
such  conviction  signed  by  himself,  for  which  he  shall  demand  no  fee 
or  reward  whatsoever,  and  if  any  such  clerk  of  the  peace,  or  person 
acting  as  such  as  aforesaid,  shall  neglect  or  omit  to  deliver  such  cer- 
tificate as  aforesaid,  he  shall  for  every  such  oflfence  forfeit  the  sum  of 
ten  pounds." 


(2.)  Proceedings  to  obtain  License — Form  of  Application — Cer- 
tificate OF  Occupation  and  Chabacteb,  &c. 

Sorm  of  applica-        By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  2,  "  in  every  application  for 
tion  for.  g^gj^  license  there  shall  be  specified,  set  forth,  and  insei-ted  the  Chris- 
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tian  name  and  suvname  of  the  party  applying  for  such  license,  and  a 
description  of  the  house  or  premises  in  which  beer,  ale,  and  porter  is 
intended  to  be  sold  by  retail  by  such  person,  together  with  the  Chris- 
tian names  and  surnames,  and  the  occupation  and  residence  of  the 
person  or  persons  who  shall  be  proposed  as  surety  or  sureties  for  the 
party  so  to  be  licensed." 

But  by  30  &  31  Vict.  c.  90,  s.  13,  "  Sections  four  and  five  of  the  Act 
passed  in  the  first  year  of  the  reign  of  King  William  the  Fourth, 
chapter  sixty-four,  relating  to  bonds  to  be  entered  into  by  persons 
requiring  licenses  to  retail  beer  under  that  Act,  are  hereby  repealed." 

By  4  &  5  Will.  IV.  c.  85,  reciting  that  much  evil  has  arisen  from  the 
management  and  conduct  of  houses  in  which  beer  and  cider  is  sold  by 
retail,  under  the  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  and  that  it  is  ex- 
pedient to  amend  the  provisions  of  that  Act  in  certain  particulars, 
sect.  1  enacts,  "  That  from  and  after  the  commencement  of  this  Act 
it  shall  be  lawful  for  the  commissioners  of  excise,  or  other  persons  duly 
authorised  to  grant  licenses  for  the  sale  of  beer,  porter,  cider,  or  perry, 
under  the  provisions  of  the  said  recited  Act,  to  any  person  applying  for 
the  same,  but  that  such  license  shall  not  authorise  the  person  obtaining 
it  to  sell  beer  or  cider  to  be  drunk  or  consumed  m  the  house  or  upon 
the  premises  specified  in  the  same  license,  %mless  the  sa/me  be  gra/nted 
upon  the  certificaie  hereinafter  required." 

Sect.  2.  "Every  person  applying  for  a  license  to  sell  beer  or 
cider  by  retail,  intending  the  same  to  he  d/runk  m  the  house  or  on  the 
'premises,  shall  (madtiiiiom  to  the  application  setting  forth  the  particulars 
required  by  the  said  recited  Act)  a/miually  produce  to  and  deposit  with 
the  commissioners  of  excise,  collector,  supervisor,  or  other  person 
authorised  to  grant  such  license  within  the  parish,  township,  or  place 
in  which  the  person  so  applying  intends  to  sell  beer  or  cider  by  retail, 
a  certificate  signed  hy  six  persons  residing  in  and  being  and  describing 
themselves  to  be  inhabitants  of  such  parish,  township,  or  place,  and 
respectively  rated  therein  to  the  poor  at  not  less  than  six  pounds,  or 
occupying  a  house  therein  rated  to  the  poor  at  not  less  than  six  pounds, 
(none  of  whom  shall  be  maltsters,  common  brewers,  or  persons  licensed 
to  sell  spirituous  liquors  or  beer  or  cider  by  retail,  nor  owners  or  pro- 
prietors of  any  house  or  houses  licensed  to  sell  such  liquors  or  beer  or 
cider  by  retail,)  stating  that  the  person  applying  for  the  license  is  of 
good  character,  and  that  at  the  foot  of  such  certificate  one  of  the  over- 
seers of  the  parish,  township,  or  place  shall  certify  (if  the  fact  be  so)  that 
such  six  persons  are  inhabitants  respectively  rated  as  aforesaid ;  and  such 
certificate  and  license  shall  respectively  be  in  the  forms  of  the  schedule 
annexed  to  this  Act.  (See  form  No.  5,  post,  p.  135.)  Provided  always, 
that  in  any  parish,  township,  or  district  maintaining  its  own  poor  in 
which  there  are  not  ten  inhalDitants  rated  to  the  relief  of  the  poor  to 
the  amount  of  six  pounds  each,  or  not  occupying  houses  respectively 
rated  to  the  poor  at  six  pounds  each,  (not  being  maltsters,  common 
brewers,  or  persons  licensed  to  sell  spirituous  liquors  or  beer  or  cider 
by  retail,)  the  certificate  of  the  majority  of  such  inhahitants  of  such 
parish,  township,  or  district  maintaining  its  own  poor,  as  are  rated 
to  the  amount  of  six  pounds  each,  shall  be  deemed  to  be  a  sufiicient 
certificate  for  the  purposes  of  this  Act." 

Where  a  person  obtained  a  certificate  of  character  from  six  of  his 
neighbours,  presented  it  to  the  oflacer  of  excise  for  the  purpose  of 
obtaining  a  license  ,and  obtained  such  license,  and  was  afterwards  in- 
formed against  and  convicted  before  justices,  for  using  a  false  certificate 
knowing  it  to  be  false,  upon  proof  that  he  had  for  some  years  pre- 
viously cohabited  with  a  woman  without  marrying  her,  and  been  seen 
drunk,  the  conviction  was  quashed  by  the  Court  of  Common  Pleas 
upon  a  case  stated  under  the  20  &  21  Vict.  c.  43,  upon  the  ground  that 
upon  such  evidence  the  justices  were  not  compelled  to  conclude  that 
the  certificate  was  false.     {Leader  v.  Yell,  33  L.  J.  M.  0.  231  •  i« 
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2.  License, 
d)c.for,  <£'c. 


Sects.  4  &  5  of 
1  Will,  IV.  c.  G4, 
relating  to  beer 
retailer'3  bonds, 
repealed. 

Xicenses  to  be 
granted  for  sale 
of  beei',  but  not 
to  aiithorise  con- 
sumption thereof 
on  the  premises 
unless  granted 
upon  certificate 
of  character. 


Every  person  ap- 
plying for  a  li- 
cense to  Bell  beer 
to  be  drunk  on 
the  premises  to 
deposit  with  the 
commissioners  of 
excise  a  certificate 
of  good  character 
signed  by  six 
rated  inhabitants 
of  the  parish,  iic. 
and  certified  by 
one  of  the  over- 
seers. 


If  not  ten  rated 
inhabitants  in  the 
place  the  certifi- 
cate of  the  ma- 
jority of  them. 


16 
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2.  iiceiise, 
i&c.  for,  (he. 

]'e;>alty  od  over- 
seei's  refusing  t  o 
certify  as  re- 
quired. 


Penalty  for  mak- 
ing or  usiiig  false 
certificates. 


Licenses  obtained 
on  false  certifi- 
cates to  be  void. 


Persons  obtaining 
it  to  be  after- 
wards disqualified 
from  obtaining  a 
license. 


The  certificate  in 
extra-pai"ocMal 
places  may  be 
signed  by  inhabi- 
tants of  adjoin- 
ing parish. 


Certificate  not  to 
be  required  for 
bouses  in  certain 
situations  if  popu- 
lation exceed 
6000. 


Applicant  to 
produce  a  certifi- 
cate of  his  being 
the  real  resident 
occupier  of  the 
house,  and  of  the 
amount  at  which 
it  is  rated  (a). 


Sect.  3.  "  If  any  overseer  of  any  parish,  township,  or  place  shall, 
after  application  made  to  him  by  or  on  behalf  of  the  person  applying 
for  the  license  required  by  this  Act,  refuse  or  neglect  to  certify  (if  the 
fact  be  so)  that  the  persons  who  have  signed  such  certificate  {as  re- 
qiii/red  by  this  Act,  ante,  71)  are  inhabitants  rated  respectively  as  afore- 
said, he  shall  forfeit  and  pay  any  sum  of  money  not  exceeding  five 
pounds,  to  be  recovered  before  any  justice  of  the  peace  acting  for  the 
county  in  "which  such  parish,  township,  or  place  shall  be  situate,  on 
complaint  of  the  person  by  whom  the  application  shall  have  been  made, 
unless  such  overseer  of  the  poor  shall  show  to  the  satisfaction  of  such 
justice  reasonable  cause  for  such  neglect  or  refusal." 

Sect.  8.  "  If  any  person  shall,  in  any  certificate  required  by  this 
Act,  {ante,  71,)  certify  any  matter  as  true,  knowing  the  same  to  be  - 
false,  or  shall  make  use  of  any  certificate  for  the  purposes  of  this  Act, 
knowing  such  certificate  to  be  forged,  or  the  matters  certified  therein 
to  be  false,  every  such  person  shall,  on  conviction  of  such  offence  before 
two  or  more  justices  of  the  peace,  forfeit  and  pay  the  sum  of  twenty 
pounds ;  and  every  license  for  the  sale  of  beer  or  cider  by  retail  which 
shall  be  granted  to  any  person  who  shall  have  made  use_  of  any  such 
certificate  in  order  to  obtain  the  same,  such  person  knowing  such  cer- 
tificate to  be  forged,  or  the  matters  certified  therein  to  be  false,  shall 
be  void  to  all  intents  and  purposes  ;  and  any  person  who  shall  have 
made  use  of  such  certificate  shall  for  ever  hereafter  be  disqualified 
from  obtaining  a  license  to  sell  beer  or  cider  by  retail  under  the  pro- 
visions of  the  said  recited  Act  or  this  Act." 

A  conviction  under  sect.  8  of  this  Act,  for  making  a  false  certificate, 
is  properly  drawn  if  it  follows  the  directions  of  the  11  &  12  Vict.  c.  43, 
for  the  information  or  complaint  for  that  offence  is  not  within  the 
exception  of  any  "  information,  &c.,  under  or  by  virtue  of  any  of  the 
statutes  relating  to  Her  Majesty's  revenue  of  excise,"  contained  in 
section  35  of  the  latter  Act.  (Reg.  v.  Bakewell,  26  L.  J.  M.  C.  150 ;  7 
E.  S  B.  848,  8.0.) 

Sect.  9.  "  No  license  for  the  sale  of  beer  or  cider  by  retail  to  be 
consumed  or  drank  in  the  house  or  on  the  premises  shall  be  granted, 
except  upon  the  certificate  hereby  required  :  provided  always,  that  in 
all  extra  parochial  places  the  certificate  required  by  this  Act  may  be 
signed  and  given  by  the  inhabitants  rated  to  the  poor  at  six  pounds  in 
■any  adjoining  parish  or  parishes." 

Sect.  21.  "'Provided  always,  that  such  certificate  shall  not  be 
required  as  to  any  house  situated  within  the  cities  of  London  and 
Westminster,  or  within  any  parish  or  place  within  the  bills  of  mor- 
tality, nor  within  any  city  or  town  corporate,  nor  within  the  distance 
of  one  mile  from  the  place  used  at  the  last  election  as  the  place  of  elec- 
tion or  polling  place  of  any  town  returning  a  member  or  members  to 
parliament,  provided  that  the  population,  to  be  determined  according 
to  the  last  parliamentary  census  that  shall  have  been  taken,  in  such 
city,  town  corporate,  or  town  returning  a  member  or  members  to  par- 
liament, shall  exceed  five  thousand." 

By  3  &  4  Vict.  c.  61,  s.  2,  "  Every  person  who  shall  apply  to  be 
licensed  to  retail  beer  or  cider  shall  produce  to  the  proper  officer  of 
excise  authorised  to  grant  such  licenses  a  certificate  in  writing  from  an 
overseer  of  the  township,  parLsh,  or  place  in  which  he  shall  reside, 
certifying  that  such  applicant  is  the  real  resident,  holder,  and  occupier 
of  the  said  house,  and  also  certifying  tlie  true  rent  or  annual  value  at 
which  such  house,  with  the  premisef.  oo  upied  therewith,  is  rated  in 
one  rating  to  the  poor  rates,  according  to  ;he  last  sum  or  rate  made 
and  allowed  in  such  township,  parish,  oj  place  for  the  relief  of  the 


(a)  This  enactment  does  not  require 
the  certificate  of  rcdue  in  aU  cases,  but 
only  for  persons  not  licensed  on  7th, 
Oct.,  1841 :  see  sect.  18,  ante,  69.   The 


certitii.'iite  of  chaj-acter  is  still  required 
in  ail,  c'lses  not  excepted  in  the  4  &  5 
Will.  IV.  c.  85,  s.  21. 
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poor ;  and  every  such  certificate  shall  be  deposited  and  left  with  the 
proper  officer  of  excise  by  whom  such  license  shall  be  granted  ;  and  a 
duplicate  thereof  shall  be  deposited  and  left  with  the  clerk  of  the 
peace  for  the  county,  riding,  or  city,  within  which  such  township,  parish, 
or  place  is  situate." 

No  certificate  is  now  required  for  a  license  to  sell  table  beer  at  a  price 
not  exceeding  l^d.  the  quart  to  be  consumed  off  the  premises ;  see  24  & 
25  Vict.  c.  21,  s.  3,  ante,  p.  69,  and  no  certificate  is  required  from  a 
person  who  takes  out  only  an  additional  license  under  26  &  27  Vict, 
c.  33,  s.  1.     (Ibid.) 

The  2nd  section  of  3  &  4  Vict.  c.  61,  is  in  the  nature  of  a  direction 
and  not  of  a  condition  precedent ;  a  license,  therefore,  is  not  void  on 
the  ground  of  the  want  of  an  overseer's  certificate  that  the  person 
licensed  is  the  real  resident,  holder,  and  occupier  of  the  house,  though 
by  the  1st  section  it  would  be  void  if  in  fact  the  licensee  were  not  the 
real  resident,  holder,  and  occupier.  {Thompson  v.  Harvey, '28  L.  J.  M.  0. 
163 ;  AH.  S  N.  254,  S.  C.)  An  overseer  has  no  arbitrary  discretion  as 
to  certifying,  and  he  must  give  a  certificate  according  to  the  result  of  a 
proper  inquiry  into  the  facts  which  it  is  his  duty  to  make,  and  if  he 
refuse  to  mate  such  inquiry  he  will  be  compelled  by  mandamus  to  do 
so  ;  (Beg.  v.  Overseers  of  WitUngha/m,  2  C.  L.R.  1660 ;)  but  after  bonft 
fide  satisfying  himself  as  to  the  truth  or  falsehood  of  the  facts  he  may 
grant  or  withhold  his  certificate  accordingly,  and  he  cannot  be  com- 
pelled by  mandamus  to  certify  against  the  conclusion  of  his  own  mind  or 
means  of  knowledge;  {Reg.  v.  Kensington,  12  Q.  B.  664;  17  L.  J.  M.  G. 
332  ;)  but  overseers  have  no  right  to  refuse  such  certificate  because  they 
think  there  are  too  many  public  houses,  or  that  a  beer  shop  is  not  required 
in  the  place  in  question.     {Reg.  v.  Overseers  of  Wittingham,  vhi  swp.) 

And  if  a  collector  or  supervisor  of  excise  grant  a  license  for  the  sale 
of  beer  without  the  production  of  a  certificate  of  an  overseer  under 
the  3  &  4  Vict.  c.  61,  s.  2,  the  license  cannot  be  removed  by  certiorari 
on  the  ground  that  it  is  not  a  judicial  act.  {Reg.  v.  Salford  Overseers, 
21  L.  J.  M.  a  223  ;  18  Q.  B.  687,  -S.  C.) 

Costs  of  a  mandamus  to  overseers  to  inquire  are  in  the  discretion  of 
the  court,  and  will  in  general  be  given  to  the  successful  party.  But  if 
it  appears  upon  the  return  to  a  mandamus  to  the  overseers  to  inquire 
into  the  facts  for  the  purpose  of  certifying  that  upon  inquiry  they 
have  not  been  able  to  ascertain  whether  the  applicant  was  occupier  at  the 
time  of  the  application  made  to  them,  but  that  he  was  on  the  occasion 
of  a  previous  application  not  the  occupier,  and  that  they  had  no  notice 
of  a  change  of  occupancy  up  to  the  time  of  the  latter  application  to 
them,  but  that,  at  the  time  of  the  return,  he  was  occupier,  and  they 
had  accordingly  given  him  their  certificate  of  that  fact  with  which  he 
was  satisfied,  the  applicant  will  not  be  deemed  a  successful  party  so  as 
to  entitle  him  to  costs,  because  he  appeared  partly  to  blame  at  first. 
{Reg.  V.  Langridge,  24  L.  J.  Q.  B.  73.) 

Sect.  3.  "That  when  any  person  shall  become  the  occupier  of  a 
house  newly  erected,  and  not  yet  rated,  and  shall  be  desii'ous  of 
taking  out  a  license  to  retail  therein  beer  and  cider  before  the  making 
of  a  new  rate,  it  shall  be  lawful  for  the  proper  officer  of  excise,  if  the 
applicant  shall  in  other  respects  be  duly  qualified,  to  grant  such 
license,  on  the  certificate  of  the  overseer  of  the  poor  certifying  the 
rent  or  annual  value  to  be  not  less  than  that  at  which  such  house, 
with  the  premises  occupied  therewith,  will  be  rated  in  one  sum  to  the 
relief  of  the  poor  in  the  next  rate  to  be  made  and  allowed,  and  certi- 
fying also  that  the  applicant  has  claimed  to  be  rated  in  respect  of  the 
said  house  and  premises." 

Sect.  4,  reciting  that  "  in  some  extra  parochial  places  no  assess- 
ments are  made  or  rates  collected  for  the  relief  of  the  poor,  and  it  is 
expedient  to  provide  for  persons  obtaining  licenses  in  such  places," 
enacts,  "  That  in  any  extra-parochial  or  other  place  where  no  rates  are 
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made  or  collected  for  the  relief  of  the  poor,  it  shall  be  lawful  for  the 
proper  officers  of  excise  authorised  to  grant  licenses  to  grant  a  license 
to  any  person  to  retail  beer  or  cider  in  a  dwelling-house,  which,  with 
premises  occupied  therewith,  shall  be  of  the  real  rent  or  annual  value 
of  fifteen  pounds,  eleven  pounds,  or  eight  pounds  respectively,  accord- 
ing to  the  situation  thereof  as  aforesaid ;  and  in  such  case  the  person 
applying  for  such  license  shall  produce  to  and  deposit  and  leave  with 
the  proper  officer  of  excise  granting  such  license  a  certificate  in  writing, 
signed  by  two  inhabitant  householders  of  the  township  or  place,  certi- 
fying that  the  party  applying  is  the  real  resident  in  and  occupier  of 
the  dwelling  house  sought  to  be  licensed,  and  also  certifying  the  true 
and  real  annual  value  of  the  same,  with  the  premises  occupied  there- 
with, according  to  the  best  of  their  judgment  and  belief" 

Sect.  5.  "  Every  overseer  of  the  poor  who  shall  refuse  to  grant  a 
certificate  of  the  rating  or  assessment  of  any  rated  house  and  premises, 
when  demanded,  or  of  any  person  having  claimed  to  be  rated  in 
respect  of  any  newly  erected  house  not  yet  rated,  or  who  shall  falsely 
certify  any  house  to  be  rated  when  the  same  was  not  duly  rated  at  the 
time  of  the  making  and  allowance  of  the  last  rate  made  and  allowed 
for  the  relief  of  the  poor,  and  every  overseer  or  other  person  who  shall 
falsely  certify  any  person  to  be  the  real  resident,  holder,  and  occupier 
of  any  house,  contrary  to  the  fact,  or  falsely  cei'tify  the  rent  or  annual 
value  at  which  any  dwelling-house  and  premises  shall  now  or  will  be 
rated,  or  the  rent  paid  for  the  same,  or  the  annual  value  thereof,  or 
shall  grant  any  certificate  which  shall  in  any  other  respect  be  wilfully 
false,  shall  forfeit  twenty  pounds." 

Sect.  6.  "  That  every  person  who  shall,  for  the  purpose  of  obtain- 
ing for  himself  or  enabling  any  other  person  to  obtain  a  license  to 
retail  beer  or  cider,  forge  or  counterfeit  any  certificate,  or  shall  pro- 
duce or  make  use  of  any  certificate,  knowing  the  same  to  be  forged  or 
counterfeit,  or  the  matters  certified  therein  or  any  of  them  to  be  false, 
shall  forfeit  fifty  pounds  ;  and  eveiy  license  for  the  retail  of  beer 
or  cider  obtained  by  any  person  on  any  such  forged,  counterfeit,  or 
false  certificate  shall,  on  the  conviction  of  such  person,  be  void  to  all 
intents  and  purposes,  and  shall  be  so  adjudged  ;  and  every  person  who 
shall  be  convicted  of  any  of  the  said  ofienoes,  shall  be  disqualified  from 
obtaining  any  license  under  the  said  recited  Acts  or  this  Act  to  retail 
beer  or  cider  either  to  be  drunk  and  consumed  on  the  premises  or  off  the 
premises. 

The  jurisdiction  to  convict  of  offences  within  this  section  of  using  a 
false  certificate  relative  to  the  annual  value  of  a  house  occupied  by  him, 
in  respect  of  which  he  was  anxious  to  obtain  a  license  to  retail  beer,  is 
in  the  two  justices  having  jurisdiction  in  the  place  where  the  user  took 
place,  and  thereby  the  offence  committed,  and  not  in  the  justices  of  the 
division  or  place  where  the  house  as  to  which  the  license  was  granted 
was  kept  or  situated — under  the  3  &  4  Vict.  c.  61  ;  11  Geo.  IV. 
and  1  Wm.  IV.  c.  64,  and  4  &  5  Will.  IV.  c.  85.  {Reg.  v.  Waghom,  22 
L.  J.  M.  C.m;\E.S  B.  647.)  In  that  case  the  offence  was  commit- 
ted at  Maidstone,  and  within  the  borough  within  which  the  magistrates 
of  the  same  have  exclusive  jurisdiction,  and  the  matter  falsely  certified 
related  to  a  house  in  a  parish  in  the  coimty  of  Kent,  and  the  conviction 
made  by  the  magistrates  of  the  county  acting  in  the  division  within 
which  that  parish  lay  was  quashed. 


By  whom  to  be 
granted  in 
London. 


(3.)  License,  by  whom  and  how  granted — Foem,  Duration,  and 
Entry  of — Entry  or  Premises  with  Excise. 

By  11  Geo.  IV.  &  1  "Will.  IV.  c.  64,  s.  2,  "Any  and  every  such 
license  which  shall  be  taken  out  within  the  limits  of  the  chief  office  of 
excise  in  London  shall  be  granted  under  the  hands  and  seals  of  two  or 
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more  of  the  com/missioners  of  excise  for  the  time  being,  or  of  such  persons 
as  they  the  said  commissioners  of  excise,  or  the  major  part  of  them  for 
the  time  being,  shall  from  time  to  time  authorise,  employ,  or  direct  for 
that  purpose  ;  and  auy  and  every  such  license  which  shall  be  taken  out 
in  any  part  of  England,  not  withim  the  said  limits,  shall  be  granted  under 
the  respective  hands  and  seals  of  the  several  collectors  cmd  supervisors  of 
excise  -within  their  respective  collections  and  districts  :  and  it  shall  be 
lawful  for  the  said  commissioners  of  excise,  or  any  two  or  more  of  them 
respectively,  and  for  the  person  to  be  authorised,  employed,  or  directed 
by  the  said  commissioners  or  the  major  part  of  them,  and  also  for  all 
such  collectors  and  supervisors,  and  they  are  hereby  respectively  autho- 
rised and  required,  within  ten  days  after  the  application  shall  have  been 
made  for  the  same,  to  grant  such  license  to  the  persons  who  shall  apply 
for  the  same  ;  the  person  so  applying  first  paying  for  such  license  a  duty 
of  two  pounds  two  shillings,  to  be  applied  and  accounted  for  as  here- 
after mentioned."  [Which  duty  is  likewise  now  regulated  by  the  4  &  6 
"Will.  IV.  c.  85.]  "And  every  such  license  shall  be  according  to 
the  form  in  the  schedule  annexed  to  this  Act,  (post,)  and  shall  be  duly 
registered  in  the  proper  department  of  the  excise ;  provided  always, 
that  no  such  license  shall  authorise  or  entitle  the  party  licensed  to  re- 
ceive any  license  to  sell  or  retail  wine  or  spirits,  any  thing  in  any  Act  or 
Acts  of  Parliament  to  the  contrary  thereof  notwithstanding :  [or,  by  4  & 

5  Will.  IV.  c.  85,  s.  15,  sweets  or  made  wines,  or  meed,  or  metheglin  :] 
and  a  list  or  register  of  every  license  so  granted,  specifying  the  name 
and  place  of  abode  of  every  person  licensed,  and  the  name  and  descrip- 
tion of  the  house  mentioned  in  such  license,  shall  be  kept  at  the  excise 
office  with  respect  to  all  licenses  granted  by  the  commissioners  of  excise 
or  any  person  authorised  by  them,  and  at  the  office  or  dwelling  house  of 
every  collector  and  supervisor  of  excise  in  their  and  his  respective  col- 
lections and  districts  :  and  such  list  or  register  shall  at  all  times  be  pro- 
duced to  and  shall  be  open  to  the  inspection  and  perusal  of  any  magis- 
trate of  the  county  or  place  where  such  license  shall  be  granted,  and 
where  such  house  shall  be  situate  ;  and  a  copy  of  such  list  or  register 
shall  once  in  every  calendar  month  be  transmitted  by  every  such  col- 
lector or  supervisor  to  the  clerk  of  the  magistrates  for  the  district  in 
which  such  license  shall  be  granted  ;  and  any  copy  of  or  extract  from 
such  list  or  register,  which  shall  or  may  be  at  any  time  required  by  the 
clerk  to  the  magistrates,  shall  be  given  to  him  by  such  collector  or 
supervisor  whenever  thereto  required."  The  schedule  to  the  Act  gives 
the  form  of  the  license,  which  see^ost,  134,  Nos.  4,  6.  , 

By  24  &  25  Vict.  c.  91,  s.  14,  "  Every  license  taken  out  under  the 
1  Will.  IV.  c.  64;  4  &  5  Will.  IV.  c.  85,  and  3  &  4  Vict.  c.  61,  on  and 
after  the  11th  day  of  October,  1861,  shall  be  in  force  from  the  day 
of  the  date  of  such  license  untU  the  10th  of  October  next  following 
the  granting  thereof,  and  every  person  who  shall  after  the  said  10th  of 
October,  take  out  a  license  under  the  said  Acts,  for  the  first  time,  shall 
be  entitled  to  the  same  on  payment  of  a  proportionate  part  of  the  duty 
thereon,  in  the  same  manner  as  a  person  commencing  a  trade  or  busi- 
ness, for  which  an  excise  license  is  required,  may  now  take  out  a 
license  under  the  provisions  contained  in  the  17th  section  of  the  Act 

6  Geo.  IV.  c.  81." 

Formerly  the  applicant  had  to  enter  into  a  bond  with  sureties,  but 
the  necessity  for  a  bond  is  done  away  with  by  30  &  31  Vict.  c.  90,  s.  13. 

Sect.  7.  "No  person  shall  sell  any  beer  by  retail  under  the  pro- 
visions of  this  Act  at  any  time  after  the  expiration  of  any  license  granted 
under  this  Act,  nor  in  any  house  or  place  not  specified  in  such  license  ; 
provided  always,  that  it  shall  be  lawful  for  any  persons  so  licensed  to 
take  out  a  fresh  retail  license  for  the  selling  beer  by  retail  before  the 
expiration  of  any  former  retail  license,  and  so  from  year  to  year." 

Sect.  10.  "Persons  trading  ia  partnership,  and  in  one  house  or 
premises  only,  shall  not  be  obliged  to  take  out  more  than  one  license  in 
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any  one  year,  for  selling  any  beer  by  retail  under  the  provisions  of  this 
Act :  provided  also,  that  no  one  license  which  shall  be  granted  by  virtue 
of  this  Act  shaE  authorise  or  empower  any  person  or  persons  to  seU  any 
beer,  ale  or  porter,  'under  the  provisions  of  this  Act,  in  any  house  or 
place  other  than  the  house  or  place  mentioned  in  such  license  for  selling 
beer,  ale,  and  porter  by  retail,  under  the  provisions  of  this  Act,  and  in 
respect  whereof  such  license  shall  be  granted." 

Subject  to  the  above  provisions,  the  sale  of  cider  cmd  pen-y  is  regulated 
by  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  30,  which,  after  reciting  that 
"  it  is  expedient  that  the  sale  of  cider  and  perry  by  retail  should  be 
licensed  in  like  manner  and  should  be  subject  to  the  like  regulations  as 
the  sale  of  beer,"  enacts,  "  That  from  and  after  the  tenth  day  of  October, 
one  thousand  eight  hundred  and  thirty,  it  shall  be  lawful  for  any  person 
desirous  of  selling  cider  and  perry  by  retail  to  apply  for  and  to  obtain 
an  excise  license  for  that  purpose,  under  the  same  regulations  in  all  re- 
spects (except  as  hereinbefore  is  otherwise  provided)  as  are  in  this  Act 
prescribed  and  contained  with  respect  to  persons  desirous  of  selling  beer, 
ale,  and  porter  by  retail,  and  of  being  licensed  for  that  purpose  ;  and 
that  all  the  clauses,  regulations  and  provisions  in  this  Act  contained  re- 
lating to  the  sale  of  beer  by  retail,  and  to  the  licenses  for  selling  the 
same,  and  to  the  sureties  for  the  parties  licensed,  and  to  the  conduct  of 
the  parties  Ucensed,  and  to  all  other  matters  whatever  respecting  the 
selling  of  beer  by  retail,  and  the  retailers  thereof,  and  the  licenses  for 
the  same,  and  the  houses  where  the  same  are  sold,  and  the  penalties 
against  the  parties  licensed,  shall  be  taken  and  deemed  to  be  applicable 
to  the  sale  of  cider  and  perry  by  retail,  and  to  licenses  for  the  same,  and 
to  the  sellers  of  cider  and  perry  by  retail,  as  if  cider  and  perry,  and  the 
retailers  thereof,  were  expressly  mentioned  and  specified  in  and  through- 
out this  Act :  provided  always,  that  the  person  receiving  a  license  for 
selling  cider  or  perry  by  retail  shall  pay  for  such  license  a  duty  of  one 
pound  one  shilling  and  no  more,  instead  of  the  duty  of  two  pounds  two 
shillings  hereiabefore  mentioned,  and  which  said  duty  of  one  pound  one 
shilling  shall  be  applied  in  like  manner  as  the  said  duty  of  two  pounds 
two  shillings  is  hereinbefore  directed  to  be  applied  ;  and  every  such 
license  shall  be  according  to  the  form  in  the  schedule  annexed  to  this 
Act :  provided  also,  that  any  person  licensed  under  this  Act  to  sell  beer 
by  retail  may  sell  also  cider  and  perry  by  retail  without  receiving  a 
separate  license  for  that  purpose  ;  but  that  no  person  licensed  to  sell 
eider  and  perry  by  retail,  and  paying  for  such  license,  as  herein  provided, 
the  sum  of  one  pound  and  one  shilling,  shall  be  at  liberty  to  sell  beer  by 
retail."     (See  "  Excise,"  Vol.  II.) 

And  by  the  4  &  5  Will.  IV.  c.  86,  s.  15,  it  is  provided  that  "in  every 
such  license  shall  be  specified  whether  the  same  is  granted  for  the  sale 
of  cider  and  perry  by  retail  to  be  drunk  or  consumed  not  in  or  upon  the 
house  or  premises  where  sold,  or  for  the  retail  of  cider  and  perry  to  be 
drunk  and  consumed  in  or  upon  the  house  and  premises  where  sold." 

By  the  3  &  4  Vict.  c.  61,  s.  9,  "  Every  person  whatever  licensed  to 
retail  beer  or  cider  under  the  said  recited  Act  or  this  Act  shall,  in  man- 
ner directed  by  the  7  &  8  Geo.  IV.  c.  53,  and  4  &  5  Will.  IV.  c.  51,  make 
entry  with  the  officers  of  excise  of  every  house,  cellar,  room,  and  place 
for  storing,  keeping  or  retailing  beer  or  cider,  on  pain  of  forfeiting  the 
penalties  imposed  by  the  said  last-mentioned  Act  for  making  use  of 
any  unentered  room  or  place ;  and  all  beer  and  cider  found  in  any 
such  unentered  house,  cellar,  room,  or  place  shall  be  forfeited."  (See 
"jBxctse,"  Vol.  II.) 


On  death  of 
licensee,  his 
executors  or 


(4.)  Continuation  of  License  on  Death  of  Licensee. 

By  the  3  &  4  Vict.  o.  61,  s.  8,  "  Upon  the  death  of  any  person  what- 
ever licensed  to  retail  beer  or  cider  under  the  said  recited  Acts  or  this 
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Act  before  the  expiration  of  the  license,  it  shall  be  lawful  for  the  person  %  License 
authorised  to  grant  licenses  to  authorise  and  empower,  by  endorsement  <go.  for  d:c 
or  otherwise,  as  the  commissioners  of  excise  shall  direct,  the  executors         '       ' 


or  administrators,  or  the  widow  or  chUd,  of  such  deceased  person,  who  '"'''"  »>■  "^hfld, 
shall  be  possessed  of  and  occupy  the  dwelling-house  and  premises  before   K?Hor"'°"^°'* 
used  for  such  purpose,  to  continue  to  retail  beer  and  cider  in  the  same  remainder  of 
house  and  premises  during  the  residue  of  the  term  for  which  such  term  of  license 
license  was  originally  granted,  without  taking  out  any  fresh  license,  or 
payment  of  any  additional  duty  thereon ;  and  also  at  the  expiration  of 
such  license  (in  case  the  residue  of  the  said  term  shall  be  less  than  three 
calendar  months  from  the  death  of  the  person  licensed)  to  grant  a  new 
license  to  such  executors,  administrators,  or  widow,  on  payment  of  the 
proper  license  duty." 
The  necessity  for  a  bond  is  now  got  rid  of,  30  &  31  Vict.  c.  90,  s.- 13. 


(5.)  License,  when  it  becomes  void  oe  foefeited. 

By  the  3  &  4  Vict,  c  61,  s.  6,  "  Every  person  who  shall,  for  the  pur- 
pose of  obtaining  for  himself  or  enabling  any  other  person  to  obtain  a 
license  to  retail  beer  or  cider,  forge  or  counterfeit  any  certificate,  or  shall 
produce  or  make  use  of  any  certificate,  knowing  the  same  to  be  forged 
or  counterfeit,  or  the  matters  certified  therein  or  any  of  them  to  be 
false,  shall  forfeit  fifty  pounds  ;  and  every  license  for  the  retail  of  beer 
or  cider  obtained  by  any  person,  on  any  forged,  counterfeit,  or  false  cer- 
tificate, shall,  on  the  conviction  of  such  person,  be  void  to  all  intents 
and  purposes,  and  shall  be  so  adjudged ;  and  every  person  who  shall  be 
convicted  of  any  of  the  said  offences  shall  be  disqualified  from  obtain- 
ing any  license  under  the  said  recited  Acts,  or  this  Act,  to  retail  beer  or 
cider  either  to  be  drunk  and  consumed  on  the  premises  or  off  the  pre- 
mises." 

By  the  4  &  6  Will.  IV.  c.  86,  s.  8,  "  Every  license  for  the  sale  of  beer 
or  cider  by  retail  which  shall  be  granted  to  any  person  who  shall  have 
made  use  of  any  such  certificate  as  required  by  that  Act,  in  order  to 
obtain  the  same,  such  person  knowing  such  certificate  to  be  forged  or 
the  matters  therein  certified  to  be  false,  shall  be  void  to  all  intents  and 
purposes."     See  ante,  p.  72,  as  to  the  penalty. 

By  3  &  4  Vict.  c.  61,  s.  7, "  Every  person  who  shall  hereafter  be  lawfully 
convicted  of  felony,  or  of  selling  spirits  without  license,  shall  for  ever 
thereafter  be  disqualified  from  selling  beer  and  cider  by  retail,  and  no 
license  to  sell  beer  and  cider  by  retail  under  the  said  recited  Acts  or  this 
Act  shall  be  granted  to  any  person  who  shall  be  so  convicted  as  afore- 
said ;  and  if  any  such  person  shall,  after  having  been  so  convicted  as  afore- 
said, take  out  or  have  any  license  to  sell  beer  or  cider  by  retail  under  the 
said  recited  Acts  or  this  Act,  the  same  shall  be  void  to  all  intents  and 
purposes,  and  every  person  who  shall,  after  being  convicted  as  aforesaid, 
sell  any  beer  or  cider  by  retail,  in  any  manner  whatsoever,  shall  incur 
the  penalty  for  so  doing  without  license,  and  in  all  such  cases  in  the 
prosecution  for  the  recovery  of  such  penalty  a  certificate  from  the  clerk 
of  the  peace,  or  person  acting  as  such,  of  any  such  conviction  as  afore- 
said, shall  on  the  trial  in  such  prosecution  be  legal  evidence  thereof" 

Sect.  10  enacts,  "  That  on  conviction  of  any  such  person  licensed  to 
retail  beer  or  cider  in  any  penalty  for  having  wine  or  spirits  or  sweets 
in  his  possession,  or  for  selling  or  retailing  wine  or  spirits  or  sweets,  the 
license  of  such  person  for  retailing  beer  or  cider  shall  become  nuU  and 
void,  and  shall  be  so  adjudged." 

Sect.  17.  "No  person  licensed  to  retail  beer  or  cider  under  the  said 
recited  Acts  or  this  Act  shall  forfeit  his  license  for  a  first  oifence  against 
the  tenor  or  conditions  of  his  license,  except  as  hereinbefore  provided  ; 
and  no  such  person  shall  be  deemed  to  have  forfeited  his  license,  on 
any  conviction  by  any  justices  of  the  peace  for  any  offence,  unless  sue 
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forfeiture  shall  be  adjudged  and  declared  by  the  justice  or.  justices  by 
whom  such  person  shall  be  convicted  of  the  offence  in  respect  of  which 
the  forfeiture  shall  be  incurred ;  and  when  any  justices  of  the  peace 
shall  adjudge  and  declare  the  license  of  any  person  to  be  forfeited,  such 
ustices  shall  cause  notice  in  writing  to  be  immediately  given  to  the 
commissioners  of  excise  within  the  limits  of  the  chief  office  of  excise, 
or  to  the  collector  of  excise  out  of  such  limits,  of  such  adjudication. 

By  the  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  16,  {post,  87,)  the  licenses 
of  persons  guilty  of  a  third  offence  against  the  tenor  of  their  hcense, 
may  be  adjudged  by  the  court  of  quarter  sessions  on  appeal  forfeited 
and  void.  

(6.)  Management  and  Eegulation  of  Licensed  Houses. 
(a)  Descriptive  Board  to  be  put  on  Houses. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  6,  "  Every  person  who  shaH  be 
licensed  to  sell  beer,  ale,  and  porter  by  retail,  under  the  provisions  of 
this  Act,  shall  cause  to  be  painted,  in  letters  three  inches  at  least  in 
length,  in  white  upon  a  black  ground,  or  in.  black  upon  a  white  ground, 
publicly  visible  and  legible,  upon  a  board  to  be  placed  over  the  door  of 
the  house  or  premises  in  which  such  person  shall  be  licensed  to  sell  beer 
by  retail,  the  Christian  and  surname  of  the  persons  mentioned  in  such 
license,  at  full  length,  together  with  the  words  '  licensed  to  sell  beer  by 
retail ;'  and  every  such  person  shall  preserve  and  keep  up  such  name 
and  words  so  painted  as  aforesaid  during  all  the  time  that  such  person 
shall  continue  so  licensed,  upon  pain  that  every  person  in  any  respect 
making  default  herein  shall  forfeit  and  pay  for  every  such  offence  the 
sum  of  ten  pounds." 

And  by  4  &  5  Will.  IV.  c.  85,  s.  18,  "Every  person  who  shall  be 
licensed  to  sell  beer,  or  cider  or  perry  by  retail,  under  the  authority  of 
the  said  recited  Act  (1  Will.  1 V  c.  64),  and  this  Act,  shall,  on  the  board 
by  the  said  A<t  required  to  be  placed  over  the  door  of  every  person 
licensed  under  the  same,  paint  or  cause  to  be  painted  and  kept  thereon, 
after  the  words  '  licensed  to  sell  beer  or  cider  by  retail,'  the  additional 
words  '  not  to  be  drunk  on  the  premises,'  or  '  to  be  drunk  on  the  pre- 
mises,' as  the  case  may  be,  on  pain  of  forfeiting  the  penalty  by  the  said  Act 
imposed  for  not  having  such  board  affixed  and  continued  over  the  door." 

(b)  Hours  for  openmg  mid  closing  Houses. 

By  11  Geo.  IV.  &  1  WiU.  IV.  c.  64,  s.  11,  "it  shall  be  lawful  for  any 
one  justice  acting  for  any  county  or  place  where  any  riot  or  tumult  shall 
happen,  or  for  any  two  or  more  justices  where  any  riot  or  tumult  may 
be  expected  to  take  place,  to  order  or  direct  that  every  person  licensed 
under  this  Act,  and  keeping  any  house,  situate  within  their  respective 
jurisdictions,  in  or  near  the  place  where  such  riot  or  tumult  shall  happen 
or  be  expected  to  take  place,  shall  close  his  house  at  any  time  which 
such  justice  or  justices  shall  order  or  direct ;  and  every  such  person  who 
shall  keep  open  his  house  at  or  after  any  hour  at  which  such  justices 
shall  have  so  ordered  or  directed  such  house  to  be  closed  shall  be  taken 
and  deemed  to  have  not  maintained  good  order  and  rule  therein,  and 
to  be  guilty  of  an  offence  against  the  tenor  of  the  license  granted  to 
such  person." 

From  the  case  of  Newman  v.  Hardwicke,  (8  Ad.  &  Ell.  124,)  it  would 
seem  that  a  conviction  under  this  section  should  set  out  the  order  of 
the  justices,  and  state  the  particular  time  at  which  the  beer-house  was 
kept  open. 

By  the  3  &  4  Vict.  c.  61,  s.  15,  "  No  person  licensed  to  sell  beer  or 
cider  by  retail  under  the  said  recited  Acts  (11  Geo.  IV.  &  1  Will.  IV. 
c.  64,  and  4  &  5  Will.  IV.  c.  85)  or  this  Act,  shall  have  or  keep  his  house 
open  for  the  sale  of  beer  or  cider,  nor  shall  sell  or  retail  beer  or  cider, 
nor  shall  suffer  any  beer  or  cider  to  be  drank  or  consumed  in  or  at  such 
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house,  ai  amy  tvme  before  the  how  of  jwe  of  the  clock  m  the  mormng  nor 
after  twelve  of  the  clock  at  night  of  any  day  in  the  week  in  the  cities  of 
London  or  Westminster,  or  within  the  boundaries  of  any  of  the  boroughs 
of  Marylebone,  Finsbury,  the  Tower  Hamlets,  Lambeth,  or  Southwaik, 
as  defined  by  an  Act  passed  in  the  second  and  third  years  of  his  late 
Majesty  Bang  William  the  Fourth,  intituled  '  An  Act  to  settle  and 
describe  the  Divisions  of  Counties,  and  the  Limits  of  Cities  and 
Boroughs  in  England  and  Wales,  in  so  far  as  respects  the  Election  of 
Members  to  serve  in  Parliament,'  nor  after  eleven  of  the  clock  within 
any  parish  or  place  within  the  bills  of  mortality,  or  within  any  city, 
cinque  port,  town  corporate,  parish,  or  place,  the  population  of  which, 
according  to  the  last  parliamentary  census,  shall  exceed  two  thousand 
five  hundred,  or  within  one  mile,  to  be  measured  as  aforesaid,  (that  is, 
by  the  nearest  public  street  or  path,  sect.  1,  am,te,  69),  from  any  poUing 
place  used  at  the  last  election  for  any  town  having  the  like  population, 
and  returning  a  member  or  members  to  parliament,  nor  after  ten  of  the 
clock  in  the  evening  elsewhere  ;  and  if  any  such  person'  shall  keep  his 
house  open  for  selling  beer  or  cider,  or  shall  sell  or  retail  beer  or 
cider,  at  any  time  other  than  as  hereinbefore  prescribed  and  directed, 
such  person  shall  forfeit  the  sum  of  forty  shillings  for  every  offence, 
and  every  separate  sale  shall  be  deemed  a  separate  offence." 

The  meaning  of  the  word  "  place ''  used  in  the  15th  section  of  3  &  4 
Vict.  c.  61,  has  chiefly  reference  to  a  place  having  a  collection  of  inhabi- 
tants to  the  required  number,  and  having  a  name  denoting  such  collection, 
ahd  therefore  a  place  having  a  population  exceeding  two  thousand  five 
hundred,  and  being  an  aggregation  of  houses  and  inhabitants  with  a 
separate  name,  and  comprising  parts  of  three  townships,  each  of  which 
maintains  its  own  poor  separately,  but  having  no  local  rights  peculiar 
to  itself,  is  a  place  in  which  a  house  licensed  therein  may  be  kept  open 
till  eleven  of  the  clock,  although  the  beer  house  was  situated  in  one  of 
the  townships  comprised  within  it,  and  having  less  than  two  thousand 
five  hundred  inhabitants.  (Beg.  v.  Gha/rlesworth,  20  L.  J.  M.  0.  181 ; 
2L.M.S  P.  117.) 

W.  was  a  hamlet  maintaining  its  own  poor,  but  within  a  poor  law 
union,  and  contained  ninety-four  inhabitants,  but  the  population  of  the 
parish  within  which  it  was  situate  exceeded  two  thousand  five  hundred 
persons  :  it  was  held  that  a  licensed  beer  house  in  W.  might,  under  the 
15th  section,  be  kept  open  after  ten  o'clock.  (Smith  v.  Bedding,  6 
B.  S  S.  617-621 ;  35  L.  J.  M.  C.  202 ;  see  also  Windsor  v.  Jeffery,  6 
B.  S  S.  628.) 

Bradley  Green  was  a  place  within  the  parish  of  Biddulph,  the 
population  of  which  exceeded  two  thousand  five  hundred,  though  the 
population  of  Bradley  Green  itself  was  less  than  that  number,  and  it 
was  held  that  a  beer  house  in  Bradley  Green  might  be  kept  open  after 
ten  o'clock.  (Scott  v.  Washington,  6  B.  <&  S.  617 ;  13  W.  B.  939  ; 
Windsor  v.  Jeffery,  ubi  swpi) 

As  to  the  hours  for  opening  beer  houses  on  Sundays,  Christmas  Day, 
Good  Friday,  and  fast  days,  see  the  provisions  of  the  11  &  12  Vict. 
c.  49,  as  to  morning  hours,  (post,  p.  126,)  and  the  18  &  19  Vict.  c.  118, 
as  to  afternoon  hours,  (see  post,  p.  127). 

By  the  2  &  3  Vict.  c.  47,  no  licensed  victualler  or  other  person  shall 
open  his  house  withi/n  the  metropolitan  police  district,  for  the  sale  of 
wine,  spii-its,  beer,  or  other  fermented  or  distilled  liquors,  on  Sundays, 
Christmas  Day,  and  Good  Friday,  before  the  hour  of  one  in  the  after- 
noon, except  for  refreshment  for  travellers,  (see  post,  p.  127). 

The  11  Geo.  IV.  &  1  WUl.  IV.  c.  64,  s.  14,  and  the  4  &  5  WiU.  IV. 
c.  85,  s.  6,  by  which  the  hours  for  opening  and  closing  beer  houses 
were  formerly  regulated,  according  to  the  order  of  the  justices  for  that 
purpose,  have  been  repealed  by  the  3  &  4  Vict.  c.  61,  s.  14,  and  these 
hours  are  now  fixed  by  section  15  above  cited,  as  to  week  days. 

A  conviction  under  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  and  4  &  5 
Will.  IV.  c.  85, /o»-  keeping  a  house  open  for  the  sale  of  ieer,  and  selling 
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leer,  and  suffering  it  to  he  drunh  on  the  premises,  (whicli  expressions  are 
repeated  in  the  above  section  of  the  3  &  4  Viot.  c.  61),  at  a  time  of  day- 
prohibited  by  an  order  of  justices,  and  fining  the  party  charged  in  a 
single  penalty  for  "  the  offence,"  was  held  bad,  as  charging  more  than 
one  distinct  offence.     {Newman  v.  Bendyshe,  10  Ad.  &  Ml.  11.) 

The  penalty  under  the  above  15th  section  of  3  &  4  Vict.  c.  61,  it  ■ 
will  be  seen,  is  incurred  by  keeping  the  house  open  for  selling,  or  for 
selling  at  any  time  other  than  the  prescribed  hour,  and  does  not  extend 
to  suffering  beer  to  be  drunk  or  consumed  in  the  house,  but  this  latter 
offence  would  be  punishable  under  11  Geo.  IV.  &  1  Will.  IV.  c.  64, 
section  15,  ipost,  86,  which  imposes  a  general  penalty  where  the  Acts 
give  no  specific  penalty. 

(c)  Standard  Measures  to  he  used. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  12,  "  Every  person  under  this 
Act  licensed  to  sell  beer  by  retail  shall  sell  or  otherwise  dispose  of  all 
such  beer  by  retail  (except  in  quantities  less  than  a  half-pint)  by  the 
gallon,  quart,  pint,  or  half-pint  measure  sized  according  to  the  standard, 
and  shall  also  retail  the  same  ia  a  vessel  sized  according  to  such  standard, 
and  in  default  thereof  he  shall  for  every  such  offence  forfeit  the  illegal 
measure,  and  pay  a  sum  not  exceeding  forty  shillings,  together  with  the 
costs  of  the  conviction,  to  be  recovered  within  thirty  daj^s  next  after 
that  on  which  such  offence  was  committed  before  two  justices ;  and 
such  penalty  shall  be  over  and  above  all  penalties  to  which  the  offender 
may  be  liable  under  any  other  Act."  (See  title  "  Weights  aiui  Measures,'' 
Vol.  V.) 

(d.)  Officers  of  Excise  and  Gonstahles,  when  authorised  to  enter  Licensed 
Houses,  arid  License  to  he  produced  hefore  Magistrates,  if  required. 

By  3  &  4  Vict.  c.  61,  s.  11,  "  It  shall  be  lawful  for  any  officer  of  excise, 
at  all  times  during  the  hours  in  which  any  house  licensed  for  the  retail 
of  beer  or  cider  may  be  kept  open,  to  enter  into  every  house,  cellar, 
room,  or  place  entered  for  the  storing,  keeping,  or  retailing  of  beer  or 
cider,  and  to  make  search  for  and  seize  all  wine  and  spirits  and  sweets 
which  may  be  found  in  any  such  house,  cellar,  room,  or  place,  and  to 
examine  all  beer  or  cider  kept  therein." 

Sect.  12.  "That  it  shall  be  lawful  for  any  officer  of  excise,  during 
the  hours  which  any  house  is  kept  open  for  the  sale  of  beer  after  the 
rate  of  one  penny  halfpenny  or  after  a  less  rate  the  quart,  to  enter  into 
every  such  house,  cellar,  room,  or  place  for  the  keeping  or  retailing  such 
beer,  and  to  make  search  for  and  seize  all  wines,  spirits,  sweets,  and  all 
beer  which  by  law  they  are  not  entitled  to  sell." 

And  by  4  &  5  Will.  IV.  c,  85,  s.  7,  "  It  shall  be  lawful  for  all  con- 
stables and  officers  of  police,  and  they  are  hereby  authorised  and  em- 
powered, to  enter  into  all  houses  which  are  or  shall  be  licensed  to  sell 
beer  or  spirituous  liquors  to  he  consumed  upon  the  premises  when  and  so 
often  as  such  constables  and  officers  shall  think  proper  ;  and  if  any  per- 
son having  such  license  as  aforesaid,  or  any  servant  or  other  person  in 
his  employ  or  by  his  direction,  shall  refuse  to  admit  or  shall  not  admit 
such  constable  or  officer  of  police  into  such  house  or  upon  such  premises, 
such  person  having  such  license  shall  for  the  first  offence  forfeit  and  pay 
any  sum  not  exceeding  five  pounds,  together  with  the  costs  of  the  con- 
viction, to  be  recovered  within  twenty  days  next  after  that  on  which 
such  offence  was  committed,  before  one  or  more  justices  of  the  peace  ; 
and  it  shall  be  lawful  for  any  two  or  more  justices  before  whom  any 
such  person  shall  be  convicted  of  such  offence  for  the  second  time  to 
adjudge  (if  they  shall  so  think  fit)  that  such  offender  shall  be  disqualified 
from  selling  beer,  ale,  porter,  cider,  or  perry  by  retail  for  the  space  of 
two  years  next  after  such  conviction,  or  for  such  shorter  space  of  time 
as  they  may  think  proper." 

The  police  have  a  right  under  this  section  to  be  admitted  to  any  part 
of  the  premises  which  might  be  used  for  the  consumption  of  beer  under 
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the  license  ;  {Reg.  v.  Tott,  30  L.  J.  M.  0.  177  ;)  and,  therefore,  it  is  an 
offence  under  this  section  to  refuse  admission  to  an  outhouse  used  as  a 
cellar  at  one  side  of  a  yard,  adjoining  to  and  at  the  back  of  the  house 
■where  the  cellar  was  occupied  with  the  house,  though  without  any 
direct  internal  communication  with  it.  In  this  case  the  policeman,  as  he 
was  passing  the  house,  heard  persons  within,  and  applied  to  be  admitted. 
He  was  admitted  into  the  house,  but  before  his  admittance  he  heard 
persons  go  to  the  back  part  of  the  premises.  Upon  going  iuto  the  yard 
he  heard  several  persons  in  the  outhouse,  and  applied  to  be  admitted 
there,  but  was  refused.  Held,  that  the  alehouse  keeper  might  be  con- 
victed under  this  section.    {lb) 

The  penalty  for  a  second  conviction  is  disqualification  from  selling 
beer,  &c.  for  two  years  or  less,  and  the  section  does  not  warrant  the  im- 
position of  a  fine  in  addition,  {Beg.  v.  ToU,  ubi  siip.)  And  a  conviction 
was  quashed  which  imposed  the  double  penalty.    {lb) 

Sect.  10.  "  In  case  any  complaint  shall  be  laid  before  two  justices 
of  the  peace  against  any  person  licensed  for  any  offence  against  the  tenor 
of  his  license,  or  against  this  Act  or  the  said  recited  Act,  it  shall  be  law- 
ful for  the  said  justices  (if  they  shall  think  fit)  to  require  such  person  to 
produce  his  license  before  them  for  their  examination  ;  and  if  such  per- 
son shall  wilfully  neglect  or  refuse  so  to  do  he  shall  forfeit  and  pay  for 
such  offence  such  sum,  not  exceeding  five  pounds,  as  the  said  justices 
shall  think  proper ;  and  such  person  shall  and  may  be  convicted,  pro- 
ceeded against,  and  dealt  with  for  such  offence  in  all  respects  in  the 
same  manner,  mutatis  mutandis,  as  is  directed  by  the  said  recited  Act 
with  regard  to  persons  guilty  of  a  first  offence  against  the  said  Act ;  and 
the  penalty  imposed  for  such  offence  shall  be  applied  in  the  same 
manner  as  a  penalty  for  a  first  offence  against  the  said  Act  is  thereby 
directed  to  be  applied." 
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(e)  Permitting  Bnmhermess  or  Disorderly  Conduct  1 
AdMlterating  Beer. 


<i  House- 


By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  13,  "Every  seller  of  beer,  ale, 
and  porter  by  retail,  having  a  license  under  the  provisions  of  this  Act, 
who  shall  permit  any  person  or  persons  to  be  guilty  of  drunkenness  or 
disorderly  conduct  in  the  house  or  premises  mentioned  in  such  license, 
shall  for  every  such  offence  forfeit  the  respective  sums  following ;  and 
every  person  who  shall  in  any  way  transgress  or  neglect,  or  shall  be  a 
party  in  transgressing  or  neglecting,  the  conditions  and  provisions 
specified  in  such  license,  or  shall  allow  such  conditions  or  provisions  to 
be  in  any  way  transgressed  or  neglected  in  the  house  or  premises  so 
licensed,  shall  be  deemed  guilty  of  disorderly  conduct;  and  every  person 
so  licensed  who  shall  permit  any  such  disorderly  conduct,  shall  for  the 
first  offence  forfeit  any  such  sum,  not  less  than  forty  shillings  nor  more 
than  five  pounds,  as  the  justices  before  whom  such  retailer  shall  be 
convicted  of  such  offence  shall  adjudge ;  and  for  the  second  such  offence, 
any  sum  not  less  than  five  pounds  nor  more  than  ten  pounds ;  and  for 
the  third  such  offence,  any  sum  not  less  than  twenty  pounds  nor  more 
than  fifty  pounds ;  and  it  shall  be  lawful  for  the  justices  before  whom 
any  such  conviction  for  such  third  offence  shall  take  place  to  adjudge,  if 
they  shall  so  think  fit,  that  such  offender  shall  be  disqualified  from 
selling  beer  by  retail  for  the  space  of  two  years  next  ensuing  such  con- 
viction, and  also,  if  they  shall  so  think  fit,  to  adjudge  that  no  beer  shaU 
be  sold  by  retail  by  any  person  in  the  house  or  premises  mentioned  in 
the  license  of  such  offender."  A  charge  of  permitting  drunkenness  and 
other  disorderly  conduct  is  not  double,  for  the  charge  is  the  permission 
which  may  at  one  and  the  same  time  be  both  of  drunkenness  and  dis- 
orderly conduct,  {Wray  v.  Toke,  12  Q.  B.  508;  17  L.  J.  M.  C.  183,)  and 
the  names  of  the  drunkards  or  disorderly  persons  need  not  be  named  in 
the  conviction.    (16.) 

TOL,  I.  G 


Uetailer  permit- 
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penalty  for. 

Having  pro- 
hibited articles, 
penalty  for. 


The  same  section  further  enacts  that,  "  If  any  person  so  licensed  as 
aforesaid  shall  knowingly  sell  any  beer,  ale,  or  porter  made  otherwise 
than  from  malt  and  hops,  or  shall  mix  or  cause  to  be  mixed  any  drugs 
or  other  pernicious  ingredients  with  any  beer  sold  in  his  house  or  pre- 
mises, or  shall  fraudulently  dilute  or  in  any  way  adulterate  any  such 
beer,  such  offender  shall  for  the  first  offence  forfeit  any  sum  not  less 
than  ten  pounds  nor  more  than  twenty  pounds,  as  the  justices  before 
whom  such  offender  shall  be  convicted  of  such  offence  shall  adjudge ; 
and  for  the  second  such  offence,  such  offender  shall  be  adjudged  to  be 
disqualified  from  selling  beer,  ale,  or  porter  by  retail  for  the  term  of 
two  years,  or  to  forfeit  any  sum  of  money  not  less  than  twenty  pounds 
nor  more  than  fifty  pounds,  at  the  discretion  of  the  justices  before  whom 
such  offender  shall  be  adjudged  guilty  of  such  second  offence ;  and  if  any 
offender  convicted  of  such  offence  as  last  aforesaid  shall  during  such  term 
of  two  years  sell  any  beer,  ale,  or  porter  by  retail,  either  in  the  house  or 
premises  mentioned  in  the  license  of  such  offender,  or  in  any  other  place, 
he  shall  forfeit  any  sum  not  less  than  twenty-five  pounds  nor  more  than 
fifty  pounds,  and  shall  be  subject  to  a  like  penalty  at  any  and  every 
house  or  place  where  he  shall  commit  such  offence ;  and  if  any  person 
shall  at  any  time,  during  any  term  in  which  it  shall  not  be  lawful  for 
beer  to  be  sold  by  retail  on  the  premises  of  any  offender,  sell  any  beer 
by  retail  on  such  premises,  knowing  that  it  was  not  lawful  to  be  sold, 
such  offender  shall  forfeit  any  sura  not  less  than  ten  pounds  nor  more 
than  twenty  pounds,  as  the  convicting  justices  shall  adjudge." 

Besides  the  penalty  imposed  for  the  adulteration  of  beer  by  this 
section,  a  beer-house  keeper  is  also  liable  to  the  penalties  imposed  by 
the  66  Geo.  III.  o.  68,  s.  2  (see  post,  "  Bxcise,"  Vol.  II.),  for  having  in 
his  possession  any  of  the  prohibited  articles  therein  specified,  or  any 
other  article  or  preparation  to  be  used  as  a  substitute  for  malt  or  hops. 
{Att.-Gen.  v.  Lockwood,  Q  M.  <&  W.  378 ;  10  M.  <&  W.  464.)  The  use 
of  sugar  in  brewing  beer  is  permitted  by  10  Vict.  c.  5. 


Penalty  on  un- 
licensed persons 
selling  beer  and 
cider  by  retail  to 
be  drunk  off  the 
premises,  10^. 


To  be  drunk  on 
the  premises,  20?. 


Permitting  drink- 
ing beer  in  a 
neighbouring 
house,  or  in  any 
shed,  iStc,  with 
intent  to  evade 
the  provisions  of 
the  Act,  to  be 
deemed  drinking 
on  the  premises. 


(7).  Penalties  foe  selling  Beee,  Cideb,  &o.,  without  License. 

By  statute  4  &  5  Will.  IV.  c.  85,  s.  17,  "Every  person  (not  being  duly 
licensed  to  sell  beer,  cider,  and  perry  as  the  keeper  of  a  common  inn, 
ale-house,  or  victualling-house),  who  shall  sell  any  beer,  or  cider,  or  perry 
by  retail  not  to  be  drunk  or  consumed  in  or  upon  the  house  or  premises 
where  sold,  without  having  an  excise  retail  license  in  force  authorising 
him  so  to  do,  shall  forfeit  ten  pounds;  and  every  person  (not  being 
duly  licensed  to  sell  beer,  cider,  and  perry  as  the  keeper  of  a  common 
inn,  ale-house,  or  victualling-house),  who  shall  sell  any  beer,  cider,  or 
perry  by  retail  to  be  drunk  or  consumed  in  or  upon  the  house  or  pre- 
mises where  sold,  without  having  an  excise  retail  license  in  force  autho- 
rising him  so  to  do,  whether  such  person  shall  or  shall  not  be  licensed 
to  sell  beer  to  be  drunk  or  consumed  off  the  premises  where  sold,  shall 
forfeit  twenty  pownds  ;  which  said  penalties  shall  be  sued  for  and  re- 
covered, noitigated  and  applied,  by  the  same  means,  and  under  the 
same  provisions  as  any  other  penalty  may  be  sued  for  and  recovered, 
mitigated  and  applied,  under  any  law  or  laws  of  excise."  (See  Vol.  II., 
tit.  "Excise.")  ' 

Sect.  4.  "If  any  person  licensed  to  seU  beer  or  cider  not  to  be  con- 
sumed upon  the  premises  shall,  with  intent  to  evade  the  provisions  of 
this  Act,  take  or  carry,  or  authorise  or  employ  or  permit  or  suffer  any 
person  to  take  or  carry,  any  beer  or  cider  out  of  or  from  the  house  or 
premises  of  such  licensed  person  for  the  purpose  of  being  sold  on  his 
account,  or  for  his  benefit  or  profit  drunk  or  consumed  in  any  other 
house,  or  in  any  tent,  shed,  or  other  building  of  any  kind  whatever 
belonging  to  such  licensed  person,  or  hired,  used,  or  occupied  by  him, 
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^letOUSe.    {Beer  Houses.) 


such  beer  or  cider  shall  be  deemed  and  taken  to  have  been  drunk  or 
consumed  upon  the  premises,  and  the  person  selling  the  same  shall  be 
subject  to  the  like  forfeitures  and  penalties  as  if  such  beer  or  cider  had 
been  actually  drunk  or  consumed  in  any  house  or  upon  any  premises 
licensed  only  for  the  sale  thereof  as  aforesaid." 

Sect.  19.  "'And  ■whereas  doubts  are  entertained  as  to  what  is  a  sell- 
ing of  beer  or  cider  or  perry  by  retail ;'  be  it  therefore  enacted,  that 
every  sale  of  any  beer,  or  of  any  cider  or  perry,  in  any  less  quantity 
than  four  gallons  and  a  half,  shall  be  deemed  and  taken  to  be  a  selling 
by  retail." 

By  the  3  &  4  Vict.  c.  61,  s.  13,  "If  any  person,  not  being  duly  licensed 
to  sell  beer  or  cider,  shall  retail  any  beer  or  cider,  either  to  be  con- 
sumed in  or  upon  the  house  or  premises  or  off  the  premises  where  sold, 
or  if  any  person  shall  sell  any  beer  or  cider  to  be  consumed  in  or  upon 
the  house  or  premises  where  sold,  without  being  duly  licensed  so  to  do, 
such  person  shall,  in  addition  to  any  excise  penalty  to  which  he  may 
thereby  become  subject,  foi-feit  five  pounds,  such  penalty  to  be  recovered 
in  the  same  manner  as  any  other  penalty  (not  being  excise  penalties) 
are  by  the  said  recited  Acts  (11  Geo.  IV.  and  1  Will.  IV.  c.  64,  and  4  &  5 
"Will.  IV.  c.  85)  or  this  Act  to  be  recovered,  levied,  and  applied  :  Pro- 
vided always,  that  no  information  or  other  proceeding  for  the  recovery 
of  the  said  penalty  shall  be  exhibited  or  commenced  except  by  and  in 
the  name  of  a  constable  or  other  officer  of  the  peace." 

Where  a  constable  tapped  at  a  window  of  the  beer  seller's  premises, 
which  stood  about  three  yards  back  from  the  highway  without  any  mark 
or  boundary  between  them,  and  on  the  window  being  opened  received  a 
mug  of  beer  through  it,  and  drank  part  of  it,  standing  as  close  to  the 
window  as  he  could,  and  the  remainder  while  sitting  on  the  window  sill, 
it  was  held  that  there  was  no  evidence  that  the  beer  was  sold  to  be  con- 
sumed on  the  premises,  and  a  conviction  under  the  above  13th  section 
was  quashed.     {Deal  v.  Schojield,  3  L.  B.  Q.  B.  8  ;  37  L.  J.  M.  G.  15.) 

But  what  is  a  drinking  upon  the  premises  is  a  question  of  fact  for  the 
justices,  and  a  conviction  for  the  selling  beer  by  retail  to  be  drunk  upon 
the  premises  without  a  license  by  a  person  who  had  a  license  to  sell  beer 
to  be  drunk  off  the  premises  only,  was  upheld  where  the  beer  sold  was 
drunk  by  persons  sitting  on  a  form  outside  the  door  and  touching  the 
wall  of  the  house.  {Gross  v.  Watts,  32  L.  J.  M.  G.  73  ;  13  G.  B.  N  S. 
239,  -S.  O.) 

It  was  decided  that  the  above  13th  section  applied  to  the  retailing  or 
sale  of  any  beer,  strong  or  weak  table  beer,  or  other  cheap  or  dear,  and 
there  is  no  exception  in  favour  of  beer  sold  at  the  rate  of  l^d.  a  quart 
or  less  by  reason  of  the  preceding  section  of  the  above  Act,  or  anything 
contained  in  the  42  Geo.  III.  c.  38,  s.  18.  {Mead  v.  Storey,  30  L.  J.  M.  G. 
1 10  ;  QS.&N.  423,  S.  G.).  And  now,  by  24  &  25  Vict.  c.  21,  s.  3,  it  is 
expressly  enacted  that  any  person  may  talce  out  a  license  for  sale  in  any 
house  or  shop  of  table  beer,  at  a  price  not  exceeding  the  rate  of  \\d. 
a  quart,  and  not  to  be  drunk  or  consumed  on  the  premises  when  sold. 

Sect.  7.  "If  any  person  convicted  of  felony  or  of  selling  spirits 
without  license  shall,  after  being  so  convicted,  take  out  or  have  any 
license  to  sell  beer  or  cider  by  retail,  the  same  shall  be  void,  and  every 
person  who,  after  being  so  convicted,  shall  sell  any  beer  or  cider  by 
retail  in  any  manner  whatsoever,  shall  incur  the  penalty  for  so  doing 
without  license,  and  in  all  such  cases  in  the  prosecution  for  the  recovery 
of  such  penalty  a  certificate  from  the  clerk  of  the  peace,  or  person 
acting  as  such,  of  any  such  conviction,  shall  be  legal  evidence  thereof. 
(See  omte,  77.) 
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(8.)  Penalties  toe  Persons  Licensed  to  sell  Beer,  selling  or 
having  in  their  possession  wine,  spirits,  or  sweets. 

By  statute  4  &  5  Will.  IV.  c.  85,  s.  16,  "No  license  to  be  granted 
under  tlie  said  recited  Act  and  this  Act  for  the  sale  of  beer  or  cider  shall 
authorise  any  person  to  take  out  or  hold  any  license  for  the  sale  of 
wine,  spirits,  or  sweets  or  made  wines,  or  mead  or  metheglin ;  and  if 
any  person  licensed  under  the  said  recited  Act  and  this  Act  to  sell  beer 
or  cider  shall  permit  or  suffer  any  wine  or  spirits,  sweets  or  made 
wines,  mead  or  metheglin,  to  be  brought  into  his  house  or  premises  to 
be  drunk  or  consumed  there,  or  shall  suffer  any  wine,  spirits,  sweets, 
mead  or  metheglin,  to  be  drunk  or  consumed  in  his  house  or  premises 
by  any  person  whomsoever,  such  person  shall,  over  and  above  any 
excise  penalty  or  penalties  to  which  he  may  be  subject,  forfeit  twenty 
pounds,  to  be  recovered,  levied,  mitigated,  and  applied  in  the  same 
manner  as  other  penalties  (not  being  excise  penalties)  are  by  this  Act  to 
be  recovered,  levied,  mitigated  and  applied." 

Sect.  20.  "  And  whereas  doubts  have  been  entertained  whether  per- 
sons licensed  to  sell  beer  or  cider  under  the  said  Act  of  the  first  year  of 
his  Majesty's  reign,  who  shall  sell  spirits  or  wine,  or  sweets  or  made 
wines,  or  mead  or  metheglin,  without  being  licensed  so  to  do,  are  liable 
to  the  penalties  imposed  by  the  laws  of  excise  for  selling  spirits  or 
wine,  or  sweets  or  made  wines,  or  mead  or  metheglin,  without  license ; 
be  it  therefore  declared  and  enacted,  that  all  persons  licensed  under  the 
said  recited  Act  and  this  Act  selling  wine  or  spirits,  or  any  sweets  or 
made  wines,  or  mead  or  metheglin,  shall  be  liable  to  and  shall  incur 
all  the  penalties  imposed  by  the  laws  of  excise  for  selling  spirits  or 
wine,  sweets  or  made  wines,  mead  or  metheglin,  without  license." 

By  statute  3  &  4  Vict,  c.  61,  s,  10,  "If  any  person  licensed  to  retail 
beer  or  cider  under  the  said  recited  Acts  or  this  Act  shall  receive  into  or 
keep  or  have  in  his  possession,  in  any  cellar,  room,  or  place  entered  for 
storing,  keeping,  or  retailing  beer  or  cider,  any  wine  or  spirits  or 
sweets,  such  person  shall,  in  addition  to  all  other  penalties,  forfeit  fifty 
pounds,  to  be  recovered  and  applied  under  the  powers  and  provisions  of 
the  said  Acts  of  the  seventh  and  eighth  years  of  the  reign  of  his  said 
late  Majesty  King  George  the  Fourth,  (c.  58,)  and  the  fourth  and  fifth 
yeai's  of  the  reign  of  his  said  late  Majesty  King  "William  the  Fom-th 
(c.  51) ;  and  all  wine  and  spirits  and  sweets  found  in  any  such  entered 
cellars,  rooms,  or  places  shall  be  forfeited;  and  on  conviction  of  any 
such  licensed  person  in  any  penalty  for  having  wine  or  spirits  or  sweets 
in  his  possession,  or  for  selling  or  retailing  wine  or  spirits  or  sweets, 
the  license  of  such  person  for  retailing  beer  or  cider  shall  become  null 
and  void,  and  shall  be  so  adjudged."     (See  tit.  "Excise,"  Vol.  II.) 

And  ss.  11  and  12  authorise  officers  of  excise  to  enter  and  search  for 
and  seize  all  such  wine,  spirits,  and  sweets.     {Ante,  80.) 

But  now  it  is  provided  that  nothing  in  the  above  Act  contained  shall 
disqualify  a  person  from  taking  out  a  license  to  sell  wine  under  the  23 
Vict.  c.  27;  nor  shall  subject  a  person  licensed  for  the  sale  of  wine 
under  such  Act  to  any  penalty  or  forfeiture  by  reason  or  on  account  of 
his  selling,  dealing  in,  retailing,  or  receiving  into  or  having  in  his 
possession  any  wine  or  sweets,  or  made  wines,  or  mead  or  metheglin. 
(24  &  25  Vict.  c.  91,  ss,  10,  11.) 


Two  justices 
sitting  in  petty 
sessions  to  act. 
Within  the  me- 
tropolitan police 
district. 


(9.)  Proceedings  for  the  Eecqvbrt  of  Penalties, 
(a)  What  Justices  may  act. 

The  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  15  {post,  86),  enacts,  that  all 
penalties  shall  be  recovered  before  two  justices  acting  in  petty  sessions  in 
or  for  the  division  or  place  in  which  the  beer-house  is  situate. 

By  the  2  &  3  Vict.  c.  71,  (the  Metropolitan  Police  Act,)  any  one  ma- 
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gistrate  appointed  under  tHat  statute  may  do  alone  any  act  "  whicli  by     2.  License, 
any  law  now  in  force  or  by  any  law  not  containing  an  express  enact-     <fio.  for,  Sc. 

ment  to  the  contrary,  hereafter  to  be  made,  is  or  shall  be  directed  to  be    

done  by  more  than  one  justice  :  provided  that  none  of  the  said  (metro- 
politan police)  magistrates  shall  be  competent  to  act  as  a  justice  of  the 
peace  either  alone  or  with  any  other  justice  or  justices  in  any  thing 
which  is  to  be  done  at  a  special  or  petty  session  of  all  the  justices  acting 
in  the  division,  or  by  the  justices  of  any  of  the  said  counties  or  liberties 
in  quarter  session  assembled." 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  23,  it  is  enacted,  that  "When- 
ever at  any  sessions  for  any  liberty,  county  of  a  city,  county  of  a  town, 
city  or  town  corporate,  there  shall  not  be  present  at  least  two  justices 
acting  in  and  for  any  such  liberty,  county  of  a  city,  county  of  a  town, 
city  or  town  corporate,  it  shall  be  lawful  for  the  justices  acting  in  and 
for  the  county  or  counties  adjoining  to  such  Kberty,  county  of  a  city, 
county  of  a  town,  city  or  town  corporate,  to  act  within  such  liberty  or 
place,  and  with  the  justice  or  justices  thereof  who  shall  be  present  at 
any  such  sessions  as  aforesaid,  for  the  purpose  of  hearing  complaints  as 
to  offences  against  this  Act,  any  law,  custom,  or  usage  to  the  contrary 
notwithstanding." 

Sect.  24.  "Nothing  herein  contained  shall  extend  "to  give  the  justices 
of  the  county  or  any  division  thereof  any  power  or  authority  for  the 
putting  of  the  provisions  of  this  Act  in  execution  within  any  of  the 
cinque  ports  or  either  of  the  two  ancient  towns,  or  any  of  the  corporate 
or  other  members  or  liberties  of  the  cinque  ports  or  two  ancient  towns; 
but  that  it  shall  be  lawftd  fur  the  justices  of  and  for  each  of  the  prin- 
cipal cinque  ports  and  two  ancient  towns,  and  the  liberties  thereof,  and 
for  the  justices  of  and  for  the  liberties  thereof,  and  the  corporate 
members,  to  act  within  the  same  respectively  as  they  have  been  accus- 
tomed, and  for  them  or  any  of  them  to  act  within  each  of  the  corporate 
members  immediately  belonging  or  subordinate  to  such  principal  cinque 
port  or  ancient  town,  with  the  justice  or  justices  of  each  such  corporate 
member,  for  the  purpose  of  hearing  complaints  as  to  offences  against 
this  Act  in  all  such  cases  in  which  the  justices  of  the  county  are  herein- 
before empowered  or  authorised  to  act  with  the  justice  or  justices  of 
any  liberty,  county  of  a  city,  county  of  a  town,  city  or  town  corporate." 

(b)  Sv/mmons  or  Order,  how  served. 

By  the  4  &  5  WUl.  IV.  o.  85,  s.  22,  "  No  summons  or  order  issued  by  Service  of  sum- 
any  justice  of  the  peace  or  other  magistrate  shall  be  deemed  to  be  legally  ^"'^  <«  »rder. 
served  unless  it  shall  be  served  by  some  constable,  specia,l  constable, 
police,  or  other  peace  ofB.cer." 

A  summons  against  a  beer  house  keeper  for  permitting  drunkenness 
and  other  disorderly  conduct  need  not  specify  the  names  of  the  drunk- 
ards, or  state  that  they  were  unknown.  (Wray  v.  Toke,  12  Q.  B.  507  ; 
17  L.  J.  M.  a  183.) 

(c)  Information,  how  a/nd  hy  whom  exhibUed. 

By  the  3  &  4  Vict.  c.  61,  s.  13,  {ante,  83,)  no  information  or  other  information,  how 
proceeding  for  the  recovery  of  the  penalty  incurred  under  that  section  aud  by  whom 
shall  be  exhibited  or  commenced  except  by  or  in  the  name  of  a  con-   exhibited, 
stable  or  other  officer  of  the  peace. 

In  case  of  appeal,  (post,  88,)  the  justices  may  order  the  constable  or 
other  peace  officer  of  the  parish  to  carry  on  the  proceedings. 

With  the  above  exception  an  information  under  these  Acts  may  be 
exhibited  by  any  person  whomsoever.  (11  Geo.  IV.  &  1  WiU.  IV.  c.  64, 
s.  15,  infra.)  In  Moore  v.  Smith,  (1  E.  <b  E.  597  ;  28  L.  J.  M.  G.  126,) 
the  information  was  exhibited  by  the  excise  officers  for  an  offence 
against  4  &  5  Will.  IV.  c.  85,  s.  17. 

In  Beg.  v.  Bawlim,  (8  C.  S  P.  441),  Patteson,  J.,  inclined  to  think 
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that  the  information  (as  directed  by  the  15th  sect,  of  the  11  Geo.  IV. 
&  1  Will.  IV.  c.  64,  infra)  need  not  be  in  writing,  nor  as  it  seems  on 
oath,    (See  tit,  "  Conviction,"  post.) 

(d)  Evidence  and  Witnesses. 

By  3  &  4  Vict,  c,  61,  s,  7,  (ante,  77,)  on  the  prosecution  for  the  re- 
covery of  a  penalty  under  that  section,  a  certificate  from  the  clerk  of 
the  peace  or  person  actiag  as  such,  of  any  such  conviction  as  mentioned 
in  that  section,  shall  be  legal  evidence  thereof;  and  see  11  Geo.  IV.  & 
1  Will,  IV,  c,  64,  s,  26,  post,  87. 

Sect.  20.  "Any  person  summoned  as  a  witness  to  give  evidence 
before  any  justices  or  sessions  touching  any  of  the  matters  aforesaid, 
either  on  the  part  of  the  complainant  or  of  the  person  accused,  who 
shall  neglect  or  refuse  to  appear  at  the  time  and  place  for  that  purpose 
appointed,  and  who  shall  not  make  such  reasonable  excuse  for  such 
neglect  or  refusal  as  shall  be  admitted  and  allowed  by  such  justices  or 
sessions,  or  who  appearing  shall  refuse  to  be  examined  on  oath  or 
affirmation  and  give  evidence,  shall  on  conviction  before  such  justice 
forfeit  and  pay  for  every  such  offence  any  sum  not  exceeding  ten 
pounds."     (See  further,  "Evidence,"  Vol,  II,) 

(e)  Proceedings  hefore  Justifies — Mitigation  of  Penalties — Conviction. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  15,  "AH  penalties  under  this 
Act,  save  and  except  the  penalty  hereinbefore  mentioned  for  selling  beer 
by  any  person  not  duly  licensed  {amie,  82),  shall  and  may  be  recovered 
upon  the  information  of  any  person  whomsoever  before  two  justices 
acting  in  petty  sessions :  and  every  such  penalty  shall  be  prosecuted  and 
proceeded  for  within  three  calendar  months  next  after  the  commission  of 
the  offence  in  respect  of  which  such  penalty  shall  be  incurred  ;  and 
every  person  licensed  under  this  Act  who  shall  be  convicted,  before  two 
justices  so  acting  in  and  for  the  division  or  place  in  which  shall  be 
situate  the  house  kept  or  theretofore  kept  by  such  person,  of  any 
offence  against  the  tenor  of  the  license  to  him  granted  under  this  Act,  or 
of  any  offence  for  which  any  penalty  is  imposed  by  this  Act,  shall, 
unless  proof  be  adduced  to  the  satisfaction  of  such  justices  that  such 
person  had  been  theretofore  convicted  before  two  justices  within  the 
space  of  twelve  calendar  months  next  preceding  of  some  offence  against 
the  tenor  of  his  license  or  against  this  Act,  be  adjudged  by  such  jus- 
tices to  be  guilty  of  a  fii-st  offence  against  the  provisions  of  this  Act, 
and  to  forfeit  and  pay  any  penalty  by  this  Act  imposed  for  such 
offence,  or  if  no  specific  penalty  be  imposed  for  such  offence,  then  any 
sum  not  exceeding  five  pounds,  together  with  the  costs  of  the  convic- 
tion; and  if  proof  shall  be  adduced  to  the  satisfaction  of  such  justices 
that  such  person  had  been  previously  convicted  before  two  justices 
within  the  space  of  twelve  calendar  months  next  preceding  of  one  such 
offence  only,  such  person  shall  be  adjudged  by  such  justices  to  be  guilty 
of  a  second  offence  against  the  provisions  of  this  Act,  and  to  forfeit 
and  pay  any  penalty  by  this  Act  imposed  for  such  offence,  or  if  no 
specific  penalty  be  so  imposed,  then  any  sum  not  exceeding  ten  pounds, 
together  with  the  costs  of  the  conviction  ;  and  if  proof  stall  be 
adduced  to  the  satisfaction  of  such  justices  that  such  person  had  been 
previously  convicted  before  two  justices  within  the  space  of  the  eighteen 
calendar  mouths  next  preceding  of  two  such  separate  offences,  and  if 
proof  shall  be  adduced  to  the  satisfaction  of  the  justices  that  such  per- 
son so  charged  is  guilty  of  the  offence  charged  against  him,  such  person 
shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the  provisions 
of  this  Act,  and  to  forfeit  and  pay  any  penalty  imposed  by  this  Act  in 
respect  of  such  offence,  or  if  no  such  specific  penalty  shall  be  imposed, 
then  to  forfeit  and  pay  the  sum  of  fifty  pounds,  together  with  the  costs 
of  the  conviction." 

Sect,  25,    "  And,  in  order  to  prevent  frivolous  and  vexatious  ap- 
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peals,  a  conviction  in  the  form  or  to  the  effect  following,  mutatis  nrn-     2.  License, 
tandis,  as  the  case  may  be,  shall  be  good  and  effectual  to  all  intents  and    Sc.  for,  &o. 

purposes  whatsoever,  without  stating  the  case  or  the  facts  or  evidence   — 

in  any  more  particular  manner."  (See  this  form,  post,  p.  137,  No.  9.) 
And  now  a  conviction  following  the  directions  of  the  11  &  12  Vict. 
c.  43,  would  be  good  and  effectual,  as  it  would  seem  not  to  be  within 
the  exception  contained  in  the  35th  section.  (See  Beg.  v.  Bahewell, 
1  E.deB.  848  ;  26  L.  J.  M.  0.  150  ;  ante,  p.  72.) 

By  sect.  26,  "  The  justices  before  whom  any  such  conviction  shall  Conviction  to  ho 
have  been  made  shall  return  the  same,  or  cause  the  same  to  be  re-  gossionfami 
turned,  to  the  next  general  session  or  quarter  session  of  the  peace,  filed. 
holden  for  the  county  or  place  wherein  the  offence  shall  have  been  com- 
mitted, and  such  conviction  shall  be  then  and  there  delivered  to  the 
clerk  of  the  peace  or  other  person  acting  as  such,  to  be  by  him  filed  or 
enrolled  amongst  the  records  of  the  said  court  ;  and  the  certificate  of 
the  clerk  of  the  peace  of  such  conviction,  which  he  is  hereby  required 
to  grant,  on  demand,  upon  payment  of  one  shilling,  shall  be  legal 
evidence  of  every  such  conviction." 

Sect.   27.       "No  conviction  under  this  Act,  nor  any  adjudication  Conviction noUo 
made  upon  appeal  therefrom,  shall  be  quashed  for  want  of  form  ;  and  want'of  form" 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  that  there  be  a  good  and  valid  conviction  to  sustain  the 
same."     (Seeposi,  tit.  "  Conviction.") 

An  indictment  for  perjury,  committed  on  the  hearing  of  an  informa- 
tion before  justices,  against  a  person  for  selling  beer  at  improper  hours, 
must  allege  that  the  justices  were  acting  for  the  division  in  which  the 
house  was  situated,  though  it  was  not  necessary  to  say  that  they  were 
assembled  in  petty  session,  for  the  meeting  of  two  justices  was  of  itself 
a  petty  session,  but  Mr.  J.  Patteson  was  inclined  to  think  that  there 
was  no  necessity  that  the  information  should  be  in  writing.  (Reg.  v. 
Bawlim^,  8  C.  d;  P.  439.)  A  conviction  need  not  state  that  the  prose- 
cution was  within  three  months  after  the  offence,  (Wray  v.  Take,  12 
Q.  B.  508  ;  17  L.  J.  M.  C.  83,)  and  if  it  follow  the  form  given  in  the  Act 
it  is  sufficient  as  to  the  statement  of  place  of  holding  petty  sessions.  {lb.) 
See  also  as  to  the  form  of  awai-ding  costs,  the  above  case.  And  see 
now,  11  &  12  Vict.  c.  43,  and  Beg.  v.  Bahewell,  uhi  supra. 

By  3  &  4  Vict.  c.  61,  s.  16,  "it  shall  be  lawful  for  any  justice  or  jus-  Justiceamay 
tices  of  the  peace,  when  he  or  they  shall  see  cause,  to  mitigate  any  ™tig**«  penal- 
penalty  incurred  for  any  offence  committed  against  the  said  recited 
Acts  or  this  Act ;  provided  that  where  any  conviction  shall  take 
place  on  any  information  exhibited  under  the  laws  of  excise,  such 
mitigated  penalty  shall  not  be  less  than  one  fourth  part  of  the 
penalty.'' 


(10.)  Cbetioraei — ^Appeal,  and  Costs  of  Appeal. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  27,  no  conviction  or  any  ad- 
judication made  upon  appeal  therefrom  shall  be  removed  by  writ  of 
certiorari  or  otherwise  into  any  of  her  Majesty's  superior  courts  of 
record.     (See  tit.  "  Certiorari,"  post.) 

Sect.  16.     "It  shall  and  may  be  lawful  for  the  party  convicted  of  Appeal  to  quarter 
any  such  third  offence  (sect  15,  ante,  86)  to  appeal  to  the  general  ses-   sessions  on  third 
sions  or  quarter  sessions  of  the  peace  then  next  ensuing,  unless  such  °  ^'^^ 
sessions  shall  be  held  within  twelve  days  next  after  such  conviction, 
and  in  that  case  to  the  then  next  subsequent  sessions  ;  and  in  such 
case  the  party  so  convicted  shall  before  such  justices  so  convicting  forth- 
with enter  into  a  recognizance,  with  two  sufficient  sureties,  personally 
to  appear  at  the  general  session  or  quarter  session,  and  to  abide  the 
judgment  of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be  by 
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the  court  awarded ;  which  recognizaaces  such  justices  are  hereby 
authorised  to  require  and  take ;  or,  in  failure  of  the  party  convicted 
entering  into  such  recognizance,  such  conviction  shall  remain  good  and 
valid  to  all  intents  and  purposes  ;  and  the  said  justices  who  shall  take 
such  recognizance  from  the  party  convicted  are  also  hereby  required  to 
bind  the  person  who  shall  maie  such  charge  in  a  recognizance  to 
appear  at  such  general  or  quarter  sessions  as  aforesaid,  then  and  there 
to  give  evidence  against  the  person  so  charged,  and  in  like  manner  to 
bind  any  other  person  who  shall  have  any  knowledge  of  the  circum- 
stances of  such  offence  ;  and  it  shall  be  lawful  for  the  said  court  of 
general  session  or  quarter  session  to  adjudge  such  person  to  be  guilty 
of  any  such  third  offence  against  the  provisions  of  this  Act,  as  the  case 
may  be,  and  such  adjudication  shall  be  final  to  all  intents  and  purposes ; 
and  it  shall  be  lawful  for  such  court  of  general  session  or  quarter  ses- 
sion to  punish  such  offender  by  fine  not  exceeding  the  sum  of  one  Ivwn- 
dred poimds,  together  with  the  costs  of  such  appeal,  or  to  adjudge  the 
license  granted  to  and  held  by  or  on  behalf  of  such  offender  to  be 
forfeited  and  void,  or  to  adjudge  that  no  beer  shall  be  sold  by  retail  in 
the  house  or  premises  mentioned  in  the  license  of  such  offender  for  the 
term  of  two  years  from  the  date  of  such  adjudication,  or  to  punish 
such  offender  by  such  fine  as  aforesaid,  and  to  adjudge  such  premises  to 
be  disqualified  for  the  sale  of  beer  as  aforesaid,  and  such  license  to  be 
forfeited  and  void ;  and  if  such  license  shall  be  adjudged  to  be  forfeited 
and  void,  it  shall  thenceforth  be  void  accordingly ;  and  whenever  in 
such  case  or  in  any  other  case  the  license  of  such  offender  shall  be 
adjudged  to  be  void,  such  offender  shall  from  and  after  such  adjudica- 
tion be  deemed  and  taken  to  be  incapable  of  selling  beer,  ale,  or 
porter  by  retail,  in  any  house  kept  by  him,  for  the  space  of  two  years, 
to  be  computed  from  the  time  of  such  adjudication  ;  and  any  license 
granted  to  such  person  during  such  term  shall  be  void  to  all  intents 
and  purposes." 

Sect.  17.  "  Whenever  it  shall  happen  that  any  appeal  respecting 
which  any  recognizance  shall  be  entered  into  in  pursuance  of  this  Act 
shall  be  dismissed,  or  that  the  conviction  appealed  against  shall  be 
affirmed,  or  that  such  appeal  shall  be  abandoned,  it  shall  be  lawful  for 
the  court  to  whom  such  appeal  shall  have  been  made  or  intended  to  be 
made,  and  such  court  is  hereby  required  to  adjudge  and  order  that  the 
party  so  having  appealed  or  having  entered  into  such  recognizance  shall 
pay  to  the  justices  before  whom  such  recognizance  shall  have  been 
entered  into,  or  to  whomsoever  they  shall  appoint,  such  sum  by  way  of 
costs  as  shall  in  the  opinion  of  such  court  be  sufficient  to  indemnify  such 
justices  from  all  costs  and  charges  whatsoever  to  which  such  justices 
may  have  been  put  in  consequence  of  the  intention  or  declared  intention 
of  such  party  to  appeal ;  and  if  such  party  shaU  refuse  or  neglect  to  pay 
forthwith  such  sum,  it  shall  be  lawful  for  the  said  court  to  adjudge  and 
order  that  the  party  so  refusing  or  neglecting  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  remain  until  such  sum  be 
paid,  or  for  any  time  not  exceeding  six  calendar  months,  unless  such 
sum  be  sooner  paid  :  and  in  every  case  in  which  the  conviction  so  ap- 
pealed against  shall  be  reversed,  it  shall  be  lawful  for  such  court  (if  it 
shall  think  fit)  to  adjudge  and  order  that  the  treasurer  of  the  county  or 
place  in  and  for  which  such  justices  whose  judgment  shall  have  been  so 
reversed  shall  have  acted  on  the  occasion  when  they  shall  have  given 
such  judgment,  shall  pay  to  such  justices,  or  whomsoever  they  shall  ap- 
pomt,  such  sum  as  shall  in  opinion  of  such  court  be  sufficient  to  indem- 
nify such  justices  from  all  costs  and  charges  whatsoever  to  which  such 
justices  may  have  been  so  put ;  and  the  said  treasurer  is  hereby 


(a)  As  to  defects  in  form,  being 
cured,  see  the  27th  section,  ante,  87. 


As  to  commitments  in  general,  see 
post,  "Oorrmitment  in  Execution." 
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authorised  to  pay  the  same,  which  shall  be  allowed  to  him  in  his 
aecounts."    See  further  as  to  costs,  tit.  "  Appeal,  Costs." 

Sect.  18.  "  In  every  case  in  which  any  appeal  shall  be  made  by  any 
person  convicted  of  any  offence  under  the  provisions  of  this  Act,  to  the 
general  session  or  quarter  session,  it  shall  be  lawful  for  the  convicting 
justices,  if  no  other  fit  and  proper  person  shall  appear  to  prosecute  such 
charge  and  to  carry  on  such  proceedings  as  may  be  necessary  to  obtain 
at  such  session  an  adjudication  thereon,  to  order  that  the  constable  or 
other  peace  officer  of  the  parish  or  place  in  which  shall  be  situate  the 
house  kept  by  the  person  charged  shall  carry  on  all  proceedings  neces- 
sary to  obtain  such  adjudication  as  aforesaid,  and  to  bind  such  constable 
or  other  peace  officer  in  a  sufficient  recognizance  so  to  do  ;  and  it  shall 
be  lawful  for  the  justices  before  whom  such  offender  shall  have  been 
convicted  to  order  the  treasurer  of  the  county  or  place  in  and  for  which 
such  justices  shall  then  act  to  pay  to  such  constable  or  other  peace 
officer,  and  to  the  witness  or  witnesses  on  his  behalf,  such  sum  or  sums 
of  money  as  to  the  court  shall  appear  to  be  sufficient  to  reimburse  such 
constable  or  other  peace  officer,  and  such  witness  or  witnesses  respec- 
tively, the  expenses  that  he  or  they  shall  have  been  severally  put  to  in 
and  about  such  prosecution,  which  order  the  clerk  of  the  peace  is  hereby 
directed  and  required  forthwith  to  make  out  and  to  deliver  to  such  con- 
stable or  other  peace  officer,  or  to  such  witness  or  witnesses  ;  and  the 
said  treasurer  is  hereby  authorised  and  required,  upon  sight  of  such 
order,  forthwith  to  pay  to  such  constable  or  other  peace  officer,  or  other 
person  authorised  to  receive  the  same,  such  money  as  aforesaid,  and  the 
said  treasurer  shall  be  allowed  the  same  in  his  accounts."  (As  to  ap- 
peals in  general,  Bee  post,  "  Appeal") 


2.  lAcMise 
Sc.for,  &a. 

Proceedings  at 
session,  when  to 
be  caiTied  on  by 
petty  con- 
stable [a). 


Expenses  of 
prosecution  to  be 
charged  on 
county  rates  (i*) . 


(11.)  Penalties,  how  levied  and  enforced. 

By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s._  21,  "  In  every  case  in  which, 
under  the  authority  of  this  Act,  any  justices  shall  adjudge  that  any 
offender  shall  pay  or  cause  to  be  paid  any  penalty,  and  such  offender 
shall  refuse  or  neglect,  within  seven  days  after  his  conviction,  to  pay 
such  penalty,  and  any  costs  which  shall  have  been  duly  assessed  and 
ascertained  by  such  justices,  it  shall  be  lawful  for  such  justices,  if  they 
think  fit,  to  issue  their  warrant  (d),  and  to  levy  the  amount  of  such, 
penalty  and  costs  by  distress  and  sale  of  the  goods  and  chattels  of  such 
offender,  together  with  the  costs  of  such  distress  and  sale ;  and  in  every 
such  case  such  offender,  if  in  custody  at  the  time  that  such  warrant 
shall  be  so  issued,  shall  be  forthwith  discharged ;  but  if  it  shall  appear 
to  such  justices  that  the  goods  and  chattels  of  such  offender  are  not 
sufficient  whereon  to  levy  such  distress,  together  with  the  costs'  of  such 
distress  and  sale,  it  shall  be  lawful  for  such  justices  to  commit  (/)  the 
■  offender  to  the  common  gaol  or  to  the  house  of  correction  of  the  county 
or  place  for  which  such  justices  shall  be  then  acting,  for  any  term  not 
exceeding  one  calendar  month  if  the  penalty  shall  not  be  above  five 
pounds,  for  any  term  not  exceeding  three  calendar  months  if  the  penalty 
shall  be  above  five  pounds  and  shall  not  be  more  than  ten  pounds,  and 
for  any  term  not  exceeding  six  calendar  months  if  the  penalty  shall  be 
above  ten  pounds  :  provided,  nevertheless,  that  whenever  such  offender 
shall  have  been  committed  to  the  common  gaol  or  house  of  correction 


(a)  By  7  &  8  Geo.  IV.  c.  38,  con- 
stables are  not  required  to  make  pre- 
sentments respecting  unlicensed  ale- 
houses. 

(6)  As  to  these  rates,  see  "  County 
Bate,"  "Vol.  I. 

(c)  See  further,  post,  "  Wwrramt  ojr 
JHstreas,"  Vol.  V. 


Penalties  may  be 
levied  by 
distress  (c). 


If  not  sufficient 
distress  on  good?, 
justices  may 
commit  {e). 


■(d)  See  the  form  (No.  26),  post. 

(e)  As  to  defects  in  form  being 
cured,  see  the  27th  section,  ante,  87; 
and  see  further,  post,  "  Commitment  in 
Execution." 

(/)  See  the  form  (No.  21), post. 


Proviso  for 
offenders  pay  ing 
penalties,  &c.  to 
gaoler. 
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Application  of 
penalties. 


in  consequence  of  his  not  having  duly  paid  such  penalty  and  costs,  if 
such  offender  shall  pay  or  cause  to  be  paid  to  the  gaoler  or  keeper  of 
the  house  of  correction,  or  to  whomsoever  such  justices  shall  have  ap- 
pointed, the  penalty  imposed,  and  costs,  together  with  all  the  costs  of 
the  apprehension  of  him  and  of  the  conveyance  of  him  to  the  said  gaol 
or  house  of  correction,  at  any  time  previous  to  the  expiration  of  the 
time  for  which  such  oifender  shall  so  have  been  committed,  such 
offender  shall  be  forthwith  discharged." 

By  sect.  22,  "  Any  justices  before  whom  any  penalty  shall  be  re- 
covered under  the  provisions  of  this  Act  shall  award,  if  they,  shall  think 
fit,  any  portion  of  the  same,  not  in  any  case  exceeding  one  moiety 
tliereof,  to  the  use  of  the  prosecutor ;  and  the  remainder,  or  in  case  no 
part  of  such  penalty  shall  be  awarded  to  the  prosecutor,  then  the  whole 
of  such  penalty  shall  be  awarded  to  be  paid  and  shall  be  paid  to  the 
treasurer  of  the  county  within  which  such  offence  shall  be  committed, 
to  be  applied  by  the  said  treasurer  towards  defraying  the  expenses  of 
such  county,  and  in  aid  of  the  county  rates  of  such  county." 

By  the  3  &  4  Vict.  c.  61,  s.  19,  ante,  66,  the  penalties  under  this  Act, 
where  not  otherwise  directed,  are  to  be  recovered  under  the  provisions 
of  the  former  Acts. 

And  by  section  21,  mite,  66,  the  powers,  provisions,  and  penalties  of 
the  former  Acta  are  to  apply  to  persons  licensed  under  this  Act. 

And  see  now  the  provisions  of  the  11  &  12  Vict.  c.  43,  and  tits. 
"  Conviction,"  Vol.  I. :  "  Commitment,"  Vol.  I. ;  "  Wwrrant  of  Dis- 
tress," Vol.  V. 


Actions  against 
justices,  &o. 


Limitation  of. 


General  issue. 


(12.)  Actions  against  Justices  and  othees. 

_  By  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  28,  "  Every  action  against  any 
justice,  constable,  or  other  person,  for  or  on  account  of  any  matter  or 
thing  whatsoever  done  or  commanded  by  him  in  the  execution  of  his 
duty  or  office  under  this  Act,  shall  be  commenced  within  three  calendar 
months  after  the  cause  of  action  or  complaint  shall  have  arisen,  and  not 
afterwards  ;  and  if  any  person  shall  be  sued  for  any  matter  or  thing 
which  he  shall  have  done  in  the  execution  of  this  Act,  he  may  plead  the 
general  issue  and  give  the  special  matter  in  evidence'" 

As  to  enactments  of  this  kind,  and  the  law  in  general  as  to  actions 
against  justices  of  the  peace  and  other  officers,  see  11  &  12  Vict.  c.  44; 
fost,  "  Jtistices,"  Vol.  Ill, 


What  licenses 
requisite  to  keep 
an  inn. 


Magistrates* 
license  only  here 
considered. 


The  9  Goo.  IV. 
c.  61. 


III.  aicmse  to  sell  fflmine  anir  Skmits,  met,  S(t.  in  Jnns 
or  luliltc  ?|ouses. 

To  enable  a  person  to  keep  an  inn,  or  (as  it  is  now  more  generally 
called)  a  public  house,  and  sell  therein  wine  and  spirits,  beer,  cider  or 
perry,  or  other  exciseable  liquors,  two  licenses  are  necessary  :  first  a 
magistrates'  license  ;  and  secondly,  an  excise  license.  Neither  is  opera- 
tive alone,  both  together  they  become  so.  (Rex  v.  Drake,  1  Bwrn's  J 
24th  ed.  56  ;  Rex  v.  Downes,  3  T.  R.  560.) 

We  shall  in  this  place  notice  only  the  laws  and  regulations  as  to  the 
magistrates  license  ;  as  to  the  license  to  be  obtained  from  the  excise,  see 
post,  "Excise,"  Vol.  II.  It  may  be  as  well  to  observe,  that  by  the  9 
(jeo.  i  V.  c.  61,  s.  17,  no  excise  license  can  be  granted  until  a  magistrates' 
license  has  been  obtained. 

The  only  Act  now  in  force  regulating  the  licensing  of  alehouses  by 
magistrates,  for  the  selling  therein  of  wine,  spirits,  beer,  cider,  perry,  or 
other  exciseable  liquors,  is  the  9  Geo.  IV.  c.  61,  intituled,  "  An  Act  to 
regulate  the  granting  of  Licenses  to  Keepers  of  Inns,  Alehouses  and 
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Victualling  Houses  in  England  "  (a),  which  commences  by  reciting  the      3.  Magis- 
expediency  of  reducing  into  one  Act  the  laws  relating  to  the  licensing,   trate,^  License 
by  justices  of  the  peace,  of  persons  keeping  or  about  to  keep  inns,  ale-        for,  &c. 

houses  and  victualling-houses,  to  sell  exciseable  liquors  by  retail,  to  be   

drunk  or  consumed  on  the  premises,  in  that  part  of  the  United  Kingdom   Title  and  recital 
called   England.     The   statutes   relative  to  refreshment  houses  are  °^- 
noticed,  post,  tit.  "  Refreshment  Houses,"  Vol.  V. 

We  will  at  present  consider  this  statute  of  9  Geo.  IV.  c.  61,  and  the 
various  laws  and  regulations  relative  to  the  magistrate^  license  for 
selling  wine,  spirits,  beer,  cider,  or  perry,  or  other  exciseable  liquors,  in  Division  of 
the  following  order  :  subject, 

1.  The  Repeal  of  Statutes  prior  to  the  9  Geo.  IV.  e.  61,  91. 

2.  The  Places,  Sc,  exempted  from  the  Provisions  of  that  Act,  92. 

3.  The  Rules  for  Interpretation  of  it,  94. 

4  The  Places  which  require  the  License,  95. 

5.  fTho  may  home  it,  95. 

6.  Proceedings  by  Party  before  applying  for  License,  96. 

7.  Licensing  Meeting,  when  and  where  held,  96. 

8.  What  Justices  may  attend  the  Meeting — Proceedings  at  the  Meeting 

to  obtain  License — The  Adjournment  of  the  Meeting,  98. 

9.  License,  how  granted,  its  Form,  Duration  and  Effect,  100. 

10.  The  Transfer  of  the  License,  and  Grant  of  a  fresh  License  in  Case 

of  Removal,  Death,  Ba/nkruptcy,  or  other  Contingency,  101. 

11.  Fees  for  granting  the  License,  105. 

12.  Penalty  for  selling  Wine  or  Spirits,  <&c.,  without  it,  105. 

13.  Penalty  f 01'  not  selling  by  Standard  Measures,  107. 

14.  Penalty  for  not  Closing  Public  Houses  in  Riots,  107. 

15.  Penalty  and  Punishment  for  Offences  against  the  License,  107. 

16.  Compelling  attendance  of  Witnesses — Conviction—  Defects  in  Form 

—  Certiorari,  dbc,  110. 

17.  Penalties,  how  to  be  recovered  and  applied,  111. 

18.  Appeal,  So.,  113. 

19.  Actions  agamst  Justices,  <&c..  Limitation  of^Plea,  £c.,  117. 

20.  Remedies  on  Refusal  to  grant  or  transfer  License,  by  Appeal,  Man- 

damus, Action,  Indictment,  Criminal  Information,  So.,  117. 

21.  Remedy  for  improperly  granting  a  License,  120, 


(1.)  Eepeal  of  Statutes  prior  to  9  Geo.  IV.  c.  61. 

By  9  Geo.  IV.  c.  61,  s.  35,  the  Act  is  to  commence  on  the  10th  of  s  Geo.iv.  c.  ei. 
October,  1828,  next  ensuing  the  passing  thereof :  and  the  section  then   Commeucment 
repeals  the  statute  5  &  6  Edw.  VI.  c.  25 ;  the  1  Jac.  I.  c.  9  ;  the  4  Jac.  I.   ^^^A  of  Acts. 
c.  4  &  5  ;  the  7  Jac.  I.  c.  10  ;  and  so  much  of  the  21  Jac.  I.  c.  7,  s.  4,  as 
provides  that  any  person,  being  an  alehouse  keeper,  and  who  shall  be 
convicted  of  any  offence  against  the  said  Act,  shall  be  disabled  from 
keeping  an  alehouse  for  three  years ;  and  the  1  Car.  I.  c.  4 ;  the  3 
Car.  I.  c.  3  ;  and  so  much  of  the  9  Geo.  II.  c.  23,  ss.  14,  15,  20,  as 
relates  to  the  licensing  of  retailers  of  spirituous  liquors,  and  to  the 

(a)  The  statute  regulating  alehouses  in  Scotland  is  the  9  Geo.  IV.  c.  58. 
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Except  such  of 
Acts  as  repeal 
former  Acts,  and 
except  as  to  sub- 
sisting licenses, 


conviction  of  persons  selling  liquors  l)y  retail  without  a  license,  and  to 
the  summoning  of  excise  officers  for  the  more  easy  discovery  of  such 
offenders  ;  and  so  much  of  the  24  Geo.  II.  c.  40,  s.  24,  as  relates  to  the 
fees  of  justices'  clerks  ;  and  so  much  of  the  26  Geo.  II.  c.  13,  s.  12,  as 
prevents  justices  of  the  peace  in  certain  cases  from  granting  licenses  ; 
and  the  whole  of  the  26  Geo.  II.  c.  31  ;  and  so  much  of  the  28  Geo.  II. 
c.  19,  s.  2,  as  explains  a  clause  in  the  last-mentioned  Act ;  and  so  much 
of  the  29  Geo.  II.  c.  12,  ss.  23,  24,  as  relates  to  continuing  and  renewing 
licenses ;  and  so  much  of  the  30  Geo.  II.  c.  24,  s.  14,  as  imposes  a 
penalty  on  the  keepers  of  public  houses  for  suffering  gaming  ;  and  so 
much  of  the  5  Geo.  III.  c.  46,  ss.  20,  21,  22,  as  requires  retailers  of 
exciseuble  liquors  to  exhibit  their  licenses,  and  clerks  of  the  peace  to 
deliver  lists  of  persons  licensed,  and  altering  the  punishment  of  such 
retailers  selling  without  a  license ;  and  the  whole  of  the  32  Geo.  III. 
c.  59  ;  and  so  much  of  the  38  Geo.  III.  c.  54,  s.  13,  as  exempts  from  the 
foregoing  penalty  persons  selling  beer  or  ale  above  certain  quantities  ; 
and  the  whole  of  the  39  Geo.  III.  c.  86  ;  and  so  much  of  the  48  Geo. 
III.  c.  143,  ss.  7,  10,  as  relates  to  the  form  of  justices'  licenses,  and  to 
justices'  clerks'  fees  ;  and  so  much  of  the  4  Geo.  IV.  c.  125,  ss.  1,  6,  as 
alters  the  time  for  holding  such  meetings,  and  for  giving  notices  of 
applying  for  licenses  for  houses  not  before  licensed,  "  except  only  such 
parts  of  any  of  the  said  Acts  as  repeal  any  former  Acts  or  parts  of 
Acts,  and  except  also,  that  all  licenses  granted  and  recognizances 
entered  into  under  the  said  Acts  hereby  repealed,  or  any  of  them,  or 
under  the  3  Geo.  IV.  c.  77  (a),  shall  remain  in  full  force  and  virtue 
until  the  end  of  the  terms  for  which  such  licenses  and  recognizances 
respectively  have  been  or  shall  be  granted  or  entered  into  ;  and  all 
offences  against  the  tenor  of  the  said  licenses,  or  in  breach  of  the  con- 
ditions of  such  recognizances,  and  all  offences  committed  against  the 
said  recited  Acts,  or  any  of  them,  before  the  commencement  of  this 
Act,  shall  and  may  be  prosecuted,  heard,  determined,  and  punished,  as 
if  this  Act  had  not  been  made  ;  and  all  such  offences  committed  after 
the  commencement  of  this  Act  shall  be  prosecuted,  heard,  determined 
and  punished  under  the  provisions  of  this  Act." 


Act  not  to  affect 
two  TJniveraities ; 
nor  tlie  Vintners 
of  London ;  nor 
to  alter  the  time 
for  licensing  in 
London ;  nor  any 
law  of  excise ; 
nor  to  proliibit 
sale  of  beer  at 
fairs. 


IVeemen  of 
Vintner's  Com- 
pany subject  to 
certain  provisions 
within  the  metro- 
politan police 
district. 


j(2.)  The  Places,  &c,,  exempted  from  9  Geo.  IV.  c.  61. 

Sect.  36.  "Nothing  in  this  Act  contained  shall  extend  to  alter 
or  in  any  manner  to  affect  any  of  the  rights  or  privileges  of  the  Uni- 
versities of  Oxford  or  Cambridge,  or  the  powers  of  the  chancellors  or 
vice-chancellors  of  the  same,  as  by  law  possessed  under  the  respective 
charters  of  the  said  Universities  or  otherwise  ;  or  the  master,  wardens, 
freemen  and  commonalty  of  the  Vintners  of  the  city  of  London,  but 
not  to  extend  to  those  freemen  of  the  said  Company  of  Vintners  who 
have  obtained  the  same  by  redemption  only ;  nor  to  alter  the  time  (6) 
of  granting  licenses  for  keeping  inns  in  the  city  of  London ;  provided 
also,  that  nothing  in  this  Act  contained  shall  alter  any  law  relating  to 
the  revenue  of  excise,  except  so  far  as  the  same  is  hereby  expressly 
altered  and  otherwise  provided  for."  (See  Beg.  v.  Archdall,  8  Ad.  &  Ell. 
281,  where  the  right  of  the  University  of  Cambridge  to  grant  licenses 
was  fully  considered.) 

But  by  the  2  &  3  Vict.  c.  47,  s.  41,  "  After  the  passing  of  this  Act, 
every  person  who,  by  reason  of  his  or  her  freedom  of  the  mystery  or 


(a)  Now  expired. 

(6)  The  magistrates  of  London 
must  pursue  the  other  regulations  of 
this  Act  relating  to  the  manner  and 


place  of  holding  the  meeting.  See 
iJ.  V.  Bovmes,  3  Term  Sep.  560 ;  R.  v. 
Justices  of  Surrey,  2  D.  tSi  B,  Mag. 
Cos.  435. 
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craft  of  Vintners  of  the  city  of  London,  or  of  any  right  or  privilege  of 
such  mystery,  shall  claim  to  be  entitled  to  sell  foreign  wine  by  retail, 
to  be  drunk  or  consumed  on  the  premises  within  the  metropolitan 
police  district,  without  license,  shall  be  subject  to  all  the  provisions  of 
all  Acts  made  for  the  regulation  of  persons  so  licensed,  (except  those 
provisions  which  require  or  refer  to  the  taking  out  of  a  license,  either 
from  any  justice  of  the  peace  or  from  the  commissioners  of  excise,)  and 
in  the  case  of  any  offence  committed  by  him  or  her  against  the  tenor 
of  the  license  granted  under  the  provisions  of  any  Act  for  the  sale  of 
exoiseable  liquors  by  retail  to  be  drunk  or  consumed  on  the  premises, 
shall  be  liable  to  be  dealt  with,  proceeded  against,  and  punished  in 
like  manner  as  if  selling  wine  by  license,  and  not  by  virtue  of  such 
claim  or  privilege." 

But  with  respect  to  wine  licenses.  By  25  Vict.  c.  22,  s.  16,  no  freemen 
of  the  Company  of  Vintners  shall  be  entitled  to  sell  wine  in  more  than 
one  separate  or  distinct  house  or  premises  at  the  same  time  without 
taking  out  the  proper  excise  license  in  that  behalf,  nor  shall  any  free- 
man be  entitled  to  exercise  the  said  privilege,  unless  he  shall  have  pre- 
viously made  an  entry  of  the  house  or  premises  in  which  he  intends  to 
sell  wine  with  the  proper  officer  of  excise  in  the  manner  directed  in 
the  5th  section  of  an  Act,  4  &  5  Will.  IV.  c.  51. 

Formerly,  nothing  in  the  9  Geo.  IV.  c.  61,  or  the  11  Geo.  IV.  &  1 
Will.  IV.  c.  64,  extended  to  prohibit  any  person  from  selling  beer  in 
booths  or  other  places  at  the  time  and  within  the  limits  of  the  ground 
or  place  in  or  upon  which  is  holden  any  lawful  fair  in  like  manner  as 
such  person  was  authorised  to  do  before  the  passing  of  those  Acts 
respectively.  (See  ante,  p.  67.)  This  exemption  was  revoked,  however, 
by  25  Vict.  c.  22,  s.  12.  {Hvixham  v.  TVheehr,  33  L.  J,  M.  G.  153.  See 
also  26  &  27  Vict.  c.  33,  s.  21  ;  cmte,  p.  67.) 

Occadonal  Licenses. 
And  it  is  now  provided  by  the  25  <fc  26  Vict.  c.  22,  s.  13,  that  "  It 
shall  be  lawful  for  the  Commissioners  of  Inland  Revenue  whenever 
they  shall  consider  it  conducive  to  public  convenience,  comfort,  and 
order,  and  with  the  consent  in  writing  of  one  justice  of  the  peace  (26  & 
27  Vict.  c.  33,  s.  20),  usually  acting  at  the  petty  sessions  for  the  petty 
sessional  division  within  which  the  place  of  sale  is  situate  to  authorise 
any  officer  of  excise  to  grant  to  any  person  who  shall  be  duly  authorised 
to  keep  a  common  inn,  alehouse,  or  victualling  house,  and  who  shall 
have  taken  out  the  proper  excise  licenses  to  sell  therein  beer,  spirits, 
wine,  or  tobacco,  an  occasional  license  under  this  Act  empowering  him 
to  sell  the  like  articles  for  which  he  shall  have  taken  out  such  licenses 
as  aforesaid  at  such  other  place  and  for  and  during  such  space  or  period 
of  time  not  exceeding  three  consecutive  days  at  any  one  time  as  the 
said  commissioners  shall  approve,  and  as  shall  be  specified  in  such  occa- 
sional license,  and  any  person  who  shall  have  taken  out  such  occasional 
license  shall  not  be  liable  to  any  penalty  or  forfeiture  whatever  by 
reason  or  on  account  of  his  selling  the  articles  mentioned  in  the  said 
license  during  the  time  and  at  the  place  specified  therein,  provided  that 
no  such  occasional  license  shall  authorise  the  sale  of  beer,  spirits,  or 
wine,  except  during  the  hours  extending  from  sunrise  to  one  hour  after 
sunset  (26  &  27  Vict.  c.  33,  s.  20).  And  that  upon  the  occasion  of  any 
public  dinner  or  ball  it  shall  be  lawful  for  the  person  who  shall  have 
obtained  an  occasional  license  under  the  provisions  of  the  above  Act  to 
sell  the  said  liquors  during  such  hours  before  or  after  sunrise  or  sunset 
as  shall  be  allowed  and  specified  in  that  behalf  in  the  consent  to  be 
given  by  the  justice  of  the  peace  for  the  granting  of  such  occasional 
license  (26  &  27  Vict.  c.  33,  s.  20) ;  and  provided  that  the  said  license 
shall  not  protect  any  such  person  in  the  sale  of  any  of  the  ai-ticles 
herein  mentioned,  unless  he  shall,  at  Ithe  time  of  such  sale,  produce 
such  license  when  requested  to  do  so  by  any  officer  of  excise  or  by  any 


93 

3.  Magis- 
trates' License 
for,  <&c. 

9  Geo.  IV.  c.  61. 


As  to  selling 
wine  by  master, 
wardens,  f reem  eu , 
and  commonalty 
of  the  Vintners 
of  tie  City  of 
London. 


Persons  selling 
beer  in  booths, 
&c.,  during  a 
fair. 


94  ^leflOUSe.     (Public  Houses.)                    [s.  in. 

3.  Magis-  constable  or  police  officer.    Nor  shall  any  anch  license  be  granted  for 

trati^  License  the  sale  of  the  articles  therein  mentioned  on  any  Sunday,  Christmas 

for,  cfcc.  day,  or  Good  Eriday,  or  on  any  day  appointed  for  a  public  fast  or 


9  Geo.  IV. .;.  61. 


thanksgiving." 


(3.)  Etjles  for  Interpretation  of  9  Geo.  IV.  c.  61. 


Rules  for  iutef  ^  order  to  remove  doubts  as  to  the  meaning  of  certain  words  in  this 

pretation  of  Act,    Act,  the  37th  section  of  the  Act,  after  reciting  to  that  effect,  enacts,' 
0  Geo.  IV.  c.  61.     u  That  the  word  '  justice '  shall  be  deemed  to  mean  justice  of  the  peace ; 
and  that  the  words  'treasurer  of  the  county  or  place '  shall  be  deemed 
to  include  any  officer  acting  in  such  capacity,  or  charged  with  the 
receipt  and  expenditure  of  monies  from  and  out  of  which  the  cost  of 
public  prosecutions  have  been  usually  defrayed  ;  that  the  words  '  peace 
officer '  shall  be  deemed  to  include  any  petty  constable,  tithing-man, 
headborough,  beadle,  or  bailiff;  that  the  words  'parish  officer'  shall  be 
deemed  to  include  any  churchwarden,  or  chapel-wardens,  or  overseers 
of  the  poor ;  and  that  the  said  words  'justice,' '  treasurer  of  the  county 
or  place,' '  peace  officer,'  '  parish  officer,'  and  the  words '  high  constable ' 
and  the  words  'petty  constable,'  and  the  words  '  overseer  of  the  poor,' 
and  the  words  '  clerk  of  justices,'  shall  each  be  deemed  to  include  any 
person  acting  as  such,  and  any  number  of  justices,  treasurers,  peace 
officers,  parish  officers,  high  constables,  petty  constables,  overseers  of  the 
poor,  and  clerks  of  justices  ;  and  the  word  '  high  constable '  shall  include 
any  constable  of  any  borough  having  a  separate  commission  of  the  peace 
to  whom  the  justices  of  the  same  borough  may  direct  their  precept  or 
precepts  under  this  Act,  although  such  borough  may  not  have  a  separate 
court  of  quarter  sessions  (24  &  25  Vict.  c.  75,  s.  2) ;  and  that  the  word 
'  person,'  and  the  word  '  party,'  shall  be  deemed  to  include  any  number 
of  persons  and  parties  ;  and  that  the  meaning  of  the  aforesaid  several 
words  shall  not  be  restricted,  although  the  same  may  be  subsequently 
referred  to  in  the  singular  number  and  masculine  gender  only  ;  and 
that  the  word  'notice,'  and  the  word  'license,'  and  the  word  'adjourn- 
ment,' and  the  word  '  day,'  and  the  word  '  time,'  and  the  word  '  house,' 
and  the  word  '  place,'  shall  each  be  deemed  to  include  any  number  of 
notices,  licenses,  adjournments,  days,  times,  houses,  or  places;   and 
that  the  word  'county,'  and  the  words  'county  or  place,'  shall  be 
deemed  severally  to  include  any  county,  riding,  division  of  the  county 
of  Lincoln,  hundred,  division  of  a  county,  liberty,  division  of  a  liberty, 
county  of  a  city,  county  of  a  town,  city,  cinque  port,  or  town  corporate  or 
borough,  having  a  separate  commission  of  the  peace,  although  it  may  not 
have  a  separate  court  of  quarter  sessions  (24  &  25  Vict.  c.  75,  s.  2)  ;  and 
the  words  '  division  or  place '  shall  be  deemed  to  include  any  division 
of  a  county  or  riding,  liberty,  division  of  a  liberty,  county  of  a  city, 
county  of  a  town,  city,  cinque  port,  or  town  corporate ;  and  that  the 
words  'parish  or  place '  shall  be  deemed  to  include  any  township, 
hamlet,  tithing,  vill,  eitra-parochial  place,  or  any  place  maintaining  its 
own  poor  ;  and  that  the  word  '  inn '  shall  be  deemed  to  include  any 
inn,  alehouse,  or  victualling-house ;  and  that  the  words  '  inn,  alehouse, 
or  victualling-house,'  shall  be  deemed  to  include  all  houses  in  which 
shall  be  sold  by  retail  any  exciseable  liquor,  to  be  drunk  or  consumed 
on  the  premises ;  and  that  the  words   '  exciseable  liquor '  shall  be 
deemed  to  include  any  ale,  beer,  or  other  fermented  malt  liquor,  sweets, 
cider,  perry,  wine,  or  other  spirituous  liquor  which  now  is  or  hereafter 
may  be  charged  with  duty  either  by  customs  or  excise  ;  and  that  the 
word  '  penalty '  shall  be  deemed  to  include  any  fine,  penalty,  or  for- 
feiture of  a  pecuniary  nature  ;  and  that  the  meaning  of  the  said  several 
words  shall  not  be  restricted,  although  the  same  may  be  subsequently 
referred  to  in  the  singular  number  only." 
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It  does  not  appear  that  a  magistrates'  license  under  this  Act  of  9 
Geo.  IV.  is  required  for  the  keeping  of  a  house  of  any  particular 
denomination,  the  necessity  for  such  license  depending  on  the  sale  or 
disposal  for  consideration  of  exciseable  liquors  by  retail  to  be  consumed 
in  the  house.  If  such  liquors  are  so  sold  or  disposed  of  by  retail,  to  be 
drunk  or  consumed  on  the  premises,  such  house  is  an  inn,  alehouse,  or 
TictualUng-house,  within  the  meaning  of  the  9  Geo.  IV.  c.  61,  and 
requires  a  license.    (See  1  Hawk.  c.  32,  s.  4.) 

It  seems,  indeed,  that  a  house  in  which  persons  board  and  pay  a  sum 
certain  in  respect  of  their  entertainment,  whether  by  the  day  or  week, 
or  any  longer  period,  without  relation  to  any  quantity  of  any  excise- 
able  liquor  with  which  they  may  be  supplied,  does  not  require  a 
license ;  and  it  has  accordingly  been  determined  on  prior  statutes,  that 
houses  at  Epsom,  where  they  take  in  lodgers  and  boarders,  coming  to 
drink  the  waters  there  during  the  season,  and  dress  victuals,  and  seU 
them  ale  and  beer,  and  entertain  their  horses  at  8d  a  day,  but  sell  to  no 
other  persons,  are  not  inns  nor  alehouses  requiring  a  magistrates' 
license.  {Parker  v.  Flint,  12  Mod.  254  ;  Salk.  287  ;  Garth.  417  j  1  Ld. 
Saym.  479,  S.  G.) 

We  have  already  seen,  (ante,  p.  92,)  the  9  Geo.  IV.  c.  61,  s.  36,  does  Universities, 
not  affect  the  two  Universities. 

The  annual  Mutiny  Act  generally  enacts,  that  when  any  persons  Canteens. 
shall  hold  any  canteens  under  proper  authority  of  the  Board  of  Ord- 
nance, it  shall  be  proper  for  any  two  justices  within  their  respective 
jurisdictions  to  grant  or  transfer  any  beer,  wine,  or  spirit  license  to 
such  persons  without  regard  to  the  time  of  year  or  to  the  notices  or 
certificates  required  by  an  Act  in  respect  of  such  licenses ;  and  the  com* 
missioners  of  excise,  or  their  proper  officers,  within  their  respective 
districts,  shall  also  grant  such  licenses  as  aforesaid,  and  such  persons  so 
holding  canteens  and  having  such  licenses  may  sell  therein  victuals  and 
exciseable  liquors  as  empowered  by  such  excise  license,  without  being 
subject  to  any  penalty  or  forfeiture. 


license. 


Sheriff's  officers, 
&c. 


(5.)  Who  may  or  who  mat  not  obtain  a  License. 

At  common  law  any  person  may  keep  an  inn  or  alehouse,  and  by   -who  disiuaJifled 
9  Geo.  IV.  c.  61,  s.  1,  infra,  a  license  for  selling  wine's  and  spirits,  &c.,   ftom  having 
raay  be  granted  to  any  one  whom  the  magistrates  may  in  their  discre- 
tion deem  fit  and  proper. 

But  the  9  Geo.  IV.  c.  61,  s.  16,  enacts,  "That  no  sheriff's  officer, 
or  officer  executing  the  legal  process  of  any  court  of  justice  in  any 
county  or  place,  shall  be  capable  of  receiving  or  using  any  license 
under  this  Act ;  and  that  every  license  granted  or  transferred  to  any 
person  exercising  any  such  office  shall  be  void  to  all  intents  and 
purposes." 

And  sect.  21  provides,  as  a  punishment  for  offences  against  the  when  license 
tenor  of  licenses,  that,  "If  the  license  of  such  off'ender  shall  be  so  (as  void, 
therein  mentioned)  adjudged  void,  such  offender  shall,  from  and  after 
such  last-mentioned  adjudication,  be  deemed  and  taken  to  be  incapable 
of  seUing  exciseable  liquors  by  retail  in  any  inn  kept  by  him  for 
the  space  of  three  years,  to  be  computed  from  the  time  of  such  adju- 
dication, and  any  license  granted  to  such  person  during  such  term, 
shall  be  void  to  all  intents  and  purposes."  See  the  section  in  full, 
post,  p.  107. 

_  Sect.  17  enacts,  "That  no  license  for  the  sale  of  any  exciseable  JJ''i,g^'''f  f^™^^ 
liquors  by  retail,  to  be  drunk  or  consumed  on  the  premises  of  the  excepuo'a''  ' 
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Form  of  notice. 


Certificates. 


person  licensed,  shall  be  granted  by  the  commissioners  of  excise,  or  by 
any  officer  of  excise,  to  any  person  whatsoever,  unless  such  person  shall 
have  previously  obtained  from  the  justices  a  license  under  this  Act, 
and  which  said  license  of  such  justices  shall  be  retained  by  such  person 
after  being  produced  to  the  commissioners  or  officers  of  excise;  and 
every  license  granted  by  the  commissioners  of  excise,  or  by  any  officers 
of  excise,  contrary  to  this  provision,  shall  be  nuU  and  void  to  all  intents 
and  purposes." 

It  may  be  here  observed,  that  there  is  no  enactment  which  prevents 
the  licensee  from  carrying  on  the  business  for  the  benefit  of  another. 
(See  BrooUr  v.  Wood,  3  Nev.  &  Mem.  m;5B.(&  Adol.  1052,  8.  C.) 


(6.)  Proceedings  by  Party  beeore  applying  for  the  License. 

By  9  Geo.  IV.  c.  61,  s.  10,  "Every  person  intending  to  apply  for  a 
license  to  sell  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  m 
any  house  not  theretofore  Icept  as  an  irmJifl),  shall  affix  or  cause  to  be 
affixed  a  notice  on  the  door  of  such  house,  and  on  the  door  of  the 
church  or  chapel  of  the  parish  or  place  in  which  such  house  shall  be 
situate,  and  where  there  shall  be  no  church  or  chapel,  on  some  other 
public  and  conspicuous  place  within  such  parish  or  place,  on  three 
several  Sundays,  between  the  first  day  of  January  and  the  last  day  of 
February,  in  the  counties  of  Middlesex  and  Surrey,  and  elsewhere 
between  the  first  day  of  June  and  the  last  day  of  July,  at  some  time 
between  the  hours  of  ten  in  the  forenoon  and  of  four  in  the  afternoon, 
and  shall  serve  a  copy  of  such  notice  upon  one  of  the  overseers  of  the 
poor,  and  upon  one  of  the  constables  or  other  peace  officers  of  the  said 
parish  or  place,  within  the  month  of  February,  in  the  counties  of 
Middlesex  and  Surrey,  and  elsewhere  within  the  month  of  July,  prior 
to  the  general  annual  licensing  meeting  ;  and  every  such  notice,  and  the 
copies  thereof,  shall  be  written  in  a  fair  and  legible  hand,  or  printed, 
and  shall  be  according  to  the  form  in  the  schedule  hereunto  annexed, 
marked  A.  (6),  and  shall  be  signed  by  the  party  intending  to  make  such 
application,  or  by  his  agent  thereunto  authorised,  and  shall  set  forth 
the  situation  of  the  house  in  a  true  and  particular  manner,  and  the 
christian  and  surname  of  the  party  applying,  together  with  the  place 
of  his  residence,  and  his  trade  or  calling,  during  the  sis  months  previous 
to  the  time  of  serving  such  notice,  and  his  intention  to  apply  for  a 
license  to  sell  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  in 
such  house  or  premises." 

The  former  enactments,  (26  Geo.  II.  c.  31,  s.  2,)  and  law  relative  to 
the  obtaining  of  certificates  from  the  parson,  &c.,  is  no  longer  in  force, 
being  repealed  by  the  9  Geo.  IV.  c.  61.  The  7  &  8  Geo.  IV.  c.  77,  is 
expired.    (See  B.  v.  Yowng,  1  Burr.  557.) 


(7.)  Licensing  Meeting,  when  and  where,  and  how  held. 

Licensing  It  will  now  be  expedient  to  inquire  as  to  the  time  when  and  place 

meetings.  where  a  party  is  to  apply  for  a  license. 

a  general  The  Ist  sect,   of  the  9  Geo.  IV.  c.  61,   enacts,    "That   in   every 

licensing  meeting  division  of  every  county  and  riding,  and  of  every  division  of  the  county 

annually.  "^^  Lincoln,  and  iu  every  hundred  of  every  county,  not  being  within  any 

such  division,  and  in  every  liberty,  division  of  every  liberty,  county  of 

a  city,  county  of  a  town,  city,  and  town  corporate,  in  that  part  of  the 


(a)  See  the  form  of  the  notice  given  by  the  Act,  :poat,  No.  30. 
(5)  See  the  form  (No.  20),  post. 
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United  Kingdom  called  England,  there  shall  be  annually  holden  a 
special  session  of  the  justices  of  the  peace,  (to  be  called  the  General 
Annual  Licensing  Meeting,)  for  the  purpose  of  granting  licenses  to  per- 
sons keeping  or  being  about  to  keep  inns,  alehouses,  and  victualling- 
houses,  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  on 
the  premises  therein  specified  ;  and  that  such  meetings  shall  be  holden 
in  the  counties  of  Middlesex  and  Surrey  within  the  first  ten  days  of  the 
month  of  March,  and  in  every  other  county  on  some  day  between  the 
twentieth  day  of  August  and  the  fourteenth  day  of  September  inclusive ; 
and  that  it  shall  be  lawful  for  the  justices  acting  in  and  for  such  county 
or  place,  assembled  at  such  meeting,  or  at  any  adjournment  thereof, 
and  not  as  hereinafter  disqualified  from  acting,  to  grant  licenses,  for  the 
purposes  aforesaid,  to  such  persons  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained,  and  in  the  exercise  of  their 
discretion,  deem  fit  and  proper."  (a) 

By  sect.  2,  "  In  every  such  division  or  place  as  aforesaid  there  shall 
be  holden,  twenty-one  days  at  the  least  before  each  such  general  annual 
licensing  meeting,  a  petty  session  of  the  justices  acting  for  such  county 
or  place,  (6)  the  majority  of  whom  then  present  shall,  by  a  precept  (c) 
under  their  hands,  appoint  the  day,  hour,  and  place,  upon  and  in  which, 
such  general  annual  licensing  meeting  for  such  division  or  place  shall  be 
holden ;  and  shall  direct  such  precept  to  the  high  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden,  requiring  him, 
within  five  days  next  ensuing  that  on  which  he  shall  have  received  such 
precept,  to  order  (d)  the  several  petty  constables  or  other  peace  officers 
within  his  constatalewick  to  affix  or  cause  to  be  affixed  on  the  door  of 
the  church  or  chapel,  and  where  there  shall  be  no  church  or  chapel,  on 
some  other  public  and  conspicuous  place  within  their  respective  dis- 
tricts, a  notice  of  the  day,  hour,  and  place  at  which  such  meeting  is 
appointed  to  be  holden,  and  to  give  to  or  to  leave  at  the  dwelling-house 
of  each  and  every  justice  acting  for  such  division  or  place,  and  of  each 
and  every  person  keeping  an  inn,  or  who  shall  have  given  notice  of 
his  intention  to  keep  an  inn,  and  to  apply  for  a  license  to  sell  exoiseable 
liquors  by  retail,  to  be  drunk  or  consumed  on  the  premises,  within  their 
respective  districts,  a  copy  of  such  notice." 

It  had  been  decided  by  the  Court  of  Queen's  Bench,  that  the  justices 
of  a  borough  or  town  corporate  are  only  entitled  to  hold  an  annual 
licensing  meeting  under  the  above  1st  and  2nd  sections,  where  the  town 
corporate  has  a  separate  court  of  quarter  sessions,  notwithstanding  that 
the  justices  had  a  separate  commission  of  the  peace  ;  (Gandlish  v.  Simp- 
son, 1  B.S8.  357  ;  30  L.  J.  M.  C.  178  ;)  but  the  Court  of  Common 
Pleas  had  previously  held  otherwise,  (Brown  v. Nicholson,  5  C.  B.  N.  S. 
468 ;  28  L.  J.  M.  C.  49,)  whilst  the  Court  of  Crown  Cases  Eeserved 
had  in  a  prior  case  taken  the  same  view  as  the  Court  of  Queen's 
Bench ;  (iJe^.  v.  Bah,  1  Dears.  C.  0.  37  ;  22  L.  J.  M.  0.  44  ;)  but  these 
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Time  of  holding 
in  Middlesex  and 
Sun'ey. 


In  other 
counties. 

Licenses  to  be 
granted  at  such 
meeting. 


Mode  of  con- 
vening meeting ; 


a  petty  session  to 
appoint  it. 


Notice  of 
meeting. 


A  town  coi-porafe, 
what. 


(a)  By  the  26  Geo.  II.  c.  31,  s.  4, 
(now  repealed  by  above  Act,)  no  ale 
license  could  be  granted  but  on  the 
1st  September  yearly,  or  within 
twenty  days  after;  and  by  section  16, 
alehouses  in  cities  and  towns  corpo- 
rate were  excepted  ;  but  by  3  Geo.  IV. 
c.  77,  s.  7,  (now  expired,)  all  general 
annual  meetings  for  granting  licenses 
as  well  in  cities  and  towns  corporate 
as  in  all  other  places  in  England, 
should  be  held  in  the  month  of  Sep- 
tember, yearly,  it  was  held  in  R.  v. 
Justices  of  Surrey,  2  Z).  §•  iJ.  Mag.  Ga. 
435,  that  the  effect  of  this  clause  was 


not  to  repeal  the  general  provisions 
of  the  former  statute,  but  to  extend 
its  operation  to  cities  and  towns  cor- 
porate only. 

(i)  Under  the  prior  Act  it  was  con- 
sidered that  any  justice  of  a  county 
going  to  the  meeting  in  the  division 
was,  for  the  purposes  of  the  Act,  (26 
Geo.  II.  c.  31,  s.  4,) -a  justice  of  divi- 
sion. {R.  V.  Price,  Cald,  305,  per 
AsJUon,  3.  See  rules  for  interpreta- 
tion of  Act,  ante,  94). 

(c)  See  the  form  (No.  28),  post. 

(d)  See  the  form  (No.  29),  post. 
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High  constable, 
who. 


Adjourument. 


Manner  and  place 
of  holding  meet- 
ing; 

ricBsions  must  be 
public. 


doubts  are  now  set  at  rest  by  the  24  &  25  Vict.  c.  75,  (the  Municipal 
Corporations  Amendment  Act,  1851,)  which,  in  section  2,  after  reciting 
that  doubts  have  arisen  whether  boroughs  having  separate  com- 
missions of  the  peace,  but  not  having  separate  courts  of  quarter 
sessions,  are  "towns  corporate"  within  the  meaning  of  the  Act  9 
Geo.  IV.  c.  61,  s.  2,  so  as  to  give  the  justices  of  such  boroughs 
control  over  the  granting  or  withdrawing  licenses,  and  it  is  desirable 
that  such  doubts  should  be  removed,  declares  that  in  the  construction 
of  the  last-mentioned  Act,  the  words  "town  corporate  and  the 
words  "  county  or  place,"  and  the  words  "  division  or  place,  include 
every  borough  in  England  having  a  separate  commission  of  the 
peace,  although  it  may  not  have  a  separate  court  of  quarter  sessions  ; 
and  that  the  words  "high  constable,"  when  used  in  the  same  Act, 
include  any  constable  of  any  such  borough  to  whom  the  justices  of  the 
same  borough  may  direct  their  precept  or  precepts  under  the  same  Act ; 
and  that  all  licenses  hitherto  granted,  and  all  transfers  of  licenses 
hitherto  made  in  pursuance  of  the  same  Act,  or  of  the  Act  5  &  6  Vict, 
c.  44,  or  any  other  Act,  by  the  justices  of  any  such  borough,  are  hereby 
declared  to  be  valid  and  effectual  to  aU  intents  and  purposes." 

As  to  the  adjournment  of  meetings,  see  ss.  3,  5,  post,  100. 

As  to  the  sessions  for  the  transfer  of  licenses,  see  s.  4,  post,  103. 

As  to  the  transfer  of  licenses  at  a  petty  session,  post,  101 . 

Lord  Kenyon,  in  R.  v.  Bownes,  3  Term  Rep.  569,  observed,  that  it 
was  of  importance  to  the  public,  that  licenses  of  this  sort  should  be 
granted  openly  and  not  by  stealth,  in  order  that  they  may  have  an 
opportunity  of  objecting  to  the  granting  of  these  licenses  to  particular 
persons  on  the  ground  of  unfitness ;  and  the  license  in  that  case  having 
been  granted  by  two  magistrates  at  a  private  meeting,  and  which  was 
also  holden  after  the  general  meeting  had  passed  ;  it  was  held  illegal, 
and  would  not  protect  the  party  from  the  penalty  for  selling  beer,  &c. 
without  a  justices'  license. 


What  justices 
may  act. 


What  justices 
may  not  act. 


(8.)  What  Jttsticbs  to  attend  the  Meeting — Peoceedings  at,  to 
OBTAIN  License — Adjohbnment  of  Meeting. 

We  shall  consider  this  branch  of  the  subject  in  the  following  order :  vk. 
as  to  what  justices  may  act,  or  not, — the  presence  of  the  applicant, — the 
grant  or  refusal  of  the  license, — and  the  adjournment  of  the  meeting. 

We  have  already  seen  that  the  first  section  of  the  9  Geo.  TV.  c.  61, 
enacts,  that  the  justices  acting  in  and  for  the  county  or  place  wherein 
the  meeting  is  held,  not  being  disqualified,  may  grant  the  required 
license  as  they  in  the  execution  of  the  Act  and  in  their  discretion  shall 
think  fit.     (Ante,  96.) 

All  justices  who  are  interested  or  who  may  be  reasonably  supposed  to 
be  so,  are  prohibited  from  acting  in  or  being  present  at  the  meeting  by 
the  6th  section  of  the  9  Geo.  IV.  c.  61,  which  enacts,  "That  no  justice 
who  shall  be  a  common  brewer,  distiller,  maker  of  malt  for  sale,  or 
retailer  of  malt  or  of  any  exciseable  liquor,  or  who  shall  be  concerned  in 
partnership  with  any  common  brewer,  distiller,  maker  of  malt  for  sale,  or 
retailer  of  malt,  or  of  any  exciseable  liquor,  shall  act  in  or  be  present  at 
any  general  annual  licensing  meeting,  or  at  any  adjournment  thereof,  or 
at  any  special  session  for  granting  or  transferring  licenses  under  this 
Act,  or  shall  take  part  in  the  discussion  or  adjudication  of  the  justices 
upon  any  application  for  a  license,  or  upon  any  appeal  therefrom  ;  and 
no  justice  shall  act  upon  any  of  the  aforesaid  occasions,  in  the  case  of 
any  house  licensed  or  about  to  be  licensed  under  this  Act,  of  which 
such  justice  shall  be  the  owner,  or  for  the  owner  of  which  he  shall  be 
manager  or  agent,  or  of  any  house  being  in  whole  or  in  part  the  property 
of  any  common  brewer,  distiller,  maker  of  malt  for  sale,  or  retailer  of 
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malt  or  of  any  exoiseable  liquor,  to  whom  such  justice  shall  be,  eitlier      i3.  Magis- 
by  blood  or  by  marriage,  the  father,  son,  or  brother,  or  of  whom  such   trates^  Liemse 
justice  shall  be  the  partner  in  any  other  trade  or  calling  ;  and  that  every       for,  d:c. 

justice  who,  being  hereby  disqualified,  shall  knowingly  or  wilfully  so   — - — — 

offend,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  one  ^Geo.  IV.  ^  61. 
hundred  pounds  :  provided  always,  that  nothing  herein  contained  shall  ?™*"' 
extend  to  disqualify  any  j  ustice,  (not  otherwise  disqualified,  and  having  no 
beneficial  interest  in  the  house  licensed  or  about  to  be  licensed  under 
this  Act,)  from  acting  on  any  of  the  occasions  aforesaid,  by  reason  of  the 
legal  estate  in  such  house  being  vested  in  him  as  trustee  for  any 
person  or  persons,  or  for  any  charitable  or  public  use  or  purpose  what- 
soever." 

The  county  justices  are,  by  the  7th  section  of  the  Act,  empoweredto   Countjr  justices 
attend  and  act  at  the  meeting  where  holden  for  a  corporate  or  inferior  \^l^^^ll:^^_ 
jurisdiction,  where  there  are  not  two  justices  present  who  are  legally  aoiTswlierenot 
competent  to  act.     The  section  enacts  as  follows  :  "  That  whenever  at  two  qualified 
any  of  the  meetings  to  be  holden  as  aforesaid  for  any  liberty,  county  of  JiJstices. 
a  city,  county  of  a  town,  city,  or  town  corporate,  there  shall  not  be  pre- 
sent at  least  two  justices  acting  in  and  for  any  such  liberty,  county  of  a 
city,  county  of  a  town,  city,  or  town  corporate,  who  are  not  disqualified, 
it  shall  be  lawful  for  the  justices  acting  in  and  for  the  county  or  counties 
adjoining  to  such  liberty,  county  of  a  city,  county  of  a  town,  city,  or 
town  corporate,  and  not  disqualified  from  acting,  to  act  within  such 
liberty  or  place,  and  with  the  justice  or  justices  thereof,  not  as  herein- 
before disqualified,  who  shall  be  present  at  any  such  meeting  as  afore- 
said, for  the  purpose  of  granting  or  transferring  licenses  under,  or  of 
hearing  complaints  as  to  offences  against  this  Act ;  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding." 

But  by  the  8th  section  the  cmque  ports  are  exempted  from  this  last  But  ciuqno,  ports 
provision.  The  section  enacts,  "  That  nothing  herein  contained  shall  th^'"pro^^i™.'' 
extend  to  give  the  justices  of  the  county,  or  any  division  thereof,  any 
power  or  authority  for  the  putting  of  the  provisions  of  this  Act  in  exe- 
cution within  any  of  the  cinque  ports  or  either  of  the  two  ancient 
towns,  or  any  of  the  corporate  or  other  members  or  liberties  of  the 
cuique  ports  or  two  ancient  towns  ;  but  that  it  shall  be  lawful  for  the 
justices  of  and  for  each  of  the  principal  cinque  ports  and  two  ancient 
towns,  and  not  as  hereinbefore  disqualified  from  acting,  and  none  other, 
to  act  within  and  for  the  same,  and  the  liberties  thereof,  not  corporate, 
respectively,  as  they  have  been  accustomed,  and  for  them  or  any  of 
them  (not  so  as  last  aforesaid  disqualified)  to  act  within  each  of  the 
corporate  members  immediately  belonging  or  subordinate  to  such  prin- 
cipal cinque  port  or  ancient  town,  with  the  justice  or  justices  of  each 
such  ooiporate  member,  (not  so  as  last  aforesaid  disqualified,)  for  the 
purpose  of  granting  or  transferring  licenses  under,  or  of  hearing  com- 
plaints as  to  offences  against  this  Act,  in  all  such  cases  in  which  the 
justices  of  the  county  are  hereinbefore  empowered  or  authorised  to  act 
with  the  justice  or  justices  of  any  liberty,  county  of  a  city,  county  of  a 
town,  city,  or  town  corporate." 

when  the  county  justices  and  justices  of  another  jurisdiction  have 
concurrent  authority  over  the  same  place,  whichever  set  first  appoints 
a  meeting  for  granting  ale  licenses  for  such  place  has  so  far  assumed 
jurisdiction  over  that  subject,  that  although  it  seems  that  the  other  set 
may  join  in  that  assembly,  and  act  with  them,  they  cannot  appoint  a 
subsequent  separate  meeting.  If  they  do,  and  there  gi-ant  licenses,  not 
only  are  their  proceedings  illegal  and  void,  but  they  are  liable  to  be 
indicted,  or  a  criminal  information  may  sometimes  be  obtained  against 
them.    (B.  v.  Saituhim/,  4  Term  Bep.  451.) 

We  have  already  seen  the  meeting  must  be  public,  and  not  in  private.    Publicity  of  mcet- 
ante,  97.    (B.  v.  Bovmes,  3  T.  R.  569.)  "S- 

Eegularly  the  applicant  should  appear  before  the  justices  in  person,    preser.ce  of  ap- 

The  following  provision,  however,  is  to  be  found  in  1 2th  section  of  the  Pjip"™*-         .  , 
°  *^  '  '  ^Tieu  prevented 

H  ^  by  illness,  i-c, 


Where  a  concur- 
rent jurisdiction. 
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Adjournment  of 
annual  meeting. 


When  to  be  held. 


Notice  of  ad- 
journment. 


.9  Geo.  IV.  c.  61,  dispensing  with  such  presence  in  certain  cases,  viz. : 
"  That  if  any  person  intending  to  apply  at  the  general  annual  licensing 
meeting,  or  at  any  adjournment  thereof,  or  at  any  special  session,  for 
any  license  to  be  granted  under  the  authority  of  this  Act,  or  for  the 
transfer  of  any  such  license,  shall  be  hindered  by  sickness  or  infirmity, 
or  by  any  other  reasonable  cause,  from  attending  in  person  at  any  such 
meeting,  it  shall  be  lawful  for  the  justices  there  assembled  to  grant  or 
transfer  such  license  to  such  person  so  hindered  from  attending,  and  to 
deliver  the  same  to  any  person  then  present,  who  shall  be  duly  autho- 
rised by  the  person  so  hindered  from  attending  to  receive  the  same, 
proof  being  adduced  to  the  satisfaction  of  such  justices,  who  are  hereby 
empowered  to  examine  upon  oath  into  the  matter  of  such  allegation, 
that  such  person  is  hindered  from  attending  by  good  and  sufficient 
cause." 

The  3rd  section  of  the  9  Geo.  IV.  c.  61,  gives  a  power  of  acljoimnng 
the  general  annual  licensing  meeting  as  follows  :  "  That  it  shall  be  law- 
ful for  the  justices  acting  at  the  general  annual  hcensing  raeeting,  and 
they  are  hereby  required,  to  continue  such  meeting  by  adjournment  to 
such  day  or  days,  and  to  such  place  or  places  within  the  division  or 
place  for  which  such  meeting  shall  be  holden,  as  such  justices  may  deem 
most  convenient  and  suificient  for  enabling  persons  keeping  inns  within 
such  division  or  place  to  apply  for  such  license :  provided,  nevertheless, 
that  the  adjourned  meeting  to  be  holden  next  after  such  general  annual 
licensing  meeting  shall  not  be  so  holden  iu  or  upon  any  of  the  five  days 
next  ensuing  that  on  which  such  general  annual  licensing  meeting  shall 
have  been  holden  as  aforesaid ;  and  that  every  adjournment  of  the  said 
general  annual  licensing  meeting  shall  be  holden  within  the  month  of 
March  in  the  counties  of  Middlesex  and  Surrey,  and  of  August  or  Sep- 
tember in  every  other  county." 

A  notice  of  the  adjournment  must  be  given,  the  5th  section  of  the  Act 
enacting,  "  That  whenever  the  justices  shall  have  ordered  any  such  ad- 
journment of  the  general  annual  licensing  meeting,  or  shall  have 
appointed  such  special  sessions  as  aforesaid,  the  day,  hour,  and  place 
for  holding  every  such  adjourned  meeting,  and  every  such  special  session, 
shall  be  appointed  by  precept  of  the  majority  of  the  said  justices, 
directed  to  the  high  constable  (a),  requiring  notices,  similar  in  form  to 
those  given  at  the  general  annual  licensing  meeting,  to  be  affixed  on  the 
door  of  the  church  or  chapel,  or  on  some  other  public  and  conspicuous 
place,  and  to  be  served  upon  the  same  parties." 


Grant  or  refusal 
of  license. 
Questious  to  he 
decided  and 
license  to  be 
signed  by  ma- 
jority of  justices. 


(9.)  License,  how  granted,  Form,  Effect  and  Duration  of. 

The  9th  section  of  the  9  Geo.  IV.  c.  61,  enacts,  "That  when  (at  any 
of  the  meetings  aforesaid)  any  question  touching  the  granting,  with- 
holding, or  transferrmg  any  license,  or  the  fitness  of  the  person  apply- 
ing for  such  license,  or  of  the  house  intended  to  be  kept  by  such  person, 
shall  arise,  such  question  shall  be  determined  by  the  majority  of  justices, 
not  disqualified,  who  shall  be  present  when  such  question  shall  arise  ; 
and  every  license  granted  under  the  authority  of  this  Act  shall  be  signed 
by  the  majority  of  the  justices  not  disqualified,  who  shall  be  present 
when  such  license  shall  be  granted." 

We  shall  hereafter  see  what  discretion  the  magistrates  may  adopt  in 
the  grant  or  refusal  of  a  license,  and  the  remedies  on  an  improper  refmal, 
or  for  an  improper  grant.  No  condition  can  be  annexed  to  the 
grant,  posi,  118. 


(a)  Or  other  constable  of  a  borough  under  24  &  25  Vict.  c.  75. 
forms,  iJoSJ  (Nos.  28,  29). 


See  the 
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As  to  the  fees  for  granting,  see  post,  105. 

The  form  and  duration  of  the  license  are  pointed  out  by  the  13th 
section  of  the  9  Geo.  IV.  o.  61,  which  enacts,  "  That  every  license -which 
shall  be  granted  under  the  authority  of  this  Act  shall  be  according  to 
the  form  in  the  schedule  hereunto  annexed  (marked  C.  (a) ),  and  shall 
be  in  force  in  the  counties  of  Middlesex  and  Surrey  from  the  fifth  day 
of  April,  and  elsewhere  from  the  tenth  day  of  October,  after  the 
granting  thereof,  for  one  whole  year  theuce  respectively  next  ensuing, 
and  no  longer ;  and  every  license  for  the  purposes  aforesaid,  which  shall 
be  granted  at  any  other  time  or  place,  or  in  any  other  form  than  that 
hereby  directed,  except  as  hereinafter  excepted,  shall  not  entitle  any 
person  to  obtain  an  excise  license  for  selling  exciseable  liquors  by  retail, 
to  be  drunk  or  consumed  on  the  premises  of  the  person  licensed,  and 
shall  be  utterly  void  to  all  intents  and  purposes." 

By  6  Geo.  IV.  c.  81,  s.  23,  where,  the  retail  beer  license  has  become 
void  by  conviction,  as  mentioned  in  s.  22,  ante,  70,  the  retail  spirit 
license  shall  become  void  also.  The  enactment  is,  "That  where  the 
license  for  the  sale  of  beer,  cider,  or  perry  by  retail,  to  be  drunk  or  con- 
sumed upon  the  house  or  premises  of  the  person  or  persons  to  whom  the 
same  is  granted,  shall  become  void,  and  the  person  or  persons  thereupon 
disabled  in  such  manner  as  before-mentioned  by  this  Act ;  the  license 
for  the  sale  of  any  spirits,  or  foreign  wine  or  sweets,  or  made  wines  or 
mead,  or  metheglin,  by  retail,  to  be  drunk  or  consumed  upon  the  house 
or  premises  thereupon  granted,  shall  become  null  and  void  also  to  all 
intents  and  purposes  ;  and  in  such  case  if  the  person  or  persons  to  whom 
the  same  respectively  were  granted  shall  sell  any  spirits,  or  any  foreign 
wine,  or  any  sweets,  or  made  wines,  or  any  mead,  or  metheglin  respec- 
tively, by  retail,  to  be  drunk  or  consumed  upon  the  house  or  premises 
after  such  conviction  as  aforesaid  shall  have  taken  place  in  manner 
before-mentioned  in  this  Act,  and  every  such  license  as  aforesaid  has 
thereby  become  void,  such  person  or  persons  shall  incur  the  penalty  for 
selling  spirits  or  foreign  wines,  or  sweets  or  made  wines,  or  mead  or 
metheglin,  to  be  consumed  upon  the  premises,  by  retail,  without 
license  ;  and  in  all  such  cases,  in  the  prosecution  for  the  recovery  of 
such  penalty  as  aforesaid,  such  conviction  shall  be  proved  in  such  and 
the  like  manner  as  before  specified  by  this  Act  in  a  prosecution  under 
similar  circumstances  for  the  sale  of  beer,  cider,  or  perry,  by  retail,  to 
be  drunk  or  consumed  on  the  house  or  premises  without  license." 

The  24th  section  of  the  same  Act  points  out  in  what  cases,  upon  the 
expiration  of  a  magistrate's  license  to  keep  a  public  house  within  the 
year,  the  proportional  parts  of  duties  on  excise  licenses  are  to  be  re- 
turned.   (See  "  Excise,"  Vol.  II.) 
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(10.)  The  Teansfee  of  License,  and  Geant  of  Feesh  License  in  case 
OF  Removal,  Death,  or  othee  Contingenct. 

In  order  to  facilitate  the  transfer  of  licenses  at  any  time  of  the  year,   6  &  6  Vict.  c.  U. 
the  5  &  6  Vict.  c.  44,  intituled  "An  Act  for  the  Transfer  of  Licenses  and  Bmpowermg 
Regulation  of  Public  Houses,"  (1st  July,  1842,)  enacts,  "That  from  and  licenses  by  jus- 
after  the  passing  of  this  Act,  at  any  petty  session  of  justices  of  the   tices  at  petty 
peace  holden  in  and  for  any  division  of  every  county  and  riding,  and  in 
any  hundred  of  every  county  not  being  within  such  division,  and  in 
every  liberty,  city,  town,  or  place  within  which  any  inn,  ale-house,  or 
viotuaUing-house  shall  be  situated,  and  for  which  the  said  justices  shall 
be  acting,  at  any  time  when  no  special  session  shall  be  holden  for  any 
such  division,  hundred,  liberty,  city,  town,  or  place,  it  shall  be  lawful 


(a)  See  form,  (No.  32,)  post. 
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in  those  cases  where  justices  of  the  peace  assembled  at  a  special  session 
are  empowered  by  an  Act  passed  in  the  ninth  year  of  the  reign  of  King 
George  the  Fourth,  intituled,  'An  Act  to  regulate  the  granting^ 
Incenses  to  Keepers  of  Inns,  Ale-Houses,  and  Victualling-Houses  m  Eng- 
latid,'  to  transfer  or  grant  licenses,  before  the  expiration  thereof,  to  sell 
exciseable  liquors  by  retail  in  the  same  house  or  premises  in  respect  of 
•which  any  person  had  been  theretofore  duly  licensed,  for  the  majority 
of  the  justices  then  present,  upon  application  made  to  them  at  any  such 
petty  session,  by  indorsement  under  their  hands  and  seals  on  any 
license  which  shall  have  been  granted  piu'suant  to  the  provisions  of  the 
said  Act  at  any  general  licensing  meeting,  or  at  any  adjournment 
thereof,  to  authorise  (if  they  shall  deem  it  proper  so  to  do,  after 
examining  upon  oath  all  necessary  parties)  any  person  not  disqualified  by 
the  said  Act,  to  whom  it  shall  be  proposed  at  the  time  of  such  applica- 
tion to  transfer  or  grant  any  such  license,  to  use,  exercise,  and  carry 
on  the  business  of  a  licensed  victualler  at  the  same  house  and  on  the 
same  premises,  and  there  to  sell  such  exciseable  liquors  as  might  there- 
tofore have  been  lawfully  sold  and  retailed  therein ;  and  thereupon  it 
shall  be  lawful  for  the  officer  of  excise  empowered  to  transfer  licenses 
by  indorsement  on  the  excise  licenses  required  to  be  transferred  to  give 
the  like  authority  to  the  persons  so  authorised  by  the  magistrate  or 
justices;  and  the  authority  so  granted  shall  continue  and  be  in  force 
until  the  then  next  ensuing  special  session  which  shall  be  holden  for 
the  division,  hundred,  liberty,  city,  town,  or  place  within  which  such 
house  or  premises  shall  be  situated,  and  no  longer;  at  which  special 
session  then  and  there  assembled,  upon  application  made  to  them  pur- 
suant to  the  said  Act,  touching  any  transfer  or  grant  of  license  to  the 
party  or  parties  to  whom  such  authority  shall  have  been  so  given  at 
petty  sessions  as  aforesaid,  shall  hear  and  dispose  of  such  application 
according  to  the  provisions  of  the  said  Act :  pr-ovided  always,  that 
nothing  herein  contained  shall  be  construed  to  empower  any  justices  at 
petty  sessions  to  give  any  such  authority  as  aforesaid  within  any  of  the 
divisions  assigned  or  to  be  assigned  to  any  of  the  police  courts  already 
established  or  to  be  established  within  the  metropolitan  police  district, 
except  in  the  borough  of  Southwark ;  but  that  any  such  application  as  is 
hereinbefore  directed  to  be  made  at  petty  sessions  shall,  when  the  house 
and  premises  in  respect  whereof  any  license  shall  have  been  obtained 
imder  the  said  Act  shall  be  situated  within  any  of  the  said  police  court 
divisions,  and  not  in  the  borough  of  Southwark,  be  made  to  one  of  the 
police  magistrates  sitting  at  any  of  the  said  courts,  and  such  magistrate 
shall  in  his  discretion  grant  such  authority  in  the  manner  and  for  the 
time  hereinafter  mentioned  :  provided  also,  that  any  person  or  persons 
who  shall  be  authorised,  under  the  provisions  of  this  Act,  to  continue 
to  carry  on  the  business  of  a  licensed  victualler,  shall,  after  the  obtain- 
ing such  authority,  and  so  long  as  the  same  shall  continue  in  force,  be 
subject  to  all  the  powers,  regulations,  proceedings,  penalties,  and  pro- 
visions declared  by  or  contained  in  any  Act  or  Acts  in  force  touching 
the  regulation,  government,  or  control  of  licensed  keepers  of  inns, 
ale-houses,  and  victualling-houses,  in  like  manner  as  if  the  same  had 
been  repealed  and  re-enacted,  and  that  all  penalties  and  forfeitures 
imposed  by  any  such  Act  or  Acts  shall  be  applied  as  directed  by  the 
same  respectively." 

Sect.  2.  "  That  whenever  it  shall  be  proved  to  the  satisfaction  of 
any  such  magistrate  or  justices  at  petty  sessions,  upon  any  application 
made  as  aforesaid,  that  any  license  granted  pursuant  to  the  said  Act 
passed  in  the  ninth  year  of  the  reign  of  King  George  the  Fourth  has 
been  lost  or  mislaid,  it  shall  and  may  be  lawful  for  the  said  magistrate 
or  justices  to  receive  a  copy  of  such  license,  certified  to  be  a  true  copy 
under  the  hand  of  the  clerk  to  the  licensing  justices  by  whom  the 
said  license  shall  have  been  granted,  and  to  make  such  indorsement 
thereon  as  he  or  they  might  make  under  the  provisioas  of  this  Act  upon 
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the  original  license ;  and  such  indorsement;  upon  the  copy  so  certified 
shall  be  as  valid  and  effectual  as  if  the  same  had  been  made  upon  the 
said  license." 

Sect.  3.  "That  for  every  such  certified  copy  and  every  such  in- 
dorsement a  fee  of  two  shillings  and  sixpence,  and  no  more,  shall  and 
may  be  demanded  and  taken." 

Sect.  4.  "  That  no  justice  of  the  peace  shall  act  upon  any  applica- 
tion which  shall  be  so  made  at  petty  sessions  as  aforesaid  who  now  is 
or  shall  be  disqualified  by  law  from  acting  in  or  being  present  at  any 
general  annual  licensing  meeting,  or  any  adjournment  thereof,  or  at  any 
special  session  for  granting  or  transferring  licenses  to  sell  exciseable 
liquors;  and  that  every  justice  who,  being  so  disqualified,  shall  wilfully 
offend  against  this  provision,  shall  be  liable  to  the  same  penalty  and 
proceedings  for  the  recovery  thereof  as  are  specified  and  directed  by  the 
said  Act  of  the  ninth  year  of  the  reign  of  King  George  the  Fourth." 
(As  to  what  justices  are  disqualified  under  the  9  Geo.  IV.,  see  ante,  98.) 

By  the  9  Geo.  IV.  c.  61,  s:  4,  it  is  enacted,  "  That  the  justices  assem- 
bled at  the  general  or  quarter  session  which  shall  be  holden  at 
Michaelmas  next  after  the  passing  of  this  Act,  and  at  the  general 
annual  licensing  meeting  in  every  subsequent  year,  shall  appoint  not 
less  than  four  nor  more  than  eight  special  sessions,  to  be  holden  in  the 
division  or  place  for  which  each  such  meeting  shall  be  holden,  in  the 
year  next  ensuing  such  general  annual  licensing  meeting,  at  periods  as 
near  as  may  be  equally  distant;  at  which  special  session  it  shall  be 
lawful  for  the  justices  then  and  there  assembled,  in  the  cases  and  in  the 
manner  and  for  the  time  hereinafter  directed,  to  license  such  persons 
intending  to  keep  inns  theretofore  kept  by  other  persons  being  about 
to  remove  from  such  inns,  as  they  the  said  justices  shall,  in  the  execu- 
tion of  the  powers  herein  contained,  and  in  the  exercise  of  their  discre- 
tion, deem  fit  and  proper  persons,  under  the  provisions  hereinafter 
enacted,  to  be  licensed  to  sell  exciseable  liquors  by  retail,  to  be  drunk 
or  consumed  on  the  premises." 

By  sect.  11,  "Every  person  holding  a  license  under  the  authority 
of  this  Act,  or  his  heirs,  executors,  administrators,  or  assigns,  being 
desirous  to  transfer  such  license  to  some  other  person,  and  intending  to 
apply  at  the  special  session  then  next  ensuing  for  permission  so  to  do, 
shall,  five  days  at  the  least  prior  to  such  special  session,  serve  a  notice  of 
such  his  intention  upon  one  of  the  overseers  of  the  poor,  and  upon  one 
of  the  constables  or  other  peace  ofiicers  of  the  parish  or  place  in  which 
the  house  kept  by  the  person  so  holding  such  license  is  situate ;  and 
every  such  notice  shall  be  written  in  a  fair  and  legible  hand,  or  printed, 
and  shall  be  according  to  the  form  in  the  schedule  hereunto  annexed, 
marked  B.  [jpost,  No.  31J  and  shall  be  signed  by  the  party  intending  to 
make  such  application,  or  by  his  agent  thereunto  authorised,  and  shall 
set  forth  the  christian  and  surname  of  the  person  to  whom  it  is  in- 
tended that  such  license  shall  be  transferred,  together  with  the  place  of 
his  residence,  and  his  trade  or  calling,  during  the  six  months  previous 
to  the  time  of  serving  such  notice." 

As  to  what  justices  may  act  or  not  in  the  transfer  of  licenses,  see 
ante,  98  ;  as  to  the  presence  of  the  applicant,  and  when  dispensed  with, 
see  ante,  99. 

In  cases  where  there  is  a  compulsory  change  of  tenancy,  as  by  death, 
bankruptcy,  &c.,  or  the  tenant  yields  up  the  premises,  or  where  the 
tenant  about  to  quit  has  neglected  to  renew  the  license,  the  14th  section 
of  the  9  Geo.  IV.  c.  61,  provides  for  the  granting  of  fresh  licenses.  It 
is  thereby  enacted,  "  That  if  any  person  duly  licensed  under  this  Act 
shall  (before  the  expiration  of  such  license)  die,  or  shall  be,  by  sickness, 
or  other  infirmity,  rendered  incapable  of  keeping  an  inn,  or  shall 
become  bankrupt,  or  shall  take  the  benefit  of  any  act  for  the  relief  of 
insolvent  debtors ;  or  if  any  person  so  licensed,  or  the  heirs,  executors, 
administrators,  or  assigns  of  any  person  so  licensed,  shall  remove  from 
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or  yield  up  the  possession  of  the  house  specified  in  such  license ;  or  if 
the  occupier  of  any  such  house,  being  about  to  quit  the  same,  shall 
have  wilfully  omitted,  or  shall  have  neglected  to  apply,  at  the  general 
annual  licensing  meeting,  or  at  any  adjournment  thereof,  for  a  license 
to  continue  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
in  such  house;  or  if  any  house,  being  kept  as  an  inn  by  any  person 
duly  licensed  as  aforesaid,  shall  be  or  be  about  to  be  pulled  down  or 
occupied  under  the  provisions  of  any  Act  for  the  improvement  of  the 
highways,  or  for  any  other  public  purpose;  or  shall  be,  by  fire,  tempest, 
or  other  unforseen  and  unavoidable  calamity,  rendered  unfit  for  the 
reception  of  travellers,  and  for  the  other  legal  purposes  of  an  inn;  it 
shall  be  lawful  for  the  justices  assembled  as  aforesaid  at  a  special 
session,  holden  under  the  authority  of  this  Act,  for  the  di-vision  or  place 
in  which  the  house  so  kept  or  having  been  kept  shall  be  situate,  in  any 
one  of  the  above-mentioned  cases,  and  in  such  cases  only,  to  grant  to 
the  heirs,  executors,  or  administrators  of  the  person  so  dying,  or  to  the 
assigns  of  such  person  becoming  incapable  of  keeping  an  inn,  or  to  the 
assignee  or  assignees  of  such  bankrupt  or  insolvent,  or  to  any  new 
tenant  or  occupier  of  any  house  having  so  become  unoccupied,  or  to  any 
person  to  whom  such  heirs,  executors,  administrators,  or  assigns  shall 
by  sale  or  otherwise  have  hcmA  fide  conveyed  or  otherwise  made  over 
his  or  their  interest  in  the  occupation  and  keeping  of  such  house,  a 
license  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in 
such  house,  or  the  premises  thereunto  belonging;  or  to  grant  to  the 
person  whose  house  shall  as  aforesaid  have  been  or  shall  be  about  to  be 
pulled  down  or  occupied  for  the  improvement  of  the  highways,  or  for 
any  other  public  purpose,  or  have  become  unfit  for  the  reception  of 
travellers,  or  for  the  other  legal  purposes  of  an  inn,  and  who  shall  open 
and  keep  as  an  inn  some  other  fit  and  convenient  house,  a  license  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed  therein :  provided 
always,  that  every  such  license  shall  continue  in  force  only  from  the 
day  on  which  it  shall  be  granted  until  the  fifth  day  of  April  or  the  tenth 
day  of  October  then  next  ensuing,  as  the  case  may  be :  provided  also,  that 
every  person  intending  to  apply,  in  any  of  the  above-mentioned  cases, 
at  any  such  special  session  for  a  license  to  sell  exciseable  liquors  by 
retaO,  to  be  drunk  or  consumed  in  a  house  or  premises  thereunto 
belonging  (in  which  exciseable  liquors  shall  not  have  been  sold  by 
retail,  to  be  drunk  or  consumed  on  the  premises,  by  virtue  of  a  license 
granted  at  the  general  annual  licensing  meeting  next  before  such 
special  session),  shall,  on  some  one  Sunday  within  the  six  weeks  next 
before  such  special  session,  at  some  time  between  the  hours  of  ten  in 
forenoon  and  of  four  in  the  afternoon,  aflix  or  cause  to  be  afiixed  on  the 
door  of  such  house,  and  on  the  door  of  the  church  or  chapel  of  the 
parish  or  place  in  which  such  house  shall  be  situate,  and  where  there 
shall  be  no  church  or  chapel,  on  some  other  public  and  conspicuous 
place  within  such  parish  or  place,  such  and  the  like  notice  [see  form, 
(No.  30,)  post^  as  is  hereinbefore  directed  to  be  affixed  by  every  person 
intending  to  apply  at  the  general  annual  licensing  meeting  for  a  license 
to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  a  house 
not  heretofore  kept  as  an  inn,  and  shall  in  like  manner  serve  copies  of  the 
said  notice  on  one  of  the  overseers  of  the  poor,  and  on  one  of  the  con- 
stables or  other  peace  ofiicers  of  such  parish  or  place," 

Where  G.,  the  licensed  keeper  of  a  public  house,  sold  the  lease  of  it  to 
N.,  who  entered  into  the  occupation  of  it,  the  license  stiU  remaining  in 
the  name  of  G, ;  and  a  quantity  of  spirits,  which  required  a  permit  for 
its  removal  under  2  Will.  IV.  c.  16,  was  supplied  by  a  distiller  on  the 
order  of  N.,  and  delivered  on  the  premises  in  question :  it  was  held,  that 
a  permit  made  out  in  the  name  of  G.  was  a  valid  permit  under  the 
statute.    {Nicholson  v.  Hood,  9  Mee.  S  W.  365.) 
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(11.)  Fees  for  GEANiiNa  the  License. 

By  the  9  Geo.  IV.  c.  61,  s.  15,  «It  shaU  be  lawful  for  the  clerk  of  the 
justices,  as  well  at  the  general  annual  licensing  meeting  as  also  at 
any  special  session  to  be  holden  under  this  Act,  to  demand  and  receive 
from  every  person  to  whom  a  license  shall  be  granted  under  this  Act, 
for  the  trouble  of  such  clerk,  and  for  all  expenses  connected  therewith, 
the  sums  following,  and  no  more :  videlicet,  for  the  petty  constable  or 
other  peace  officer,  for  serving  notices,  and  for  all  other  services  hereby 
required  of  such  petty  constable  or  other  peace  officer,  the  sum  of  one 
shUling ;  for  the  clerk  of  the  justices,  for  the  license,  the  sum  of  five 
shillings;  and  for  preparing  the  precepts  to  be  directed  to  the  high 
constable,  and  notices  to  be  delivered  by  the  petty  constable,  as  required 
by  this  Act,  the  sum  of  one  shilling  and  sixpence;  and  every  such  clerk, 
who  shall  demand  or  receive  from  any  person  for  such  respective 
fees  in  thig  behalf  any  greater  sum  or  any  thing  of  greater  value  than 
the  sums  hereinbefore  specified,  being  in  the  whole  the  snm  of  seven 
shillings  and  sixpence,  shall  for  every  such  offence,  on  conviction  before 
one  justice,  forfeit  and  pay  the  sum  of  five  pounds."  (See^os^,  111,  as  to 
the  recovery,  &c.,  of  the  penalty.) 

Where  the  mayor  of  an  ancient  borough,  in  which  he  was  also  a 
justice  of  the  peace,  took  a  fee  of  4s.  from  a  publican  resident  within 
the  borough,  for  renewing  his  annual  license ;  and  though  it  appeared 
that  for  fifty-seven  years  a  similar  fee  had  been  uniformly  received  by 
the  mayor,  for  the  time  being,  from  every  publican  residing  within  the 
borough,  applying  to  have  his  license ;  it  was  held,  that  such  fee  was 
illegal,  and  might  be  recovered  back  in  assumpsit  for  money  had  and 
received,  without  notice  of  action.  {Morgom  v.  Palmer,  2  Dowl,  &  R. 
Mag.  Ca.  232  ;  2  B.  S  Ores.  729  -.iD.i&It.  283,  S.  C.) 

See  the  5  &  6  Vict.  c.  44,  s.  3,  as  to  fees  for  copies  of  lost  licenses, 
ante,  103. 


105 

3.  Magis- 
trates^ Liceiise 
for,  &c. 

9  Geo.  IV.  c.  61. 
Eees  to  be  paid 
for  licenses. 


Penalty  for  ex- 
tortion. 

Action  to  recover 
back  fee  impro- 
perly paid. 


Copies  of  lost 
licenses. 


(12.)  Penalty,  &c.,  foe  selling  Wine  and  Spirits,  &c.,  without  a 
Magistrates'  License. 

The  9  Geo.  IV.  c.  61,  s.  18,  imposes  a  penalty  on  a  party  selling  any  Penalty  for 
exciseable   liquor  to  be  consumed  on  his  premises,  not  beuig  duly  ^ttonta'ius- ' 
licensed.     The  following  is  the  enactment,  viz.,  "That  every  person  tices' license, 
who  shall  sell,  barter,  exchange,  or  for  valuable  consideration  otherwise 
dispose  of,  any  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  in 
his  house  or  premises,  or  shall  permit  or  suffer  any  exciseable  liquor  to 
be   sold,  bartered,  exchanged,  or  otherwise  disposed  of  for  valuable 
consideration,  by  retail,  to  be  drunk  or  consumed  in  his  house  or 
premises,  without  being  duly  licensed  so  to  do;  and  that  every  person, 
being  duly  licensed,  who  shall  sell,  barter,  exchange,  or  for  valuable 
consideration  otherwise  dispose  of,  or  shall  permit  or  suffer  to  be  sold, 
bartered,  exchanged,  or  otherwise  disposed  of  for  valuable  consideration, 
any  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  in  his  house 
or  premises,  not  being  the  house  or  premises  specified  in  such  license ; 
shaU  respectively  for  every  such  offence,   on  conviction  (a)  before  one 
jxbstiee,  forfeit  and  Ipay  any  sum  not  exceeding  twenty  nor  less  than  five  Proviso  in  caa 
pounds,  together  with  the  costs  of  the  conviction :  provided  always,  that  ' 

no  penalty  for  such  sale,  barter,  exchange,  or  other  disposal  of  any  such 
liquor  by  retail  without  license,  shall  be  incurred  by  the  heirs,  execu- 
tors, administrators,  or  assigns  of  any  person  licensed  under  this  Act, 
who  shall  die,  become  bankrupt,  or  take  the  benefit  of  any  Act  for  the 


(a)  See  the  form  (No.  36),  jposj. 
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relief  of  insolvent  debtors,  before  the  expiration  of  his  license,  so  as 
such  sale,  barter,  exchange,  or  other  disposal  of  such  liquor,  be  made  in 
the  house  or  premises  specified  in  such  license,  and  take  place  prior  to 
the  special  session  then  next  ensuing,  unless  such  special  session  shall 
be  holden  within  fourteen  days  next  after  the  death,  bankruptcy,  or 
insolvency  of  the  said  person,  and  in  any  such  ease  to  the  special 
session  which  shall  be  holden  next  after  such  special  session  afore- 
said." 

A  man  who  acts  bond  fide  under  a  magistrates'  license,  appearing  to 
be  properly  signed,  cannot  be  fined,  because  it  may  appear  that  the 
signatures  to  the  magistrates  had  not  beeji  properly  obtained.  (22.  v, 
Minshull,  1  N.  S  M.  277.)  Prior  to  this,  it  had  been  doubted,  without 
being  decided,  whether  the  penalty  of  keeping  an  alehouse  without  a 
license  be  incurred  by  a  person  acting  under  a  license  which  is  void 
from  an  irregidarity  in  the  jurisdiction  of  the  magistrates  who  granted 
it.  (Cald.  305,  306,  n.  (10) ;  B.  v.  Bryan,  Andr.  81 ;  Paley  on  Conv.  hy 
Macnamara,  5  ed.  143,  n.) 

Sweets  or  made  wines  are  not  exciseable  liquors  within  this  section 
since  the  4  <fc  6  Will.  IV.  c.  77.  (Lancashire  v.  Staffordshire  J  J.,  26  L. 
J.  M.  C.  171 ;  svh  nom.  Reg.  v.  Lancashire,  1  E.  &  B.  839.)  Exciseable 
liquors  were  then  defined  to  be  liquors  subject  to  the  duties  of  excise, 
and  a  distinction  was  taken  between  those  duties  and  the  retail  duty 
on  a  license  to  vend  them. 

The  35  Geo.  III.  c.  113,  appears  to  be  still  in  force,  (6)  and  compre- 
hends a  greater  punishment  than  the  above  provision,  though  now 
rarely  if  ever  acted  upon.  It  is  not  an  excise  law,  and  provides  a 
penalty  of  twenty  pounds  for  selling  exciseable  liquors  without  a  magis- 
trates' license.  (See.^.  v.  Hanson,  4Ba/m.  S  Aid.  l>19 ;  B.  -v.  Drake,  6itf.  <fe 
Sel.  116.)  The  enactment  is  as  follows  : — Sect.  1.  "If  any  person  shall 
sell  ale  or  beer,  or  any  other  exciseable  liquors  by  retail,  or  shall  permit 
or  suffer  any  ale  or  beer  or  any  other  exciseable  liquors  to  be  sold  by 
retail  in  his,  her,  or  their  jiouse,  out-house,  or  yard,  garden,  orchard,  or 
other  place  in  that  part  of  Great  Britain  called  England,  the  dominion 
of  Wales  and  town  of  Berwick-upon-Tweed,  without  being  didy  licensed 
so  to  do,  and  shall  thereof  be  duly  convicted,  every  such  person  so 
offending  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  twenty 
pounds,  and  also  the  costs  and  expenses  attending  the  conviction,  to  be 
levied  and  recovered  as  herein  is  directed  (c),  and  on  and  after  a  second 
conviction  for  the  like  offence,  shall  also  be  rendered  incapable  of  being 
thereafter  licensed  to  keep  an  alehouse,  or  to  sell  ale  or  beer  or  other 
exciseable  liquors  by  retail." 

Sect.  14.  Where  it  shall  be  proved  to  the  satisfaction  of  such  justice 
that  such  offender  hath  not  been  before  convicted  of  any  offence  against 
this  Act,  such  justice  may  mitigate  the  penalty  hereby  imposed,  (in  case 
of  such  first  offence,  but  not  otherwise,)  to  not  less  than  ten  pounds. 

Sect.  16.  All  penalties  within  this  Act  shall  be  sued  for  and  deter- 
mined within  six  months  after  the  offence  is  committed.  See  also  11  & 
12  Vict.  c.  43,  s.  11. 

As  to  the  recovery  and  application  of  the  penalties,  see  post.  111 ;  and 
as  to  appeal,  see  post,  116. 

In  B.  V.  Bralce,  6  M.  ^  Sel.  116,  it  was  held  that  the  jurisdiction  of 
justices  under  the  35  Geo.  III.  c.  113,  upon  an  information  for  selling 
ale  by  retail  without  a  license,  was  not  taken  away  by  the  48  Geo.  III. 
c.  143.  ^ 


(a)  See  the  form  (No.  36),  post. 

(b)  To  make  penalties  cumulative, 
express  words  to  that  effect  must  be 
introduced  into  the  Act,  as  in  S  &  4 
Yict.  c.  61,  s.  17,  ante,  77;  see  Attor- 
ney-General V.  Lochoood,  9  M.  cfc  If. 


378 ;  Henderson  v.  Sheriom,  iM.SW 
236  ;  Hex  v.  The  Tmstees  oftkeNm-tk- 
leach  and  Witney  Roads,  5  B.  &  Ad. 
978 ;  Barrett  v.  The  Stockton  Railway 
Company,  2  Scott,  N.  B.  337. 
(c)  See  ■post,  112. 


S.  III.] 


'^\t\)Omt.     (Public  Houses.) 


107 

In  R.  V.  Dowries,  (3  Term  Bep.  560,)  it  was  held,  that  a  person  -who  sold  3.  Magis- 

spirituous  liquors  without  a  license  from  two  justices,  was  liable  to  the  traUif  Liaoise, 

penalties  of  the  5  Geo.  III.  c.  46,  though  he  had  a  license  from  the  for,  &c. 

excise  to  retail  spirituous  liquors.  

By  7  &  8  Geo.  IV.  c.  38,  constables  are  not  to  be  required  to  make  ^  ^^-  iv.  c.  6i. 

presentments  respecting  unlicensed  alehouses.  Presentment  by 

It  has  been  held,  that  a  brewer  who  delivered  beer  to  be  used  in  a  "'"^'*'''e- 

particular  public-house  on  the  credit  of  a  person  not  the  licensed  keeper  unUcraoed  per- 

of  the  house,  may  maintain  an  action  against  the  latter  for  goods  sold  eon. 
and  delivered.    (Brooher  v.  Wood,  3  Nev.  &  Mam.  96 ;   5  £,  &  Adol, 
1052;  MeiKC  v.  Rwmph/rus,  ZO.SF.Td;  I  M.  S  M.  132.) 


(13.)  Penalty  fob  not  selltng  by  Standard  Measures. 

By  9  Geo.  IV.  c.  61,  s.  19,  "Every  person  hereby  licensed  to  sell  standard mea- 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  his  house  or  °""''' '°  *°  ™ 
premises,  shall,  if  required,  sell  or  otherwise  dispose  of  all  such  liquors 
by  retail  therein,  (except  in  quantities  less  than  a  half  pint,)  by  the 
gallon,  quart,  pint,  or  half  pint  measure,  sized  according  to  the  standard, 
and  shall  also,  if  required  by  any  guest  or  customer  purchasing  such 
liquor,  retail  the  same  in  a  vessel  sized  according  to  such  standard; 
and  in  default  thereof  he  shall  for  every  such  oifence  forfeit  the  illegal 
measure,  and  pay  a  sum  not  exceeding  forty  shillings,  together  with  the 
costs  of  the  conviction,  to  be  recovered  within  thirty  days  next  after  that 
on  which  such  offence  was  committed,  before  any  one  justice  ;  and  such 
penalty  shall  be  over  and  above  all  penalties  to  which  the  offender  may 
be  liable  under  any  other  Act."    As  to  beer  houses,  see  wnte,  80. 


(14.)  Penalty  for  not  closing  Public  Houses  in  Eiots. 

By  9  Geo.  IV.  c.  61,  s.  20,  "  It  shall  be  lawful  for  any  two  justices  Justices  may 
acting  for  any  county  or  place  where  any  riot  or  tumult  shall  happen  J'**"^  ^^'^^'^ 
or  be  expected  to  take  place,  to  order  or  direct  that  every  person   closed  during 
licensed  under  this  Act,  and  keeping  any  house  situate  within  their  ™'s. 
respective  jurisdictions  in  or  near  the  place  where  such  riot  or  tumult 
shall  happen  or  be  expected  to  take  place,  shall  close  his  house  at  any 
time  which  the  said  justices  shall  order  or  direct ;  and  every  such  per- 
son who  shall  keep  open  his  house  at  or  after  any  hour  at  which  such 
justices  shall  have  so  ordered  or  directed  such  house  to  be  closed,  shall 
be  taken  and  deemed  to  have  not  maintained  good  order  and  rule 
therein."     As  to  the  form  of  a  conviction  under  this  section,  see 
Newman  v.  Rwrdwicke,  (8  Ad.  S  E.  124,  anie,  78.)    As  to  beer  houses, 
see  ante,  78. 

As  to  refreshment  houses,  see  post,  tit.  "  JSefreshment  House,"  Vol.  V 


(15.)  Penalty  and  Punishment  for  Offences  against  the  License. 

The  license  itself,  the  form  of  which  will  be  found,  ^osi,  No.  32,  con-  offences  against 

tains  a  prohibition  against  the  commission  of  several  offences  therein  license. 
specified,  and  the  reader  is  referred  to  it  to  ascertain  what  those  offences 
are. 

The  9  Geo.  IV.  c.  61,  s.  21,  enacts  different  degrees  of  punishment  First  offence  to 

against  publicans  for  offences  against  the  tenor  of  their  license.    The  ^^  determined 

enactment   is  as  follows: — "That  every  person  licensed  under  this  '')' *'^'' J"^''"^*^- 
Act  who  shall  be  convicted  before  two  justices  acting  in  and  for  the 
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division  or  place  in  which  shall  be  situate  the  house  kept  or  theretofore 
kept  by  such  person,  of  any  offence  against  the  tenor  of  the  license  to 
him  granted,  shall,  unless  proof  be  adduced  to  the  satisfaction  of  such 
justices,  that  such  person  had  been  theretofore  convicted  before  two 
justices,  within  the  space  of  the  three  years  next  preceding,  of  some 
offence  against  the  tenor  of  the  license  subsisting  at  the  time  when 
such  last-mentioned  offence  was  committed,  be  adjudged  (a)  by  such 
justices  to  be  guilty  of  a  first  offence  against  the  provisions  of  this  Act 
relative  to  the  maintenance  of  good  order  and  rule,  and  to  forfeit 
and  pay  any  sum  not  exceeding  five  pounds,  together  with  the  costs  of 
the  conviction. 

"  But  if  proof  shall  be  adduced  to  the  satisfaction  of  such  justices  that 
such  person  had  been  previously  convicted  before  two  justices,  within 
the  space  of  the  three  years  next  preceding,  of  one  offence  only  against 
the  tenor ,of  the  license  subsisting  at  the  time  when  such  last-mentioned 
offence  was  committed,  such  person  shall  be  adjudged  (6)  by  such  jus- 
tices to  be  guilty  of  a  second  offence  against  the  provisions  of  this  Act 
as  aforesaid,  and  to  forfeit  and  pay  any  sum  not  exceeding  ten  pounds, 
together  with  the  costs  of  the  conviction. 

"  But  if  proof  shall  be  adduced  to  the  satisfaction  of  such  justices 
that  such  person  had  been  previously  convicted  before  two  justices 
within  the  space  of  the  three  years  next  preceding,  of  two  separate 
offences  against  the  tenor  of  the  licenses  subsisting  at  the  times  when 
such  last-mentioned  offences  were  committed,  it  shall  be  lawful  for 
the  said  justices,  and  they  are  hereby  required,  to  adjourn  the  further 
consideration  of  the  charge,  so  made  against  such  person  as  aforesaid, 
to  the  special  session  to  be  then  next  holden  under  this  Act  for  the 
division  or  place  in  which  shall  be  situate  the  house  kept  by  such  per- 
son, or  to  the  general  annual  licensing  meeting  for  the  said  division  or 
place,  if  such  meeting  shall  take  place  before  any  such  special  session 
shall  be  holden. 

"And  such  justices  shall  issue  their  summons  to  the  person  so 
charged,  to  appear  at  such  special  session  or  at  such  general  annual 
licensing  meeting,  then  and  there  to  answer  to  the  matter  of  such  charge ; 

"  And  shall  bind  the  person  who  shall  make  such  charge,  and  any 
other  person  who  shall  have  any  knowledge  of  the  circumstances 
thereof,  in  a  sufficient  recognizance  to  appear  at  such  special  ses- 
sion or  at  such  general  annual  licensing  meeting,  then  and  there  to 
prosecute  and  to  give  evidence  upon  such  charge  ;  and  if  proof  shall 
be  adduced  to  the  satisfaction  of  the  justices  assembled  at  such  special 
session  or  such  general  annual  licensing  meeting,  that  such  person  so 
charged  is  guilty  of  the  offence  with  which  he  is  so  charged,  such  per- 
son shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the  provi- 
sions of  this  Act  as  aforesaid,  and  to  forfeit  and  pay  any  sum  not 
exceeding  fifty  pounds,  together  with  the  costs  of  the  conviction.  ^ 

"  Provided  always,  that  if  at  any  time  before  the  hearing  of  any 
such  last-mentioned  charge,  the  justices  assembled  as  aforesaid  shall  in 
their  discretion  think  fit  to  direct  that  the  hearing  of  such  charge  shall 
be  adjourned  to  the  general  or  quarter  session  of  the  peace  then  next 
ensuing,  there  to  be  inquired  of  by  a  jury,  or  if  the  person  so  charged 
shall  in  writing  under  his  hand  request  the  said  justices  to  direct  Uiat 
the  hearing  of  such  charge  shall  be  so  adjourned  as  aforesaid,  the  said 
justices  are  hereby  required  to  direct  that  the  hearing  of  such  charge 
shall  be  so  adjourned,  provided  that  the  person  who  shall  have  made 
such  request  shall,  b'efore  such  justices  so  assembled,  forthwith  enter 
into  a  recognizance  with  two  sufficient  sureties  personally  to  appear  at 


(a)  See  form  of  conviction,  posi,  (No.  33.) 
{!>)  See  form  of  conviction,  post,  (No.  39.) 
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the  said  general  or  quarter  session,  and  to  try  such  charge  and  to  abide      3.  Mcu/is- 
the  judgment  of  the  court  thereupon,  and  to  pay  such  costs  as  shall  trates' License 
be  by  the  court  awarded.  for  (gg. 

"  And  the  said  justices  ai'e  hereby  required  to  bind  in  a  recognizance    ■ 

to  appear  at  such  general  or  quarter  session  as  aforesaid,  then  and  there  ^  *^™-  ^J-  "•  ^^■ 
to  give  evidence  against  the  person  so  charged,  the  person  who  shall  ^"/Su^ed  ^^ 
make  such  charge,  and  any  person  who  shall  have  any  knowledge  of  and  sureties  to 
the  circumstance  thereof.  appear  at  session. 

"  And  it  shall  he  lawful  for  the  said  court  of  general  or  quarter  Trial  of  third 
session  to  direct  a  jury  then  and  there  duly  impanelled  to  be  sworn  to  "'f™™  ''y  jiry- 
inquire  of  the  offence  so  charged  to  have  been  committed,  and  upon 
their  verdict  of  '  guilty,'  to  adjudge  such  person  to  be  guilty  of  a  third 
offence  against  the  provisions  of  this  Act  as  aforesaid,  and  such  ver- 
dict and  adjudication  shall  be  final  to  all  intents  and  purposes  ;  and  to  Penalty  or  pun- 
punish  such  offender  by  fine,  not  exceeding  the  sum  of  one  hundred  jf^f^P^^r"^ 
pounds,  or  to  adjudge  the  license  granted  to  and  held  by  or  on  behalf     °  "    S™  ^• 
of  such  offender  to  be  forfeited  and  void,  or  to  punish  such  offender  by 
such  fine  as  aforesaid,  and  to  adjudge  such  license  to  be  forfeited  and 
void,  and  if  such  license  shall  be  adjudged  to  be  forfeited  and  void,  it  shall 
thenceforth  be  void  accordingly  ;  and  every  excise  license  for  selling  any 
exciseable  liquors  by  retail,  then  held  by  or  on  behalf  of  such  offender, 
shall  also  be  void  ;   and  if  the  license  of   such  offender  shall  be  so 
adjudged  to  be  void,  such  offender  shall  from  and  after  such  last-men- 
tioned adjudication  be  deemed  and  taken  to  be  incapable  of  selling 
exciseable  liquors  by  retail  in  any  inn  kept  by  him  for  the  space  of 
three  years,  to  be  computed  from  the  time  of  such  adjudication  ;  and 
any  license  granted  to  such  person  during  such  term  shall  be  void 
to  all  intents  and  purposes  ;  provided  also,  that  the  couii;  may,  upon  Sessions  may 
sufficient  cause  shown,  adjourn  the  hearing  of  such  charge  to  the  then  **J'"™'  hearing, 
next  general  or  quarter  session  of  the  peace,  when  the  same  shall  be 
finally  determined." 

On  an  adjournment  to  the  session  on  a  charge  of  a  third  offence,  the  Proceedings  at 
justices  may  order  the  constable  or  peace  ofiicer  of  the  district  to  prose-  wiSient'for" 
cute  and  allow  him  the  expenses  of  the  prosecution.    The  22nd  section  third  offence  to 
of  the  9  Geo.  IV.  c.  61,  enacts,  "that  in  every  case  in  which  the  jus-  '^^J*"'''"*.''?,^'' 
tices  assembled  at  any  special  session  or  at  any  general  annual  licensing  ^^  ^  """^  *  ^' 
meeting  shall  direct  that  the  charge  against  any  person  licensed  under 
this  Act  shall  be  adjourned  to  the  general  or  quarter  session,  it  shall 
be  lawful  for  such  justices,  if  no  other  fit  and  proper  person  shall 
appear  to  prosecute  such  charge,  and  to  cai-ry  on  such  proceedings  as 
may  be  necessary  to  obtain  at  such  session  an  adjudication  thereon,  to 
order  that  the  constable  or  other  peace  officer  of  the  parish  or  place,  in 
which  shall  be  situate  the  house  kept  by  the  person  so  charged,  shall 
carry  on  all  proceedings  necessary  to  obtain  such  adjudication  as  afore- 
said, and  to  bind  such  constable  or  other  peace  officer  in  a  sufiicient 
recognizance  so  to  do  ;  and  it  shall  be  lawful  for  the  justices,  before  Expenses  of  such 
whom  such  charge  shall  have  been  heard,  to  order  the  treasurer  of  the  ^h^.°™'o""„™ntv 
county  or  place  in  and  for  which  such  justices  shall  then  act,  to  pay  to  Jates^.^) " 
such  constable  or  other  peace  officer,  and  to  the  witness  or  witnesses  on 
his  behalf,  such  sum  or  sums  of  money  as  to  the  coiirt  shall  appear 
to  be  sufficient  to  reimburse  such  constable  or  other  peace  officer,  and 
such  witness  or  witnesses  respectively,  the  expenses  that  he  or  they 
shall  have  been  severally  put  to  in  and  about  such  prosecution  ;  which 
order  the  clerk  of  the  peace  is  hereby  directed  and  required  forthwith 
to  make  out  and  deliver  to  such  constable  or  other  peace  officer,  or  to 
such  witness  or  witnesses ;  and  the  said  treasurer  is  hereby  authorised 
and  required,  upon   sight  of  such  order,  forthwith  to  pay  to  such 


(a)  See  "  County  Bates,"  Vol.  I. 
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3.  Magis-      constable  or  other  peace  officer,  or  other  person  authorised  to  receive  the 
trates' License  same,  such  money  as  aforesaid  ;  and  the  said  treasurer  shall  be  allowed 
for,  <&c.        the  same  in  his  accounts." 


9  Geo.  IV.  c.  61. 


Peualty  on  wit- 
nesses not  at- 
tending, (a) 


Conviction  must 
be  on  oatli. 


Form  of  convic- 
tion. (&) 


Conviction  to  be 
returned  to  ses- 
sions and  filed. 


Conviction  or 
commitment  not 
bad  for  want  of 
form,  (c) 

No  certiorari. 


(16.)  CoMPELLiNo  Attendance  or  Witnesses— Conviction — Defects 
IN  Commitment,  Conviction,  <fcc. — Cbrtioeaki. 

It  must  first  be  observed,  that  the  provisions  of  the  11  &  12  Vict, 
c.  43,  apply  to  proceedings  under  this  Act. 

By  9  Geo.  IV.  c.  61,  s.  23,  "  If  any  person  shall  be  summoned  as  a 
■witness  to  give  evidence  before  any  justice  touching  any  of  the  matters 
aforesaid,  either  on  the  part  of  the  complainant  or  of  the  person 
accused,  and  shall  neglect  or  refuse  to  appear  at  the  time  and  place  for 
that  purpose  appointed,  and  who  shall  not  make  such  reasonable  excuse 
for  such  neglect  or  refusal  as  shall  be  admitted  and  allowed  by  such 
justice,  or  who  appearing  shall  refuse  to  be  examined  on  oath  or  affirma- 
tion and  give  evidence,  every  such  person  shall,  on  conviction  before 
such  justice,  forfeit  and  pay  for  every  such  offence  any  sum  not  exceed- 
ing ten  pounds."  (See  the  35  Geo.  III.  c.  113,  s.  10,  post,  113  ;  see  also 
11  &  12  Vict.  c.  43.) 

Sect.  31.  "  Every  conviction  under  this  Act  shall  be  on  the  oath  or 
oaths  of  one  or  more  credible  witness  or  witnesses  ;  and  any  justice, 
not  as  hereinbefore  disqualified,  and  acting  in  and  for  the  county  or 
place  in  which  the  ofience  complained  of  shall  have  been  committed,  is 
hereby  authorised  to  administer  the  same." 

Sect.  32,  "  In  order  to  prevent  frivolous  and  vexatious  appeals," 
enacts,  "  That  a  conviction  in  the  form  or  to  the  eifect  following,  mutatis 
mutcmdis,  as  the  case  may  be,  shall  be  good  and  effectual  to  all  intents 
and  purposes  whatsoever,  without  stating  the  case,  or  the  facts  or  evi- 
dence, in  any  more  particular  manner  ;  that  is  to  say, 

' )      Be  it  remembered,  that  on  this        day  of        ,  m  the  year        , 

to  wit.  ^  A.  B.  of  ,  was  OAJbly  corwioted  before  of  his  Moresby's  jus- 
tices of  the  peace  for  the  ,  of  ,  for  that  [here  state  the  offence, 
and  the  time  and  place  when  committed],  whereby  the  said  A.  B.  has 
forfeited  the  swn  of  ,  this  being  adjudged  to  be  the  first  [or  '  second '  or 
'  third ']  offence  [as  the  case  shall  happen  to  be],  against  the  provisions 
of  an  Act  to  regulate  the  granting  of  licenses  to  heepers  of  i/nms,  alehouses, 
and  victualling-houses  in  England,  besides  the  costs  of  this  conviction, 
lolvich  the  said  justices  do  hereby  assess  at  the  sum,  of  ,  pursuant  to  the 
statute  in  such  case  made  and  provided.  Qiven  under  hand  and  seal 
the  day  and  year  above  written.'  " 

The  form  of  conviction  given  in  11  &  12  Vict.  c.  43,  is  also  applic- 
able.    (See  11  &  12  Vict.  c.  43,  s.  17.) 

Sect.  33.  "  Every  justice  before  whom  any  such  conviction  shall  have 
been  made  shall  return  the  same,  or  cause  it  to  be  returned,  to  the  next 
general  or  quarter  session  of  the  peace  holden  for  the  county  or  place 
wherein  the  offence  shall  have  been  committed ;  and  it  shall  be  then 
and  there  delivered  to  the  clerk  of  the  peace,  or  other  person  acting  as 
such,  to  be  by  him  filed  or  enrolled  amongst  the  records  of  the  said 
court ;  and  the  certificate  of  the  clerk  of  the  peace  of  such  conviction, 
which  he  is  hereby  required  to  grant  on  demand  upon  payment  of  a 
fee  of  one  shilling,  shall  be  legal  evidence  of  every  such  conviction." 

Sect.  34.  "  No  conviction  under  this  Act,  nor  any  adjudication  made 
on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed, 
by  writ  of  certiorari  or  otherwise,  into  any  of  his  Majesty's  superior 


{a)  See  further,  post,  "Evidence," 
Vol.  II. 
(6)  See  in  general,  post,  "  Convic- 


tion.'' 

(c)  As  to  enactments  of  this  nature, 
see  post,  "  Conviction." 
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courts  of  record ;  and  no  warrant  of  commitment  shall  be  held  void      3.  Magis- 
by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the  trates' License 
party  has  been  convicted,  and  that  there  be  a  good  and  valid  conviction       for,  <&o. 

to  sustain  the  same."  

And  on  appeal  any  omission  or  mistake  in  drawing  up  a  conviction  ^  **^°'  ^-  "■  ^^■ 
or  order  may  be  cured  under  12  &  13  Vict.  c.  45,  s.  7. 


(17.)  Penalties  how  to  be  eecoveeed  and  applied. 

Sect.  24.  "  Every  penalty  and  forfeiture  imposed  by  this  Act  upon 
&nj justice  may  be  sued  for  and  recovered  by  action  of  debt  in  any  of 
his  Majesty's  courts  of  record  at  Westminster ;  and  one  moiety  of  every 
such  penalty  or  forfeiture  shall  be  paid  to  the  use  of  his  Majesty,  his 
heirs  and  successors,  and  the  other  moiety  to  him  who  shall  sue  for  the 
same."    (See  s.  6,  amte) 

Sect.  25.  "  In  every  case  in  which,  under  the  authority  of  this  Act, 
any  justice  shall  adjudge  that  any  offender  shall  pay  or  cause  to  be 
paid  any  penalty,  and  such  offender  shall  refuse  or  neglect  forthwith, 
or  within  such  period  as  such  justice  shall  appoint,  to  pay  such  penalty 
and  any  costs  which  shall  have  been  duly  assessed  and  ascertained  by 
su.ch  justice,  it  shall  be  lawful  for  such  justice,  if  he  shall  think  fit,  to 
issue  his  warrant,  and  to  levy  the  amount  of  such  penalty  and  costs  by 
distress  and  sale  of  the  goods  and  chattels  of  such  offender,  together 
with  the  costs  of  such  distress  and  sale  ;  and  in  every  such  case  such 
offender,  if  in  custody  at  the  time  that  such  warrant  shall  be  so  issued, 
shall  be  forthwith  discharged  ;  but  if  it  shall  appear  to  such  justice 
that  the  goods  and  chattels  of  such  offender  are  not  suflacient  whereon 
to  levy  such  distress,  together  with  the  costs  of  such  distress  and  sale, 
it  shall  be  lawful  for  such  justice  to  commit  (6)  the  offender  to  the  common 
gaol  or  to  the  house  of  correction  of  the  county  or  place  for  which  such 
justice  shall  be  then  acting,  for  any  term  not  exceeding  one  calendar 
month,  if  the  penalty  shall  not  be  above  five  pounds ;  for  any  term  not  ex- 
ceeding three  calendar  months,  if  the  penalty  shall  be  above  five  pounds, 
and  shall  not  be  more  than  ten  pounds ;  and  for  any  term  not  exceeding  six 
calendar  months,  if  the  penalty  shall  be  above  ten  pounds  :  provided 
nevertheless,  that  whenever  such  offender  shall  have  been  committed  to 
the  common  gaol  or  house  of  correction,  in  consequence  of  his  not 
having  duly  paid  such  penalty  and  costs,  such  offender  shall,  if  he  pay 
or  cause  to  be  paid  to  the  gaoler  or  keeper  of  the  house  of  correction,  or 
to  whomsoever  such  justice  shall  have  appointed,  the  penalty  imposed, 
and  costs,  together  with  all  the  costs  of  the  apprehension  of  him,  and  of 
the  conveyance  of  him  to  the  said  gaol  or  house  of  correction,  at  any 
time  previous  to  the  expiration  of  the  time  for  which  such  offender  shall 
so  have  been  committed,  be  forthwith  discharged." 

By  the  28  &  29  Vict.  c.  127,  (The  Small  Penalties  Act,  1865,)  when 
upon  summary  conviction  any  offender  may  be  adjudged  to  pay  a 
penalty  not  exceeding  five  pounds,  such  offender  in  case  of  non-pay- 
ment thereof  may,  without  any  warrant  of  distress,  be  committed  to 
prison  for  any  term  not  exceeding  the  period  specified  in  the  scale  set 
out  in  the  section;  and  by  sect.  6,  the  Act  is  to  apply  to  penalties, 
including  costs,  recoverable  in  summary  manners  in  pursuance  of 
any  Act  of  Parliament,  whether  passed  before  or  after  the  commence- 
ment of  that  Act,  and  two  months  is  the  extreme  limit  of  imprison- 
ment allowed  for  a  penalty  not  exceeding  five  pounds.  (See  also  the 
provisions  of  11  &  12  Vict.  c.  43,  post,  tit.  "  Oonmction,  Cormnitment.") 

By  9  Geo.  IV.  c.  61,  s.  26,  "  It  shall  be  lawful  for  any  justice,  before 


Penalties  on  jus- 
tices, how  re- 
covered, &c. 


Otlier  penalties, 
how  recovered. 


Distress,  (a) 


Imprison  meuf. 


Discliarge  on 
payment  of 
penalty. 


(a)  See  5  Geo.  IV".  c.  18,  and  in 
general,  "  Wa/irant  of  Distress"  Vol.  V. 


(5)  See  in  general,  post,  "  Commit' 
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Penalties  under 
3S  Geo.  III. 
c.  113,  how  re- 
covered, (a) 


How  applied. 


Sale  of  distress. 


Allowance  to  per- 
sons executing 
warrants,  &c. 


whom  any  penalty  shall  be  recovered  under  the  provisions  of  this  Act, 
to  award,  if  he  shall  think  fit,  any  portion  of  the  same,  not  in  any  case 
exceeding  one  moiety  thereof,  to  the  use  of  the  prosecutor,  and  the 
remainder  to  the  treasurer  of  the  county  or  place  for  which  such  justice 
shall  then  act;  and  the  said  treasurer  shall  place  the  same  to  the  credit 
of  such  county  or  place,  and  shall  duly  account  for  the  same." 

The  treasurer  of  the  "  county  or  place  "  to  whom  a  penalty  is  made 
payable  under  this  section  is  the  treasurer  of  a  place  having  a  court  of 
quarter  session  ;  and,  therefore,  where  a  licensed  person  was  convicted 
by  justices  holding  a  commission  of  the  peace  for  a  borough  and  town 
corporate  which  had  no  separate  court  of  quarter  sessions,  and  adjudged 
under  the  Alehouse  Act,  (9  Geo.  IV.  c.  61,)  to  pay  a  fine  for  permitting 
disorderly  conduct  in  his  house  contrary  to  the  tenor  of  his  license  and 
a  moiety  of  the  fine  awarded  to  the  prosecutor,  and  the  defendant  paid 
the  fine  to  the  clerk  of  the  justices,  who  paid  the  remainder  to  the 
treasurer  of  the  borough,  it  was  held  that  the  said  remainder  of  the  fine 
was  payable  by  the  clerk  of  the  justices  to  the  treasurer  of  the  county, 
and  not  to  the  treasurer  of  the  borough  justices.  {Beg.  v.  Bale,  1  Bears. 
0.  0.  37 ;  22  L.  J.  M.  0.  44.).  But  see  now  24  &  25  Vict.  c.  75,  s.  4, 
cmte,  94,  97. 

By  Stat.  35  Geo.  III.  c.  113,  ss.  2,  5,  which,  it  would  seem,  is  still  in 
force,  though  rarely  if  ever  acted  on,  one  justice  may  hear  and  deter- 
mine the  offence  in  a  summary  way,  and  upon  information  exhibited, 
or  complaint  made  to  him,  shall  summon  the  party  accused,  and  also 
the  witnesses  on  either  side  ;  and  upon  appearance,  or  contempt  by  not 
appearing,  shall  proceed  to  hear  the  matter,  and  examine  the  witnesses 
on  oath,  and  give  judgment  therein ;  and  upon  proof  of  the  offence  either 
by  confession,  or  oath  of  one  witness,  may  convict  the  party  accused  ; 
and  if  he,  being  then  present,  shall  not  at  the  time,  or  if  absent,  within 
three  days  after  notice,  either  personally  served  upon  him,  or  left  for 
him  at  the  place  where  the  offence  was  committed,  pay  the  said  penalty 
together  with  the  costs  and  expenses,  to  be  ascertained  by  such  justice, 
the  same  shall  be  levied  by  distress  of  the  goods  and  chattels  of  such 
offender  wheresoever  found  within  the  jurisdiction  of  such  justice,  or  in 
any  entered  place  of  such  offender,  in  the  like  manner  as  directed  by  27 
Geo.  II.  c.  20,  and  33  Geo.  III.  c.  55,  as  far  as  the  same  relates  to  the 
execution  of  warrants  of  distress,  as  fully  as  if  the  powers  of  the  said 
Acts  had  been  repeated  herein  ;  and  shall  be  applied  half  to  the 
informer  and  half  to  the  poor  of  the  parish,  township,  or  place  in  which, 
&c.,  in  such  manner  as  such  justice  shall  direct ;  and  if  a  return  shall  be 
made  that  sufficient  distress  cannot  be  found  whereon  to  levy  the 
penalty  and  costs  as  aforesaid,  it  shall  and  may  be  lawful  for  any  jus- 
tice of  any  county  or  place  within  whose  jurisdiction  the  party  offend- 
ing shall  be  found,  upon  producing  to  him  such  warrant  and  return, 
(and  if  such  justice  shall  be  of  any  other  county  or  place,  then  upon 
oath  made  of  the  handwriting  of  the  justice  granting  such  warrant,  and 
of  the  truth  of  such  return,)  to  commit  such  offender  to  the  common 
gaol,  or  other  prison  within  his  jurisdiction,  for  any  term  not  exceeding 
six  nor  less  than  three  calendar  months,  unless  such  penalty  and  the 
costs  of  all  proceedings  upon  the  conviction  and  warrant  be  sooner  paid. 
See  also  11  &  12  Vict.  c.  43,  s.  31,  tit.  "  Warrant,"  Vol.  V. 

Sect.  3.  Provided,  that  on  the  request  of  the  owner,  such  distress 
may  be  sold  within  the  four  days  allowed  by  the  said  Act  of  27  Geo.  II. 
0.  20,  s.  3. 

Sect.  4.  And  there  shall  be  allowed  to  the  of&cer  executing  such  war- 
rant of  distress,  for  the  safe  keeping  of  the  goods  distrained,  such  sum 
not  exceeding  5s.  per  day,  and  for  any  assistant  any  sum  not  exceeding 
2«.  per  day  for  each,  as  the  convicting  justice  shall  direct,  on  proof  on 


(a)  See  as  to  this  Act,  ante,  106. 
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oath  that  sufficient  cause  existed  for  calling  in  the  aid  and  assistance  of 
such  person  or  persons. 

Sect.  6.  And  after  reciting  that  many  persons  carry  on  the  trade  of 
alehouse-keeper  and  victualler,  and  retailer  of  beer  and  ale,  without 
license,  and  make  entry  of  places  for  keeping  the  same  by  assumed  or 
feigned  names,  and  such  beer  and  ale  is  frequently  retailed  in  houses 
and  places  detached  from  their  places  of  residence,  whereby  the  law- 
hath  been  evaded,  it  is  enacted,  "  that  in  case  any  summons  shall  be 
issued  by  any  justice  for  any  person  to  appear  and  answer  to  any  in- 
formation or  complaint  for  selling  by  retail  any  beer,  ale,  or  other 
exciseable  liquors,  without  license,  the  directing  such  summons  to  such 
person  by  the  name  in  which  he  made  such  entry,  or  is  usually  known, 
whether  the  same  be  liis  real  or  assumed  or  feigned  name,  and  leaving 
such  summons  at  such  house  or  place  where  such  offence  is  stated  in 
the  information  to  have  been  committed,  and  affixing  a  copy  thereof  on 
the  door  or  other  conspicuous  part  on  the  outside  thereof,  (such  service 
being  proved  on  oath  of  the  person  who  shall  have  so  served  and 
affixed  up  such  summons  and  copy,)  shall  be  deemed  a  sufficient  notice 
or  summons  to  all  intents  and  purposes." 

Sect.  10.  "  And  if  any  person  shall  be  summoned  as  a  witness,  and 
shall  neglect  or  refuse  to  appear  at  the  time  and  place  appointed,  with- 
out a  reasonable  excuse,  (to  be  allowed  by  such  justice,)  or  appearing, 
shall  refuse  to  be  examined  on  oath  and  give  evidence,  he  shaR  forfeit 
ten  pounds,  to  be  levied  by  warrant  of  distress,  [to  be  applied  to  the 
poor  where  such  offence  was  committed,  in  such  manner  as  such  justice 
shall  direct]  ;  and  for  want  of  sufficient  distress,  such  offender  shall  be 
committed  by  the  said  justice  to  the  common  gaol  or  other  prison,  for 
(not  exceeding)  six  calendar  months,  unless  such  penalty  shall  be 
sooner  paid."  He  may  also  be  committed  under  11  &  12  Vict.  c.  43,  s.  7, 
see  tit.  "  CommMmeni." 

Sect.  11.  "And  if  any  person,  after  service  of  any  summons  to 
appear  to  any  charge  of  selling  ale  or  beer  or  other  exciseable  liquors, 
without  license,  shall  convey  away  any  goods  or  chattels  hereinbefore 
made  liable  to  distress  from  the  house  or  place  wherein  such  offence 
shall  have  been  committed,  or  belonging  thereto,  or  occupied  therewith, 
or  which  hath  been  entered  as  aforesaid,  it  shall  be  lawful  for  the  officer 
to  whom  such  warrant  is  directed,  or  other  person  acting  in  his  aid  or 
assistance,  within  thirty  days  after  such  conveying  away,  to  seize  the 
same  wherever  they  may  be  found,  and  dispose  of  them  in  such  manner 
as  if  they  had  been  distrained  on  the  premises.  And  if  carried  out  of 
the  jurisdiction  of  the  justice,  who  originally  issued  the  warrant,  any 
justice  of  the  county,  city,  liberty  or  place  into  which  the  same  shall  be 
conveyed,  is  required,  on  proof  on  oath  of  the  handwriting  of  such 
justice  ox-iginally  signing  such  warrant,  to  indorse  his  name  on  the 
back  thereof,  which  shall  be  sufficient  authority  to  any  person  bringing 
such  warrant,  and  to  all  other  persons  to  whom  the  same  was  origi- 
nally directed,  to  execute  the  same,  and  to  proceed  as  if  such  goods  had 
been  seized  within  the  jurisdiction  of  the  justice  who  signed  the  original 
warrant." 
.  Sect.  12  gives  the  right  of  appeal,  post,  116. 

The  27  Geo.  II.  c.  20,  and  33  Geo.  III.  c.  55,  are  repealed,  so  far  as 
they  relate  to  the  execution  of  warrants  of  distress,  by  11  &  12  Vict. 
0.  43. 
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(18.)  Appeal. 

By  9  Geo.  IV.  c.  61,  s.  27,  "  Any  person  who  shall  think  himself    Appeal  may  he  to 
aggrieved  by  any  act  of  any  justice,  done  in  or  concerning  the  execu-    sessions. 
tion  of  this  Act,  may  appeal  against  sxich  act  to  the  mxt  general  or  quarter 
sessions  af  the  peace  hoUenfor  the  county  or  place  wherein  the  caiise  of 

TOIi.  I.  ' 


114 

3.  Magis- 
trates'lAceiise 
for,  (he. 

Kotice  of. 


Becogniaancc. 


Elei^OUSie.     {PuUia  Houses.) 


[s.  m. 


Costs. 


Appeal  agaiust 
refusal  to  grant 
or  transfer 
license. 


Judgment  of 
sessions  final. 


No  justice  to  act 
on  appeal  who 
was  a  party  to  act 
complained  of. 

Appeal  in  limited 
jurisdiction  may 
be  to  county 
sessions. 


such  com/plaini  shall  have  arisen,  unless  such,  session  shall  be  holdeu 
within  twelve  days  next  after  such  act  shall  have  been  done,  and  in 
that  case  to  the  next  subsaquent  session  holden  as  aforesaid,  and  not 
aftei-wards,  provided  that  such  person  shall  give  to  such  justice  notice 
in  writing  of  his  intention  to  appeal,  and  of  the  cause  and  matter 
thereof,  within  five  days  next  after  such  act  shall  have  been  done,  and 
seven  days  at  the  least  before  such  session,  and  shall  within  such  five 
days  enter  into  a  recogmzance,  with  two  sufficient  sureties,  before  a 
justice  acting  in  and  for  such  county  or  place  as  aforesaid,  conditioned 
to  a^ea/r  at  the  said  session,  and  to  try  such  appeal,  and  to  abide  the 
judgment  of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be  by 
the  court  awarded;  and  upon  such  notice  being  given,  and  such 
recognizance  being  entered  into,  the  justice  before  whom  the  same 
shall  be  entered  into  shall  liberate  such  person  if  in  custody  for  any 
offence  in  reference  to  which  the  act  intended  to  be  appealed  against 
shall  have  been  done  ;  and  the  court  at  such  session  shall  hear  and 
determine  the  matter  of  such  appeal,  and  shall  make  such  order  therein, 
with  or  without  costs,  as  to  the  said  court  shall  seem  meet ;  and  in  case 
the  act  appealed  against  shall  be  the  refusal  to  grant  or  to  tra/nsfer  any 
license,  and  the  judgment  under  which  such  act  was  done  be  reversed, 
it  shall  be  lawful  for  the  said  court  to  grant  or  transfer  such  license,  in 
the  same  manner  as  if  such  license  had  been  granted  at  the  general 
annual  licensing  meeting,  or  had  been  transferred  at  a  special  session ; 
and  the  judgment  of  the  said  court  shall  be  final  and  conclusive  to  all 
intents  and  purposes  ;  and  in  case  of  the  dismissal  of  such  appeal,  or 
of  the  affirmance  of  the  judgment  on  which  such  act  was  done,  and 
which  was  appealed  against,  the  said  court  shall  adjudge  and  order  the 
said  judgment  to  be  carried  into  execution,  and  costs  awarded  to  be 
paid,  and  shall  if  necessary  issue  process  for  enforcing  such  order ; 
provided  that  no  justice  shall  act  in  the  heai-ing  or  determination  of 
any  appeal  to  the  general  or  quarter  sessions  as  aforesaid  from  any 
act  done  by  him  in  or  concerning  the  execution  of  this  Act ;  provided 
also,  that  when  any  cause  of  complaint  shall  have  arisen  within  any 
liberty,  county  of  a  city,  county  of  a  town,  city,  or  town  corporate,  it 
shall  be  lawful  for  the  person  who  shall  think  himself  so  as  aforesaid 
aggrieved  to  appeal  against  any  such  act  as  aforesaid,  if  he  shall  think 
fit,  to  the  quarter  sessions  of  the  county  within  or  adjoining  to  which 
such  liberty  or  place  shall  be  situate,  subject  to  all  the  provisions  herein- 
before contained."  See  as  to  appeals  in  general,  post,  "Appeal" 
Now  fourteen  clear  days'  notice  of  appeal  in  writing  with  grounds  is 
necessary.    (12  &  13  Vict.  c.  45,  s.  1,  tit.  "Appeal") 

In  Sex  V.  Justices  of  Middlesex,  (3  B.  <&  Ad.  938,)  it  was  held  that 
the  words  in  the  above  clause  "  think  himself  aggrieved,"  mean  a  per- 
son immediately  aggrieved,  as  by  refusal  of  a  license  to  himself,  by  fine, 
&c.,  and  not  one  who  is  only  consequentially  aggrieved  :  and,  therefore, 
that  where  magistrates  had  granted  a  license  to  a  party  to  open  a 
public-hoiise  not  before  licensed,  within  a  very  short  distance  of  a 
licensed  public-house,  the  occupier  of  the  latter  house  could  not  appeal 
agaiust  such  grant. 

As  to  the  amendment  of  recognizances  of  appeal,  see  12  &  13  Vict, 
c.  45,  s.  8,  post,  tit.  "  Appeal." 

But  an  appeal  lies  against  the  refusal  of  magistrates  to  grant  a 
license  who  have  come  to  the  meeting  with  a  resolution  already  pre- 
pared to  make  it  a  condition  of  their  granting  a  license  for  the  sale  of 
beer  that  the  licensee  shall  have  taken  out  an  excise  license  for  the 
sale  of  spirits,  and  refused  to  grant  licenses  on  that  ground  only,  and 
as  they  have  not  exercised  their  discretion  in  a  reasonable  manner  their 
decision  will  be  reversed  by  the  Queen's  Bench  on  a  case  from  the 
quarter  sessions.     {JReg.  v.  Sylvester,  31  L.  J.  M.  0.  93  ;  2  B.  &  S.  322.) 

The  recorder  of  a  borough  has  no  jurisdiction  to  hear  an  appeal 
under  this  section  against  a  refusal  by  the  borough  justices  to  grant  a 
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license  under  the  9  Geo.  IV.  c.  61,  for  such  jurisdiction  is  expressly 
taken  away  by  the  proviso  to  the  105th  sect,  of  the  5  &  6  Will.  iV. 
c.  76,  {Beg.  v.  The  Recorder  of  Bristol,  4,  E.  S  B.  265  ;  24  L.  J.  M.  G. 
43,)  but  an  appeal  under  that  section  against  a  refusal  of  the  borough 
justices  to  grant  a  license  under  that  Act  may  be  heard  at  the 
county  sessions.     (Reg.  v.  Bea/ne,  2  Q.  B.  96  ;    10  L.  J.  M.  0.  126. ) 

The  court  of  quarter  sessions  are  bound  to  hear  the  appeal  and 
adjudicate  thereon  at  the  "next"  session  of  the  court,  and  have, 
therefore,  no  power  to  adjourn  it.  {Reg.  v.  Belton,  17  i.  J".  M.  G.  70  ; 
11  Q.  B.  379.)  Therefore,  where  an  appeal  was  heard  and  dismissed  at  the 
next  sessions,  there  was  no  power  to  adjourn  it  and  make  an  order  for  costs 
at  a  subsequent  sessions.  {lb.)  Lord  Denmcm,  in  giving  judgment  in 
that  case  said,  "  It  might  be,  indeed,  that  at  the  hearing  so  long  a  time 
was  occupied  by  one  party  as  to  make  it  necessary  to  adjourn.  If  such 
party  occasioned  such  delay  for  his  own  benefit,  the  law  would  take 
care  that  the  other  party  should  have  a  hearing,  and  should  not  be 
prevented  from  being  heard  by  the  conduct  of  his  opponent."  {lb.  17 
L.  J.  M.  G.  74.) 

A  licensed  victualler  convicted  by  two  justices  under  sect.  21  (mite, 
107)  of  an  offence  against  the  tenor  of  his  license,  cannot  be  heard  on 
appeal  to  the  quarter  sessions  under  the  above  section,  unless  he  has 
served  notice  of  such  appeal  on  both  the  convicting  justices.  And  this, 
although  at  the  time  of  giving  notice  the  conviction  had  in  fact  been 
signed  only  by  one  justice  at  least,  if  there  be  no  proof  that  the  con- 
viction so  signed  was  communicated  to  the  appellant  before  he  gave 
notice,  so  that  he  might  have  been  misled  thereby.  {Reg.  v.  Cheshire 
Jiistices,  11  Ad.  &  Ell.  139.) 

No  appeal  lies  to  the  sessions  from  a  conviction  for  selling  liquors 
without  an  excise  license.  {Bex  v.  Hanson,,  4  B.  &  Aid.  519  ;  ante,  82 ; 
post,  "  Excise,"  Vol.  II.) 

By  sect.  28,  "  When  any  person  shall  have  given  notice  of  his  inten- 
tion to  appeal  as  aforesaid,  and  shall  have  entered  into  recognizance  as 
hereinbefore  directed,  it  shall  be  lawful  for  the  justice,  before  whom 
such  recognizance  shall  have  been  entered  into,  to  summon  any  person 
whose  evidence  shall  appear  to  him  to  be  material,  and  to  require  such 
person  to  be  bound  in  recognizance  to  appear  at  the  said  general  or 
'  quarter  sessions,  and  to  give  evidence  in  such  appeal ;  and  in  case  any 
such  person  as  aforesaid  shall  neglect  or  refuse  to  obey  such  summons, 
or  shall  refuse  to  enter  into  such  recognizance,  it  shall  be  lawful  for 
such  justice  as  aforesaid  to  issue  his  warrant  to  apprehend  such  person 
so  neglecting  or  refusing  to  obey  such  summons,  an^  to  bring  him 
before  such  justice,  and  if  such  person  shall  continue  to  refuse  to  enter 
into  such  recognizance,  to  commit  him  to  the  common  gaol  or  house  of 
correction  of  the  county  or  place  for  which  such  justice  shall  be  then 
acting,  there  to  remain  until  he  shall  enter  into  such  recognizance,  or 
shall  be  otherwise  discharged  by  due  course  of  law." 

Sect.  29.  "In  every  case  where  notice  of  appeal  against  the  judg- 
ment of  any  justice  in  or  concerning  the  execution  of  this  Act  shall 
have  been  given,  and  such  appeal  shall  have  been  dismissed,  or  the 
judgment  so  appealed  against  shall  have  been  aiBrmed,  or  such  appeal 
shall  have  been  abandoned,  it  shall  be  lawful  for  the  court  to  whom 
such  appeal  shall  have  been  made  or  intended  to  be  made,  and  such 
court  is  hereby  required,  to  adjudge  and  order  that  the  party  so 
having  appealed,  or  given  notice  of  his  intention  to  appeal,  shall  pay 
to  the  justice  to  whom  such  notice  shall  have  been  given,  or  to  whom- 
soever he  shall  appoint,  such  sum,  by  way  of  costs,  as  shall  in  the 
opinion  of  such  court  be  sufficient  to  indemnify  such  justice  from  all 
cost  and  charge  whatsoever,  to  which  such  justice  may  have  been  put 
in  consequence  of  his  having  had  served  upon  him  notice  of  the  inten- 
tion of  such  party  to  appeal ;  and  if  such  party  shall  refuse  or  neglect 
forthwith  to  pay  such  sum,  it  shall  be  lawful  for  the  said  court  to 
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adjudge  and  order  that  the  party  so  refusing  or  neglecting  shall  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  remain 
until  such  sum  be  paid  ;  and  that  in  every  ease  in  which  the  judgment 
so  appealed  against  shall  be  reversed,  it  shall  be  lawful  for  such  court, 
if  it  shall  think  fit,  to  adjudge  and  order  that  the  treasurer  of  the 
county  or  place  in  and  for  which  such  justice,  whose  judgment  shall 
have  been  so  reversed,  shall  have  acted  on  the  occasion  when  he 
shall  have  given  such  judgment,  shall  pay  to  such  justice,  or  to  whom- 
soever he  shall  appoint,  such  sum  as  shall,  in  the  opinion  of  such  court, 
be  sufBcient  to  indemnify  such  justice  from  all  costs  and  charges 
■whatsoever  to  which  such  justice  may  have  been  so  put ;  and  the  said 
treasurer  is  hereby  authorised  to  pay  the  same,  which  shall  be  allowed 
to  him  in  his  accounts." 

The  above  section  29,  which  gives  costs  on  the  dismissal  of  an  appeal, 
or  on  its  abandonment,  or  on  reversal  of  judgment,  is  repealed,  so  far  as  its 
provisions  are  in  conflict  therewitli,  by  the  11  &  12  Vict.  c.  43,  s.  27. 
(Jervis's  Act  relating  to  summary  convictions  and  orders.)  The  order 
for  costs  under  the  latter  Act  may  be  made  upon  either  party,  and 
must  direct  them  to  be  paid  to  the  clerk  of  the  peace  of  the  quarter 
sessions,  to  be  by  him  paid  over  to  the  party  entitled  to  the  same,  and 
shall  state  within  what  time  such  costs  shall  be  paid.  And  in  case  of 
default  in  payment,  the  order  may  be  enforced  by  distress,  and  in 
default  of  distress,  by  commitment,  for  not  more  than  three  months. 
For  this  section,  see  tits.  "Appeal,"  "  CoiivicUon." 

An  order,  however,  made  under  the  29th  sect,  directing  the  costs  to 
be  paid  to  the  justices  instead  of  the  clerk  of  the  peace,  under  the  27th 
sect,  of  11  &  12  Vict.  c.  43,  is  not  void  for  want  of  jurisdiction  so  as  to 
be  capable  of  removal  by  certiorari  where  the  certiorari  is  taken  away, 
(Beg.  V.  Bvmey,  22  L.  J.  M.  G.  127  ;  \  E.  S  B.  810,)  though  if  such  an 
order  were  removed  by  the  other  party,  under  the  12  &  13  Vict.  c.  45, 
s.  18,  for  the  purpose  of  being  enforced,  the  defendant,  as  the  party 
affected  by  it,  may  cause  it  to  be  set  aside  as  erroneous  by  the  superior 
court.     {Reg.  v.  Hellier,  21  L.  J.  M.  G.  37  ;  17  Q.  B.  229.) 

By  the  12  &  13  Vict.  c.  45,  s.  5,  a  general  power  is  given  to  quarter 
sessions  to  order  costs  to  the  successful  party  on  all  appeals,  such  costs 
to  be  recoverable  under  11  &  12  Vict.  c.  43,  but  such  power  has  been 
held  to  be  cumulative.  (Reg.  v.  Huntley,  3  E.  &  B.  172  ;  23  L.  J.  M.' 
C.  106  ;  Reg.  v.  Ely  Justices,  5  E.  <&  B.  489,  492  ;  25  L.  J.  M.  C.  1. 
See  tit.  "  Appeal,"  post. 

By  the  35  Geo.  III.  c.  113,  s.  12,  it  is  enacted,  "  that  if.  any  person 
shall  think  himself  aggrieved  by  the  judgment  of  such  justice,  he  may 
appeal  against  any  such  conviction  to  the  next  general  or  quarter  ses- 
sions of  the  peace,  (and  such  justice  shall  make  known  to  such  person 
at  the  time  of  such  conviction  the  right  to  appeal,)  unless  such  session 
be  holden  within  six  days  next  after  such  conviction,  and  in  such  case 
to  the  next  subsequent  sessions,  and  not  afterwards  ;  such  person  at 
the  time  of  such  conviction  giving  to  such  justice  notice  in  writing  of 
his  intention  to  appeal,  and  also  giving  security,  to  the  satisfaction  of 
such  justice,  for  the  payment  of  the  penalty  and  costs  in  case  such 
judgment  be  confirmed  on  appeal ;  and  also  further  entering  into  a 
recognizance  at  the  time  of  such  notice,  with  sufficient  sureties,  to  try 
the  appeal,  abide  the  judgment,  and  pay  such  costs  as  shall  be  awarded 
at  such  sessions.  And  the  judgment  of  such  sessions  shall  be  final  and 
conclusive  ;  and  if  the  justices  at  such  sessions  shall  adjudge  such 
appeal  to  be  frivolous  or  vexatious,  they  may  give  costs  to  the  party 
aggrieved  by  such  appeal,  not  exceeding  five  pounds  in  the  whole." 


(a)  See  post,  "  Commitment  in  Execution." 
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(19.)  Limitation  of  Actions  aqainst  Justices,  &c.  and  Plba. 
By  9  Geo.  IV.  e.  61,  s.  30,  "  Every  action  against  any  justice,  con- 
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stable,  or  other  person,  for  or  on  account  of  any  matter  or  thing  what-  limitation  of 
soever  done  or  commanded  by  him  in  the  execution  of  his  duty  or   ^'j?"»  against 
office  under  this  Act,  shall  be  commenced  within  three  calendar  months  ''"^  '™^' 
after  the  cause  of  action  of  complaint  shall  have  arisen,  and  not  after- 
wards ;  and  if  any  person  shall  be  sued  for  any  matter  or  thing  which 
he  shall  have  done  in  the  execution  of  this  Act,  he  may  plead  the 
general  issue,  and  give  the  special  matter  in   evidence."     (See^osi,    Geuei-al  issue. 
"Justices,"  Vol.  III.)  See  now  11  &  12  Vict.  c.  44,  ss.  8,  9,  10,  by  which 
six  months  are  given  within  which  to  bring  an  action. 

As  to  enactments  of  this  kind,  and  as  to  the  law  of  actions  against 
magistrates  in  general,  see  post,  "  Justices,"  Vol.  III. 


(20.)  Eemedies  on  Eefusal  to  Geant  License. 

We  have  already  noticed,  (ante,  113,)  the  remedy  which  a  party  has   By  appeal 
by  appeal  in  a  case  of  refusal  to  grant  or  transfer  license. 

By  Mandamus.'] — It  is  discretionary  in  the  justices  whom  they  will  By  mandamus. 
license,  and  a  manda/rrms  will  not  lie  to  compel  the  justices  to  license 
any  person  ;  and  on  a  conviction  for  selling  exciseable  liquors  without 
license,  the  want  of  such  license  could  only  come  in  question,  and  not 
the  reason  why  it  was  denied.  {Giles's  case,  2  8l/r.  881.)  Therefore, 
even  where  af&davits  were  offered  to  be  produced,  of  the  justices 
declaring  that  they  would  grant  no  licenses  to  any  of  the  inhabitants 
who  signed  a  petition  to  the  parliament  for  erecting  a  workhouse 
there  ;  and  that  the  person,  on  whose  behalf  the  motion  was  made,  had 
been  a  victualler  in  the  town  for  above  thirty-five  years,  the  motion  was 
refused,  (1  Barnard,  402  ;  JRex  v.  Young,  1  Bmr.  656,)  but  the  justices 
must  hear  and  exercise  their  judgment  upon  any  application  that  is 
duly  made  to  them  for  a  license  at  their  general  annual  licensing  meet- 
ing, and  they  cannot  refuse  on  the  grotmd  that  they  had  passed  a 
resolution  not  to  grant  any  new  licenses  after  having  had  laid  before  them 
the  lists  of  applicants,  containing  a  description  of  them  and  the 
situation  of  the  houses  in  respect  of  which  the  licenses  were  sought, 
{B^g.  V.  Justices  of  Walsall,  3  Com.  L.  R.  100  ;  24  L.  T.  Ill,)  and  they 
will  be  compelled  by  mandamus  to  hold  an  adjourned  meeting  to  take 
such  application  into  consideration.     (16.) 

But  a  mandamus  was  refused  to  command  justices  to  hear  an  appli- 
cation for  an  ale  license,  which  they  had  refused^  though  it  was 
suggested  that  their  refusal  proceeded  from  a  mistaken  view  of  their 
jurisdiction ;  et  per  curiam,  "  It  being  conceded  that  the  magistrates 
have  heard  and  determined  upon  this  application  for  a  license,  which  is 
a  matter  peculiarly  for  their  consideration,  we  cannot  grant  a  mandamMS 
to  them  to  re-hear  what  they  have  already  determined."  {Bex  v. 
Licensing  Justices  of  Ward  of  Farrimgdon  Without,  2  D.  <h  B.  Mag.  Ga. 
365 ;  and  see  a  still  later  case,  Bex  v.  Justices  of  Surrey,  id.  435.  See 
further,  jjosi,  "Mandamus,"  Vol.  III.) 

By  Action.'] — An  action  is  not  maintainable  against  justices  for  By  action, 
refusing  to  grant  a  license  for  the  same  reason  that  a  mamdamus  will 
not  be  awarded  ;  that  is,  because  the  legislature  had  left  the  granting 
or  refusing  such  license  to  the  discretion  of  the  justices,  who  are  not 
responsible  for  errors  in  judgment ;  {Bassett  v.  Oodschall,  3  Wils.  121, 
124  ;)  and  even  if  they  acted  maliciously  or  corruptly,  no  action  would 
lie,  (See  1  Salh.  306  ;   Bushell's  case,  Vaughan,  135 ;   h  T.  B.  86,)  but 
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By  indictment  or 
iuformntion. 


Information  for 
not  granting. 


Not  so  for  mere 
error  in  judg- 
ment. 


Justices  not  to 
annex  condition 
to  license. 


this  latter  proposition  must  be  considered  doubtful.     (GeloM  v.  Hall, 
2H.SN.  379,  8.  a ;  27  L.  J.  M.  G.  78.) 

A  mayor  of  a  borough  who  is  ex  officio  a  justice  of  the  peace  may  be 
sued  in  an  action  for  money  had  and  received,  to  recover  back  a  fee 
improperly  taken  by  such  mayor  for  granting  a  license,  though  such  fee 
had  uniformly  been  taken  for  fifty-seven  years  before,  and  no  notice  of 
action  is  necessary.  {Morgan  v.  Palmer,  2  B.  S  Ores.  729  ;  i  D.  da  B. 
283,  S.  a ;  post,  "  Justices,"  Vol.  III.) 


By  Indictment  or  Information.'] — Where  a  magistrate  acts  in  hia 
office  with  a  partial,  malicious,  or  corrupt  motive,  he  is  guilty  of  a 
misdemeanour,  and  may  be  proceeded  against  by  indictment  or  criminal 
information  in  the  Queen's  Bench,  which  exercises  a  general  supervi- 
sion over  all  justices  of  the  peace.  And  either  of  these  modes  of 
proceeding  may  be  adopted  where  a  magistrate  partially,  maliciously,  or 
corruptly  refuse  to  grant  or  transfer  a  publican's  license,  provided  such 
improper  refusal  can  be  distinctly  proved  or  plainly  inferred  from  the 
circumstances  under  which  the  magistrate  acted. 

It  is  most  usual  to  proceed  in  such  a  case  by  criminal  information  in 
preference  to  an  indictment ;  but  sometimes  where  there  has  been  delay 
in  the  application,  or  a  jury  may  be  more  fit  to  apply  to  than  the 
court,  then  an  indictment  should  be  the  form  of  remedy.  The  general 
rules  as  to  when  an  indictment  or  criminal  information  will  lie  against 
a  justice  of  the  peace,  as  also  the  mode  of  proceeding  therein  against 
him,  and  the  consequences,  will  be  found,  post,  "  Justices,"  Vol.  III. 

In  Reoc  v.  Young  and  Pitts,  (1  Bx{,rr.  556,)  a  motion  was  made  for  an 
information  against  the  defendants,  for  arbitrarily,  obstinately,  and 
unreasonably  refusing  to  grant  a  license  to  one  Heii/ry  Day  to  keep  an  inn 
at  Eversley,  WUts.  Lord  Mansfield,  C.  J.,  said,  "It  is  certain  that  this 
court  has  no  power  or  claim  to  review  the  reasons  of  justices  of  the 
peace,  upon. which  they  form  their  judgments  in  granting  licenses,  by 
way  of  appeal  from  their  judgments,  or  over-ruling  the  discretion 
intrusted  to  them.  But  if  it  clearly  appears  that  the  justices  have  been 
partially,  maliciously,  or  corruptly  influenced  in  the  exercise  of  this 
discretion,  and  have,  consequently,  abused  the  trust  reposed  in  them, 
they  are  liable  to  proseciition  by  indictment  or  information ;  or  even 
possibly  by  action,  if  the  malice  be  very  gross  and  injurious.  If  their 
judgment  be  wrong,  yet  their  heart  and  intention  be  pure,  God  forbid 
that  they  should  be  punished."  And  he  declai-ed  that  he  should  always 
lean  towards  favouring  them ;  unless  pai-tiality,  corruption,  or  malice 
clearly  appeared.  And  having  gone  through  all  the  particulars,  both 
of  the  charge  and  of  the  defence,  he  concluded  with  declaring  it  as  his 
opinion  that  there  was  not  sufficient  groimd  for  a  criminal  charge 
against  these  justices.  Denison,  J.,  said,  "  It  must  be  clear  and  appa- 
rent partiality,  or  wilful  misbehaviour,  to  induce  the  court  to  grant  an 
information;  not  a  mere  error  in  judgment."  And,  by  the  court 
unanimously,  the  rule  was  discharged  with  costs. 

In  Bex  V.  Athay,  (2  Bun:  653,)  on  showing  cause  why  a  rule  should 
not  be  made  absolute,  for  an  information  against  a  justice  for  a  misde- 
meanour in  refusing  to  grant  a  license  to  one  Francis  Symes  (who  had 
been  licensed  for  several  preceding  years)  to  sell  ale,  as  usual,  it  appeared 
that  one  of  the  grounds  upon  which  the  rule  had  been  obtained  was, 
that  the  only  reason  why  the  license  was  refused  him  was  his  declining 
to  pay  a  sum  of  money  (viz.  51.)  which  was  claimed  of  him  upon  a  dis- 
tinct and  collateral  account,  and  which  he  denied  to  be  due  from  him  ; 
the  payment  of  which  sum  of  money  was,  he  alleged,  insisted  upon  by 
the  justice,  as  a  condition  precedent  to  his  granting  the  man  a  license. 
The  court  were  unanimous,  that  the  ground  alleged  appeared  to  be  false  in 
fact ;  but,  at  the  same  time,  they  declared  explicitly  that  the  justices 
have  no  sort  of  authority  to  annex  any  such  conditions  to  the  grant  of 
these  licenses. 
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In  Rex  V.  Williams  omd  Davis,  (3  Burr.   1317,)  an  information  was      3.  Magis- 
gi-anted  against  the  defendants,  justices  of  the  peace  for  the  borough  of  trates' License 
Penryn,  for  refusing  to  grant  licenses  to  those  alehouse-keepers  who       for,  &e. 

voted  against  their  recommendation  of  candidates  for  members  ofparlia-   

m^nt  for  that  borough.  It  appeared  that  they  had  acted  very  grossly 
in  this  matter,  having  previously  threatened  to  ruin  these  people,  by 
not  granting  them  licenses,  in  case  they  should  vote  against  those 
candidates  whose  interest  these  justices  themselves  espoused,  and 
having  afterwards  actually  refused  them  licenses  upon  this  account 
only.  And  Lord  Mansfield  declared  that  the  court  granted  this  infor- 
mation against  the  justices,  iiot  for  the  mere  refusal  to  grant  the 
licenses,  (which  they  had  a  discretion  to  grant  or  refuse,  as  they  should 
see  to  be  right  and  proper,)  but  for  the  corrupt  motive  of  such  refusal, 
for  their  oppressi/oe  and  unjust  refusing  to  grant  them,  because  the 
persons  applying  for  them  would  not  give  their  votes  for  members  of 
parliament  as  the  justices  would  have  had  them. 

An  information  against  the  justices  of  the  town  of  Nottingham 
was  granted  for  refusing  to  grant  licenses  for  twenty  public  houses, 
to  the  occupiers  of  which  licenses  had  been  granted  for  several  preced- 
ing years.  It  appearing  that  the  persons  who  kept  these  houses  had 
voted,  at  the  last  election  for  the  town,  for  the  candidates  opposed  to 
those  whose  interests  the  justices  had  espoused,  Ryder,  O.3.,  said,  "The 
abuse  of  such  a  discretionary  power  ought  to  be  more  severely  punished 
than  the  abuse  of  a  power  which  is  not  discretionary.  It  appears  in 
this  case  to  have  been  very  grossly  abused,  for  it  is  not  probable  that 
the  occupiers  of  twenty  houses  should  have  all  so  misconducted  them- 
selves at  the  same  time,  as  to  render  it  improper  to  grant  them  licenses." 
{Rex  -v.  Justices  of  Nottingham,,  Bayer's  Rep.  216, 217.) 

In  Rex  v.  Temple,  (1  Keb.  727,)  an  information  was  granted  against 
a  justice  of  the  peace  for  extortion  and  compounding  to  give  new 
licenses  to  unlawful  alehouses,  and  taking  away  good  ones,  and  for  dis- 
charging recognizances  for  appearance  at  sessions. 

In  Rex  V,  Cornelius,  (2  Stra.  1210,)  an  information  was  granted  against 
Gomelms  and  another  justice  of  the  peace  of  a  borough,  for  a  misde- 
meanour in  taking  money  for  granting  licenses  to  alehouse-keepers. 

In  Rex  V.  Harm  and  Price,  Justices  of  the  Peace  for  the  Borough  of 
Corfe  Castle  (3  Bwr.  1716,)  on  showing  cause  against  an  information 
which  had  been  prayed  for  against  the  defendants,  for  a  misdemeanour 
in  the  execution  of  their  office,  in  refusing  to  grant  a  license  to  sell  ale 
to  one  Ingram,  an  innkeeper  in  that  borough,  merely  from  a  motive  of 
resentment  against  him,  for  having  espoused  an  opposite  interest  in  the 
election  for  members  of  that  borough ;  the  defence  was,  that  they  did 
not  act  from  any  resentment  or  corrupt  motive,  but  solely  because 
Ingram  was  an  improper  person,  and  had  kept  a  disorderly  house,  and 
continued  to  keep  it  after  full  notice  to  the  contrary,  and  in  particular 
that  he  encouraged  gaming  and  cookfighting  at  his  house.  Lord  Mans- 
field, C.  J.,  said,  "  The  court  should  never  interpose  against  magistrates, 
unless  they  have  acted  from  bad  motives  and  maid,  fide,  especially  in 
such  a  case  as  this,  where  they  are  intrusted  with  an  absolute  discre- 
tion :  but  for  that  very  reason,  this  is  the  strongest  case  for  the  inter- 
position of  the  court,  if  it  appear  that  they  have  acted  upon  corrupt 
motives.  If  it  did  appear  clearly  that  this  man  kept  a  disorderly 
house,  it  would  be  a  reason  against  the  court's  interposing  against  the 
justices.  But  this  does  not  clearly  appear."  And  he  declared  it  to  be 
of  very  dangerous  consequence  to  permit  the  due  discretion  of  the 
justices  to  be  influenced  by  considerations  of  this  kind.  The  court  made 
the  rule  absolute. 

Afterwards,  these  justices  confessing  themselves  guilty  of  the  infer-  Defeadante  must 
mation,  it  was  moved  for  a  rule  to  dispense  with  their  personal  appear-  to  receive  judg-  ^ 
ance,  on  the  undertaking  of  their  clerk  in  court  to  answer  for  their  meat. 
fines.    But  the  court  upon  full  debate  were  unanimous  in  refusing  the 


120 

3.  Magis- 
trates' License 
for,  (he. 


Time  of  applying 
for  information. 


^Iei)0U8P.    .{FuUia  Hmises.) 


[S.  Illi 


motion.  The  general  doctrine  laid  down  by  the  court  was,  that 
although  such  a  motion  was  subject  to  the  discretion  of  the  court, 
either  to  grant  or  refuse  it,  where  it  was  clear  and  certain  that  the 
punishment  would  not  be  corporal ;  yet  it  ought  to  be  denied  in  every 
case  where  it  was  either  probable  or  possible  that  the  punishment 
would  be  corporal ;  and  this  for  the  example  sake ;  as  the  notoriety  of 
their  being  called  up  might  deter  others  from  the  like  offences.  And 
finally,  upon  their  appearance  in  court,  the  sentence  was,  that  they 
should  be  committed  for  a  month,  fined  fifty  pounds  each,  and  further 
imprisoned  till  the  fine  be  paid.  {Bex  v.  flcwMi  amd  Price,  3  Burr.  1716, 
1786.) 

We  sliall  hereafter  (post,  "Justices,"  Vol.  III.)  consider  as  to  the  time 
when  the  application  for  a  criminal  information  should  be  made,  and 
the  other  proceedings  relative  thereto. 


Improperly 
granting  license. 


Information  for. 


(21.)  Remedy  foe  improperly  granting  a  License. 

A  criminal  information  will  be  awarded  against  justices  for  granting 
an  alehouse  license  under  the  influence  of  corrupt  motives,  as  well  as 
for  refusing  it;  for  in  the  former  case  it  may  be  productive  of  mischief 
to  the  whole  community;  in  the  latter,  the  grievance  is  only  felt  by 
the  individual.  (See  R.  v.  Temple,  1  Keb.  727 ;  £.  v.  Cormlius,  2  8tra. 
1210.) 

In  R.  V.  Holland  and  Forster,  (1  T.  B.  692,)  an  information  had  been 
moved  for  against  the  defendants,  who  were  justices  for  the  county  of 
Middlesex,  for  improperly  granting  an  ale  license  to  one  Harrison,  who 
had  been  refused  one  by  the  justices  at  their  last  general  meeting,  on 
account  of  misbehaviour.  It  appeared  that  the  defendant,  Jorster,.  had 
been  present  at  that  general  meeting  at  the  time  when  the  license  was 
refused ;  but  he  had  afterwards  told  the  other  defendant,  Holland,  who 
was  not  present  at  the  general  meeting,  that  the  only  reason  why  a 
license  had  not  been  granted  then  was,  that  they  might  have  an  oppor- 
tunity of  inquiring  into  the  character  of  Harrison,  and  had  accordingly 
prevailed  upon  Holland,  at  a  private  meeting  held  by  those  two  only, 
to  join  in  granting  a  license.  The  court  were  clearly  of  opinion  that  an 
information  should  be  granted  against  a  justice  as  well  for  granting  a 
license  improperly  as  for  refusing  one  in  the  same  manner :  that  it  had 
already  been  done  in  the  case  of  JR.  v.  Filewood  and  another,  E.  T.  26  Geo. 
III.  B.  R. ;  and  indeed  the  mischief  of  granting  a  license  improperly  was 
infinitely  greater  than  that  of  refusing  one  ;  for  in  the  former  case  it 
might  be  productive  of  injury  to  the  whole  community,  while  in  the 
latter  the  grievance  was  felt  only  by  the  individual :  that  the  only 
ground  of  these  applications  was  the  improper  conduct  of  the  magis^ 
trates  ;  but  as  it  appeared  in  this  case  that  Holland,  though  not 
altogether  blameless,  had  been  deceived  by  Forster,  they  discharged  the 
rule  as  to  the  former,  upon  his  paying  the  costs  of  the  application  as 
against  himself;  and  as  to  Forster,  they  granted  the  information. 

In  B.  V.  Bi/ngham,  Clerk,  (1  Bitrn's  J.  24th  ed.  48,  reported  also  by 
Mr.  Gurney,)  the  defendant  was  convicted  at  Winchester  Sum.  Ass. 
1813,  of  a  conspiracy  to  defraud  the  revenue  of  certain  stamp  duties. 
It  appeared  in  evidence  at  the  trial  that  he  was  a  justice  of  the  peace, 
and  one  of  those  who  attended  on  the  general  licensing  day,  when  he 
obtained,  through  an  improper  influence,  a  license  in  order  to  enhance 
the  value  of  some  premises  which  were  his  own  property.  In  pro- 
nouncing judgment.  King's  Bench,  Nov.  26,  1813,  Le  Blanc,  J.,  said, 
"  The  court  does  not  go  out  of  its  way  to  cast  reflections  upon  the  con- 
duct of  those  who  are  not  before  the  court ;  but  it  would  not  discharge 
its  duty  if  it  did  not  declare,  that  it  is  not  a  proper  exercise  of  the 
functions  of  any  magistrates  so  to  grant  a  license,  when  they  know  that 
no  house  exists  to  which  that  license  is  to  be  applied.    The  .legisla,turq 
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has  taken  particular  care  that  no  person  concerned  in  public  houses  or    5.  Bad  beer, 
victualling  houses,  under  the  description  of  brewers  or  dealers  in  spirits,  t&c. 

shall  themselves  take  part  in  the  granting  of  licenses,  in  order  tp  guard    

against  any  improper  influence  in  the  granting  of  them,  and  it  is  subject 
to  the  same  mischief  and  the  same  inconvenience  that  any  person  in  the 
situation  of  a  magistrate,  being  the  owner  of  a  house,  which  afterwards 
may  be  converted  into  a  public  house,  should  know  and  should  consent 
to  a  license  being  kept  on  foot,  which  may  ultimately  tend  to  increase 
the  value  of  his  property,  whenever  that  house  may  be  conveyed  to  a 
person  to  whom  the  license  may  attach."  The  defendant  was  sentenced 
to  be  imprisoned  in  Winchester  gaol  for  six  calendar  months,  and  Lord 
Ellenhorough,  C.  J.,  directed  the  proceedings  to  be  laid  before  the  lord 
chancellor. 

If  there  be  two  sets  of  magistrates,  as  for  a  county  and  a  borough,  indictmeut  for. 
and  having  a  co-ordinate  jurisdiction  in  that  borough,  and  one  of  the 
two  sets  appoint  a  meeting  for  granting  alehouse  licenses,  and  when  the 
day  arrives,  refuse  a  license  to  an  applicant  for  one ;  and  then  the  other 
set  of  magistrates,  having  subsequently  to  the  prior  appointment,  but 
before  the  first  licensing  day,  appointed  a  future  day  for  the  same 
purposes,  license  on  that  day  the  person  to  whom  on  a  former  day  a 
license  had  been  refused,  it  is  an  indictable  offence.  {R.  v.  Sainsbii/ry,  4 
T,  B'.  451.)  Et  per  Ashhwrst,  J.,  S.  C,  "There  being  no  words  of  exclji* 
sion  in  the  city  charters,  it  follows  as  a  consequence  that  the  justices  of 
the  county  have  a  concurrent  jurisdiction  in  the  borough  of  Southwark; 
if  so,  it  also  follows  that  the  jui-isdiction  of  holding  the  meeting  directed 
by  the  26  Geo.  II.  attached  in  those  magistrates,  who  first  gave  notice 
of  the  meeting ;  and  it  was  a  breach  of  the  law  in  the  other  magistrates 
to  attempt  to  wrest  this  jurisdiction  out  of  their  hands ;  for  what  the 
law  says  shall  not  be  done,  it  becomes  illegal  to  do,  and  is  therefore  the 
subject-matter  of  an  indictment,  without  the  addition  of  any  corrupt 
motives.  And  though  the  want  of  corruption  may  be  an  answer  to  an 
application  for  an  information,  ■which  is  made  to  the  extraordinary 
jm-isdiction  of  the  court,  yet  it  is  no  answer  to  an  indictment,  where  the 
judges  are  bound  by  the  strict  rule  of  law." 


IV.  Makinq  an^  SeUing  ffilntoiotoome  Ftctuals:. 

A  publican  selling  unwholesome  wine  or  victuals  may,  it  is  said,  be  indictment  for 
indicted  for  a  misdemeanour  at  common  law;  and  any  person  to  whom  selUng  unwholc- 
the  same  has  been  sold  may  maintain  an  action  against  him  for  the 
injury  done.  (Rol.  Ah.  95 ;  and  see  2  East's  P.  0.  822 ;  S.  v.  Southerton, 
6  East,  132,  per  Loi'd  Ellenboroiigh.)  In  addition  to  the  remedy  by 
indictment  and  action,  a  summary  mode  of  proceeding  before  justices 
is  now  provided  by  23  &  24  Vict.  c.  84,  ante,  52,  tit.  "  Adulteration." 

By  the  commission  of  the   peace,  two  justices,  one  being  of  the  Power  of  jtistices 
quorum,  may  inquire  of  innholders,  and  of  all  and  singular  other  g^nJ"^  °°"'"'^' 
persons,  who  shall  offend  in  the  abuse  of  weights  and  measures,  or  in 
the  sale  of  victuals,  against  the  form  of  the  ordinances  in  that  behalf 
made.    (See  post,  "  Sessiotis,"  Vol.  V.) 


As  to  the  brewing,  selling,  &c.,  unwholesome  beer,  see  tit.  '-Excise," 
Vol.  II. 
As  to  adulterating  beer,  see  ante,  p.  82. 
By  10  Vict.  c.  .5,  the  use  of  sugar  in  brewing  beer  is  permitted. 
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By  the  9  Geo.  IV.  c.  61,  s.  19,  ante,  107,  we  have  ah-eady  seen  that 
persona  licensed  under  that  Act  are  to  use  standard  measiu-ea  in  the 
sale  of  exciseable  liquors ;  and  the  wine,  spirit,  beer,  cider,  and  perry 
license,  under  that  statute,  has  a  clause  implying  a  forfeiture  of  it  in 
case  of  selling  by  any  measures  not  of  the  legal  standard.  (See  form  of 
license,  post,  No.  32.)  And  such  an  offence  would  be  punishable  under 
sect.  21,  ante,  107,  as  an  offence  against  the  tenor  of  the  license.  Selling 
ale  in  unsealed  measures  seems  to  have  been  an  offence  at  common 
law.    {B.  V.  Burgen,  2  Keh.  477.) 


Disorderly  inns 
iudictfiblo 


Offence  .against 
the  tenor  of  the 
license. 
Forfeiture  of 
license. 


Assemblage  of 
prostitntes. 


Or  notorionsly 
bad  characters. 


VII.  ISeepmg  Bisorterlj)  ^mst,  ox  permttttna  Jirunftentifss, 
$c(. ;  J^ariiourtng  f^iiebes,  ^c. ;  ©ffmtifrs  asainst 
3Rebenue  Eatos,  ^c. 

All  disorderly  inns  or  alehouses,  or  other  houses,  are  public  nuisances, 
and  may  at  common  law,  upon  indictment,  be  suppressed,  and  the 
keepers  of  them  fined.     (Stephens  v.  Watson,  1  Salk  44.) 

The  9  Geo.  IV.  c.  61,  s.  21,  ante,  107,  &c.,  imposes  penalties  for  offences 
against  the  tenor  of  the  license  under  that  Act ;  and  which  license  con- 
tains clauses  of  forfeiture  in  case  of  knowingly  permitting  or  suffer- 
ing persons  of  notoriously  bad  character  to  assemble  or  meet  together 
in  the  house,  or  permitting  drunkenness  or  other  disorderly  conduct  in 
the  house  or  premises.     (See  form  of  license.  No.  32,  post.) 

To  permit  prostitutes,  &c.,  with  knowledge  of  their  character,  to  be 
in  a  shop  or  house  for  the  purpose  of  getting  refreshment,  and  to  remain 
there  for  no  longer  than  was  necessai-y  for  that  purpose,  is  not  knowingly 
to  permit  or  suffer  prostitutes,  &c.,  to  meet  together  and  remain  therein 
so  as  to  bring  the  keeper  of  the  house  within  the  penalty  of  the  above 
section.  {Greig  v.  Bendeno,  27  L.  J.  M.  0.  294;  H.  B.  do  E.  133,  decided 
upon  a  local  Act  containing  a  similar  enactment  to  the  above.)  Butif 
the  assemblage  of  such  persons  is  otherwise  within  the  meaning  of  the 
above  clause  of  the  section,  as  for  instance,  if  it  were  for  the  furtherance 
of  prostitution,  making  the  house  a  house  of  call,  it  is  not  necessary  that 
any  disorderly  conduct  should  be  shown  to  have  taken  place,  for  the 
object  of  the  clause  is  the  prevention  of  disorderly  conduct,  the  natural 
consequences  of  allowing  such  meetings.  (See  Purhis  v.  Huxtable,  infra. ; 
Greig  v.  Bendeno,  ubi  swp.  ;  Belasco  v.  Eannant,  3  B.  &  S.  13 ;  31  L.  J. 
M.  G.  225.)  It  is  the  magistrate's  duty  to  ascertain  on  the  evidence 
whether  the  assembling  was  for  the  hand  fide  purpose  of  refreshment,  or 
with  any  other  lawful  object,  or  in  furtherance  of  prostitution  or  other 
unlawful  object.  {Greig  v.  Bendeno ;  Belasco  v.  Mannant,  ubi  sup.  ; 
Purhis  V.  HuxtaUe,  28  L.  J.  M.  C.  221  -.lE.dcE.  780.) 

So  if  thieves  were  permitted  to  come  to  the  house  for  the  purpose  of 
concerting  crimes,  the  keeper  of  the  house  may  be  convicted  for  know- 
ingly suffering  it,  and  no  act  of  thieving  need  be  shown  to  have  been 
plaimed  on  the  premises,  nor  any  disorderly  conduct  to  have  taken 
place,  but  if  the  thieves  only  meet  together  and  remained  in  the  house 
for  any  lawful  purpose,  or  for  the  bond  fide  purpose  of  refreshment,  no 
conviction  ought  to  take  place.  {Greig  v.  Bendeno ;  Belasco  v.  Hannant, 
ubi  sup.) 

It  should  be  shown  that  the  defendant  knew  of  the  character  of  the 
assemblage,  but  this  also  is  entirely  a  question  of  fact  for  the  magis- 
trates.    {Pwrkis  V.  Huxtable ;  Grei^  v.  Bendeno;  Belasco  v.  Hannant.) 

Evidence  of  what  took  place  on  a  previous  occasion,  as,  for  instance, 
the  character  of  persons  assembled  there  on  that  occasion,  is  admissible 
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^Ief)0tt8e.     {PuUie  Houses.) 


to  prove  the  defendant's  knowledge  of  their  character.  (Parker  v. 
Grem,  6  L.  T.  N.  S.  46.) 

An  offence  against  the  license  is  made  a  criminal  matter  by  the  9 
Geo.  IV.  c.  61,  s.  21,  and  therefore  the  public  house  keeper  cannot  be 
examined  as  a  witness.  {Parker  v.  Green,,  31  L.  J.  M.  G.  133  ;  6 
L.  T.  N.  S.  48.) 

A  licensed  alehouse  is  a  place  of  public  resort  within  the  3Sth  sect,  of 
"The  Towns  Police  Clauses'  Act,"  1847  (10  &  11  Vict.  c.  89),  Coh  v. 
Coulton,  2E.  S  E.  695  ;  29  L.  J.  M.  C.  125. 

These  provisions  are  extended  to  other  houses  of  public  resort  within 
the  metropolitan  police  district,  by  the  2  &  3  Vict.  c.  47,  s.  44,  which, 
after  reciting  that  it  is  expedient  that  the  provisions  made  by  law  for 
preventing  disorderly  conduct  in  the  houses  of  licensed  victuallers  be 
extended  to  other  houses  of  public  resort,  enacts  that  every  person  who 
shall  have  or  keep  any  house,  shop,  room,  or  place  of  public  resort 
within  the  metropolitan  police  district,  wherein  provisions,  liquors,  or 
refreshments  of  any  kind  shall  be  sold  or  consumed,  (whether  the 
same  shall  be  kept  or  retailed  therein  or  procured  elsewhere,)  and  who 
shall  wilfully  or  knowingly  permit  drunkenness  or  other  disorderly 
conduct  in  such  house,  shop,  room,  or  place,  or  knowingly  suffer  any 
unlawful  games,  or  any  gaming  whatsoever  therein,  or  knowingly  per- 
mit or  sufier  prostitutes  or  persons  of  notoriously  bad  character  to  meet 
together  and  remain  therein,  shall  for  every  such  offence  be  liable  to  a 
penalty  of  not  more  than  five  pounds ;  provided  always,  that  if  the 
offender  be  a  licensed  victualler,  or  licensed  to  sell  beer  by  retail  to  be 
drunk  on  the  premises,  this  enactment  shall  not  be  construed  to  exempt 
him  from  the  penalties,  or  penal  consequences  to  which  he  may  be 
liable  for  committing  an  offence  against  the  tenor  of  the  license  to  him 
granted.  (The  2  &  3  Vict,  c.  94,  s.  28,  contains  a  similar  enactment  for 
the  city  of  London.) 

The  innkeeper  who  harbours  or  permits  the  resort  of  thieves  or  per- 
sons of  scandalous  reputation,  or  suffers  frequent  disorders  in  his  house, 
is  guilty  of  a  misdemeanour  at  common  law,  for  which  he  may  be  fined 
or  imprisoned.     (1  Hawk.  c.  32.) 

By  the  5  Geo.  IV.  c.  83,  s.  13,  any  justice,  on  information  on  oath 
that  any  idle  or  disorderly  person,  or  rogue  or  vagabond,  or  incorrigible 
rogue,  is  reasonably  suspected  to  be  harboured  or  concealed  in  any 
house  kept  or  purporting  to  be  kept  for  the  reception,  lodging,  or  enter- 
tainment of  travellers,  may,  by  warrant  under  his  hand  and  seal, 
authorise  any  constable  or  other  person  or  persons  to  enter  at  any  time 
into  such  house  and  apprehend  and  bring  before  him  or  any  other 
justice  every  such  idle  and  disorderly  person,  rogue,  and  vagabond,  and 
incorrigible  rogue,  as  shall  be  found  therein.  (See  post,  "  Vaqrant," 
Vol.  V.) 

It  seems  also  at  common  law,  if  there  be  disorderly  drinking  or 
noise  at  an  unseasonable  time  of  night,  especially  in  inns,  taverns,  or 
alehouses,  the  constable  or  his  watch,  demanding  entrance  and  being 
refused;  may  break  open  the  doors  to  see  and  suppress  the  disorder. 
(2  Sak's  P.  a  95.) 

By  7  &  8  Geo.  IV.  c.  38,  constables  are  not  to  be  required  to  make 
presentments  respecting  unlicensed  or  disorderly  alehouses. 

for  more  concerning  disorderly  houses,  see  "  Disorderly  House,"  Vol. 
I. ;  "  Gamiiig,"  Vol.  II. ;  "  Eiot,"  Vol.  V. 

By  the  10  Geo.  IV.  c.  44,  s.  6,  (the  Metropolitan  Police  Act,)  pub- 
licans harbouring  police  officers  during  their  hours  of  duty  are  subject 
to  a  penalty  of  not  more  than  five  pounds,  to  be  recovered  before  two 
justices. 

As  to  the  harbouring  of  offenders  against  the  revenue  laws,  see  7  &  8 
Geo.  IV.  c.  53,  s.  29,  post,  "  Exeise,"  Vol.  II. 
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tioenaea  of  public 
houses,  where 
unlawful  clubs 
held,  forfeited. 


Seditious  pam- 
phlets. 


Forfeitui-e  of 
UceQse, 


Ulejouae.     {FtibUe  Hmises.) 
VIII.  l^oKrins  Seitttous  iWeetinss. 


[s.  vni. 


Closing  doofs  of 
inns  during  riots. 


By  stat.  51  Geo.  III.  c.  19,  for  the  more  eflfectually  preventing 
seditious  meetings,  any  two  justices,  upon  evidence  on  oath  that  any 
meeting  of  any  society  or  club  hereby  declared  to  be  unlawful  (i.  e., 
societies  or  clubs  calling  themselves  Spenceans  or  Spencean  Philanthro- 
pists, and  all  other  societies  or  clubs  by  whatever  name  called  or  known, 
who  hold  and  profess  the  same  objects  and  doctrines,  57  Geo.  III.  c.  19,) 
or  any  meeting  for  any  seditious  purpose,  hath  been  held  at  any  house, 
room,  or  place,  licensed  for  the  sale  of  ale,  beer,  wine,  or  spirituous 
liquori,  with  the  knowledge  and  consent  of  the  person  keeping  such 
honsf!,  &c.  to  adjudge  the  license  for  selliug  ale,  &c.  granted  to  the  per- 
son keeping  such  house,  &c.  to  be  forfeited ;  and  the  person  so  keeping 
such  house,  &c.  shall,  from  and  after  the  day  of  the  date  of  such  adjudi- 
cation and  notice  thereof  given  to  him,  be  liable  to  all  the  penalties 
and  forfeitures  for  any  act  done  after  that  day,  which  such  person 
would  be  liable  to  if  such  license  had  expired  or  otherwise  determined 
on  that  day.     (See  the  enactment  in  full,  post,  "  Riot,"  Vol.  V.) 

By  the  39th  Geo.  III.  c.  79,  s.  31,  "Every  place  licensed  for  the  sale 
of  ale,  &c.  shall  be  deemed  a  place  licensed  for  the  reading  of  books, 
pamphlets,  and  other  publications  under  this  Act,  but  any  two  justices 
of  the  jurisdiction,  upon  evidence  on  oath  that  books,  pamphlets,  and 
other  publications  of  a  seditious  or  immoral  nature  are  usually 
distributed  to  be  read  at  such  place,  may  adjudge  and  declare  the  ale 
and  spirit  license  forfeited,  and  the  persons  keeping  such  place  shall 
afterwards  be  subject  to  all  the  penalties  as  though  such  licenses 
had  expired  or  been  otherwise  determined."  (See  the  Act,  post,  "  Biot," 
Vol.  V.) 

See  further  as  to  seditious  meetings,  post,  "Biot,"  Vol.  V. ;  "Ireor 
son,"  Vol.  V. 


IX.  ffllostrtfl  laoots  in  3^(ots. 

We  have  already  seen  the  9  Geo.  IV.  c.  61,  s.  20,  empowers  two  jus- 
tices to  order  the  closing  of  doors  of  houses  licensed  under  that  Act  to 
be  closed  during  riots,  &c.  mite,  107. 

And  if  a  publican,  notwithstanding  such  order,  keep  his  house  open, 
he  would  be  guilty  of  an  offence  against  good  order  and  rule,  which 
is  punishable  under  s.  21,  ante,  107,  as  an  offence  against  the  tenor  of 
his  license. 


X.  ^ermtttinfi  ©famtttfl,  JEustc,  Bancins,  ^c.  in  Inn. 

Gaming,  The  law  relative  to  gaming-houses  in  general  will  here  apply.     (See 

post,  "  Gaming,"  Vol.  II.)  It  may  be  as  well  to  notice,  however,  that 
if  the  guests  at  an  inn  or  tavern  call  for  dice  or  tables,  and  for  their 
recreation  play  with  them,  or  if  any  neighbours  play  at  bowls  for  their 
recreation  or  the  like,  these  are  not  within  the  statute  33  Hen.  VIII. 
e.  9,  s.  11,  if  the  house  is  not  kept  for  gaming,  nor  the  gaming  be  for 
lucre  or  gain.     {Dalt.  c.  46.) 

It  is,  however,  an  offence  against  the  tenor  of  a  license  under  9  Geo, 
IV.  c.  61,  to  knowingly  suffer  any  unlawful  games  or  any  gaming  what- 
soever in  an  inn.  Any  playing  at  cards  for  money  in  any  part  of  the 
licensed  premises  is  gaming  within  the  prohibition,  therefore,  a  friendly 
game  at  cards  among  the  private  friends  of  the  innkeeper  for  a  smaU 
stake  in  the  bar  parlour  is  an  offence  against  the  license.  (Patten  v. 
Bhymer,  29  L.  J.  M.  C.  189.) 
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But  a  game  at  dominoes  is  not  an  unlawful'gEirae,  and  unless  money 
is  staked  upon  it  it  is  not  gaming  so  as  to  bring  it  within  the  prohibi-          ness. 
tion  of  the  license.    {Reg.  v.  AsUon,  1  E.  dk  B.  286  ;  22  L.  J.  M.C.I.) 

Permittiilg  gaming  in  any  licensed  house  is  an  offence  against  the 
terras  of  the  license,  and  as  such  is  punishable  under  sect.  21,  ante,  107, 
(see  form  of  license,  No.  32,  post.)  It  also  involves  a  forfeiture  of  the 
license. 

Permitting  gaming  in  other  houses  of  public  resort  within  the  me- 
tropolitan district  is  also  punishable  by  the  3  &  4  Vict.  c.  47,  s.  44, 
ante,  123. 

As  to  billiards  playing,  see  "  Billiards,"  post. 

For  the  law  relative  to  keeping  houses  for  performance  of  music,  Music,  danoing, 
dancing,  and  other  entertainments  in  general,  see  "  Disorderly  Souse,"  *<:• 
Vol.  I.  It  may  be  as  well,  however,  here  to  notice,  that  by  stat.  25 
Geo.  II.  c.  36,  s.  2,  any  house,  room,  or  garden,  or  other  place  kept  for 
public  dancing,  music,  or  other  public  entertainment  of  the  like  kind 
in  London  and  Westminster,  or  within  twenty  miles  thereof,  without 
license  from  the  last  preceding  Michaelmas  quarter  sessions,  under  the 
Tiands  and  seals  of  four  or  more  justices  there  assembled,  (except  the 
theatres  of  Drury  Lane,  Coveut  Garden,  and  Haymarket,  and  other 
entertainments  exercised  by  letters-patent  or  license  of  the  Crown  or 
of  the  Lord  Chamberlain,  s.  4,)  shall  be  deemed  a  disorderly  house  or 
place,  and  the  keeper  thereof  shall  forfeit  one  hundred  pounds  with  full 
costs  to  him  who  shall  sue  (in  six  months)  in  any  of  the  courts  of 
Westminster,  and  be  otherwise  punishable  as  in  case  of  disorderly 
houses  ;  and  the  person  who  shall  appear  to  act  as  master,  or  as  having 
the  management  of  such  gaming-house  or  other  disorderly  house,  shall 
be  deemed  a  keeper  thereof  and  liable  as  such  ;  and  it  shall  be  lawful 
for  any  constable  or  other  person,  being  authorised  by  warrant  under 
the  hand  and  seal  of  one  justice,  to  enter  such  house  or  place,  and  to 
seize  every  person  found  therein,  that  they  may  be  dealt  with  accord- 
ing to  law.    See  this  provision  in  full,  post,  "  Disorderly  Hmise,"  Vol.  I. 


XI.  jBrunfeettJtess. 

Dnmkermess  is  an  offence  for  which  a  man  may  be  punished  in  the 
Ecclesiastical  Court,  (a)  as  well  as  by  justices  of  peace  by  statute. 

It  is  an  offence  against  the  tenor  of  the  license  under  9  Geo.  IV.  c. 
61,  to  knowingly  permit  drunkenness  or  disorderly  conduct  in  the 
house.    (See  Wray  v.  ToU,  12  Q.  B.  492 ;  amte,  p.  81.) 

In  order  to  convict  a  man  of  drunkenness  under  the  statute  of 
James,,  he  must  be  summoned  under  that  statute,  and  therefore  a  con- 
viction for  that  offence  upon  a  summons  for  drunkenness  and  riotous 
behaviour  under  the  Public  Health  Act,  1848,  was  quashed.  {Martin 
V.  Pridgeon,  28  L.  J.  M.  0:179;  \E.<&  JE.  778).  And  a  similar  con- 
viction upon  a  summons  for  drunkenness  and  riotous  behaviour  under 
the  23  Vict.  c.  27,  was  also  quashed.,  {Soden  v.  Cray,  7  L.  T.  N.  8.  324.) 
The  statute  of  21  Jac.  I.  c.  7,  is  now  wholly  repealed.  By  26  &  27  Vict. 
c.  125,  it  is  repealed  all  but  sections  4  and  5.  Sect.  4  is  repealed  by  9 
Geo.  IV.  c.  61,  and  as  to  sect.  5,  constables  are  not  now  required  to 
present  disorderly  houses,  by  7  &  8  Geo.  IV.  c.  38. 

As  to  the  forfeiture  of  a  publican's  license  for,  ante,  107. 

A  publican  cannot  recover  for  beer  furnished  to  third  persons  by  the 
order  of  an  individual  who  has  previously  become  intoxicated  by  drink- 
ing in  his  house.    {Brandons.  Old,  3  C.  S  F.  440.) 


Punishable  ia 
Ecclesiastical 
Court. 


Offence  against 
tenor  of  license 

conviction  for. 


Forfeiture  of 
license. 

Action  for  bill. 


(a)  See  Bv/m's  Ecclesiastical  Law,  tit.  "Drunkenness." 
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11.  Drunkeiir-  It  would  seem  that  driinkenness,  if  of  that  description  as  totally 
ness.  to  deprive  the  drunkard  of  reason,  is  a  ground  for  his  avoiding  a 

contract  made  by  him  while  so  drunk,  although  no  fraud  was  prac- 
tised upon  him.  (See  Fitt  v.  Smith,  3  Oawp.  33  ;  Fenton  v.  Holloway, 
1  Stcf/rk.  126,  Sentcmce  v.  Poole,  Z  G,  <&  P.  1. 


When  a  defence 
to  an  action. 


Offence  against 
tenor  of  license. 


Morning  hours. 


Not  to  apply  to 
Metro])Olitan 
Police  District. 


XII.  ©peninfi  Inns,  ^c.  on  Sunljass,  jFast=l(a8«,  $it. 

The  21st  section  of  the  9  Geo.  IV.  c.  61,  ante,  107,  imposes  penalties 
for  Oifences  against  the  tenor  of  the  wine  and  spirit,  &c.  license 
under  that  Act ;  and  in  such  license  there  is  a  clause  of  forfeiture  for 
keeping  open  the  house  except  for  the  reception  of  travellers,  or  per- 
mitting or  suffering  any  beer  or  other  exciseable  liquor  to  be  conveyed 
from  or  out  of  the  premises  during  the  usual  hours  of  the  morning  and 
afternoon  service  in  the  church  or  chapel  of  the  parish  or  place  in 
■which  the  house  is  situate,  on  Sundays,  Christmas-day,  or  Good  Friday  f 
or  not  maintaining  good  order  or  rule  therein.  (See  form  of  the 
license,  post,  No.  32.) 

The  hours  for  closing  beer  houses,  alehouses,  &c.  are  now  regulated, 
as  to  the  morning,  by  the  11  &  12  Vict.  c.  49,  and  it  is  enacted  by  sect. 
1,  "That  no  licensed  victualler  or  person  licensed  to  sell  beer  by  retail 
to  be  drunk  on  the  premises  or  not  to  be  drunk  on  the  premises,  or 
other  person  in  any  part  of  Great  Britain,  shall  open  his  house  for  the 
sale  of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquoi-s,  or 
sell  the  same  on  Sunday  before  half-past  twelve  o'clock  in  the  afternoon, 
or  where  the  morning  divine  service  in  the  church,  chapel,  kirk,  or 
principal  place  of  worship  of  the  parish  or  place  shall  not  usually  ter- 
minate by  that  time,  before  the  time  of  the  teiinination  of  such 
service,  and  that  no  licensed  victualler  or  other  person  in  England  shall 
open  his  house  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or 
distilled  liquors,  or  sell  the  same  on  Christmas-day,  Good  IViday,  or 
any  day  appointed  for  a  public  fast  or  thanksgiving,  before  the  respec- 
tive times  aforesaid,  except  in  all  the  cases  aforesaid  as  refreshment 
for  travellers.  Provided  always,  that  nothing  herein  contained  shall 
authorize  the  opening  of  any  house  for  the  sale  of  wine,  spirits,  beer, 
or  other  fermented  or  distilled  liquors,  within  the  metropolitan  police 
district,  or  any  city,  town,  or  place,  at  an  earlier  hour  or  time  than  is 
now  allowed  by  law  when  the  opening  of  such  house  or  such  sale  is  now 
specially  prohibited  before  any  later  hour  or  time  than  that  hereinbefore 
mentioned." 

And  by  sect.  4,  it  is  enacted,  that  "  No  person  shall  open  any  house  or 
place  of  public  resort  for  the  sale  of  fermented  or  distilled  liquors,  or 
sell  therein  such  liquors,  in  England  or  Scotland  before  the  hour  of 
half-past  twelve  o'clock  in  the  afternoon,  or  where  the  morning  divine 
service  in  the  church,  chapel,  kirk,  or  principal  place  of  worship  shall 
not  usually  terminate  by  that  time,  before  the  time  of  the  termination 
of  such  service  on  Sunday,  or  in  England  before  the  like  hour  on 
Christmas-day,  or  Good  Friday,  or  any  day  appointed  for  a  public  fast 
or  thanksgiving,  except  as  refreshment  for  travellers." 

By  sect.  5,  "  Any  constable  may  at  any  time  enter  into  any  house  or 
place  of  public  resort  for  the  sale  of  wine,  spirits,  or  other  fermented 
or  distilled  liquors,  and  every  person  who  shaU  refuse  to  admit  or  shall 
not  admit  such  constable  into  such  house  or  place,  shall  be  deemed 
guilty  of  an  offence  against  that  Act." 

By  sect.  6,  "  Eveiy  person  offending  against  that  Act  shaU  be  liable, 
upon  a  summary  conviction  for  the  same  before  any  justice  of  the  peace 
for  the  county,  riding,  division,  liberty,  city,  borough,  or  place  where 
the  offence  shall  be  committed,  to  a  penalty  not  exceeding  five  pounds 
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for  every  such  offence,  and  every  separate  sale  shall  be  deemed  a  sepa-    12.  Opening 
rate  offence."  on  Sundays, 

This  statute  is  not  repealed  by  the  17  &  18  Vict.  c.  79,  and  18  <fe  19  <&c. 

Vict.  c.  118,  -which  apply  only  to  Sunday  afternoon,  and  is  therefore  a 

statute  now  in  force  as  to  morning  service.  {Beg.  v.  Senior,  33  L.  J. 
M.  a  125 ;  IL.&C.  401  ;  Harris  v.  Jenns,  39  L.  J.  M.  C.  183  ;  9 
C.  B.  N.  S.  152.)  And  the  words  "other  person"  in  the  fii-st  section 
render  it  immaterial  whether  the  offender  had  a  license  or  not. 
{Harris  v.  Jenns,  ubi  sup.)  And  made  or  British  wines  containing 
alcoholic  spirit  is  fermented  liquor,  whether  exciseable  or  not.     {lb.) 

As  to  afternoon  hours,  the  statute  now  in  force  is  the  18  &  19  Vict.  Afternoon  houra. 
c.  118,  which  repeals  the  9  Geo.  IV.  c.  61,  so  far  as  this  matter  is  cou- 
cemed.  The  2nd  section  enacts,  that  "  It  shall  not  be  lawful  for  any 
licensed  victualler,  or  person  licensed  to  sell  beer  by  retail  to  be  drunk 
on  the  premises  or  not  to  be  drunk  on  the  premises,  or  any  person 
authorized  to  sell  any  fermented  or  distUled  liquors,  or  any  person  who, 
by  reason  of  the  freedom  of  the  mystery  or  craft  of  Vintners  of  the 
City  of  Loudon,  or  of  any  right  or  privilege,  shall  claim  to  be  entitled  to 
sell  wine  by  retail  to  be  drunk  or  consumed  on  the  premises  in  any 
part  of  England  or  Wales,  to  open  or  keep  open  his  house  for  the  sale  of 
or  to  sell  beer,  wine,  spirits,  or  any  other  fermented  or  distilled  liquors 
between  the  hours  of  three  and  five  o'clock  in  the  afternoon,  nor  after 
eleven  o'clock  in  the  afternoon  on  Sunday,  or  on  Christmas-day  or 
Good  Friday,  or  any  day  appointed  for  a  public  fast  or  thanksgiving, 
or  before  foiu:  o'clock  in  the  morning  of  the  day  following  such  Sunday, 
&c.,  except  to  a  traveller  or  lodger  therein." 

This  Act  applies  to  both  licensed  victualler  and  beer-shop  keeper, 
and  fixes  the  hours  for  closing  beer-houses,  ale-houses,  &c., in  the  after- 
noon, irrespective  of  the  duration  of  divine  service.  {Whitely  v.  Heaton, 
27  L.  J.  M.  0. 217 ;  see  Beg.  v.  Kna^p,  2K<&B.  447 ;  S.  C.  22  L.  J.  M.  G. 
139,  before  this  Act  passed.) 

By  the  3rd  section,  "  No  person  shall  open  any  house  or  place  of 
public  resort  for  the  sale  of  fermented  or  distilled  liquors,  or  sell 
therein  such  liquors  in  any  part  of  England  or  Wales  between  three 
and  five  o'clock  in  the  afternoon,  or  after  eleven  o'clock  in  the  after- 
noon on  Sunday,  Christmas-day,  Good  IWday,  or  such  other  days  as 
are  appointed  as  aforesaid,  except  to  travellers." 

By  the  4th  section,  any  constable  may,  "  at  any  time  enter  into  any  Constables  may 
house  or  place  of  public  resort  in  England  or  Wales  for  the  sale  of  beer,  ™*^''' 
wine,  spirits,  or  other  fermented  or  distilled  liquor  or  liquors;  and 
every  person  who  shall  refuse  to  admit  or  shall  not  admit  such  constable 
into  such  house  or  place  shall  be  deemed  guilty  of  an  offence  against 
this  Act." 

By  sect.  5,  "  Every  person  who  shall  offend  against  this  Act  shall  be  Penalties. 
liable  upon  a  summary  conviction  for  the  same  before  any  justice  of  the 
peace  for  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
where  the  offence  shall  be  committed,  to  a  penalty  not  exceeding  five 
pounds  for  every  such  offence,  and  every  separate  sale  shall  be  deemed 
a  separate  offence." 

Jurisdiction  is  given  by  the  above  section  to  the  justices  of  the 
comity,  who  may  therefore  convict  sitting  in  petty  sessions,  although  it 
may  not  appear  that  they  were  justices  of  the  petty  sessional  division. 
{Reg.  v.Shmo,  34  L.  J.  M.  0.  169 ;  \  L.  S  C.  579.)  It  seems  that  the 
general  form  of  conviction  under  11  &  12  Vict.  c.  43,  would  be  sufficient. 
(See  Sx parte  Allison,  24,  L.  J.  M.  C.  73 ;  10'J?ra/i.  561.)  The  statute  does 
not  require  any  information  in  writing ;  and  a  conviction  under  this 
statute  is  good,  even  though  no  information  or  summons  has  been 
issued,  if  the  party  appears  before  the  magistrate,  and  the  charge  is 
there  made  before  him,  but  it  would  seem  that  the  party  has,  in  that 
case,  good  ground  for  asking  for  an  adjournment.  {Beg.  v.  Shaw,  34  L. 
J..  M.  G.  169  ;  \L.SG.  579.) 
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It  is  to  be  observed  that  the  prohibition  in  the  license  under  the' 
9  Geo.  IV.  c.  61,  contains  an  exception  in  favovu-  of  "  travellers,"  and 
also  the  prohibitions  in  the  11  &  12  Vict.  c.  49,  ss.  1  and  4,  as  to  morn- 
ing hours,  do  not  either  of  them  apply  to  "refreshment  for  travellers,'' 
nor  again  do  those  contained  in  18  &  19  Viet.  c.  118.  So  also  the 
Metropolitan  Act,  (2  &  3  Vict.  c.  47,)  and  the  City  Act,  (2  &  3  Vict.  c. 
94,  s.  26,)  contain  a  similar  exception.  The  word  "traveller"  has  ac- 
cordingly undergone  judicial  construction. 

In  Taylor  v.  Humphries,  (34  L.  J.  M.  C.  1 ;  17  C.  B.  N.  S.  539,)  the 
word  "travellers"  in  the  11  &  12  Vict.  o.  49,  ss.  1,  3,  and  4,  was  held 
to  apply  to  Birmingham  artizans  who,  on  a  Sunday  morning,  had 
taken  a  seven  or  eight  mile  walk  through  lanes  and  fields,  and  on 
their  way  home  had  stopped  for  refreshment  at  the  defendant's  house, 
which  was  situated  two  miles  and  a  half  from  the  centre  of  the  town, 
and  a  mile  and  a  half  from  the  boundary ;  and  Brie,  C.  J.,  in  deliver- 
ing judgment,  said,  "  We  think  a  person  would  be  a  traveller  within 
the  exception  if  he  came  abroad  from  any  of  the  motives  above  sug- 
gested as  legitimate,"  (these  were  for  the  purpose  of  enjoying  fresh 
air,  and  nature,  and  recreation,  or  business,)  "  and  by  reason  thereof 
needed  refreshment.  But  if  he  came  abroad  merely  because  he  desired 
to  go  to  a  public  house  and  obtain  drink  he  would  not.  The  circum- 
stances under  which  the  guest  was  admitted  and  supplied  would  be 
matter  for  consideration  in  deciding  whether  the  publican  had  reason 
to  believe  and  did  believe  that  his  customer  was  a  traveller  within  this 
description,  either  when  admitted  or  when  afterwards  supplied  with 
refreshment  as  such ;  as  whether  he  was  a  stranger  or  a  neighbour, 
whether  he  delayed  longer  or  took  more  than  was  consistent  with  the 
need  of  refreshment.  The  distance  also  would  be  relevant ;  but  no 
rule  can  be  laid  down  for  a  defined  distance,  as  what  may  be  short  for 
the  vigorous  may  be  long  for  the  weakly."  In  Atkinson  v.  Sellers,  (28 
L.  J.  M.  0.  12  ;  5  G.  B.  N.  S.  442,)  decided  upon  the  18  &  19  Vict.  c. 
118,  s.  2,  the  magistrates  convicted  because  the  guests  had  taken  a  drive 
of  a  few  miles  for  pleasure  on  a  Sunday  afternoon,  being  of  opinion  that 
busiuess  was  necessarily  intended  in  the  idea  of  travelling ;  but  the 
court  quashed  the  conviction ;  and  Gockburn,  C.  J.,  says,  "A  man  can- 
not be  said  to  be  a  traveller  who  goes  to  a  place  merely  for  the  purpose 
of  taking  refreshment ;  but  if  he  goes  to  an  inn  for  refreshment  in  the 
course  of  a  journey,  whether  of  business  or  of  pleasure,  he  is  entitled  to 
demand  it,  and  the  innkeeper  is  justified  in  supplying  it."  And  Crow- 
der,  J.,  there  says,  "  The  only  real  distinction  is  between  a  man  living 
in  the  neighbourhood  or  at  a  distance;  whether  he  is  travelling  for 
pleasure  or  on  business  cannot  make  any  difierence."  In  Taylor  v.  Bwm- 
phries,  (30  L.  J.  M.  G.  242  ;  10  O.  B.  N.  S.  433,)  the  magistrates  con- 
victed under  the  18  &  19  Vict.  c.  118,  s.  2,  where  the  guests  had  walked 
out  on  Sunday  afternoon  four  miles  for  their  pleasure ;  but  the  court 
quashed  the  conviction  on  the  ground  that  a  man  might  be'a  traveller 
though  he  was  walkiug  for  pleasure,  and  had  not  exceeded  the  distance 
above  mentioned. 

In  Fisher  v.  Howa/rd,  (34  L.  J.  M.  G.  42,)  decided  on  the  2  &  3  Vict. 
c.  47,  s.  42,  a  person  who  has  taken  a  ticket  at  a  railway  station,  and  is 
about  to  start  by  a  train  from  the  station,  is  a  traveller  within  that  section 
before  the  train  starts,  and  a  conviction  of  the  keeper  of  the  refreshment 
room  in  the  station,  who  served  such  a  person  before  the  train  started, 
and  after  he  had  taken  his  ticket,  with  fermented  liquor  within  the  pro- 
hibited hours  on  a  Sunday  morning,  was  quashed. 

In  Peache  v.  Golmam.,  (35  L.  J.  ilf.  0.  118  ;  1  L.  B.  G.  P.  324,)  decided 
upon  11  &  12  Vict.  c.  49,  s.  1,  Peache  kept  a  public  house  outside  the 
Sevenoaks  Eailway  Station,  which  was  a  mile  from  Sevenoaks,  and  on  a 
Whit  Sunday,  after  the  arrival  of  an  excursion  train,  and  before  half- 
past  twelve  o'clock  in  the  day,  there  were  several  persons  in  the  house 
drinking,  of  whom  two  at  least  were  persons  from  Sevenoaks, .  and. 
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there  was  no  evidence  to  show  how  the  last-mentioned  persons  came 
to  be  there.  Mr.  Justice  Montague  Smith  there  says,  "An  excursion 
train  had  just  arrived,  and  the  persons  in  the  house  might  have  arrived 
by  it.  They  might  either  have  been  travellers  and  going  home,  or 
might  have  come  to  meet  their  friends  at  the  train,  in  either  of  which 
cases  I  think  they  would  equally  be  travellers  within  the  meaning  of 
the  statute."     The  conviction  was  quashed. 

Another  question  arises  in  these  cases,  namely,  how  far  the  duty  of 
determining  whether  the  person  be  a  traveller  or  not  is  cast  upon  the 
innkeeper.  Is  he  to  be  satisfied  with  the  mere  statement  of  the  person 
admitted  ?  In  Twylor  v.  Humphries,  (30  L.  J.  M.  G.  242 ;  10  0.  B. 
N.  8.  433,)  Erie,  C.  J.,  says,  "The  question  is  whether  there  was  a 
mens  rea,  for  it  seems  to  me  that  in  order  to  convict  the  innkeeper,  it 
ought  to  be  established  by  the  evidence  that  he  intended  to  give  refresh- 
ments to  a  person  who  was  not  a  traveller."  And  it  may  be  gathered 
from  the  judgment  in  Taylor  v.  Hurnphries,  (34  L.  J.  M.  G.  1;  17  G.  B. 
N.  S.  539,)  that  the  innkeeper  must  draw  the  proper  inferences  from 
the  conduct  of  the  guest  as  to  whether  his  object  was  refreshment  only 
or  tippling.  In  the  first  instance,  however,  probably  the  mere  statement 
of  the  guest  without  any  circumstances  to  throw  discredit  thereon 
would  justify  the  innkeeper  in  providing  refreshment. 

In  ToA/lor  v.  Htmiphries,  (34  L.  J.  M.  G.  I ;  17  G.  B.  N.  8.  539,)  it 
was  contended,  and  the  argument  was  approved  of  in  the  judgment, 
that  the  burthen  of  proof  that  the  prohibition  had  been  infringed,  and 
that  the  case  was  not  within  the  exception,  was  cast  on  the  informer ; 
(Gill  V.  8invens,  7  T.  B.  27;  Reg.  v.  Pratten,  6  T.  B.  559;)  but  this  state- 
ment of  the  law  conflicts  with  the  prior  case  of  Temiant  v.  Cwmberland, 
(5  Jur.  N.  8.  Q.  B.  763,)  where  it  was  directly  decided  that  the  onus  is 
on  the  defendant  to  show  that  the, guest  was  a  traveller  if  he  desired 
to  have  the  benefit  of  the  exemption.  And  by  the  11  &  12  Vict.  c.  43, 
a.  14,  it  is  provided  that  if  the  information  or  complaint  shall  negative 
any  exemption,  exception,  proviso,  or  condition  in  the  statute  on  which 
the  same  shall  be  framed,  it  shall  not  be  necessary  for  the  prosecutor  or 
complainant  in  that  behalf  to  prove  such  negative,  but  the  defendant 
may  prove  the  affirmative  thereof  in  his  defence  if  he  would  have  the 
advantage  of  the  same.  It  is  submitted  that  the  latter  view  of  the  law 
is  the  correct  one,  and  that  the  statute  11  &  12  Vict.  c.  43,  is  decisive 
of  the  question.  It  does  not  appear  from  the  report  of  Taylor  v. 
mim^hrles,  (34  L.  J.  M.  G.  1;  13  W.  B.  136;  11  L.  T.N.  8.  376,) 
that  that  statute  was  brought  to  the  attention  of  the  court  in  that 
ease,  whilst  the  cases  of  Gill  v.  8invens  and  Reg.  v.  Pratten,  it  is 
submitted,  go  only  to  the  extent  of  laying  down  that  the  information 
must  negative  the  exception,  but  leaving  the  question  upon  whose  side 
the  burthen  of  proof  lies  still  open.  It  is  true  that,  in  the  report  in  17 
C.  B.  K  8.  539,  the  11  &  12  Vict.  c.  43,  s.  14,  is  mentioned  in  the  argu- 
ment, but  it  is  singular  that  no  allusion  is  made  to  it  in  the  judgment. 

The  2  &  3  Vict.  c.  47,  s.  42,  enacts,  "  That  no  licensed  victualler  or 
other  person  shall  open  his  house,  within  the  metropolitan  police 
district,'  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or  dis- 
tilled Kquors  on  Sundays,  Christmas-day,  and  Good  Friday,  before  the 
hour  of  one  in  the  afternoon,  except*  refreshment  for  travellers." 
(The  2  &  3  Vict.  c.  94,  s.  26,  contains  a  similar  enactment  for  the  city 
of  London.) 

The  5  &  6  Vict.  c.  44,  s.  5,  enacts,  "That  no  wines,  spirits,  or  other 
exciseable  liquors  shall  be  sold  by  retail  on  board  of  any  boat,  steam- 
boat, or  other  vessel  which  shall  be  moored  or  lying  at  anchor  within 
the  metropolitan  police  district,  during  the  hours  and  times  on  Sundays, 
Good  Friday,  and  Christmas-day,  on  which  licensed  victuallers  are  by 
law  obliged  to  keep  their  houses  closed ;  and  any  master,  steward,  mis- 
tress, or  stewardess,  or  any  other  person  on  board  any  such  boat,  steam 
boat,  or  other  vessel,  who  shall  during  those  hours  on  Sundays,  Good 
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Friday,  and  Christmas-day  in  which  the  houses  of  licensed  victuallers 
shall  be  closed,  sell  any  wines,  spirits,  or  other  exciseable  liquors,  in  and 
on  board  such  boat,  steam  boat,  or  other  vessel,  within  the  said  district, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  which  may  be 
recovered  before  any  magistrate  of  the  metropolitan  police  courts,  or 
if  the  ofience  shall  be  committed  beyond  the  limits  of  any  metropolitan 
police  court  established  or  to  be  established,  before  any  two  justices  of 
the  peace  having  jurisdiction  therein,  or  shall,  in  the  discretion  of  the 
magistrate  or  justices  of  the  peace  before  whom  the  conviction  shall 
take  place,  be  imprisoned  for  any  time  not  longer  than  one  calendar 
month  in  any  gaol  or  house  of  correction  within  his  jurisdiction ;  and 
in  every  case  of  the  adjudication  of  such  pecuniary  penalty,  and  non- 
payment thereof,  it  shall  be  lawful  for  such  magistrate  or  justices  of 
the  peace  to  commit  the  offender  to  such  gaol  or  house  of  correction  for 
a  term  not  exceeding  one  calendar  month,  the  imprisonment  to  cease  on 
payment  of  the  sum  due ;  and  such  penalty  shall  be  paid  to  the  receiver 
of  the  metropolitan  police,  and  be  applied  by  him  towards  the  expenses 
of  the  police  courts  established  within  the  said  district." 

It  would  be  an  offence  at  common  law  and  indictable  to  keep  open  an 
inn  on  a  Sunday,  and  suffer  tippling  and  noise  therein,  if  it  amounted 
to  a  common  nuisance.  (See  "Nuisance,"  Vol.  III., and  form  of  indict- 
ment, jsost.  No.  41.) 

The  21  Geo.  III.  c.  49,  s.  1,  prohibits,  imder  penalties,  the  keeping 
open  of  inns,  &o.,  for  debating  on  Sundays.  (See  post,  "  Lord'a-Day," 
Vol.  III.) 
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By  the  annual  Acts  against  mutiny  and  desertion,  the  constable,  and 
in  his  default  a  justice  of  the  peace,  may  quarter  soldiers  in  inns,  livery 
stables,  alehouses,  and  victualling-houses ;  as  is  set  forth  more  at  large 
in  title  "Military  Law,"  Vol.  III. 

By  4  &  5  Will.  IV.  c.  85,  s.  5,  according  to  the  terms  of  the  license 
under  that  Act  for  selling  beer  or  cider  by  retail,  to  be  drunk  and  con- 
sumed on  the  premises,  all  provisions  for  bUletting  officers  and  soldiers 
in  victualling-houses,  contained  in  any  Act  for  punishing  mutiny  and 
desertion,  and  for  the  better  payment  of  the  army  and  their  quarters, 
are  to  extend  and  apply  to  the  house  and  premises  mentioned  in  the 
license.  (See  forms  of  the  license,  post,  Nos.  4, 6.)  But  by  sect.  5,  the 
provisions  are  not  to  extend  to  persons  not  licensed  to  sell  beer  and 
cider  to  be  consumed  on  the  premises. 


Kemedies  for  re- 
fusal to  receive, 


XIV.  !Lta!)ilit»  of  invikeepm  a&  to  tcceibtns  ®iutm,  $i:t 

If  one  who  keeps  a  common  inn  improperly  refuse  either  to  receive  a 
traveller  as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging 
upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is  not  only 
liable  to  render  damages  for  the  injury,  in  an  action  on  the  case,  at  the 
suit  of  the  pai-ty  grieved,  but  may  also  be  indicted  and  fined  at  the 
suit  of  the  king.  (1  Hawk  c.  32,  s.  2.)  And  it  is  said  in  Dalt  c.  7,  that 
inns  being  intended  for  the  lodging  and  receipt  of  travellers,  may  be 
indicted,  suppressed,  and  the  innkeepers  fined,  if  they  refuse  to  entertain  a 
traveller  without  a  very  suificient  cause.  And  in  a  nisiprius  case  it  was 
considered  that  an  indictment  lies  against  an  innkeeper  who  refuses  to 
receive  a  guest,  he  having  room  in  his  house  at  the  time.    And  it  is  no 
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defence  for  the  innkeeper  that  the  guest  was  travelling  on  a  Sunday,       15.  Inti- 
and  at  an  hour  of  the  night  after  the  innkeeper's  family  had  gone  to   keepers' rights. 

bed ;  nor  is  it  any  defence  that  the  gnest  refused  to  tell  his  name  and    

ahode,  as  the  innkeeper  had  no  right  to  insist  upon  knowing  those 
pai-ticulars ;  but  if  the  guest  come  to  the  inn  drunk,  or  behaves  in  an 
indecent  or  improper  manner,  the  innkeeper  is  not  bound  to  receive 
him.     (iJ.  V.  Ivem,  7  0.  cfc  P.  213.) 

The  indictment  should  state  the  person  refused  was  a  traveller,  other- 
wise it  would  be  quashed;  {B.  v.  Liiellin,  12  Mod.  445;)  stating  his 
being  a  sick  person  would  not  do. 

The  action  for  a  mere  refusal  to  receive  the  traveller,  is  an  action  on 
the  case,  and  it  would  seem  that  some  special  damage  should  attend 
such  refusal,  such  as  the  traveller  being  compelled  to  go  a  distance 
elsewhere,  &o.  (See  Bro.  Ab.  Aeticm,  on  the  Case,  76;  Godh.  346; 
Falm.  374). 

It  is  said  that  the  innkeeper  may  be  compelled  by  the  constable  of 
the  town  to  receive  and  entertain  a  traveller  as  his  guest ;  and  that  it 
is  no  way  material  whether  he  hath  a  sign  before  his  door  or  not,  if  he 
make  it  his  common  business  to  entertain  travellers.  But  how  the 
ofldcer  may  compel  him  may  be  a  question :  it  seemeth  that  all  the 
officer  can  do,  is  either  to  cause  such  alehouse  to  be  suppressed,  or  else 
to  present  such  offence  at  the  assizes  or  sessions,  so  that  such  offender 
may  be  thereupon  indicted.  {Dait.  c.  7;  B.  v.  Luellin,  12  Mod.  445; 
Jfewton  V.  Trigg,  1  Show.  270.) 

Their  liability  for  the  loss  of  goods  is  now  limited  by  26  &  27  Vict. 
c.  41. 


Hemuneration, 
amount  of,  &e. 


XV.  M  l^munerattcitt  antt  iimtn  of  t|e  SiiijUng  Hct,  aria 
aroutttg  (ffiourts  act,  i867. 

Herein,  of  his  remuneration. 

Remuneration,  amount  of,  dsc."} — An  innkeeper  is  not  entitled  to 
greater  charges  than  what  are  reasonable.  In  deciding  as  to  what  is 
reasonable,  not  only  the  intrinsic  value  of  the  goods  received  into  his 
care  must  be  taken  into  estimation,  but  also  the  trouble  and  risk  which 
the  innkeeper  takes  upon  himself  in  his  character  of  innkeeper.  {Newton 
V.  Trigg,  1  Show.  268  ;  Garth.  150.) 

If  an  innkeeper  be  guilty  of  a  gross  over-charge  in  his  bill,  the  guest   Extortion. 
may  tender  him  a  reasonable  amount,  or  the  innkeeper  may  be  indicted 
and  fined  for  his  extortion.     {Johnson's  case,  Cro.  Jac.  610 ;  Kirkman 
V.  Shawcross,  6  T.  B.  17  ;  see  ante,  65,  130.) 

Sale  of  Spirits  under  20s.  cfcc] — By  the  24  Geo.  II.  c.  40,  s.  12,  it  is  Sale  of  epidtg, 
enacted,  "  No  person  shall  recover  any  sum  of  money,  debt,  or  demand  '^^■'  "^^^  ^°'- 
on  account  of  spirituous  liquors,  unless  it  shall  honAfide  have  been  con- 
tracted at  one  time  to  the  amount  of  20s.  or  upwards ;  nor  shall  any 
particular  article  in  any  account  for  distilled  spirituous  liquors  be 
allowed  where  the  liquors  delivered  at  one  time  shall  not  amount  to  the 
full  value  of  20s:  at  the  least,  and  that  without  fraud  or  covin,  and 
where  no  part  of  the  liquors  so  sold  shall  have  been  returned  or  be 
agreed  to  be  returned  directly  or  indirectly ;  and  if  any  retailer,  with  or 
without  license,  shall  take  any  pawn  by  way  of  security  for  payment  Penalty  for  takinj. 
of  any  money  for  such  spirituous  liquors  or  strong  waters,  he  shall  pawn  for. 
forfeit  40s.  for  every  pawn  or  pledge  so  taken,  to  be  levied  by  warrant 
of  one  justice,  half  to  the  poor  and  half  to  the  informer,  and  the  owner 
shall  have  such  remedy  for  recovering  such  pawn  or  the  value  thereof 
as  if  it  had  never  been  pledged." 
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15.  Inn-  Under  this  Act  it  tas  been  decided  that  an  innkeeper  cannot  recover 

Iceepers' rights,  the  amount  of  the  items  in  his  bill  for  spirits,  or  spirits  mixed  with 

water,  unless  each  item  is  for  spirits  furnished  at  one  time  to  the 

amount  of  20s.,  although  forming  items  in  a  bill  for  a  dinner,  and  that 
furnished  not  to  the  defendant  but  to  others  at  his  request.     {Gilpin 
•  V.  Rendle,  1  Sdw.  N.  P.  56 ;  Burnyeat  r.  Hutchinson,  5  B.  &  Aid. 

241.) 

If  an  innkeeper  or  other  person  sell  two  sorts  of  spirits  at  the  same 
time  to  an  amount  above  20s.,  he  may  recover  the  price,  although  the 
amount  of  each  species  of  spirits  be  under  20s.  {Owens  v.  Porter,  4  C. 
&  P.  367  ;  et  -per  Bosanquet,  J.,  8.  C.)  The  object  of  the  Act  seems 
to  have  been,  that  if  a  number  of  articles,  each  under  20s.,  are  delivered 
at  different  times?,  it  should  not  be  lawful  to  charge  them  in  one  item 
so  as  to  make  them  amount  to  more  than  20s. 

The  Act  applies  to  all  sales  of  spirits,  unless  delivered  in  quantities 
amounting  to  more  than  20s.  in  value  at  one  time,  and  though  the  sale 
be  to  a  person  living  in  the  hotel,  or  to  a  person  not  the  consumer. 
{Burnyeat  v.  Hutchinson,  b  B.  &  Aid.  241.)  Therefore,  the  price  of 
spirits  sold  in  quantities  less  than  to  the  required  amount  of  20s.  by  a 
spirit  merchant  to  a  publican,  to  be  consumed,  not  by  the  publican  him- 
self, but  by  his  customers,  cannot  be  recovered  in  an  action.  {Hughes 
V.  Done,  1  Q.  B.  294.) 

In  a  ease  where  the  defendant  was'  indebted  to  the  plaintiff  in  different 
sums  in  respect  of  spirituous  liquors  so  furnished  and  other  goods,  and 
the  plaintiff  being  indebted  to  the  defendant  in  the  less  sum,  they 
agreed  on  a  balance,  the  court  held  that  this  balance  might  be  re- 
covered, for  the  defendant  was  to  be  taken  to  have  paid  the  amount 
due  for  spirituous  liquors  in  setting  off  against  the  plaintiff's  account 
generally  what  was  due  from  the  plaintiff  to  him ;  (which  appeared  to 
have  been  more  than  the  charge  for  spirits  ;)  and  on  the  ground  that 
though  the  plaintiff  had  originally  no  action  to  recover  a  debt  so  in- 
curred, it  being  reasonable  that  defendant  should  pay  it ;  had  he  paid 
it  in  money  he  could  not  have  recovered  back  the  amount,  and  such 
allowance  in  the  account  stated  (which  was  not  to  be  referred  to  the 
legal  rather  than  to  the  illegal  demand)  was  equivalent  to  payment. 
{Dawson  v.  Remnant,  6  Esp.  24.) 

It  has  been  held  that  the  plaintiff  was  not  entitled  to  recover  on  a 
bill  of  exchange,  which  the  defendant  had  accepted  in  part  in  respect 
of  money  lent,  and  in  part  for  a  debt  for  spirits  furnished  in  small 
quantities,  although  the  residue  of  the  consideration  was  good.  {Scott 
V.  Oillimore,  3  Taunt.  226  ;  see,  however,  Oaitshill  v.  Greathead,  1  D.  <£• 
B,.  359,  360 ;  and  Spencer  v.  Smith,  3  Camp.  9.) 

A  publican  cannot  sue  for  beer,  &c.,  furnished  to  a  party  already  in- 
toxicated, or  knowingly  to  a  party  to  enable  him  to  become  so.     {Ante, 
125.) 
The  County  By  30  &  31  Vict.  o.  142,  s.  4,  "  No  action  shall  henceforth  be  brought 

Conrts  Act,  1867.  or  be  maintainable  in  any  court  to  recover  any  debt  or  sum  of  money 
alleged  to  be  due,  in  respect  of  the  sale  of  any  ale,  porter,  beer,  cider, 
or  perry,  which  after  the  commencement  of  this  A.ct  was  consumed  on 
the  premises,  where  sold  or  supplied,  or  in  respect  of  any  money  or 
goods  lent  or  supplied,  or  of  any  security  given  for,  in,  or  towards  the 
obtaining  of  any  such  ale,  porter,  beer,  cider,  or  perry," 
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16.  Forms. 

XVI.  iForms,  List  of. 

(].)  FOKMS   EEIATIVE  TO  THE  BeEB  AND  CiDEE  LICENSE  UNDER   11  GrEO.    IV. 
AND  1  WllL.  IV.  C.  64,  &0.,  EOK  BeEB  HOUSES. 

Application  for  a  License  to  retail  Beer  and  Cider  in  London,  under  11  Geo. 
IV.  &  1  Will.  IV.  c.  64 ;  or  4  &  6  Will.  IV.  c.  85,  (No.  1.)— the  like  to 
retail  Beer  and  Cider  out  of  London,  (No.  2.) — Overseer's  Certificate, 
(No.  3.) 

License  to  sell  Beer  and  Cider  by  retail,  on  those  Acts,  not  to  he  consumed  on 
the  premises,  (No.  4.) 

Certificate,  under  4  &  5  Will.  IV.  c.  85,  of  six  inhabitants,  in  order  to  procure  a 
License  to  sell  Beer  and  Cider  to  be  drunk  on  the  premises,  (No.  5.) 

License  under  same  Act  to  sell  Beer  and  Cider  to  be  drunk  or  consumed  on 
the  premises,  (No.  6.) 

General  Form  of  Information  for  an  Offence  under  the  Acts,  (No.  7.) 

General  Form  of  Summons  on  such  Information,  (No.  8.) 

General  Form  of  Conviction,  (No.  9.) 

Information  or  Conviction  on  1  Will.  IV.  c.  64,  s.  6  ;  and  4  &  5  Will.  IV.  c.  85, 
s.  18,  for  not  putting  up  a  descriptive  Board,  (No.  10.) — the  like  on  4  &  5 
Will.  IV.  c.  85,  s.  17,  for  selling  Beer,  &c.,  without  a  License,  the  Beer  not 
being  to  be  drunk  on  the  premises  where  sold,  (No.  11.) — the  like  for 
selling  Wine  and  Spirits  in  a  House  licensed  onlj'  to  sell  Beer,  &c.,  (No. 
12.) — the  like  on  1  Will.  IV.  c.  64,  s.  12,  for  selling  Beer,  &o.,  otherwise 
than  in  the  Standard  Measures,  (No.  13.) — ^the  like  on  1  Will.  IV.  c.  64, 
s.  13,  for  permitting  Drunkenness  or  Disorderly  Conduct  in  a  licensed 
house,  (No.  14.) — the  like  where  party  guilty  of  a  like  Third  Offence,  and 
the  Magistrates  adjudge  the  Offender  disqualified  from  selling  Beer  for  two 
years,  &c.,  (No.  15.) — the  like  for  an  Offence,  against  Letter  of  License,  as 
suffering  Gaming,  &c.,  (No.  16.)— the  like  on  1  Will.  IV.  c.  64,  s.  13,  for 
selling  adulterated  Beer,  (No.  17.) — the  like  for  mixing  Drugs  in  Beer, 
(No.  18.) — the  like  for  adulterating  Beer,  (No.  19.)— the  like  for  selling 
Beer  within  the  prohibited  hours  elsewhere  than  in  London,  Westminster, 
and  the  Metropolitan  boroughs,  (No.  20.)— the  like  for  selling  Beer  in 
London,  Westminster,  or  the  Metropolitan  boroughs,  within  the  prohibited 
hours,  (No.  21.)— the  like  against  a  Witness  on  Stat.  1  Will.  IV.  c.  64, 
B.  20;  or  4  &  5  Will.  IV.  c.  85,  for  not  appearing  to  give  Evidence, 
(No.  22.) 

Notice,  &c.,  of  Appeal,  (No.  23.) 

Eeoogriizance  on  Appeal  against  Conviction,  (No.  24.) — the  like  to  bind 
Informer  to  appear  at  Sessions  on  the  Appeal,  (No.  25.) 

Warrant  of  Distress,  (No.  26.)— Warrant  of  Commitment,  (No.  27). 


(2.)  Poems  eelative  to  the  Wine,  Spieit,  and  Beee,  &c.,  License  undee 
9  Geo.  IV.  o.  61,  roE  Inns  and  Public  Houses. 

Precept  to  High  Constable  to  order  Petty  Constables  to  give  Notice  of  Meeting 
for  licensing  Public  Houses  under  9  Geo.  IV.  c.  61,  s.  2,  (No.  28.) 

High  Constable's  Order  to  Petty  Constables  to  give  notice  of  Licensing  Meet- 
ing under  like  Act,  sect.  2,  (No.  29.) 

Notice  of  intended  Application  for  a  License  to  .sell  Liquors  by  retail,  under 
like  Act,  sect.  10,  (So.  30.) 

Notice  of  intended  Application  to  Transfer  such  License,  on  like  Act,  sect.  14, 
(No.  31.) 

License  to  keep  Inn  and  sell  Wines,  &c.,  on  like  Act,  sect.  13,  (No.  32.) 

License  granted  at  a  Special  Meeting  in  case  of  Death,  on  the  like  Act,  sect.  14, 
(No.  33.) 
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(1.)  Application 
for  a  license  to 
retail  beer  and 
cider  in  London . 


General  Form  of  Information  and  Summons  for  an  Offence  under  like  Act, 
(No.  34.) 

General  Form  of  Conviction  for  an  Offence  under  like  Act,  (No.  35.) 

Conviction  on  like  Act,  sect.  18,  for  selling  Wine  or  Spirits  by  retail  without  a 
License,  (No.  36.) 

Conviction  on  like  Act,  sect.  18,  of  a  licensed  Publican  for  selling  an  exciseable 
Liquor  in  Premises  not  being  those  licensed,  (No.  37.) 

Conviction  on  like  Act,  sect.  1 9,  of  a  licensed  Person  for  not  using  the  Standard 
Measures,  (No.  38.) 

Conviction  on  like  Act,  sect.  21,  for  a  First  or  Second  Offence  against  the  tenor 
of  Publican's  License,  (No.  39.) 

Notice  of  Appeal,  Eeoognizance  thereon,  Warrant  of  Distress  and  Commit- 
ment, (No.  40,) 


(2.)  The  like,  out 
of  London. 


(3.)    MlSOELLAKEOtrS. 

Indictment  for  selling  Ale,  &c,,  on  a  Sunday,  (No,  41.) 


(1.)  Forms  relative  to  the  Beer  and  Cider  License,  &c.,  under  11 
Geo.  IV.  &  1  "Will.  IV.  c.  64,  4  &  5  "Will.  IV.  c.  85 ;  and  3  &  4 
Vict.  c.  61,  tor  Beer  Houses. 

To  Her  Majesty's  honourable  Commissioners  of  Excise,  or  to  such  persons  as  the 
said  Commissioners  have  authorised  and  employed  to  grant  Licenses  for  selling 
Beer,  [Cider  and  Perry,"]  by  retail. 

I,  John  Styles,  [state  the  Christian  and  surname  of  the  applicant,]  now  resi- 
ding at  ,  in  the  parish  of  ,  in  the  county  of  ,  being 
a  householder  and  duly  qualified  in  that  behalf,  being  desirous  of  selling  beer,  ale, 
and  porter,  [or  if  cider  a,nd  perry  also,  add  those  words  accordingly,]  by  retail, 
under  the  provisions  of  an  act  made  and  passed  in  the  first  year  of  the  reign  of 
His  late  Majesty,  to  enable  the  general  sale  of  beer  and  cider  by  retail  in  England, 
do  herebjj  apply  to  you  for,  and  request  you  to  furnish  me,  within  ten  days  after 
this  application,  with  a  license  to  enable  me  to  sell  beer,  ale,  and  porter,  [or  if  cider 
and  perry  also,  say  so,]  by  retail,  in  the  Iwuse  or  premises  situate  at  [here 
describe  the  house  or  premises  wherein  the  beer,  &c.,  is  to  be  sold,  specifying 
the  situation  of  it,  and  the  name,  if  any.]  Qiven  under  my  hand,  this 
day  of                 ,  Sfc.                                                                          J.  S. 


To  the  Collectors  and  Supervisors  of  Excise  for  the  Collection  or  District  of 

I,  John  Styles,  S[C.  [here  state  the  nature  of  the  application,  as  in  the  pre- 
ceding form.] 


(3.)  Overseer's 
certificate  under 
3  &  4  Vict.  0.  Gl, 
s.  2  {ante,  72). 


/,  the  undersigned,  an  overseer  of  the  poor  of  the  pa/rish  [or  "  township  "]  of 
in  the  county  of  ,  do  hereby  certify,  that  ,  dwelling 

in      _  ,  in  the  said  parish  of  ,  is  the  real  resident,  holder,  and 

occupier  of  the  said  house  ;  *  and  tliat  the  true  rent  or  annual  value  at  which  such 
house,  uith  the  premises  occupied  thercmth,  is  rated  in  one  rating  to  the  poor-rates 
of  the  said  parish  [or  "township  "]  of  ,  according  to  the  last  sum  <yr 

rate  made  and  aU/nced  in  such  parish  [or  "  toionship  "]  of  ,  for  the 

relief  of  the  poor,  bearing  date  the  day  of  ,18  ,is 

pounds. 

[Or  if  the  house  has  been  erected  or  occupied  since  the  last  rate,  proceed  as 
above  as  far  as  *,  and  then  as  follows:]  And  that  the  said  house  lias  not  yet  been 
rated,  and  the  rent  or  annual  value  thereof  is  £  ,  which  sum  is  not  less 

than  that  at  tohich  the  said  house,  with  the  premises  occupied  therewith  will  he 
rated  in  one  sum  to  the  relief  of  the  poor  in  the  next  rate  to  be  made  and  alloxued  ■ 
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(md  I  fwrther  certify  that  the  said 
tJie  said  house  cmd  premises^ 


Dated  this 


day  of 


18 


has  claimed  to  be  mfed  in  respect  of 


Overseer  of  the  poor  of  the 
pa/rish  [or  "  township  "] 
of 
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WE,  the  undersigned,  heing  of  the  commissioners  of  the  excise  [or  "  J, 

the  undersigned,  being  a  person  autJim-ised  and  employed  by  the  commissioners  of 
excise  to  grant  licenses  for  selling  beer,  ale,  and  porter,  [or  "  cider  and  perry,"  as 
the  case  may  require,]  by  retail,  [or  "  being  a  collector  or  supervisor  of  excise  for 
the  collection  or  district  of  ,"]  do  hereby  authorise  and  empower  A.  L,, 

now  being  a  householder,  and  dwelling  at  ,  in  the  parish  of  , 

loithim  the  limits  of  the  chief  office  of  excise,  [or  "  within  the  limits  of  the  said 
collection  or  district,"'\  to  sell  beer,  ale,  and  porter  [or  "  cider  and  perry,"'\  by 
retail,  in  the  dwelling-house  of  the  said  A.  L.,  and  in  the  premises  thereunto 
belonging,  having  deposited  a  certificate  signed  by  the  six  persons,  viz.  Q.  E.,  I,  J., 
S(C.,  [here  set  out  their  names  and  residences,]  and  by  C.  D.,  the  overseer  of  the 
said  parish,  [or  "tovmship,"  &o.,]  pursuant  to  the  statute  in  such  case  made  : 
Provided  and  upon  condition  that  he  or  she  [does  not  sell  amy  beer,  ale,  or  porter 
made  otherwise  than  from  malt  and  hops,"]  [omit  these  words  in  licenses  to  retail 
cider  and  perry  j]  nor  mix,  or  cause  to  be  mixed,  any  drugs  or  other  pernicious 
ingredients  in  any  beer,  ale,  or  porter,  [or  "in  any  cider  or  perry, "^  nor  fraudu- 
lently dilute,  deteriorate,  or  adulterate  any  beer,  ale,  or  porter,  [or  "  any  cider  or 
perry  ;  "]  nor  sell  any  beer,  ale,  or  porter,  [or  "  any  dder  or  perry,"'}  Tcnmoing 
the  same  to  have  been  fravdulenily  diluted,  deteriorated,  or  adulterated  ;  nor  use, 
in  selling  any  beer,  ah,  or  porter  [or  "any  cider  or  perry,"']  any  measures  which 
are  not  of  the  legal  standard  j  nor  wilfully  or  hiowingly  permit  any  d/runkenness 
or  any  violent  or  quarrelsome  or  other  disorderly  conduct  in  his  [or  "  her "] 
house  or  premises;  nor  Jcnowingly  suffer  any  unlawful  games  or  any  gaming 
•whatsoever  therein  ;  nor  knotinngly  permit  or  suffer  persons  of  notoriously  bad 
character  to  assemble  and  meet  together  therein ;  but  to  maintain  good  order  and 
rule  therein  ;  (a)  [and  all  provisions  for  hilletting  officers  and  soldiers  in  vic- 
tualling house,  contained  in  any  act  for  punishing  mutiny  and  desertion,  and  for 
the  better  payment  of  the  army  and  their  quarters,  are  to  extend  and  apply  to  the 
house  and  premises  mentioned  in  this  license  (b)  .•]  and  this  license  shaU  continue 
in  force  from  the  day  of  next  until  the  day  of 

then  next  ensuing,  and  no  longer  ;  provided,  and  upon  condition,  that  the  said 
A .  L.  shall  not  in  the  mea/iitime  become  a  sheriff's  officer,  or  officer  for  executing 
the  process  of  any  court  of  justice,  nor  shall  in  the  meantime  cease  to  be  a  house- 
holder 1  and  this  license  shall  cease  and  determine,  and  shall  become  void,  in  case 
(my  of  the  conditions  or  regulations  contained  therein  shall  be  transgressed,  or 
shall  not  be  observed,  by  the  said  A .  L.  Qiven  under  our  hands  and  seals,  [or 
"  my  hand  and  seal,"']  this  day  of  ,  one  thousand  eight  hundred 

and  ,  at  , 


(4.)  License  to 
sell  beer  ami 
cidei-  by  retail 
01]  11  Geo.  IV.  k 
1  WilL  IV,  c.  64, 
and  4  &  6  "Will. 
IV.  c.  85,  not  to 
be  consumed  on 
the  premises. 


WE,  the  undersigned,  heirig  the  inhabitants  of  the  piarish  [or  "  township,"  as  the 
case  may  be,]  of  ,  and  respectively  rated  to  the  poor  at  not  less  than  six 

pounds  per  annum,  and  none  of  us  being  maltsters,  common  brewers,  or  persons 
licensed  to  sell  spirituous  liquors,  or  being  licensed  to  seU  beer  or  cider  by  retail,  do 


(a)  The  fo^m  given  in  the  schedule  of 
the  Act  contains  a  clause  pi'ohibiting 

'  the  sale  of  beer  between  certain  hours 
therein  named,  which  is  omitted  in 
the  copy  of  the  license  here  given. 
The  section  of  the  Act  under  which 
that  clause  was  inserted  has  been  re- 
pealed by  the  3  &  4  Vict.  c.  61,  s.  14, 

,  and  other  provisions  substituted  ; 
(ante,  78;)  and  the  form  of  license  now 
used  by  the  excise  does  not  appear  to 
contain   any   such   prohibition.     It 


leaves,  therefore,  the  offence  to  be 
punished  under  the  3  &  4  Vict.  e.  61, 
S.  15,  {ante,  78.) 

(6)  It  would  seem  that  since  the 
4  &  5  Will.  IV.  c.  85,  s.  5,  ante,  11, 
this  provision  as  to  the  billetting  of 
soldiers  is  to  be  omitted  in  the  license 
to  sell  beer  or  cider  not  to  be  drunk 
or  consumed  on  the  premises. 

(c)  The  Act  gives  this  form,  see 
ante,  71. 


(5.)  Certificate, 
under  4  &  5 
■Will.  IV.  c.  85, 
of  six  inhabitants, 
ill  order  to  pro- 
cure a  license  to 
sell  beer  and 
cider  to  be  con- 
sumed on  the 
premises  (c). 
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hereby  eertify  that  A.  £.,  dwelling 


(6.)  License  uader 
same  Act  to  sell 
beer  aud  cider 
to  be  drunk  or 
consumed  on  the 
premises  (a). 


street,  [here  specify  the  street. 


nereoy  eertijy  inai  m..  x>.,  aw&jivng  vti  ffweet,  yix^a.^  o^cwixj  u"w  nu^wu, 

lane,  &c.,]  in  the  saiS,  parish  [or  "township,  &c.,"]  is  aperstm  of  good  character. 
[Here  insert  the  day  of  signing  the  certificate.] 


(Signed) 


E.F. 

G.S.\ 

I.K. 

L.M. 

N.O. 

P.  I 


[Here  state  the  residence  of 
each  of  the  persons  signing.] 


/  do  hereby  certify  that  aU  the  above-mentioned  persons,  whose  names  are  mi- 
scribed  to  this  certificate,  aire  inhabitants  of  the  pansh  [or  "  township,"  &c.,]  of 
,  rated  to  site  pounds  to  the  relief  of  the  poor  of  the  said  pansh. 

Overseer  of  the  parish  [or  "township,"  &c.] 
[Date.] 


WE,  the  undersigned,  being  of  the  cotnmissioners  ofexaise  [or  "/,  the 

undersigned,  being  a  person  authorised  and  employed  by  the  commissioners  of 
excise  to  grant  licenses  for  selling  beer,  ok,  and  porter,  [or  "cider  and  perry,"  as 
the  case  may  require,]  by  retail  [or  "  being  a  collector  or  supervisor  of  excise  for 
the  collection  or  district  of  ,"]  do  hereby  authorise  and  empower  A.  B., 

now  being  a  householder,  and  dwelling  in  a  house  im  [here  specify  street, 

&c.,]  in  the  parish  [or  "  township,"  &c.,]  of  within  the  Umits  of  the  chief 

office  of  excise  [or  "  within  the  limits  of  the  said  collection  or  district,"'}  to  sell  beer, 
ale,  and' porter  [or  "cider  and  perry, "'\  by  retail,  in  order  that  it  may  be  con- 
sumed in  the  said  dwelling-house  of  the  said  A .  B.,  and  in  the  premises  thereunto 
belonging,  and  having  deposited  a  certificate,  signed  by  six  persons,  videlidt,  [here 
set  out  the  names  and  residences  of  the  persons  signing  the  certificate,]  a/nd  by 
O.  D.,  the  overseer  of  the  said  parish,  [or  "township,"  &c.,]  according  to  the  statute 
in  such  case  made  :  Provided  and  upon  condition  that  the  said  A.^B.  do  not  sell 
any  beer,  ale,  or  porter  made  otherwise  thorn  from  malt  and  hops,  [omit  these 
words  in  licenses  to  retail  cider  and  perry,]  nor  mAx  or  cause  to  be  mixed  any 
drugs  or  other  pernicious  ingredients  in  any  beer,  ale,  or  porter,  [or  "  in  any  cider 
or  perry,"']  nor  fraudulently  dilute,  deteriorate,  or  adulterate  any  beer,  ale,  w 
porter,  [or  "  any  cider  or  perry,"]  nor  sell  any  beer,  ale,  or  poiier  [or  "  any  cider 
or  perry,"]  hnowi/ng  the  same  to  have  been  fraudulently  diluted,  deteriorated,  or 
adulterated,  nor  use,  in  selling  any  beer,  ale,  or  porter  [or  "  any  cider  or  peiry,"] 
any  measures  which  are  not  of  the  legal  standard,  or  vJUfvUy  or  imowingly  permit 
any  drunkenness,  or  any  violent,  or  quarrelsome,  or  other  disorderly  conduct  in  his 
[or  "  h^r,"]  home  or  premises,  nor  hiowingly  suffer  any  unlawful  gam^  or  amy 
gaming  whatsoever  therein,  nor  'knowingly  permit  or  suffer  persons  of  notoriously 
bad  character  to  assemble  and  meet  together  therein,  but  do  maintain  good  order 
and  rule  therein  ;  and  aU  provisions  for  billetting  officers  and  soldiers  in  victuaUing 
houses  contained  in  any  act  for  punishing  mutiny  and' desertion,  and  for  the  better 
payment  of  the  army  and  their  qua/rters,  are  to  extend  and  apply  to  the  house  and 
premises  mentioned  in  this  license  ;  and  this  license  shall  continue  in  force  from 
the  day  of  next  until  the  day  of  then  next 

ensuing,  and  no  longer;  provided  and  upon  condition,  that  the  said  A.  B.  shaU 
not  in  the  mean  time  become  a  sheriff's  officer  or  officer  for  executing  the  process  of 
any  court  of  justice  ;  nor  shall  the  said  A.  B.in  the  meantime  cease  to  be  rated  to 
the  relief  of  the  poor  in  respect  to  the  said  house  arid  premises ;  and  this  license 
shall  cease  a/nd  determine  and  shall  become  void  in  case  any  of  the  conditions  or 
regulations  contained  therein  shall  be  transgressed,  or  shall  not  be  observed  by  the 
said  A.  B.  Given  under  our  hands  and  seals,  [or  "  my  hand  and  seal,"]  this 
day  of  ,  one  thousand  eight  hundred  and  at  . 


(ffl)  The  4  &  5  Will.  IV.  c.  85,  gives 
this  form,  (see  ante,  71.)  The  clause 
in  the  license  prohibiting  the  sale  of 
beer  within  certain  hours,  is  here  also 


omitted  for  the  reasons  stated  in 
note  (a),  supra.  So  also  is  the  allega- 
tion of  the  execution  of  a  bond,  see 
30  &  31  Vict.  i;.  90,  s.  13. 


S.  XVI.] 


aie^ousf. 


The  general  forms  given  in  the  schedule  to  11  &  12  Vict.  c.  43,  may  be  used 
in  case  of  offences  not  being  excise  offences,  against  this  Act.  {Beg.  v.  Bakewell, 
26  L.  J.  M.  0. 12.    See  tit.  "  Gmrndion,"  "  Oammitment." 
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1     BE  it  remembered,  that  on  this 
.lyea/r  ,E.F.,of- 


to  wit,  J  yea/r 


day  of 


,  in  thf 


,i    -         ,   ,  T  T,      (T-)  General  fonn 

,  personally  came  before  me  J.  P.,   if  luformatiou 


Esqwi/re,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  eovmty,  and  for  an  offence 

informed  me  that,  [here  state  the  offence  as  in  the  following  forms,]  whereby  the  ™^|'^  1  Y^'}^' 

said  A  .B.  has  forfeited  the  sum  of  ,  the  same  being  his  first  [or  "  second,"  y/-^'  ly.  c  85 

"third,""]  offence  against  the  provisions  of  the  staiutes  to  permit  the  general  or  3  &  4 Vict. ' 


sale  of  beer  amd  cider  by  retail  in  England,  amd  hereupon  the  said  E.  F.  pn  „ 
that  the  sadd  A,  B.  may  be  convicted  of  the  said  offence,  and  that  the  said  penalty 
[or  "penalty  aTid  forfeiture,"]  may  be  a/ma/rded  accordingly,  with  costs,  according 
to  the  said  statute,  and  that  the  said  A .  B.  may  be  summoned  before  two  of  Ser 
Majesty's  justices  in  petty  sessions  for  the  ,  to  answer  the  said  information 

amd  make  his  defence  thereto.    Before  me,  J.  P.,  &c.  E.  P. 


C.S1. 


Cownly  of  X     TO  A.  0.  of  the  [pa/risK]  of  ,  in  the  said  county,  and  also   (8.)  General  form 

)  to  the  constable  of  the  aoAd  [va/Hsh']  of  ,  and  aU  others   of  summona  on 

whom  it  may  concern  :  t-Ji^  (a). 

WHEREAS  an  information  hath  been  this  day  exhibited  by  E.  P.,  of  , 

in  the  county  ,  before  me,  /.  P.,  Esquire,  one  of  Her  Majesty's  justices  of 

the  peace  acting  in  amd  for  the  said  comity,  setting  forth  that :  [here  copy  the 
information  stating  the  offender  throughout  in  the  second  person,  and  the 
prayer  of  the  information  in  the  past  tense,  and  conclude  thus:]  these  are 
tlierefore  to  summon  and  require  you,  the  said  A.  B.,  to  appea/r  before  me  and 
such  other  of  Her  Majesty's  justices  of  the  peace  for  the  said  county  in  petty 
sessions  as  may  be  then  and  there  present,  on  the  day  of  next 

ensuing,  at  thehowr  of  in  the  forenoon  of  the  same  day,  at  , 

in  the  said  county  of  ,  to  answer  the  matter  of  complaint  contained  irn 

the  said  information,  and  to  show  ca/use,  if  any  you  have,  why  you  should  not  be 
convicted  of  the  said  offence  chairged  in  the  said  information  ;  amd  I  do  authorise 
you,  the  said  constable,  to  serve  this  my  summons,  amd  to  require  you  to  attend  mi 
at  the  time  and  place  last  above-mentioned,  then  cmd  there  to  make  a  retwm  to  me 
of  the  execution  of  this  summons.  Herein  fail  you  not.  Given  under  my  hand 
amd  seal,  at  ,  in  the  so/id  county,  the  day  of  ,  in 

the  year  of  our  Lord  18  .  J.  P.  (i,  s.) 


The  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  s.  25,  gives  the  following  general  form  (9.)  General  form 
of  conviction  to  be  used  for  offences  or  penalties  under  that  Act,  and  enacts  that  of  conviction, 
it  shall  be  sufficient  without  particularly  stating  the  case  or  facts  in  evidence. 
(See  the  enactment,  ante,  86.)  It  may  also  be  adopted  for  an  offence  against 
the  4  &  5  Will.  IV.  c.  85,  or  the  3  &  4  Vict.  c.  61.  As  to  the  validity  and  con- 
struction of  this  form,  see  Wj-ay  v.  Toke,  12  Q.  B.  492 ;  17  L.  J.  M,  C. 
183. 

The  forms  given  in  the  schedule  to  11  &  12  Vict.  c.  43,  may  also  be  adopted. 
(Beg.  V.  Bakewell,  26  L.  J.  M.  0. 12).     See  also  tit.  "  OorWiction,"  "  Oonmitment.'; 

\       BE  it  remembered,  that,  on  this  day  of  in  the 

to  wit.  f  year  ,  A.B.,  of  was  duly  convicted  before  us,  G.  D. 

amd  E.  P.,  two  of  Her  Majesty's  justices  of  thepeokce  in  petty  sessions  for  the 

of  ,  for  that ;  [here  state  the  offence,  and  the  time  and  place 

when  committed :]  whereby  the  said  A .  B.  has  forfeited  the  sum  of  ,  this 

■  being  adjudged  to  be  the  first  [or  "  second,"  or  "  third,"]  offence  [as  the  case  shall 

happen  to  be,]  against  the  provisions  of  an  act  to  permit  the  general  sale  of  beer 


(a)  By  4  &  5  Will.  IV.  c.  85,  s.  22, 
ante,  85,  it  must  be  served  by  some 
constable,  special  constable,  police  or 


other  officer.     See  other  forms,  post 
"  Conviction," 
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and  cider  l>y  retail  in  England,  besides  the  costs  of  this  conviction,,  which  we,  the 
said  justices,  do  hereby  assess  at  the  sum  of  ,  pursuant  to  the  statute  in 

such  case  made  and  provided.    Given  under  our  hands  and  seals,  the  day  and 
year  above  loritten. 


(10.)  Information 
or  conviction  on 
1  Will.  IV.  c.  64, 
5.  6,  and  i&5 
Will.  IV.  c.  85, 
s.  18,  for  not 
putting  up  a 
descriptive  board, 
ante,  78. 


[State  the  formal  parts  of  the  information,  as  ante,  (So.  7,)  or  of  the  con- 
viction, as  supra.  State  the  offence  thus:]  for  that  the  said  A.  B.,  being 
licensed  to  sell  beer,  ale,  and  porter,  [or  "cider  and  perry,"  if  the  fact,]  hy  retail, 
in  the  dwelling-house  of  tJie  saM  A.  £.,  in  street,  in  the  parish  of  , 

in  the  county  of  ,  and,  in  the  premises  thereunto  belonging,  [and  if  the  fact, 

add  "  in  order  that  it  might  be  consumed  in  the  said  d/welling-house  and  in  the 
premises  thereunto  belonging,"  ]  under  the  provisions  of  cm  act  to  permit  the  general 
sale  of  beer  and  cider  by  retail  in  England,  made  and  passed  in  the  first  year  of 
the  reign  of  our  Lord  the  late  King  WilMcm,  the  Fourth,  [wnd  also  under  the  pro- 
visions of  an  act  made  and  passed  in  the  fifth  year  of  the  same  reign,  to  amend 
that  ad  passed  in  the  first  year  of  the  reign  aforesaid,']  on  ,  at  , 

whilst  he  continued  so  licensed  as  aforesaid,  did  not  preserve  or  Tceep  up,  painted 
in  letters  three  inches  or  more  in  length,  in  white  upon  a  blacJc  ground,  or  in  black 
upon  a  white  ground,  publicly  visible  and  legible,  upon  a  board  placed  over  the 
door  of  the  house  or  premises  situated  at  ,  in  which  the  said  A.  B.  was 

so  licensed  to  sell  beer,  ale,  and  porter  [or  "  cider  and  perry,"]  by  retail,  the 
Christian  and  surname  of  the  said  A .  B.,  the  person  m£ntioned  in  such  license,  at 
fuU  length,  together  with  the  words  "  licensed  to  sell  heer  [or  "  cider  "]  by  retail, 
not  to  be  drunJc  on  the  premises,"  [or  according  to  the  fact  whether  the  license 
be  so,  "  licensed  to  sell  beer  [or  '  cider  ']  by  retail  to  be  drunk  on  the  premises,"} 
according  to  the  said  statutes,  contrary  to  the  form  of  the  said  statutes,  whereby,  S[C. 
[conclude,  if  an  information,  as  in  general  form  of  information,  ante,  (No.  7,) 
or,  if  a  conviction,  as  in  form,  infral] 


(II.)  Information 
or  conviction  on 
4  &  6  Will.  IV. 
c.  85,  s.  ir,  for 
selling  beer,  &c., 
■ffitbout  a  license, 
the  beer  not 
being  to  be  drunk 
on  tne  premises 
where  sold,  ante, 


(12.]  TheUke,  for 
selling  wine  and 
spirits  in  a  house 
licensed  only  to 
sell  beer,  Ac, 
ante,  83  (6). 


[For  the  formal  parts  of  the  information  or  conviction,  see  post,  "  Excise, 
"  Convictions  for  Offences  against,"  Vol.  II.     State  the  offence  thus:]  that  the 
said  A.  B.,  not  being  duly  licensed  to  sell  beer  [or  "  cider,"  or  "pei-ry,"']  as  the 
keeper  of  a  common  inn,  alehouse,  or  victualling  house,  did,  to  wit,  on  , 

at  ,in  a  certain  house  and  premises,  situate  in  street,  in  the 

parish  of  ,  m  the  county  (foresaid,  sell  to  one  G.  S.  [or  "to  a  certain 

person  unknoicn,"}  certain  beer  [or  "cider,"  or  "perry,"']  to  wit,  one  quart  of 
beer  [or  "cider,"  or  "perry,"  as  the  case  is,']  by  retail,  not  to  be  drunk  or  con- 
sumed in  or  upon  tliesaid  house  or  premises,  [or  "did  sell  certain  beer,"  [or 
"  cider,"']  by  retail,  to  tcit,  one  quart,  ^c,  to  be  consumed  in  or  upon  the  said 
house  and  premises,]  the  said  A.B.  not  then  having  an  excise  retail  license  in 
fmce,  authorising  him  so  to  do,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby,  &c.  [conclude  as  usual,  twenty  pounds  penalty 
and  "five  pounds  penalty  in  addition,  by  3  &  4  Vict.  c.  61,  s.  13,  ante,  83.] 


[For  the  formal  parts  of  the  information  or  conviction,  see  post,  "  Excise  " 
"  Convictions  fm-  (fences  against,"  Vol.  II.  State  the  offence  thus':]  that  the 
said  A.  B.  being,  at  the  time  of  the  committing  the  offence  hereinafter  mentioned 
duly  licensed  under  the  provisions  of  the  statute  in  such  case  made  and  provided' 
to  sell  beer  [or  "  cider,"  or  "perry,"]  by  retail,  and  not  being  duly  licensed  as  the 
keeper  of  a  common  inn,  alehouse,  and  victualling  house,  in  a  certain  house  and 
premises  at  ,  did,  to  nit,  on  ,  there  suffer  certain  wine  and 

spirits,  to  wit,  one  bottle  of  wine  and  one  pint  of  spirits  to  be  brought  into  the  said 
house  and  premises,  to  be  drunk  and  consumed  therein  [or  "  did  tlien  and  there 
suffer  certain  wine  and  spirits,  to  wit,  S[C.,  to  be  drunk  and  consumed  in  his  said 
house  and  premises  by,"  Ac,  or  "did  receive  into,"  or  "keep,"  or  "have  in  his 


(a)  This  offence  is  an  excise  offence, 
and  the  forms  to  11  &  12  Vict.  c.  43, 
are,  therefore,  not  applicable,  except 


as  to  the  additional  penalty  under 
3  &  4  Vict.  c.  61,  s.  13,  supra, 
(b)  See  note  (a)  to  form  (11.) 


S.  XVI.] 


aietouse. 


possession  in  a  certain  ceUa/r  entered  for  storing  "  or  •'  retailing  leer,"  or  "  eidc}-,"] 
certain  wine  [or  "  spirits,"']  to  wit,  &c.,  mthout  being  licensed  so  to  do,  contrary  to 
tlie  fani  of  the  statutes  in  that  case  made  and  provided,  whereby,  &c.  [conclude 
aa  usual.  If  under  3  &  4  Vict.  c.  61,  s.  10,  the  lloease  is  to  be  ai^udged 
void,] 
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16.  Foi'rm 
as  to  Beer 


[State  the  formal  part  of  the  information,  as  ante,  (So.  7,)  or  of  the  con-    (13-)  information 
viction,  as  ante,  (Ifo.-.Q.)    State  the  offence  thus:]  that  within  thirty  days  now   8eli'in''tee™ir 
last  past,  to  iiiit,  on  (be.,  at  ^c.,  the  said  A.  B.  being  a  person  licensed  wilder  the    otherwise  than  ' 
provisions  of  cm  act  passed  in  the  first  year  of  the  reign  of  our  Lord  the  late  ICi/ng   in  standard 
William  the  Fowrth,  to  permit  the  general  sale  of  beer  and  cider  by  retail  in    "jcasures,  ante, 
England  [if  licensed  also  under  the  4  &  5  Will.  IV.  c.  85,  see  the  preceding 
form,]  to  sell  beer  [or  "  dder  and  perry,"  if  the  fact,]  by  retail,  did  sell  and  dis- 
pose of  to  one  0.  S.  [or  "  a  certain  person  unhnown,"^  by  retail,  a  certain  quantity 
of  beer,  being  a  quantity  not  less  than  half  a  pint,  to  wit,  \one  pint  of  aW],  in  a 
pint  measure  and  vessel  not  sized  according  to  the  standard,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereby  the  said  illegal  measure  ha  th 
become  forfeited,  a,nd  whereby,  Sfc.  [conclude,  if  an  information,  as  in  general 
form  of  information,  ante,  (No.  7,)  or  if  a  conviction,  as  in  conviction,  ante, 
(No.  9,)  (a)] 


[State  the  formal  parts  of  the  information,  as  ante,  (So.  7,)  or  of  the  convic- 
tion, as  ante,  (No.  9).  State  the  offence  thus:]  that  the  said  A.  £.,  being  a 
seller  of  beer  [or  "  cider  and  perry,"  if  the  fact,]  by  retail,  and  being  licensed 
under  the  provisions  of  an  act  passed,  in  the  first  year  of  the  reign  of  our  Lord 
the  late  King  William  the  Fowrth,  to  permit  the  general  sale  of  beer  and  cider  by 
retail  in  England,  [or  if  licensed  under  the  4  &  5  Will.  IV.  c.  85,  see  form, 
supra.  No.  12,]  to  wit,  on  ,at  ,  did  permit  a  certain  person, 

to  wit,  one  0.  H.  [or  "  a  certain  person  unknown,"']  to  be  guilty  of  drunkenness 
[and  disorderly  conduct]  in  a  certain  house  and  premises,  situate  at 
being  the  house  and  premises  mentioned  in  such  license,  and  wherein  the  said  A .  B. 
was  so  licensed  to  sell  beer  [or  "  cider  and  perry,"]  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  cmd  provided,  whereby,  &c.  [conclude,  if  an 
information,  as  in  general  form  of  information,  ante,  (No,  7,)  or  if  a  conviction, 
as  in  conviction,  ante,  (No.  9.)  (6)  ] 


[Proceed  as  in  the  above  form,  but  after  stating  the  forfeiture  of  the  penalty 
and  costs,  and  adjudication  thereof,  state  the  adjudication  as  to  the  disqualifi- 
cation of  the  offender  from  selling  beer  thus :]  and  we,  the  said  J.  P.  and  I.  0., 
do  hereby  fu/rther  adjudge  that  the  said  A .  B.  shall  be  disqualified  from  selling 
beer,  ale,  and  porter  [or  "  cider  "  or  "  perry,"  as  the  case  is,]  ly  retail,  for  the 
space  of  two  years  neat  ensuing  this  conviction  ;  and  also  [if  the  justices  think 
fit]  we  do  hereby  further  adjudge,  that  no  beer,  ale,  or  porter  [or  "cider"  or 
"perry,"  as  the  case  may  be,]  shall  be  sold  by  retail  by  any  person  or  persons  in 
the  house  or  premises  situate  at,  ^c,  being  the  house  and  pi-emises  mentioned  in  the 
said  license  of  the  said  A .  B.  Given  under  our  hands  and  seals  the  day  and  year 
first  above  vrilten. 


(14.)  Information 
or  conviction  for 
permitting  drunlc- 
enness  or  dis- 
orderly conduct 
in  a  licensed 
house,  ante,  81. 


(15.)  The  like, 
where  party 
guilty  of  a  like 
third  oifence, 
and  magistrate 
adjudged  the 
offender  dis- 
qualified from 
selling  beer  for 
two  years,  &o. 


(a)  It  is  to  be  remembered  that  no 
pereon  forfeits  his  license  for  a  first 
ofience  against  the  tenor  of  his  license, 
and  no  license  is  forfeited  for  any 
offence  unless  so  adjudged.  (3  &  4 
Vict.  c.  61,  s.  17,  ante,  77.) 

(6)  The  act,  it  will  be  seen,  enacts 
also,  that  any  person  concerned  in  the 
breach  of  the  conditions  of  the  license, 
shall  be  deemed  guilty  of  disorderly 


conduct.  It  is  not,  it  should  seem, 
necessary,  however,  to  set  out  the 
nature  of  the  breach  in  a  conviction 
for  such  offence  :  the  above  form 
would  suffice.  But  as  this  may  admit 
of  some  doubt,  it  would  be  as  well 
perhaps  to  insert  the  particulars  of 
the  breach  of  the  license,  as  in  form, 
post,  No.  18, 
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16.  Forms 

as  to  Beer 

Houses. 


(Iff.)  Information 
or  conviction  on 
I  Win.  IV.  c.  64, 
B.  13,  for  an 
offcDce  against 
tenor  of  license, 
ante,  81. 


'^lt%tmt. 


[s.  XVI, 


[Slate  the  formal  parts  of  the  information,  as  ante,  (No.  7,)  or  of  the 
conviction,  as  ante,  (No.  9.)  State  the  offence  thus:]  that  the  said  A.  B.,  iemg 
a  seller  of  beer  [or  "  cider  and  perry, "1  by  retail,  homing  a  license  under  the  pro- 
visions of  an,  act  passed  in  the  first  year  of  the  reign  of  our  Lord  the  late  King 
William  the  Fourth,  to  'permit  the  general  sale  ofheer  and  cider  Try  retail  in 
England,  [or  if  licensed  under  the  4  &  5  Will.  IV.  c.  85,  see  form,  sMpraj-^No.' 
12,)]  to  wit,  on  at  ,  did  transgress  and  neglect  [or  "was  a 

party  in  transgressing  and  neglecting,"  or  "  did  allow  to  he  transgressed  and 
neglected,"']  the  conditions  and  provisions  specified  in  such  license  in  the  house  amd 
premises  situate  at  ,  licensed  and  specified  in  amd  hy  such  license,  thai 

is  to  say,  by  then  and  there  Tcnowingly  suffering  certain  wnla/wful  games  [or 
"  gcmiing,"']  to  wit,  an  unlawful  game  of  rouge  et  noir,  amd  an  unUnvful  game 
called  haza/rd,  to  be  played  in  the  said  house  and  prenvises,  [state  any  other 
offence  against  the  tenor  of  the  license  in  this  way,]  against  the  tenor  of  the 
said  license  and  against  the  form  of  the  statute  in  such  case  made  amd  provided, 
whereby,  Sfc.  [conclude,  if  an  information,  as  in  general  form  of  information, 
ante,  (Ifo.  7,)  or  if  a  conviction,  as  in  conviction,  ante,  (No,  9.)] 


(17.)  Information 
or  conviction  for 
selling  adul- 
terated beer, 
ante,  82. 


[State  the  formal  parts  of  the  information,  as  ante,  (No.  7,)  or  of  the  convic- 
tion, as  anie,  (No.  9.)  State  the  offence  thus:]  that  the  said  A.  B.,  being. a  seller 
of  leer,  ale,  or  porter,  [or  "  cider  and  perry, "2  by  retail,  having  a  license  under 
the  provisions  of  an  act  passed  in  tJie  first  year  of  th£  reign  of  our  Lord  thelate  King 
WiUiam  the  Fourth,  to  permit  the  gene^'al  sale  of  beer  and  cider  by  reail  in, 
JEngland,  [or  if  licensed  under  the  4  &  5  Will.  IV".  e.  85,  see  form,  supra, 
(No.  12,)]  to  wit,  on  ,  at  ,  did  knowingly  seU,  to  wit,  to  one 

G.  H.  [or  "  to  a  certain  person  unlenown,^'^  certain  beer,  to  wit,  [one  pimt  of  ale,^ 
made  otherwise  than  from,  malt  and  hops,  that  is  to  say,  made  of,  S/c,  [here  set 
out  generally  what  it  was  made  of,  but  if  it  cannot  be  ascertained  what  it  was 
made  of,  omit  this  averment,]  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby,  SjC,  [conclude,  if  an  information,  as  in  general 
form  of  information,  ante,  (No.  7,)  or  if  a  conviction,  as  in  conviction,  ante, 
(No.  9,)] 


(18.)  The  like, 
for  mking  di"ugs 
in  beer. 


[State  the  formal  parts  of  the  information,  as  omfe,  (No.  7,)  or  of  the  con- 
viction, as  ante,  (No.  9.)  State  the  offence  thus:]  that  the  said  A.  B.,  being  a 
seller  of  beer,  ale,  and  porter  [or  "  cider  and  perry, "^  by  retail,  having  a  license 
under  the  provisions  of  am  act  passed  in  the  first  year  of  the  reign  of  our  Lmd  the 
late  Kim,g  WilUam  the  Fourth,  to  permit  the  general  sale  of  beer  and  cider  by  retail 
in  England,  [or  if  licensed  under  the  4  &  5  Will.  IV.  c.  85,  see  form,  supra, 
(No.  12,)]  to  wit,  on  ,  at  ,  did  mite  amd  cause  to  be  mixed 

divers  drugs  amd  other  pernicious  ingredients,  to  wit,  [here  set  out  the  ingre- 
dients shortly,  perhaps  the  precise  description  of  them  might  be  omitted 
altogether,]  with  a  certain  beer,  to  wit,  [one  barrel  of  ale,]  and  did  then  and  there 
in  tJie  house  and  prenvises  of  the  said  A.  B.,  situate  at  ,  mentioned  in 

and  licensed  by  the  said  license,  sell  a  certain  quantity,  to  wit,  [one  pint,]  of  the 
said  beer  so  mixed  mth  tlie  said  drugs  and  ingredients,  to  one  G.  H.  [or  "  to  a 
certain  person  unknown  "']  contrary  to  the  form  of  the  statute  in  such  case  made 
and.provided,  whereby,  &c.  [conclude,  if  an  information,  as  in  general  form  of 
information,  ante,  (No.  7,)  or  if  a  conviction,  as  in  conviction,  ante,  (No.  9.)] 


(19.)  The  like, 
for  adulterating 
beer. 


[State  the  formal  parts  of  the  information,  as  ante,  (No.  7,)  or  of  the  convic- 
tion, as  ante,  (No.  9.)  State  the  offence  thus  :]  that  the  said  A.  B.,  being  a 
seller  of  beer,  ale,  and  porter  [or  "  dder  and  perry,"]  by  retail,  having  a  license 
under  the  provisions  of  an  act  passed  in  the  first  year  of  the  reign  of  our  Lord  the 
late  King  WiUiam  the  Fourth,  to  permit  the  general  sale  of  beer  and  cider  by  retail 
in  England,  [or  if  licensed  under  the  4  &  S  Will.  IV.  c.  85,  see  the  form, 
(No.  12,)]  to  wit,  on  ,  at  ,  did  fraudulently  dilute  and  adul- 

terate with  certain  beer,  to  wit,  [me  barrel  of  porter,]  and  did  then  amd 

there,  in  the  house  and  premises  of  the  said  A.  B.,  situate  at,  ^c,  mentioned  in 
and  licensed  by  the  said  license,  sell  a  certain  quantity,  to  wit,  [one  pint,]  of  the 
said  beer,  so  diluted  and  adulterated,  to  one  Q.  M.,  [or  "  to  a  certain  person 


S.  XVI.] 


aief)o«se. 


unknmm,"']  contrcm/  to  the  form  of  the  statute  in  auch  case  made  and  provided, 
whereby,  S[C.,  [conclude,  if  an  information,  as  in  general  form,  <mte,  (No.  7,)  or 
if  a  conviction,  as  in  form,  ant?,  (No.  9.)] 
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16.  Forms 

as  to  Beer 

Houses. 


[State  the  formal  parts  of  the  information,  as  ante,  (No.  7,)  or  of  the  convic- 
tion, as  ante,  (No.  9.)  State  the  offence  thus:]  *Aat  one  ,  of  the  parish 
of  in  the  said  county  of  ,  heing  at  the  time  of  commuting  the 
offence  hereinafter-niemtioned  a  person  licensed  to  sell  beer,  ale,  and  porter  [or 
"  eider  and  perry,"]  by  retail,  under  the  provisions  of  the  statutes  to  permit  the 
general  sale  of  beer  and  cider  by  retail  in  England  in  such  case  made  and  pro- 
vided, did,  at  the  parish  of  aforesaid,  in  the  county  of  afore- 
said, unlawfully  have  and  keep  his  house,  commonly  caUed  and  Tcnown  by  name 
and  sign  of  ,  situate  in  the  said  parish  of  ,  in  the 
division  of  ,  in  the  said  cownty  of  ,  being  the  house  mentioned 
in  his  license,  open  for  the  sale  of  beer  [or  "  cider  "]  by  retaU,  [or  "  did  sell  and 
retail  beer,"  or  "  cider  "^  to  wit,  '  pints  thereof,  at  his  said  house,  [or 
"  did  supply  beer  "  or  "  cider,"']  to  be  drwnk  and  consumed  by  A  .B.,  (Jc,  \oT"dieers 
persons  unknovm,"']  at  his  said  house,  after  ten  of  the  clock  in  the  evening  of  a 
certain  day  in  the  week,  to^  wU,  Monday,  the  day  of  ,  in  the 
year  aforesaid,  to  vnt,  from  the  hour  of  eleven  of  the  clock  to  half-past  eleven  of  the 
clock,  in  the  evening  of  the  said  day.  Hie  said  parish  of  ,  and  said  house 
of  the  said  not  being  viithin  the  cities  of  London  or  Westminster,  or  within 
the  bounddnes' of  any  of  the  boroughs  of  Marylebone,  Finsbury,  the  Tower  Sam- 
lets, Lambeth,  or  Southwa/rk,  as  defined  by  an  act  passed  in  the  session  of  parlia- 
m£nt  held  in  the  second  and  third  years  of  the  reign  of  his  late  Majesty  King 
WUliam  the  Fourth,  intituled,  "  An  Act  to  settle  and  describe  the  Divisions  of 
pounties,  and  the  Limits  of  Cities  and  Boroughs  in  England  and  Wales,  in  so 
far  as  respects  "the  Election  of  Members  to  serve  in  Parliament,"  and  not  being 
within  the  bills  of  m/Mality,  and  the  said  house  of  the  said  not  being 
within  any  city,  cinque  port,  town  corporate,  parish  or  place,  the  population  of 
which,  according  to  the  last  pa/rliamenta/ry  census,  exceeds  two  thousand  five  hun- 
dred persons,  and  not  being  within  one  mile  measured  by  the  nearest  public  street 
or  path,  according  to  the  statute  in  such  case  made  and  provided,  from  any  poUing 
place  Vysed  at  the  last  election  for  amy  town  having  the  like  population  and  return- 
ing a  meniber  or  'Tnembers  to  serve  in  parliament,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  tfcc.  [conclude,  if  an  information,  as  in 
general  form  of  information,  ante,  (No.  7,)  or  if  a  conviction,  as  in  conviction, 
ante,  (No.  9.)] 


(20.)  Information 
or  conviction  on 
3&4  Vict.  c.  61, 
3.  15,  for  Belling 
beer,  &c.,  after 
the  hour  ap- 
pointed for 
closing  the  house 
elsewhere  than 
in  London  and 
"Westminster,  the 
metropolitan 
boroughs,  &c., 
&c.,  ante,  79. 


[State  the  formal  parts  of  the  information,  as  ante,  (No,  7,)  or  of  the  convic- 
tion, as  ante,  (No.  9.)  State  the  offence  thus  :]  that  one  of  the  parish 
of  in  the  city  of  London  [or  "  Westminster,"]  being  at  the  time  of  the 
committing  the  offence  hereinafter  mentioned  a  person  licensed  to  sell  beer,  ale,  and 
porter,  [or  '■'  cider  and  perry,""]  by  retail,  under  the  provisions  of  the  statutes  to 
permit  the  general  sale  of  beer  and  cider  by  retail  in  England  in  such  case  made 
and  provided,  did  at  the  parish  of  in  the  city  of  London  [or  "  West- 
mmster  "]  wnlawfuUy  have  and  keep  his  Jiouse,  commonly  known  ■  by  the  name  and 
sign  of  ,  situate  [as  aforesaid,]  being  the  liouse  mentioned  in  his  said 
license,  open  for  the  sale  of  beer  [or  "  cider  "]  by  retail,  [or  "  did  sell  and  retail 
beer  "  or  "  cider,"]  to  wit,  pints  thereof,  at  his  said  house,  [or  "  did  suffer 
beer  "  or  "  cider  "  to  be  drunk  and  consumed  by  A.B.  or  "  divers  persons  unknown,''' 
at  his  said  housei]  before  the  hour  of  fi/ve  o'clock  in  the  morning,  [or  "  after  the 
hour  of  twelve  of  the  dock  at  night "]  of  a  certain  day  in  the  week,  to  wit,  Monday, 
the  day  of  in  the  year  aforesaid,  to  wit,  from  the  hour 
of  of  the  clock  to  of  the  clock  on  the  said  day,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  whereby,  Sfc.  [conclude,  if  an 
information,  as  in  general  form  of  information,  ante,  (Eo.  7,)  or  if  a  conviction, 
as  in  conviction,  ante,  (No.  9.)] 


(21.)  The  like, 
for  selling  beer, 
&c.,  in  London 
or  Westminster, 
or  within  the 
boundaries  of  the 
metropolitan 
boroughs,  &c., 
at  improper 
hours,  (fcc,  ante, 
?8. 


[State  the  formal  parts  of. the  information,  as  ante,  (No.  7,)  or  of  the  con- 
viction, as  arafe,  (No.  9.)  State  the  offence  thus  :]  «Aaiji.  IF.  o/  in 
the  said  county,  labourer,  was  on  the                     day  of                ■   instant,  duly  "S""'^'  ='  ™'"=-'s 


(22.)  Information 
or  conviction 
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16.  Forms 

as  to  Beer 

Bouses. 

for  not  appearing 
to  give  evidence, 
ante,  85  (a). 


awbouse. 


[S.  XVI. 


su/nvmoned  as  a  witness  to  give  evidence  hefore  J.  P.  and  K.  P.  Esquires,  two  of 
her  Majesty's  justices  of  the  peace  in  petty  sessions,  acting  in  amd  for  the  said 
county,  [or  as  the  case  may  be,]  at  in  the  said  county,  on 

the  day  of  aforesaid,  at  the  how  of  {twelve  in  the  forenoon'] 

of  the  same  day,  on  the  pwrt  of  one  A.  B.  [the  complainamt,'or  the  person  accused,] 
touching  a  complaint  against  B.  A.of  in  the  said  county,  alehouse- 

keeper,  victuaUer,  and  retailer  of  leer  and  ai!e,  [or  "  cider  and  perry,"  [as  the  case 
may  be,]  for,  4-c.  [here  state  the  alleged  offence  concisely,]  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  ;  hut  that  the  said  A.  W.  did  ml- 
fvUy  neglect  and  refuse  to  appear  at  such  time  and  place  as  aforesaid  for  the  pur- 
pose aforesaid,  and  did  not  assign  nor  did  there  appear  any  reasonable  excuse  for 
such  his  neglect  and  refusal,  whereby  amd  for  which  neglect  amd  refusal  he  hath 
forfeited  a  sum  not  exceeding  ten  poumds,  to  he  amarded  on  conviction  as  may  he 
thought  ft  [conclude,  if  an  information,  as  ante,  (No.  7,)  or  if  a  conviction,  as 
amte,  (Wo.  9.)] 


The  forms  relative  to  appeals  in  general  will  be  found,  jposS,  tit.  "Appeal," 
Vol.  I.,  and  may  be  readily  adapted  to  an  appeal  under  the  1  Will.  IV.  c.  64 ; 
or  4  &  5  Will.  IV.  u.  85,  which  only  lies  against  a  conviction  for  a  third  offence. 
See  the  16th  section  of  the  1  Will.  IV.  c.  64,  ante,  87. 


{23.)  Notice,  &c., 
of  appeal. 


fo  and  ,  justices  of  the  peace  acting  in  and  for  the  Western 

division  of  ,  in  the  county  of  ,  amd  such  other  justices 

of  the  peace  acting  in  and  for  the  said  division  in  the  said  county,  as  were 
present  at  a  petty  sessions  Jield  at  ,  in  and  for  the  dixnsmn  afore- 

said, in  the  county  aforesaid,  on  the  day  of  ,  a.d.  • 

Whereas  hy  an  order  made  hy  you  or  some  of  you  on  the  said  day  of 

,  at  the  said  petty  sessions  of  her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  said  division  in  the  county  aforesaid,  holdcn  at  aforesaid, 

you  or  some  of  you  did  under  colou/r  of  an  Act  passed  in  the  fifth  year  of  the  reign 
of  his  late  Majesty  King  Willia/m  the  Fourth,  intituled,  "  An  Act  to  amend  an 
Act  passed  in  the  first  year  of  the  reign  of  his  present  Majesty,  to  permit  the 
general  Sale  of  Beer  and  Cider  by  Ketail  in  England,"  order  [here  state  order 
or  determination  appealed  against].  And  this  is  to  give  you,  and  each  and  every 
of  you,  notice,  that  I.,  A.  B.  residing  at  the  town  of  W.  in  the  parish  of  B.  in 
the  county  aforesaid,  retail  brewer,  and  having  a  house  and  premises  situate  at 
W.  aforesaid,  licensed  to  sell  beer  under  the  said  Act,  and  selling  beer  by  retail 
therein,  being  a  pa/rty  aggrieved  by  the  said  order,  do  intend  to  appeal  against  such 
order  to  the  justices  of  the  peace  in  the  next  quarter  sessions  assembled  and  to  he 
holden  in  and  for  the  said  county  at  .And  take  notice  that  I  am  a  party 

aggrieved  by  the  said  order,  amongst  other  reasons,  on  account  of  [here  state 
grounds].    Dated  this  day  of  ,  a.d.  18     . 

Yours,  ^c. 
A.  B.  of 


(24.)  necoghi- 

Bcintie  on  appeal 
against  coiivic- 
tion,  anh,  81'. 


C'ouniy  of)  M  it  remembertd,  that  on  tlm  day  of  ,  in  tJie 

J  year  of  the  reign  of  our  sovereign  Lady  Victoria  of  the 

United  kingdam  cf  Great  Britain  and  Ireland  Qxieen,  Defender  of  the  Faith, 
B.  A.  of  in  the  said  county,  alehouse  keeper,  [or  " victualler,"  as  the 

base  may  be,3  C.  D.  of  ,  in  tile  county  of  ,  yeoman,  and 

t.  D.  of  the  same  pUuce,  yeoman,  personally  came  before  us,  f.  P.  and  K.  P., 
Esquires,  two  of  the  justices  of  owr  said  lady  the  queen  assigned  to  keep  tJie  peace 
bf  the  said  county  and  acting  in  petty  sessions  for  ,  and  acknowledged 

themselves  to  owe  to  ow  said  lady  the  queen,  that  is  it>  say,  ike  said  B.  A.  the  sum 
of  pounds,  and  the  said  C.  D.  and  I.  D.  each  the  sum  of 

pounds  separately,  of  good  and  lawful  money  of  Great  Britain,  to  he  made  and 
levied  of  their  goods  and  chattels,  lands  and  tenements  respectively,  to  the  use  of  owr 


(cs)  As  to  this,  see  also  the  provisions  of  11  &  12  Vict.  c.  43,  tit. "  Oonviction," 
"  Oommitment," 


S.  XVI.j 


^U\^m6t. 


mid  lady  the  queen,  her  hem  wnd  successors,  if  the  said  B.  A.  shctU  make  default 
in  the  condition  hereon  indorsed,  [or  "  herewnder  written."] 

Whereas  the  said  B,  A.  was  this  day  chbly  convicted  before  us  the  justices  afore- 
said, of  having  on,  &c.  [state  the  offence  shortly  from  the  conviction,]  heing  for 
his  third  offence,  whereby  and  for  which  offence  he  the  said  B.  A.  hath  forfeited 
the  sum  of  pomnds :  Now  the  condition  of  the  above  [or  "  within  "]  written 

recognisance  is  such,  that  if  the  said  B.  A.  shaU  duly  prosecute  an  appeal  against 
the  said  conviction  at  the  next  general  [or  "  quarter  "]  sessions  of  the  peace  to  be 
holden  at  ,  in  and  for  the  said  [county']  of  aforesaid,  and 

in  case  the  said  B.  A.  sJiaU  forthwith  alnde  the  judgment  of  tlie  court  thereupon, 
and  pay  such,  or  cause  to  be  paid  the  costs  as  by  the  said  court  shall  he  awarded, 
then  the  said  recognisance  to  be  void,  or  d^e  remain  in  full  force. 
Taken  and  acknowledged  the  day  and  year  first  J.  P. 

above  [or  "  within  "]  written  before  us,  K.  P. 
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County  ofl  BE  it  remembered,  that  on  the  day  of  ,  in  the    (25.)  Kecognl- 

J  year  of  the  reign  of  ow  sovereign  Lady  Victoria,  of  the   P™^  *<•  ^™* 

United  Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,    appear^t  ses- 
A.  I.  of  ,in  the  county  of  ,  labourer,  came  before  us,  J.  P.    sions'on  au  ap- 

and  J.  0.,  Esquires,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county    peal,  ante,  87. 
of  ,  and  acknowledged  to  owe  to  our  said  lady  the  queen  the  sum  of 

of  lawful  money  of  Great  Britain,  to  be  levied  of  his  goods  and  chattels, 
lands  amd  tenements,  to  the  use  of  our  said  lady  the  queen,  her  heirs  and  successors, 
if  the  said  A.  I.  shall  make  default  in  the  condition  foUcnoing ;  ^ 

Whereas  the  above  bound  A.  I.  on  tJie  day  of  instant, 

came  before  me  J.  P.  one  of  the  said  justices,  and  gave  me  to  understand  and  be 
informed  that  one  A .  0.  [here  follow  the  words  of  the  information,]  whereby  he 
has  forfeited  the  sum  of  ,  being  for  his  third  offence :  Now  the  condition  of 

this  recognizamce  is  such,  that  if  the  above  bound  A .  I.  shall  appear  at  the  next  gene- 
ral qua/rter  sessions  [or  "  next  general  sessions  "]  of  the  peace  to  be  hoJden  at 
in  amd  for  the  said  county,  [riding,  city,  liberty,  town  corporate,  or  place,  as  the 
case  may  he,]  then  amd  there  to  give  evidence  against  the  said  A.O.so  complained 
of  and  informed  against,  and  not  to  depart  loithout  leave  of  the  court,  then  this 
recognizance  to  be  void. 

Acknowledged  before  us,  the  day  J.  P. 

and  yea/r  first  above  written.  J.  0. 


The  form  of  the  warrant  of  distress  in  pursuance  of  the  21st  section  of  the  1 
Will.  IT.  c.  64,  amti,  89,  may  he  collected  from  the  above  forms  of  informa- 
tions, and  the  general  form  of  a  warrant  of  distress,  post,  tit.  "  Warrant,"" 
Vol.  T. 


(2fl.)  Warraut  of 
distress  under 
1  Will.  IV.  c.  64, 
or  4  4;  5  Will.  IV. 
c.  85. 


The  form  of  the  waftant  of  commitment  in  puj'suande  of  thg  2lSt  section  of  (2r.)  Warrant  of 
the  1  Will.  lY.  c.  64,  may  be  Collected  from  the  above  forms  of  informations,   Commitment 
and  the  general  form  of  a  warrant  of  commitment,  ante,  9,  see  the  2f  th  section   ™     ^^"° 
of  the  1  Will.  IV.  e.  64,  providing  for  the  validity  of  the  commitment,  though 
informal,  omit,  87. 


(2.)  f OEMS  Mla*iVe  to  fHS  Wine,  Spirit  k&b  BeSB,  &c.j  LicEiJsi!, 
UNDER  9  Geo.  IV.  c.  61; 

CmMyofX  TO  A.  B,,  Gentleman,  Sigh  Constable  6f  the  diiisi&rl  [or  "hundred    (2I)  ft-ecepttd 
i  (He.'']  of  within  the  said  county,  tile  high  coll- 

We,  the  majority  of  justices  present  at  a  petty  session  Of  the  justices  in  the  division   tirtt/constaWes 

to  give  noticS 
■     "  ~  ■     of  meeting  for 

licensing  public 


(a)  The  form  of  a  precept  to  the 
high  constable  to  give  notice  of  an 
adjourned  meeting  under  the  5th  sec- 
tion, may  be  readily  framed  from  this. 


See  ante,  96.      As  to  who  is  included   hoases  nnder 
under  bigh  constable,   see  24  &  25    9  Geo.  IV.  c.  61, 


Vict.  c.  75,  s.  2,  ante,  94. 


,(a) 
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of  /{tithe  coimty  aforesaid,  [or  "Uberty  of,  ^c."  according  to  the 

fact,]  Mid  this  day  in  pursucmce  of  the  statute  m  that  case  made  and  ^provided,  do 
hereby  appoikt  the  day  of  ,  at  the  how  of        _  of  the 

clock  of  the  forenoon  of  that  dory,  at  ,  for  holding  a  special  sessions  of 

justices,  called  the  general  licensing  meeting  for  the  said  division  [or  "  hundred, 
4"C."]  for  granting  licenses  for  keeping  inns,  alehouses,  and  victuaMing-houses,  to 
sell  excisedble  liquors  iy  retail,  to  be  drwnh  or  consumed  upon  the  premises  of  the 
applicant  in  the  said  division,  [or  "  hundred  "]  ;  and  we  do  hereby  require  you, 
mthin  five  days  after  receipt  hereof,  to  order  the  constables  within  yov/r  constahle- 
wick  to  affix  on  the  chwrch  door  in  their  respective  districts  a  notice  of  the  day, 
hour,  amd  place  at  which  such  meeting  is  to  be  held  as  aforesaid,  and  to  give  or 
leave  a  copy  of  such  notice  at  the  dmeUi^-house  of  every  justice  of  the  said  division, 
[or  "  hundred,  ^c.,"]  and  of  every  immkeeper  who  has  given  notice  of  his  intention 
to  Jceep  an  inn  amd  apply  for  an  ale  license  within  their  respective  districts.  Dated 
this  day  of 

A.  B.,  a  D.,  K  R,  0.  H.,  &e. 
[the  signatures  of  the  majority  of  justices.] 


(29.)  High  con- 
stable's order  to 
petty  constables 
to  give  notice  of 
licensing  meeting, 
under  9  »0iy. 
c.  61,  5.  2  (o). 


County  of  \    BY  virtue  of  a  precept  from  her  Majesty's  justices  of  the 

hundred  [or  "  cK-  [■  peace  acting  within  the  said  hundred  [or  "  division "]  to  me 
vision  "]  of  .  )    directed  ;  you  are  hereby  required,  an  sight  hereof,  to  affix 

on  the  church  door  within  your  district  a  notice  that  a  special  session  of  justices, 
coiled  the  general  licensing  meeting,  will  be  holden  on  the  day  of 

next,  at  the  hour  of  .        of  five  clock  of  the  forenoon  of  the  same  day,  at 

,  for  granting  licenses  for  keeping  inns,  alehmises,  and  victualling- 
hxmses,  to  sell  excisedble  liquors  by  retail,  to  be  drunk  or  consumed  upon  the 
premises  therein  to  "be  specified;  and  also  to  leave  a  copy  of  such  notice  at  the 
dwelling-house  of  every  justice  of  the  peace  of  the  said  division  [or  "  hundred,"]  in 
your  district,  and  also  at  the  dmellvng-house  of  every  innkeeper  or  person  who  has 
given  notice  of  his  intenUon  to  keep  an  inn  and  to  apply  for  an  aZe  license  within 
your  ("' 


(30.)  Notice  of 
intended  appli- 
cation for  a 
license  to  sell 
liquors  by  retail 
in  an  inn  under 
9  Geo.  IV. 
■c.  61  (6). 


TO  the  Overseers  of  the  Poor,  and  the  constable  of  the  I" parish  "]  of 
and  to  all  whom  it  may  concern. 

I,  A.  B.,  [state  the  trade  or  occupation,]  now  residing  at  ,  in  the 

parish  of  ,  in  the  county  of  _  ,  and  for  sisc  months  last  past 

.having  resided  at  ,  in  the  parish  of  [or  "  of  ,"] 

do  hereby  give  notice,  that  [if  application  is  intended  to  be  made  to  a  special 
session,  here  state  the  cause  for  such  application]  it  is  my  intention  to  (vpply  at 
the  general  annual  licensing  meeting  [or  "  at  tKe  special  session  "]  to  be  holden  at 
,  on  the  .  day  of  next  ensuing,  for  a  license  to  jsell 

exciseahle  liqum-i  by  retail,  to  be  drunk  or  consumed  in  the  houses  or  premises 
thereunto  bekmging,  situate  at  [here  describe  the  house  intended  to  be  opened, 
specifying  the  situation  of  it,  the  person  of  whom  rented,  the  present  or  late 
occupier,  whether  kept  or  used  as  an  inn,  alehouse,  or  victualling-houae,  within  ' 
the  three  years  preceding;  and  if  so,  by  whom  and  under  what  sign:]  amd 
which  I  intend  to  keep  as  an  inn,  alehouse,  or  victuaUing-house. 

Given  under  my  hand  this  day  of  ,  one  thousand  eight 

hundred,  and  .  , 

N.B.— A  copy  of  this  notice  to  be  served  upon  one  of  the  overseers 
of  the  poor  and  upon  one  of  the  constables  or  other  peace  officers  of 
the  parish  in  which  is  situate  the  house  intended  to  be  opened. 


(a)  The  form  ofthe  high  constable's 
order  to  petty  sessions  to  give  notice 
of  an  adjourned  sitting  under  the  5th 


section,  may  be  readily  framed  from 
this. 
(b)  This  form  is  prescribed  by  the  Act. 


S.  XVI.] 


alehouse. 


TO  the  Overseers  of  the  Poor  and  the  Constables  of  the  ["pcwish  "]of  , 

in  the  county  of  ,  and  to  all  whom  it  may  concern. 

I,  A.  B.,  [or  " we,  the  executors,  &0.,  &<;.,  of  the  late  A.  B.,"'\  viciuaUer,  hdng 
amthonzed  by  virtue  of  the  license  granted  to-  me,  [or  "  him,"  or  "  her,"^  at  the 
general  amm/iml  licensing  meeting  [or  "  special  session,"']  held  at  ,  on  the 

day  of  ,  one  thousand  eight  hundred  and  ,  to  sell  exdseoMe 

liquors  by  retail,  to  be  drunh  or  consumed  in  the  house  or  premises  thereunto 
belonging,  situate  at  [here  describe  the  situation  of  the  house]  and  commonly 
hrwwn  by  the  sign  of  the  ,  do  hereby  give  notice,  that  it  is  my  [or  "  our  "] 

intention  to  appVy  at  tlie  special  session  to  be  holden  at  ,  in  the  county 

of  ,  on  the  day  of  ,  one  thousamd  eight  hundred 

and  ,  for  permission  to  transfer  the  above-mentioned  license  to  O.  D., 

[state  his  trade  or  occupation]  now  residing  at  ,  in  the  parish  of  , 

in  the  county  of  ,  amdfor  six  tnontJis  last  past  having  resided  at  , 

[or  "  in  the  several  parishes  of  ,"]  m  the  county  of  ,  [or 

"  counties  of  ,"]  that  the  said  O.  D.  intending  to  keep  as  an  inn,  alehouse, 

or  victualling-house,  the  said  house  so  as  aforesaid  Jcept  by  me  [or  "  us  "]  may  sell 
exmseable  liquors  by  retail,  to  be  d/runh  or  consumed  in  the  said  house  or  premises 
thereunto  belonging. 

Given  under  my  hand  this  day  of  ,  one  thousand  eight 

hundred  amd 

N.B. — A  copy  of  this  notice  to  be  serred  upon  one  of  the  overseers  of 
the  poor,  and  upon  one  of  the  constables  or  other  peace  officers  of 
the  parish  in  which  is  situate  the  house  kept  by  the  person  whose 
notice  it  is. 
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(31.)  Notice  of 
intended  applica- 
tion for  permia- 
siou  to  transfer 
sucli  license 
under  9  Geo.  IV. 
0.  61,  8.  11  (a), 
ante  103 


At  the  general  annual  licensing  mating  [or  "a/n  adjov/mment  of  the  general  (?2.)  Form  of 
animal  liceming  meeting,"  or  "  at  a  special  petty  session,"]  of  Iter  Majesty's  justices  ^™^  &o.^^^ 
of  the  peace,  acting  for  the  division  \_Qv"  liberty,  ^c.,"  as  the  case  made  be,]  of  under  9  Geo.  IV. 

,  in  the  county  of  ,  holden  at  ,  on  the  ,  day  of  ,    c  61,  ante,  101. 

in  the  year  one  thousand  eight  hundred  and  ,  for  the  purpose  of  granting 

licenses  to  persons  keeping  inns,  alehouses,  and  victuaUing-houses,  to  sell  exciseaUe 
liquors  by  retail,  to  be  dirunk  or  consumed  on  the  premises,  we,  being  of 

her  Majesty's  justices  of  the  peace  acting  for  the  said  county  [or  "  liberty,  Ifc,  ^c," 
as  the  case  may  be,]  and  being  the  majority  of  those  assembUd  at  the  said  session, 
do  hereby  authorize  amd  empower  A.  L.,  now  dwelling  at  ,  in  the pamsh 

of  ,  and  keeping  [or  "  intending  to  keep  "]  an  inn,  alehouse,  or  victual- 

ling-Jwuse,  at  the  sign  of  the  ,  in  the  of  ,  in  the 

division  and  county  aforesaid,  to  sell  by  retail  therein,  and  in  the  premises  thereunto 
belonging,  aU  such  exciseable  liquors  as  the  said  A.  L.  shall  be  licensed  and 
empowered  to  sell  under  the  authority  and  permission  of  any  excise  license,  and  to 
permit  all  such  liquors  to  be  drunk  or  consumed  in  his  said  house  or  in  the -premises 
thereunto  belonging  j  provided  that  he  [or  "she,"]  do  not  fraudulently  dilute  or 
adulterate  the  same,  or  sell  the  same  knovnng  them  to  have  been  fraudulently 
diluted  or  ad/ulterated  ;  amd  do  not  use  in  selling  thereof  any  weights  err  -measures 
that  a/re  not  of  the  legal  standa/rd ;  and  do  -not  wilfuUy  or  knowingly  permit 
dnmken-ness  or  other  disorderly  conckoct  in  his  [or  "  her  "]  Jiouse  or  premises  j  and 
do  not  knowi-ngly  suffer  any  unlawful  games  or  any  gaming  whatsoever  therein  ; 
and  do  not  knowingly  permit  or  suffer  persons  of  notoriously  bad  character  to 
assemMe  and  meet  together  therein  ;  amd  do  not  keep  open  his  or  Jier  house,  except 
for  the  reception  of  travellers,  nor  permit  or  suffer  any  beer  or  other  exciseable 
liquor  to  be  conveyed  from  or  out  of  his  [or  "her"]  premises  before  the  hour  of 
half  past  twelve  o'clock  in  the  afternoon,  or  before  the  hours  of  usual  termination 
of  -morning  diirine  service  in  tlie  chwrch,  chapel,  kirk,  or  principal  place  of  worship 
in  the  pa/rish  or  place,  or  between  the  hours  of  three  and  five  o'clock  in  tlie  afternoon, 
nor  after  eleven  o'clock  in  the  afternoon,  on  Sundays,  Christmas-day,  or  Good 
Friday,  but  do  maintain  good  order  and  rule  therein  j  and  this  license  shall  con- 
tinue in  force  from  the  day  of  next  until  the  day 
of  then  next  ensuing,  amd  no  longer  :  provided  that  the  said  A.  L.  shall 
not  in  the  mean  time  become  a  sheriff's  officer,  or  other  officer  executing  the  process 
of  any  couH  of  justice,  in  either  of  which  cases  this  license  shall  be  void.  Given 
under  our  hands  and  seals  on  the  day  and  at' the  place  first  above  written. 


(a)  The  Act  gives  this  form.     See  ante,  103. 


TOl.  I. 
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16.  Forms 

as  to  PiMic 

Mouses. 

(33.)  license 
granted  at  a 
special  meeting, 
in  case  of  death, 
&c.,  under 
9  Geo.  IV.  0.  61, 
s.  14,  ante,  103. 


alehouse. 


[S.  XVI, 


At  a  speeial  meeting  of  her  Majesty's  justices  of  the  peace  acting  in  a/nd  for  the 
dimsion  of  the  hundred  of  [or  "  liberty,  &c.,"  according  to  the  fact,] 

in  the  comity  of  ,holdenat  ,  within  and  for  the  said  dimsum 

[or  "  liberty  "]  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  for  the  pu/rpose  of  authorising  ami  empowering  persons  to  open  or 

contimie  open,  in  certain  cases,  common  irms,  aleJwuses,  or  victuaUing-Jwuses. 

It  having  been  ddtly  made  to  appear  that  at  the  last  general  annual  licensing 
meeting  [or  "  are  adjournment  of  the  last  general  anmial  licensing  meeting,"  ov 
"  at  a  special  session  "]  holden  within  the  said  dimsion,  for  the  purpose  of  licensing 
persons  to  keep  common  inns,  alehouses,  or  mctttalling-houses  within  the  said  divi- 
sion, [or  "liberty,  §-c.,"]  A.B.,of  [in  cases  of  death  add  "since 
dead,"'\  was  authorized  and  empowered,  at  the  sign  of  the  _  ,  in  the 
parish  of  ,  in  the  division  [or  "  liberty,"']  and  county  aforesaid,  to  keep 
a  common  inn,  alehouse,  or  victualling-home,  amd  to  seU  certain  exciseahle  Uguors 
under  such  authority  and  permission ;  and  also  that  the  said  A.  B.  died  on  or 
about  the  day  of  [or  "  hath  removed  from  the  said  house" 
or  "hath  yielded  up  the  possession  of  the  said  house  to  C.  D.,"  or  "house  hath 
become  unoccupied,"  as  the  case  may  be.] 

We  being  [number]  of  her  Majesty's  justices  of  ike  peace  acting  in  and  for  the 
said  division  and  county,  assembled  at  the  said  special  meeting,  and  being  the 
majority  there  assembled,  do  authorize  a/nd  empower  the  said  O.  D.  (he  having  pro- 
duced  the  certificate  required  by  lam)  to  contirme  open  the  said  house  as  an  alehouse 
or  victuxUling-h/juse,  and  to  utter  and  sell  therein,  and  in  the  premises  thereunto 
belonging,  and  not  elsewhere,  victuals  and  all  such  exciseable  liquors  as  the  said 
A .  B.  hath  been  [in  case  of  death  "  was  "]  licensed  and  em^powered  to  sell  under 
the  authority  and  permission  of  such  excise  license  gra/nted  and  assigned  as  afore- 
said, to  sell  by  retail  therein,  and  in  the  premises  thereunto  belonging,  all  such 
exciseable  liquors  as  the  said  A ,  B,  shall  be  licensed  ami  empowered  to  sell  wnder 
the  authority  and  permission  of  amy  excise  license,  amd  to  permit  all  such  liquors 
to  be  drunk  or  consumed  in  his  said  house  or  in  the  premises  thereunto  belonging, 
and  that  the  said  A.  B.  hath  been  [in  case  of  death  "was  "]  duly  licensed  and 
empowered.  Provided  that  the  said  C.  JD.  do  not  fraudulently  dilute  or  adulterate 
the  same,  or  sell  the  same,  knowing  them  to  have  been  fraudulently  diluted  or 
adulterated  ;  and  do  not  use  in  selling  thereof  any  weights  or  measures  that  are 
not  of  the  legal  standard  ;  and  do  not  wilfully  or  knounngly  permit  drunkenness 
or  other  disorderly  conduct  in  his  [or  her]  house  or  premises ;  and  do  not 
knoimigly  suffer  amy  unlawful  games,  or  any  gaming  wJiatsoever  therein  ;  and  do 
not  knoidngly  permit  or  suffer  persons  of  notoriously  bad  character  to  assenible 
and  meet  together  tJterein  ;  and  do  not  keep  open  his  or  her  house  except  for  the 
reception  of  travellers,  nor  permit  nor  suffer  beer  or  other  exciseable  liquor  to  be 
conveyed  from  or  out  of  his  [or  her]  premises  [insert  as  areie,form  32]  on  Sundays, 
Christmas  day,  or  Good  Friday,  but  do  maintain  good  order  and  rule  therein  ; 
and  this  license  shall  continue  in  force  from  the  day  of  next 

until  the     _  day  of  then  next  ensuing,  and  no  longer :  provided 

that  the  said  O.  D.  shall  not  in  the  meantime  become  a  sheriff's  officer,  or  officer 
executing  the  process  of  any  court  of  justice,  in  either  of  which  cases  this  license 
shall  be  void.  Given  under  our  hands  and  seals,  on  the  day  and  at  the  place  first, 
above  uyi-itten. 


(Si.)  Kencral 
form  of  informa- 
tion and  sum- 
mons for  an 
offence  under 
8  Geo.  IV.  c.  61. 


The  general  form  of  an  information  or  summons  for  an  offence  against  the 
1  Will  IV.  c.  64,  amte,  137,  may  be  adopted  for  an  offence  against  the  9  Geo.  IV. 
u.  61,  mutatis  mutandis.  See  also  the  general  forms  in  the  case  of  offences 
not  being  excise  offences,  11  &  12  Vict.  c.  43,  post,  tit.  "  Conviction,"  "  Com- 


(S5.)  General  The  32nd  section  of  the  9  Geo.  IV.  c.  61,  prescribes  a  general  form  of  con* 

form  of  convic-       viction  for  an  offence  against  that  Act,  and  the  same  should  therefore  be 
tiononiiieAct.     ^^^^^^^     ggg  the  form,  ante,  110.     See  also  post,  11  &  12  Vict.  c.  43,  tit. 
"  Conviction,"  "  Commitment" 


s.  XVI.]  aw&ouse* 

iBE  it  remembered,  that  on  this  day  of  ,  in  the  yea/f 

of  our  Lord  ,  A.  B.  of  the  pa/rish  of  ,  in  the  coimty 

of  ,  was  dvly  convicted  before  0.  £>.  and  E.  F.  two  of  her  Majesty's 

justices  of  the  ptaxe  for  the  said  county  of  ,  for  that  he  the  said  A.  B. 

on  die,  at  &c.,  did  sell  to  one  Q.  H.  a  certain  exciseaJ>le  liquor  called  [gin"]  by  retail, 
that  is  to  say,  [one  pint  of  grin,]  at  and  for  the  price  of  ,  [one  shiUing  and  sixpence,'] 
to  be  dmmk  amd  consumed  im  his  house,  situate  in  the  parish  aforesaid,  im,  the 
cownty  aforesaid,  mthout  being  d/idy  licensed  so  to  do,  contra/ry  to  the  form  of  the 
statute  im  smh  case  made  and  provided  ;  whereby  the  said  A,  B.  has  forfeited  the 
sum  of  [not  exceeding  twenty  pounds  nor  less  than  five  pounds]  pounds,  this 
being  adjudged  to  be  the  [first]  offence  of  the  said  A .  B.  against  the  providons  of 
an  Act  to  regulate  the  granting  of  licenses  to  Tceepers  of  inns,  alehouses,  arid 
metaaUimg-housBS  in  EngUmd,  besides  the  costs  of  this  cowoiction,  which  We,  G.  D. 
amd  E.  F.,  the  justices  aforesaid,  do  hereby  assess  at  the  sum  of  shillings, 

pursuamt  to  the  statute  in  such  case  made  and  provided.  Given  v/nder  oit/r  hands 
amd  seals  on  the  day  amd  year  first  above  written. 


UT 

16.  Forms 

as  to  Public 

Houses. 

(36.)  CoEviction 
on  9  Geo.  IV. 
c.  61,  s.  18,  for 
selling  wine  and 
spirits,  <fec.,  by 
retail,  not  being 
licensed,  ante, 
105. 


;SE  it  remembered,  thai  on  this  day  of  ,  in  the  year 

of  our  Lord  ,  A.  B.  was  duly  convicted  before  us,  0.  D,  amd 

E.  F.,  two  of  her  Majesty's  justices  of  the  peace  for  the  coimty  of  ,  for 

that  he,  the  said  A.  B.,  being  dukj  licensed  by  a  certain  license  to  sell  exciseable 
liquors  in  a  certain  victualling-house,  at  the  sign  of  the  ,  in  the  parish 

pf  ,  im  fhe  county  of  ,  specified  im  the  said  license,  did,  on 

&c.,  at  <i:c.,  sell  to  one  G.  B.  a  certain  exciseahlc  liquor  called  [gin]  by  retail,  that 
is  to  say,  [one  pint  of  gin,]  at  and  for  the  price  of,  [one  shilling  and  sixpence,]  to 
be  drunk  and  consuTned  in  his  liou.se,  situate  in  the  parish  aforesaid,  not  being  the 
house  or  premises  specified  in  such  his  license,  or  any  part  or  portion  thereof,  con- 
tra/ry to  the  form  of  the  statute  in  such  case  made  and  provided  ;  whereby  the  said 
G.  H.  has  forfeited  the  sum  of  -[not  more  than  twenty  pounds  nor  l,ess  than  five 
pounds]  pounds,  this  being  adjudged  to  be  the  [Jirst]  offence  against  the  provisions 
of  am  Act  to  reffulate  the  grantimg  of  licenses  to  keepers  of  inns,  alehouses,  and 
victualling-houses  in  Fnglmd,  besides  the  costs  of  this  conviction,  which  we,  the 
said  C.  D.  amd  E.  F.,  the  said  justices,  do  hereby  assess  at  the  sum  of 
shillings,  pursuant  to  the  statute  in  such  case  made  and  provided.  Given  under 
our  hamds  amd  seals,  on  the  day  and  yeair  first  above  written. 


(3?.)  Conviction 
on  like  Act  of  a 
licensed  publican 
for  selling  an 
exciseable  liquor 
in  premises  not 
being  tbose 
licensed,  ante, 
105. 


X  BE  it  remembered,  that  on  this  day  of  ,  in  the  year  (35  j  conviction 

to  wit.    )  of  our  Lord  ,  A.  B.  of  ,  victualler,  loas  duly  con-   on  like  Act,  a.  19, 

victed  before  O.  D.  and  E.  P.  two  of  her  Majesty^s  justices  of  the  peace  for  the   "f  a  licensed 
county  of  ,  acting  fm- tlie  division  of  _     ,  for  that  he  the  said  ^^^^^^^ '^°^ 

A.  B.  being  duly  licensed  under  the  Act  made  and  passed  in  the  ninth  yean-  of  the   standard  mea- 
reign  of  his  late  Majesty  King  George  the  Fourth,  to  regulate  the  granting  of  sures,  ante,  107. 
licenses  to  Tceepers  of  iwns,  alehouses,  and  victuaMing-houses  in  England,  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  his  house  or  premises, 
situate,  to  wit,  im  the  parish  of  ,  in  the  county  aforesaid,  to  tvit,  on,  S^c, 

at,  S[C.,  aforesaid,  on  being  then  and  there  required  by  one  E.  F.  to  sell  and  dispose 
of  to  him  a  certain  quantity  of  am  exciseable  liquor,  to  wit  [one  pint  of  gin]  {not 
being  a  quantity  less  thorn  half  a  pint)  by  retail  tlierein,  by  a  pint  measure  sized 
according  to  the  stamda/rd,  for  a  certain  price,  to  wit,  [the  sum  of  one  shilling  and 
sixpence,]  did  sell  and  dispose  of  to  the  said  E.  F.  the  said  quantity  of  a  [pint  of 
gin]  by  a  [pint]  measure  not  sized  according  to  the  stamdmd,  contrary  to  the  form 
of  the  said  statute,  and  whereby  the  said  A .  B.  hath  forfeited  the  said  illegal  pint 
measure,  and  also  the  sum  of  shillings  [not  exceeding  40s.]  this  being 

adjudged,  Sfc.    [Conclude  as  in  form  (No.  37.)] 


148 

16.  Forms 

as  to  Public 

Houses. 

(39.)  Con-riction 
on  like  Act,  s.  21, 
of  a  licensed 
publican,  for  a 
first  or  second 
offence  against 
the  tenor  of  Ms 
license  (a),  ante^ 

lor. 


aieiiouse. 


[S.  XVI. 


'..] 


BE  it  remembered,  thai  on  tTiis 


da/y  of  J  in  the 

to  wit.   S  yea/r  ,  A.  B.  of  ,  vietmiUer,  was  duly  convicted 

before  C.  D.  amd  E.  P.  two  of  her  Majesty's  justices  of  thepeaxefor  the  cornifij  of 

,  acting  for  the  [^division]  of  ,  for  that  he  the  said  A.  B. 

heing  licensed  under  the  statute  made  and  passed  in  the  ninth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  to  regulate  the  grafting  of  licenses  to 
keepers  of  inns,  alehouses,  amd  inctualimg  houses  in  England,  to  Tceep  an  itm, 
alehouse,  or  victualling  house  at  the  sign  of  the  >  in-  the  parish  of 

,4n  the  Idivision']  aforesaid  of  the  county  aforesaid,  did,  on,  S(C.,  at, 
S[C.  [here  state  the  oflfence,  -which  may  be  thus,  "knowingly  suffer  certain 
unlawful  games,  that  is  to  say,  a  certain  unlawful  game  called  rouge  et  noir,  and 
a  certain  unlawful  game  called  hazard,  to  be  played  in  the  house  so  licensed 
aforesaid  " ]  agavmt  the  tenor  of  the  license  so  to  him  granted  as  aforesaid,  and 
against  the  provisions  of  the  said  Act  relative  to  the  maintenance  of  good  order 
amd  rule  ;  whereby  the  said  A.  B.  has  forfeited  the  sum,  of  ,  this  being 

adjudged  to  he  the  fkst  [or  "  second,"  as  the  case  may  be]  offence  of  the  said 
A.  B.  against  the  said  provisions  of  the  said  Act  to  regulate  the  granting^  of 
licenses  to  Jeeepers  of  inns,  alehouses,  and  victualling  houses  in  England,  besides 
the  costs  of  this  conviction,  which  we,  G.  B.  and  E.  F.,  the  said  justices,  do  hereby 
assess  at  the  sum  of  [twentyj  shillings,  pursuant  to  the  statute  in  such  case  made 
and  provided.     Given,  Sc. 


(40.)  Notice  of 
appeal. 


Warrant  of 


The  forms  of  notice  of  appeal,  recognizance  thereon,  warrant  of  distress  and 
commitment,  &c.,  may  be  readily  framed  by  those  directed,  ante  (Nob.  23,  24, 
35,  26,  27). 


Commitment,  &c. 


(41.)  Indictment 
for  selling  ale  on 
a  Sunday. 


(3.)  Miscellaneous. 

(venue)  TITE  jwrors  for  our  Lady  the  Queen  upon  thevr  oath  present, 

that  A.  B.,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  being  a  co-mmon  Sabbath  brealcer  and  profaner  of  the  Lord's  day, 
on,  &c.,  and  on  divers  other  days  respectively,  being  the  Lord's  day,  an^ 
betioeen  that  day  and  the  day  of  the  taking  of  the  said  inquisition,  during' 
tJie  time  of  divine  service  on  each  of  the  said  respective  days,  to  wit,  at  the  hour 
of  twelve  on  each  of  those  days  at  the  parish  aforesaid,  in  the  coimty  afore- 
said, in  the  dwelling-house  of  him  the  said  A .  B.  there  situate,  being  a  common 
tippling-house,  did  openly  sell  and  utter  and  cause  to  be  sold  and  uttered  ale  amd 
beer  and  other  liquors  to  divers  idle  and  ill-disposed  persons,  whose  names  to  the 
jurors  aforesaid  aire  as  yet  unknown,  and  that  the  said  A.  B.  on  the  said,  &c., 
and  on  divers  other  days,  during  the  time  of  divine  service  on  each  respective  day, 
at,  Sfc,  in  his  said  dwelling-house,  did  unla/wfully  and  wilfully  permit  and  mffer 
divers  idle  and  ill-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unlenown,  to  remain  and  continue  drinking  and  tippling,  to  the  common  nuisance 
of  her  Majesty's  liege  subjects,  to  tlie  evii  exam/pie  of  all  others,  and  against  the 
peace  of  our  said  Lady  the  Queen,  lier  crovm  and  dignity. 


(a)  See  forms  on  1  Will.  IV.  c.  64,  ante  (Kos.  14, 15, 16) ;  see  the  form  of 
license,  ante  (No.  32). 


S.I.] 


aliens* 


^lim^.  (a) 


[6  Will.  IT.  c.  11 ;  7  &  8  Vict.  c.  66 ;  10  &  11  Vict.  c.  83.] 

I.  General  ObservaUons  as  to,  149, 
II.  The  Registration  of,  150. 

III.  Rights,  Oapacity,  and  Naturalization  of,  152. 

IV.  Trial  and  Disqualification  of,  as  Jurors,  ^c,  155. 


149 

1.  General 
Observations. 


I.  (Senetal  ©Jswbations  as  to. 

An  alien,  generally  speaking,  is  one  born  in  a  foreign  country,  out 
of  the  allegiance  of  the  king.  (See  1  Steph.  Com.  134,  4tli  ed. ;  2  ibid. 
411,  413,  415.)  (6) 

The  privileges  and  disabilities  of  aliens,  which  will  be  here  noticed, 
are — (1)  As  respects  the  registration  of  them  ;  (2)  Their  rights,  capaci- 
ties, and  naturalization ;  and  (3)  As  respects  their  offences  and  trial, 
and  qualifications  as  jurors  and  witnesses. 


Wio  are. 


(a)  As  to  aliens  in  general,  see  2 
Steph.  Com.  416,  4th  ed. 

(5)  Natural-bom  subjects  are  per- 
sons born  within  the  allegiance,  power, 
or  protection  of  the  crown  of  England, 
wMch  terms  embrace  not  only  persons 
bom  within  the  dominions  of  Ms  Ma- 
jesty or  of  his  homagers,  and  the  child- 
ren of  subjects  in  the  service  of  the 
King  abroad,  and  the  King's  children, 
and  the  heirs  of  the  crown,  all  of  whom 
are  natural-bom  subjects  by  the  com- 
mon Iww,  but  also,  under  various  sta- 
tutes, (viz.,  7  Ann.  c.  5 ;  4  Geo.  II.  c. 
21 ;  13  Geo,  III.  c.  27,)  all  persons, 
though  bom  abroad,  whose  fathers,  or 
grandfathers  by  the  father's  side, 
were  natural-born  subjects  at  common 
law,  unless  the  father  or  paternal 
grandfather,  through  whom  the  claim 
is  made,  was  at  the  time  of  the  birth 
of  such  children  liable,  in  case  of  his 
return  into  this  country,  to  the  penal- 
ties of  treason  or  felony,  or  was  in  the 
actual  service  of  any  foreign  prince 
then  at  enmity  with  the  crown  of 
England,  excepting  always,  for  the 
benefit  both  of  the  common  law  and 
of  the  statutes,  those  artificers  and 
manufacturers  who  are  declared  aliens 
by  5  Geo.  I.  c.  27 ;  see  1  Steph.  Com. 
134,  4th  ed.;  4  ibid.  411,  413,  415; 
and  see  7  &  8  Vict.  c.  66,  s.  Z,post, 
152.  Artificers,  however,  may  now  go 
abroad,  5  Geo.  IV.  c.  97. 

Persons  born  in  transmarine  terri- 
tories belonging  to  the  King  of  Eng- 


land in  any  other  right  than  that  of 
the  EngUsh  crown,  as,  for  instance, 
the  Hanoverians  and  persons  doing 
service  to  the  King  as  officers  of  such 
transmarine  territories,  are  not  natural- 
bom  subjects,  see  Craw  v.  Ramsey, 
Vaugham,  286. 

A  child  bom  out  of  the  allegiance 
of  the  Crown  of  England  is  not  en- 
titled to  be  deemed  a  natural-born 
subject  unless  the  father  be  at  the 
time  of  the  birth  of  the  child  not  a 
subject  only  but  a  subject  by  birth. 
Therefore,  children  bom  in  the  United 
States  of  America  since  the  recogni- 
tion of  their  independence,  of  parents 
bom  there  before  that  time,  and  con- 
tinuing to  reside  there  afterwards,  are 
aliens,  and  cannot  inherit  lands  here. 
{Doe  A.  ThomMS  v.  AcMam,  2  Barn  S[ 
Cress.  779 ;  4  D.  <fc  iJ.  394,  S.  C.) 

But  children  born  in  America  since 
the  recognition  of  their  independence, 
of  parents  who  resided  there  before, 
but  who  were  natural-born  British 
subjects,  and  at  the  time  of  the  sepa- 
ration of  the  two  countries  adhered  to 
the  British  government,  are  not  aliens, 
and  are  capable  of  inheriting  lands 
here.  {Doe  d.  Auchmuty  v.  Mulcaster, 
5B.&G.  771;  8  D.Je  R.  693,  S.  C; 
and  see  Doe  d.  Sirtmstle  v.  Vatrdill,  8 
D.ifB.  185.  As  to  who  is  an  Ameri- 
can citizen,  see  Rex  v.  Bruce,  1  O.  S; 
J.  436  J  and  see  further.  Doe  d.  Stans- 
bury  V.  ArJewrigJit,  5  C.  S;  P.  575; 
Sutton  V.  Sutton,  1  Buss.  4-  M.  663.) 
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II.  Hesulattons  as  to  ^tQistxatm  ot  ^lum. 

By  stat.  6  Will.  IV.  c.  11,-intituled,  "  An  Act  for  the  Eegistration  of 
Aliens,  and  to  repeal  an  Act  passed  in  the  Seventh  Year  of  the  Reign  of 
his  late  Majesty  for  that  purpose,"  [19th  May,  1836,]  reciting,  "  Whereas 
in  the  seventh  year  of  the  reign  of  his  late  Majesty  an  Act  was  passed, 
intituled  'An  Act  for  the  Eegistration  of  Aliens  :'  and  whereas  it  is 
expedient  that  the  said  Act  should  be  repealed,  and  that  provisions  in 
respect  of  aliens  should  be  made  in  lieu  of  the  regulations  therein  con- 
tained :  it  is  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  said  Act  shall  be  and  is  hereby  repealed."  _ 

Sect.  2.  "  The  master  of  every  vessel  which,  after  the  commencement 
of  this  Act,  shall  arrive  in  this  realm  from  foreign  parts,  shall  immedi- 
ately on  his  arrival  declare  in  writing,  to  the  chief  oflcer  of  the  customs 
at  the  port  of  arrival,  whether  there  is,  to  the  best  of  his  knowledge, 
any  alien  on  board  his  vessel,  and  whether  any  alien  hath,  to  his  know- 
ledge, landed  therefrom  at  any  place  within  this  realm,  and  shall  in  his 
said  declaration  specify  the  number  of  aliens  (if  any)  on  board  his  ves- 
sel, or  who  have,  to  his  knowledge,  landed  therefrom,  and  their  names, 
rank,  occupation,  and  description,  as  far  as  he  shall  be  informed 
thereof  ;  and  if  the  master  of  any  such  vessel  shall  refuse  or  neglect  to 
make  such  declaration,  or  shall  wilfully  make  a  false  declaration,  he 
shall  for  every  such  offence  forfeit  the  sum  of  twenty  pounds,  and  the 
further  sum  of  ten  pounds  for  each  alien  who  shall  have  been  on  board 
at  the  time  of  the  arrival  of  such  vessel,  or  who  shaiU  have,  to  his  know- 
ledge, landed  therefrom  within  this  realm,  whom  such  master  shall 
wilfully  have  refused  or  neglected  to  declare  ;  and  in  case  such  master 
shall  neglect  or  refuse  forthwith  to  pay  such  penalty,  it  shall  be  lawful 
for  any  ofBcer  of  the  customs,  and  he  is  hereby  required,  to  detain  such 
vessel  until  the  same  shall  be  paid  :  provided  always,  that  nothing 
hereinbefore  contained  shall  extend  to  any  mariner  actually  employed 
in  the  navigation  of  such  vessel  during  the  time  that  such  mariner 
shall  remain  so  actually  employed." 

Sect.  3.  "  Every  alien  who  shall  after  the  commencement  of  this  Act 
arrive  in  any  part  of  the  United  Kingdom  from  foreign  parts,  shall  im- 
mediately after  such  arrival  present  and  show  to  the  chief  officer  of  the 
customs  at  the  port  of  debarkation,  for  his  inspection,  any  passport 
which  may  be  in  his  or  her  possession,  and  declare  in  writing  to  such 
chief  officer,  or  verbally  make  to  him  a  declaration,  to  be  by  him 
reduced  into  writing,  of  the  day  and  place  of  his  or  her  landing,  and  of 
his  or  her  name,  and  shall  also  declare  to  what  country  he  or  she 
belongs,  and  is  subject,  and  the  country  and  place  from  whence  he  or 
she  shall  then  have  come ;  which  declaration  shall  be  made  in  or 
reduced  into  such  form  as  shall  be  approved  by  one  of  his  Majesty's 
principal  secretaries  of  state  ;  and  if  any  such  alien  coming  into  this 
realm  shall  neglect  or  refuse  to  present  and  show  any  passport  which 
may  be  in  his  or  her  possession,  or  if  he  or  she  shall  neglect  or  refuse 
to  make  such  declaration,  he  or  she  shall  forfeit  the  sum  of  two 
pounds." 

Sect.  4.  "  The  officer  of  the  customs  to  whom  such  passport  shall  be 
shown  and  declaration  made,  shall  immediately  register  such  declara- 
tion in  a  book  to  be  kept  by  him  for  that  purpose  (in  which  book 
ceitifioates  shall  be  printed  in  blank,  and  counterparts  thereof,  in  such 
form  as  shall  be  approved  by  one  of  his  Majesty's  principal  secretaries 
of  state),  and  shall  insert  therein  the  several  particulars  by  this  ^ct 
required  in  proper  columns,  in  both  parts  thereof,  and  shall  deliver  one 
part  thereof  to  the  alien,  who  shall  have  made  such  declaration." 

Sect.  6.  "  The  chief  officer  of  the  customs  in  every  port  shall  within 
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two  days  transmit  a  true  copy  of  tiie  declaration  of  every  master  of  a 
vessel,  and  a  true  copy  of  every  such  certificate,  if  in  Great  Britain, 
to  one  of  his  Majesty's  principal  secretaries  of  state,  and  if  such  aKen 
shall  have  arrived  from  any  foreign  country  in  Ireland,  he  shall  trans- 
mit a  true  copy  of  such  declaration  and  of  such  certificate  to  the  chief 
secretary  for  Ireland." 

Sect.  6.  "Any  alien  about  to  depart  from  this  realm  shall, before  his 
or  her  embarkation,  deliver  any  certificate  which  he  or  she  shall  have 
received  under  the  provisions  of  this  Act  to  the  chief  officer  of  the  cus- 
toms at  the  port  of  departure,  who  shall  insert  therein  that  such  alien 
hath  departed  this  realm,  and  shall  forthwith  transmit  the  same  to  one 
of  his  Majesty's  principal  secretaries  of  state,  or  to  the  chief  secretary 
for  Ireland,  as  the  case  may  be,  in  the  like  manner  as  hereinbefore  is 
directed  in  respect  to  the  certificate  given  to  an  alien  on  his  or  her 
arrival  in  this  realm." 

Sect.  7.  "  If  any  certificate  issued  to  any  alien  by  virtue  of  this  Act 
shall  be  lost,  mislaid,  or  destroyed,  and  such  alien  shall  produce  to  one 
of  his  Majesty's  justices  of  the  peace  proof  thereof,  and  shall  make  it 
appear  to  the  satisfaction  of  such  justice  that  he  or  she  hath  duly  con- 
formed with  this  Act,  it  shall  be  lawful  for  such  justice,  and  he  is  hereby 
required  to  testify  the  same  under  his  hand,  and  such  alien  shall  there- 
upon be  entitled  to  receive  from  one  of  his  Majesty's  principal  secre- 
taries of  state,  or  from  the  chief  secretary  for  Ireland,  as  the  case  may 
be,  a  fresh  certificate,  which  shall  be  of  the  like  force  and  effect  as  the 
certificate  so  lost,  mislaid,  or  destroyed." 

Sect.  8.  "  All  certificates  hereinbefore  required  to  be  given  shall  be 
given  without  fee  or  reward  whatsoever,  and  every  person  who  shall 
take  any  fee  or  reward  of  any  alien  or  other  person,  for  any  certificate, 
or  any  other  matter  or  thing  done  under  this  Act,  shall  forfeit  for  every 
such  ofience  the  sum  of  twenty  pounds ;  and  every  officer  of  the  cus- 
toms who  shall  refuse  or  neglect  to  make  such  entry  as  aforesaid,  or 
grant  any  certificate  thereon,  in  pursuance  of  the  provisions  of  this  Act, 
or  shall  knowingly  make  any  false  entry,  or  neglect  to  transmit  the 
copy  thereof,  or  to  transmit  any  declaration  of  the  master  of  a  vessel, 
or  any  declaration  of  departure^  in  manner  directed  by  this  Act,  shall 
forfeit  for  every  such  ofience  the  sum  of  twenty  pounds." 

Sect.  9.  "  If  any  person  shall  wilfully  make  or  transmit  any  false 
declaration,  or  shall  wilfully  forge,  counterfeit,  or  alter,  or  cause  to  be 
forged,  counterfeited,  or  altered,  or  shall  utter,  knowing  the  same  to  be 
forged,  counterfeited,  or  altered,  any  declaration  or  certificate  hereby 
directed,  or  shall  obtain  any  such  certificate  under  any  other  name  or 
description  than  the  true  name  and  description  of  the  alien  intended  to 
be  named  and  described,  without  disclosing  to  the  person  granting  such 
cei'tificate,  the  true  name  and  description  of  such  alien,  or  shall  falsely 
pretend  to  be  the  person  intended  to  be  named  and  described  in  any 
such  certificate,  every  person  so  offending  shall,  upon  conviction  thereof 
before  two  justices,  either  forfeit  any  sum  not  exceeding  one  hundred 
pounds,  or  be  imprisoned  for  any  time  not  exceeding  three  calendar 
months,  at  the  discretion  of  such  justices." 

Sect.  10.  "  All  offences  against  this  Act  shall  be  prosecuted  within  six 
calendar  months  after  the  offence  committed;  and  all  such  offences 
shall  be  prosecuted  before  two  or  more  justices  of  the  peace  of  the  place 
where  the  offence  shall  be  committed,  who  are  required,  in  default  of 
payment  of  any  pecuniary  penalty,  to  commit  the  offender  to  the  com- 
mon gaol  for  any  time  not  exceeding  one  calendar  month,  unless  the 
penalty  shall  be  sooner  paid,  where  such  penalty, shall  not  exceed  the 
sum'  of  twenty  pounds,  and  forthwith  to  report  to  one  of  his  Majesty's 
principal  secretaries  of  state,  or  to  the  chief  secretary  for  Ireland,  as  ^he 
case  may  require,  the  conviction  of  every  offender  under  this  Act,  and 
the  punishment  to  which  he  is  adjudged ;  and  no  writ  of  certiorari  or 
of  advocation  or  suspension  shall  be  allowed  to  remove  the  proceedings 
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of  any  justices  touching  the  cases  aforesaid,  or  to  supersede  or  suspend 
execution  or  other  proceeding  thereupon." 

Sect.  11.  "  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  Act  contained  shall  affect  any  foreign  ambassador  or  other  public 
minister  duly  authorised,  nor  any  domestic  servant  of  any  such  foreign 
ambassador  or  public  minister,  registered  as  such  according  to  law,  or 
being  actually  attendant  upon  such  ambassador  or  minister ;  nor  any 
alien  who  shall  have  been  continually  residing  within  this  realm  for 
three  years  next  before  the  passing  of  this  Act  or  who  shall  hereafter 
at  any  time  complete  such  residence  of  three  years,  and  who  shall  have 
obtained  from  one  of  his  Majesty's  principal  secretaries  of  state,  or 
from  the  chief  secretary  for  Ireland,  a  certificate  thereof :  nor  any 
alien  in  respect  of  any  act  done  or  omitted  to  be  done,  who  shall  be 
under  the  age  of  fourteen  years  at  the  time  when  such  act  was  so  done 
or  omitted  to  be  done  :  provided  always,  that  if  any  qiiestion  shall 
arise  whether  any  person  alleged  to  be  an  alien,  and  to  be  subject  to  the 
provisions  of  this  Act,  is  an  alien  or  not,  or  is  or  is  not  subject  to  the 
said  provisions  or  any  of  them,  the  proof  that  such  person  is,  or  by  law 
is  to  be  deemed  to  be,  a  natural-born  subject  of  his  Majesty,  or  a 
denizen  of  this  kingdom,  or  a  naturalized  subject,  or  that  such  person, 
if  an  alien,  is  not  subject  to  the  provisions  of  this  Act  or  any  of  them, 
by  reason  of  any  exception  contained  in  this  Act  or  otherwise,  shall  lie 
on  the  person  so  alleged  to  be  an  alien  and  to  be  subject  to  the  provi- 
sions of  this  Act." 

Sect.  12.  "  This  Act  shall  commence  and  take  effect  from  and  after 
the  first  day  of  July  in  the  present  year." 
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By  the  7  &  8  Vict.  c.  66,  intituled  "  An  Act  to  amend  the  Laws  relat- 
ing to  Aliens,''  [6th  August,  1844,]  reciting  that  "  it  is  expedient  that 
the  laws  now  in  force  affecting  aliens  should  be  amended,  and  that  her 
Majesty  should  be  enabled  to  grant  to  aliens  the  rights  and  capacities 
of  British  subjects,  under  such  regulations  and  with  such  restrictions 
and  exceptions  as  are  hereinafter  provided ; "  and,  after  reciting  the 
12  &  13  Will.  III.  c.  2 ;  1  Geo.  I.  sess.  2,  c.  4 ;  14  Geo.  III.  c.  84,  it  is 
enacted,  "that  such  parts  of  the  said  recited  Acts  of  Parliament  as  are 
inconsistent  with  the  provisions  of  this  Act  shall  be  repealed." 

Sect.  2.  "  That  so  much  of  1  Geo.  I.  c.  4,  as  provides,  that  no  person 
shall  hereafter  be  naturalized  unless  in  the  bill  exhibited  for  that  pur- 
pose there  shall  be  a  clause  or  particular  words  inserted  to  declare  that 
such  person  shall  not  thereby  be  enabled  to  be  of  the  privy  council,  or 
a_  member  of  either  house  of  parliament,  or  to  take  any  office  either 
civil  or  militai-y,  or  to  have  any  grant  of  lands,  tenements  or  heredita- 
ments from  the  crown  to  himself  or  any  other  person  in  trust  for  him, 
and  that  no  bill  of  naturalization  shall  hereafter  be  received  in  either 
house  of  parliament  unless  such  clause  or  words  be  first  inserted,  be 
repealed." 

Sect.  3.  '_'  That  every  person  now  born,  or  hereafter  to  be  born,  out 
of  her  Majesty's  dominions,  of  a  mother  being  a  natural-born  subject 
of  the  United  Kingdom,  shall  be  capable  of  taking  to  him,  his  heirs, 
executors  or  administrators,  any  estate,  real  or  personal,  by  devise  or 
purchase,  or  inheritance  of  succession." 

Sect.  4.  "  That  from  and  after  the  passing  of  this  Act  every  alien, 
bemg  the  subject  of  a  friendly  state,  shall  and  may  take  and  hold,  by 
purchase,  gift,  bequest,  representation  or  otherwise,  every  species  of 
personal  property,  except  chattels  real,  as  fully  and  effectually  to  aU 
jntents  and  purposes,  and  with  the  same  rights,  remedies,  exemptions, 
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privileges  and  capacities,  as  if  he  were  a  tatural-lborn  subject  of  the 
TJnited  Kingdom. 

Sect.  5.  "  That  every  alien  now  residing  in,  or  who  shall  hereafter 
come  to  reside  in,  any  part  of  the  United  Kingdom,  and  being  the  sub- 
ject of  a  friendly  state,  may,  by  grant,  lease,  demise,  assignment,  be- 
quest, representation  or  otherwise,  take  and  hold  any  lands,  houses  or 
other  tenements,  for  the  purpose  of  residence  or  of  occupation  by  him 
or  her,  or  his  or  her  servants,  or  for  the  purpose  of  any  business,  trade 
or  manufacture,  for  any  term  of  years  not  exceeding  twenty-one  years, 
as  fully  and  effectually  to  all  intents  and  purposes,  and  with  the  same 
rights,  remedies,  exemptions  and  privileges,  except  the  right  to  vote  at 
elections  for  members  of  parliament,  as  if  he  were  a  natural  born 
subject  of  the  United  Kingdom." 

Sect.  6.  "  That  upon  obtaining  the  certificate  and  taking  the  oath 
hereinafter  prescribed  every  alien  now  residing  in,  or  who  shall  here- 
after come  to  reside  in,  any  part  of  Great  Britain  or  Ireland  with 
intent  to  settle  therein,  shall  enjoy  all  the  rights  and  capacities  which  a 
natural-born  subject  of  the  United  Kingdom  can  enjoy  or  transmit, 
except  that  such  alien  shall  not  be  capable  of  becoming  of  her  Majesty's 
privy  council,  nor  a  member  of  either  house  of  parliament,  nor  of 
enjoying  such  other  rights  and  capacities,  if  any,  as  shall  be  specially 
excepted  in  and  by  the  certificate  to  be  granted  in  manner  hereinafter 
mentioned." 

Sect.  7.  "  That  it  shall  be  lawful  for  any  such  alien  as  aforesaid  to 
present  to  one  of  her  Majesty's  principal  secretaries  of  state  a  memo- 
rial, stating  the  age,  profession,  trade  or  other  occupation  of  the 
memorialist,  and  the  duration  of  his  residence  in  Great  Bi-itain  or 
Ireland,  and  all  other  the  grounds  on  which  he  seeks  to  obtain  any  of 
the  rights  and  capacities  of  a  natural-born  British  subject,  and  praying 
the  said  secretary  of  state  to  grant  to  the  memorialist  the  certificate 
hereinafter  mentioned." 

Sect.  8.  "  That  every  such  memorial  shall  be  considered  by  the  said 
secretary  of  state,  who  shall  inquire  into  the  circumstances  of  each  case, 
and  receive  all  such  evidence  as  shall  be  offered,  by  affidavit  or  other- 
wise, as  he  may  deem  necessary  or  proper  for  proving  the  truth  of  the 
allegations  contained  in  such  memorial ;  and  that  the  said  secretary  of 
state,  if  he  shall  so  think  fit,  may  issue  a  certificate,  reciting  such  of 
the  contents  of  the  memorial  as  he  shall  consider  to  be  true  and 
material,  and  granting  to  the  memorialist  (upon  his  taking  the  oath 
hereiuafter  prescribed)  all  the  rights  and  capacities  of  a  natural-born 
British  subject,  except  the  capacity  of  being  a  member  of  the  privy 
council  or  a  member  of  either  house  of  pai-liament,  and  except  the  rights 
and  capacities  (if  any)  specially  excepted  in  and  hj  such  certificate." 

Sect.  9.  "  That  such  certificate  shall  be  enrolled  for  safe  custody  as  of 
record  in  her  Majesty's  High  Court  of  Chancery,  and  maybe  inspected, 
and  copies  thereof  taken,  under  such  regulations  as  the  lord  high  chan- 
cellor shall  direct "  (a). 

Sect.  10.  "That,  within  sixty  days  from  the  day  of  the  date  of  such 
certificate,  every  memorialist  to  whom  rights  and  capacities  shall  be 
granted  by  such  certificate  shall  take  and  subscribe  the  following  oath  : 
(that  is  to  say), 

'I,  A.  B.,  do  sincerely  promise  and  swear,  that  I  will  be  faithful  and  bear 
true  allegiance  to  her  Majesty  Queen  Victoria,  and  will  defend  her  to  the 
utmost  of  my  power  against  all  conspiracies  and  attempts  whatever  which  may 
be  made  against  her  person,  crown,  or  dignity;  and  I  wiU  do  my  utmost 
endeavour  to  disclose  and  make  known  to  her  Majesty,  her  heirs  and  successors, 
all  treasons  and  traitorous  conspiracies  which  may  be  formed  against  her  or 
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3.  Eights  of, 
Sc. 

7  &  8  Vict.  c.  Q6. 
Subjects  of  a 
friendly  state 
may  hold  lands, 
&c.,  for  the  pur- 
pose of  resi- 
dence, &c., 
twenty-one 
years. 


Aliens  to  become 
naturalized  upon 
obtaining  certi- 
ficate, taking 
prescribed  oath, 
and  becoming 
residents  in  the 
United  Kingdom. 


Aliens  desirous 
of  becoming 
naturalized  to 
present  a  me- 
moriaL 


Memorial  to  be 
considered  by 
the  secretary  of 
state  for  the 
home  depart- 
ment; "Who  may 
issue  a  certifi- 
cate. 


Cei-tificate  to  be 
enrolled  in 
Court  of  Chan- 
cery. 

Oath  to  be 
taken. 


(a)  See  Hansard's  Law  of  Aliens,  Supplement,  67. 
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3.  Rights  of, 

7  &  8  Vict.  c.  66. 


mitm. 


[s.  m.^ 


Proceedings  for 
obtaining  certiii- 
cate. 

Amount  of  fees 
4o  be  payable. 


Naturalized 
persons  resident 
five  years  to 
enjoy  rigbts  as 
aliens. 


Act  not  to  affect 

pre-existing 

rigbts. 


Act  not  to  take 
away  rigbts  of 
aliens. 


"Women  married 
to  natural-born 
subjects  deemed 
natxiralized. 


Not  to  extend  to 
colonies. 


them;  and  I  do  faithfully  promise  to  maintain,  support,  and  defend  to  the 
utmost  of  my  power,  the  succession  of  the  crown,  which  succession,  by  an  Act, 
intituled  '  An  Act  for  the  further  Limitation  of  the  Crown,  and  better  secur- 
ing the  Eights  and  Liberties  of  the  Subject,'  is  and  stands  limited  to  the 
Princess  Sophia,  Blectress  of  Hanover,  and  the  heirs  of  her  body,  being 
Protestants,  hereby  utterly  renouncing  and  abjuring  any  obedience  or  allegi- 
ance unto  any  other  person  claiming  or  pretending  a  right  to  the  crown  of  this 
realm.     So  help  me  God.' 

■Which  oath  shall  be  taken  and  subscribed  by  such  memorialist,  and 
shall  be  duly  administered  to  him  or  her,  before  any  of  her  Majesty's 
judges  of  the  Court  of  Queen's  Bench  or  Court  of  Common  Pleas  or 
Court  of  Exchequer,  or  before  any  master  or  master  extraordinary  in 
chancery ;  and  that  the  judge  or  master  or  master  extraordinary  in 
chancery,  whether  in  England  or  in  Ireland,  before  whom  such  oath 
may  be  administered,  shall  grant  to  the  memorialist  a  certificate  of  his 
or  her  having  taken  and  subscribed  such  oath  accordingly;  and  such 
certificate  shall  be  signed  by  the  judge,  master  or  master  extraordinary 
in  chancer}',  before  whom  such  oath  shall  be  administered." 

Sect.  11.  "That  the  several  proceedings  hereby  authorized  to  be 
taken  for  obtaining  such  certificate  as  aforesaid  shall  be_  regulated  in 
such  manner  as  the  secretary  of  state  shall  from  time  to  time  direct." 

Sect.  12.  "  That  the  fees  payable  in  respect  of  the  several  proceed- 
ings hereby  authorized  shall  be  fixed  and  regulated  by  the  Commissioners 
of  her  Majesty's  Treasury." 

Sect.  13.  "That  all  persona  who  shall  have  been  naturalized  before 
the  passing  of  this  Act,  and  who  shall  have  resided  in  the  United 
Kingdom  during  five  successive  years,  shall  be  deemed  entitled  to  and 
shall  enjoy  all  such  rights  and  capacities  of  British  subjects  as  may  be 
conferred  on  aliens  by  the  provisions  of  this  Act." 

Sect.  14.  "  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  shall  prejudice,  or  be  construed  to  prejudice,  any  rights  or  interests 
in  law  or  in  equity,  whether  vested  or  contingent,  under  any  will, 
deed,  or  settlement  executed  by  any  natural-born  subject  of  Great 
Britain  and  Ireland  before  the  passing  of  this  Act,  or  under  any 
descent  or  representation  from  or  under  any  such  natural-born  subject 
who  shall  have  died  before  the  passing  of  this  Act." 

Sect.  15.  "That  nothing  herein  contained  shall  be  construed  so  as 
to  take  away  or  diminish  any  right,  privilege,  or  capacity  heretofore 
lawfully  possessed  by  or  belonging  to  aliens  residing  in  Great  Britain 
or  Ireland,  so  far  as  relates  to  the  possession  or  enjoyment  of  any  real 
or  personal  property,  but  that  all  such  rights  shall  continue  to  be 
enjoyed  by  such  aliens  in  as  full  and  ample  a  manner  as  such  rights 
were  enjoyed  before  the  passing  of  this  Act." 

Sect.  16.  "That  any  woman  married  or  who  shall  be  married  to  a 
natural-born  subject  or  person  naturalized  shall  be  deemed  and  taken 
to  be  herself  naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-born  subject." 

This  Act  is  not  a  declaratory  Act.  {De  Wall's  ease,  12Jur.  145,  P.  C.) 
The  16th  section  makes  the  woman  a  British  subject  to  all  intents  and 
purposes,  and  she,  therefore,  by  her  marriage  ceases  to  be  an  alien,  and 
is  not  entitled  to  a  trial  de  medietate  Unguce.  {R.  v.  Manning,  1  Den. 
C.  O.  467  ;  2  C.  c6  K  887  ;  19  Z.  J.  M.  C.  1.)  Qucere  ?  whether  an 
alien,  who  is  indicted  jointly  with  a  British  subject  for  felony,  thereby 
loses  the  privilege  of  being  tried  by  a  jury  de  medietate  lingum.     (lb.) 

This  Act  does  not  extend  to  the  colonies  (10  &  11  Vict.  c.  83,  s.  3)  ;  but 
by  the  first  section  of  the  latter  Act  it  is  enacted,  that  all  Acts,  statutes 
and  ordina,noes  heretofore  made  and  enacted  by  the  legislature  of  any 
of  her  Majesty's  colonies  and  possessions  abroad,  for  imparting  to  any 
person  or  persons  the  privileges  of  naturalization,  to  be  enjoyed  within 
the  respective  limits  of  such  colonies  or  possessions  respectively,  shall, 
within  such  limits,  have  from  the  time  of  the  enactment  thereof  all 
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the  same  force  alid  effect  as  "belong  to  any  other  law,  statute  or  ordi-  4.  Offences, 

nance  made  or  enacted  by  such  respective  legislatures  ;  and  sect.  2  dac.  Jurors. 

makes  valid  all  future  colonial  acts  of  naturalization,  subject  to   be    — 

confirmed  or  disallowed  as  other  colonial  laws.  The  temporary  Act, 
(11  Vict.  c.  20,)  giving  summary  powers  to  order  aliens  to  depart  this 
realm,  has  expired. 


IV.  ©ffmces  antr  Ctial  antj  Btspalification  of,  as 

Aliens  and  denizens  committing  offences  here  are  subject  to  the  same  Offences  by,  in 
laws  and  punishments  as  natural-born  subjects  ;  and  it  is  no  answer  to  this  country. 
an  indictment,  that  the  act  charged  against  them  is  not  an  offence  in 
their  own  country.  {Reg.  v.  Esop,  1  G.  &  P.  456.)  But  such  a  circum- 
stance wotdd  be  taken  into  consideration  in  mitigation  of  punishment. 
An  alien  residing  here  may  be  indicted  for  high  treason  if  he  aid  even 
his  own  countrymen  in  acts  of  hostility  to  this  country.  (1  Hawlc. 
c.  2,  s.  5.)  But  aliens  who  in  an  hostile  manner  invade  this  kingdom, 
whether  their  king  is  at  war  or  peace  with  it,  and  whether  they  come 
by  themselves  or  in  company  with. English  traitors,  cannot  be  punished 
as  traitors,  but  must  be  dealt  with  by  martial  law.  (1  Hawk.  c.  2, 
s.  6  ;  3  Inst.  11.) 

,     In  R.  V.  Depardo,  (1  Taunt.  26  ;  if.  <*  R.  G.  C.  134,  S.  C.,)  it  was  held.    Offence  abroad. 
4;hat  a  manslaughter  committed  in  China  by  an  alien  enemy  who  had 
been  a  prisoner  of  war,  and  was  then  acting  as  a  mariner  on  board  an 
English  merchant  ship,  on  an  Englishman,  cannot  be  tried  here  under 
an  admiralty  commission  issued  in  pursuance  of  the  33  Hen.  VIII. 
c.  23,  and  43  Geo.  III.  c.  11,  s.  6.     {Ante,  44.)     The  prisoner  in  that 
case  was  tried  at  the  Old  Bailey  Sessions,  Octoljer  1807,  under  a  special 
commission  issued  by  virtue  of  the  statutes  33  Hen.  VIII.  c.  23,  and  43 
Geo.  III.  c.  113,  s.  6,  upon  an  indictment  which  charged  that  he  the 
said  Antonio  Depardo  on  the  30th  of  November,  47  Geo.  III.  &c.  with 
force  and  arms  at  Canton  in  China,  in  parts  beyond  the  sea  without 
England,  in  and  upon  one  "William  Bu.rne  in  the  peace,  &c.  feloniously 
did  make  an  assault,  &c.,  and  with  a  certain  knife,  of  the  value,  &c., 
then  and  there  feloniously  did  strike,  stab  and  thrust,  giving  to  the 
said  William  Burne,  then  and  there,  <fec.  one  mortal  wound,  &o.  of 
which  said  mortal  wound  he  the  said  William  Burne  on  the  said  30th 
of  November,  47  Geo.  III.  aforesaid,  in  Canton  in  China  aforesaid,  in 
part  beyond  the  sea  without  England,  did  die ;  and  so  the  jurors,  &c. 
did  say  that  the  said  Antonio  Depardo  him  the  said  William  Burne  in 
manner  and  form  aforesaid  did  kill  and  slay,  against  the  peace,  &c.    It 
appeared  in  evidence  that  Antonio  Depardo  was  a  Spaniard,  and  had 
been  a  prisoner  of  war  on  board  the  Blenheim,  and  that  whilst  abroad 
he  vohmteered  on  board  a  ship  called  the  Alnwick  Castle,  an  Indiaman 
then  lying  at  the  Prince   of   Wales's  Island,   (which   is  under  the 
dominion  of  his  Majesty,)  and  received  the  usual  bounty.    The  prisoner 
who  had  served  about  three  months  on  board  the  Indiaman  received 
on  the  day  before  he  committed  the  offence  charged  in  the  indictment 
a  part  of  his  pay.     The  deceased  was  an  Englishman,  and  a  mariner 
serving  on  board  the  same  ship  as  the  prisoner.    At  the  time  of  com- 
mitting the  offence  the  Alnwick  Castle  was  lying  near  Canton,  in  a 
part  of  the  Canton  river,  about  one-third  of  a  mile  in  width,  within 
the  tideway,  at  the  distance  of  about  eighty  miles  from  the  sea.     The 
prisoner  went  on  shore  with  others  of  the  crew,  and  there  mortally 
"wounded  the  deceased,  who  was  afterwards  carried  on  board  the  ship^ 
where  he  died  the  following  day.    The  prisoner  was  found  guilty,  but 
the  learned  judge,  entertaining  some  doubts  whether  the  prisoner  was 
liable  to  be  tried  here  under  the  stututes  33  Hen.  VIII.  c.  23,  and  43 
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4.  Offences, 
(&c.  Jurors. 


24  &  25  Vict, 
c.  100,  s.  10,  is 
not  applicable  to 
a  foreigner  wliere 
the  death  is 
occasioned  by  a 
blow  ^ven  out 
of  Britain, 


^lum. 


[s.  IV. 


Jury  on  trial  of. 


Geo.  III.  c.  113,  s.  6,  reserved  the  case  for  the  opinion  of  the  judges, 
lu  Michaelmas  term,  1807,  this  case  was  argued  before  the  judges  by 
Burrouffh  for  the  prisoner,  and  Abbott  for  the  crown.  No  judgment 
■was  given,  but  the  prisoner  was  discharged. 

Statutes  relatiQg  to  offences  committed  out  of  British  territory- 
apply  only  to  British  subjects,  but  not  to  the  subjects  of'  a  foreign 
state,  and,  therefore,  a  conviction  under  9  Geo.  IV.  e.  31,  now  repealed 
but  re-enacted  by  24  &  25  Vict.  c.  100,  s.  10,  for  manslaughter,  was 
quashed  where  the  prisoner  was  a  Frenchman  by  birth  and  a  na- 
turalized citizen  of  the  United  States  of  America,  and  not  a  subject  of 
the  Queen.  The  deceased  was  a  German  by  birth  and  not  a  subject  of 
the  Queen,  and  the  deaih  was  occasioned  by  a  blow  given  on  the  high 
seas  on  board  a  ship  which  was  American,  owned,  commanded  by  an 
American  master,  and  sailed  under  the  flag  of  the  United  States ; 
{Reff.  V.  Lewis,  \  D.&B.  182  ;  26  L.  J.  M.  C.  104  ;)  but  an  English  ship 
on  the  high  seas  is  considered  English  territory,  and,  therefore,  a 
foreigner  who  feloniously  wounded  another  foreigner  in  an  English 
ship  whilst  on  the  high  seas  was  deemed  to  have  committed  an  offence 
against  the  English  law.  {Reg.  v.  Lopez,  ID.&B.  525 ;  27  L.  J.  M.^  C.  48.) 
So  where  a  foreigner,  having  committed  a  larceny  at  St.  Ives,  in  this 
country,  made  his  escape  and  went  to  Hamburgh,  and  a  detective 
officer  followed  and  arrested  him  and  put  him  on  board  an  English 
steamer,  and  on  the  voyage  to  England,  whilst  on  the  high  seas,  the 
foreigner  shot  the  officer,  the  foreigner  was  deemed  rightly  convicted 
of  murder ;  (Reg.  v.  Sattler,  IB.  &  B.  539  ;  27  L.  J.  M.  C.  48  ;)  and  in  R. 
V.  Lesky,  (1  Bdl  C.  G.  220  ;  29  L.  J.  M.  C.  97,)  it  was  said,  in  the  judg- 
ment, that  "  it  is  clear  that  an  English  ship  on  the  high  sea,  out  of  any 
foreign  territory,  is  subject  to  the  laws  of  England,  and  persons, 
whether  foreign  or  English,  on  board  such  ship,  are  as  much  amenable 
to  English  law  as  they  would  be  on  English  soil."  In  Begina  v.  Sattler, 
this  principle  was  acted  on  so  as  to  make  the  prisoner,  a  foreigner, 
responsible  for  murder  on  board  an  English  ship  at  sea.  The  same 
principle  has  been  laid  down  by  foreign  viriters  on  international  law, 
among  which  it  is  enough  to  cite  Ortolan  Jur.  la  Diplomatie  de  la 
Mer.  No.  2,  cap.  13.  The  facts  in  R.  v.  Lesley,  {ubi  sup.,)  were,  that  the 
prosecutor  and  others  being  in  Chili,  and  subjects  of  that  state,  were 
banished  from  ChUi  to  England.  The  defendant  being  master  of  an 
English  ship,  lying  in  the  territorial  waters  of  Chili,  contracted  with  the 
government  to  take  the  prosecutor  and  his  companions  from  Valparaiso 
to  Liverpool,  and  brought  them  under  the  contract,  and  it  was  held 
that,  though  on  Chilian  waters,  what  he  did,  being  by  the  order  of  the 
Chilian  Government,  was  lawful,  but  that  as  to  what  was  done  out  of 
Chilian  waters  he  was  rightly  convicted  of  false  imprisonment.  A 
British  subject  who  commits  murder  in  a  foreign  country,  upon  a 
person  not  a  British  subject,  is  triable  in  England,  under  9  Geo.  IV. 
c.  31,  s.  7.  {R.  V.  Azmpardi,  I  G.  Sf  K.  203.)  That  Act  is  now  repealed 
but  re-enacted  by  24  &  25  Vict.  c.  100,  s.  9. 

But  a  person  who  steals  goods  in  France  cannot  be  tried  in  England 
for  the  offence,  though  he  be  found  in  possession  of  the  stolen  property 
here.     {Rex  v.  Madge,  9  Gar.  &  P.  29.) 

The  statutes  relating  to  bastardy  do  not  contemplate  the  case  of  a 
child  born  bastard  in  a  foreign  country.  {Reg.  v.  Blane,  13  Q.  B.  769  ; 
18  L.  J.  M.  G.  216.)  In  that  case  the  orders  of  a  magistrate  and  of 
sessions  made  upon  the  putative  father  of  a  bastard  child  born  of  a 
single  woman,  a  native  of  France,  who  had  served  as  an  apprentice  in 
this  country  eighteen  years  and  went  to  France  for  the  purpose  of  her 
confinement,  was  delivered  there  of  a  child  and  returned  to  this  country, 
were  quashed,     {lb) 

i^  liens  and  denizens,  besides  the  ordinary  species  of  jury,  are  entitled, 
except  in  treason,  to  demand  another  description  of  jury,  which  by  the 
humanity  of  the  law  is  given  them,  viz.,  &jury  de  medietate  lingwe.  {Beg. 


^Iftalt  mHoxU, 
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V.  Manning,  1  Den.  0.  G.  467 ;  19  L.  J.  M.  0.  1.)    In  this  respect  the  6   Alkali  Worh. 

Geo.  IV.  c.  50,  s.  47,  enacts  that  "in  all  inquests  that  are  taken  against  

aliens,  half  the  jury  shall  he  aliens,  if  so  many  are  to  be  found  within 
the  town  or  place  where  the  trial  is  had,  and  if  not,  so  many  as  the 
sheriff  is  able  to  procure,  and  the  alien  juror  need  not  produce  any 
freehold  or  other  qualification  required  by  the  Act  in  other  cases."  If 
an  alien  neglect  to  claim  this  advantage  before  the  jury  are  swoi-n, 
he  can  take  no  exception  in  any  subsequent  stage  of  the  proceedings. 
(The  Abbot  of  Westminster  v.  The  Executors  of  Clerlce,  1  Dyer,  28,  a ; 
Bex  V.  jyEon,  1  Bla.  Rep.  517.  See  further  1  Chit.  G.  L.  525  ;  post, 
tit.  "Jurors,"  Vol.  III.) 

The  6  Geo.  IV.  c.  50,  s.  3,  provides, "  That  no  man  not  being  a  Disqualification 
natural-born  subject  of  the  king  is  or  shall  be  qualified  to  serve  on   of,  as  jurors. 
juries  or  inquests,  except  only  in  the  cases  thereinafter  expressly  pro- 
vided for,"  viz.  of  juries  de  medietate  lingum.     (See  supra) 

An  alien  may  be  a  witness.    (2  Hawh.  c.  46,  s.  28  ;  post,  "  Evidence^'  Witness. 
Vol.  II.) 

The  14  &  15  Hen.  VIII.  c.  2,  prohibits  an  alien  from  taking  an  ap-   Apprentice, 
prentice.     (See  post,  "  Master  and  Servant,"  "  Poor."') 

As  to  extradition  of  foreigners,  see  6  &  7  Vict.  cc.  75,  76,  and  8  &  9  Extradition. 
Vict.  c.  120. 


[26  &  27  Yict.  c.  124.] 

I.  Interpretation  of  Terms,  158. 
II.  Conduct  of  AUmli  Works — Registration,  158. 

III.  Inspectors,  159. 

IV.  Special  Rules,  160, 

V.    Penalties  for    Offences   other   than    against    Special   Rule, 
Recovery  of,  160. 

VI.  Penalties  for  Offences  against  Special  Rule,  Recovery  of,  161. 


By  the  Alkali  Act,  1863  (26  &  27  Vict.  c.  124),  an  Act  for  the  more 
effectual  condensation  of  muriatic  gas  in  alkali  works,  which  is  to  con- 
tinue in  force  till  July  1868,  every  alkali  work  shall  be  carried  on  in 
such  manner  as  to  secure  the  condensation,  to  the  satisfaction  of  the 
inspector,  derived  from  his  own  examination,  or  from  that  of  a  sub- 
inspector,  of  not  less  than  95  per  cent,  of  the  muriatic  acid  gas  evolved 
therein :  Provided  always,  that  nothing  therein  contained  should  entitle 
the  inspector  to  direct  any  alteration  to  be  made  in  the  process  of 
manufacture,  or  the  apparatus  used  therein  (s.  4).  Any  owner  of  an 
alkali  work  carried  on  in  contravention  of  the  above  section  is  subject 
to  a  penalty  not  exceeding  fifty  pounds  upon  conviction  of  a  first 
offence,  and  not  exceeding  one  hundred  pounds  for  every  oflfence  after 
the  previous  conviction,  but  so  that  more  than  one  offence  cannot  be 
committed  on  the  same  day,  such  penalties  to  be  recoverable  by  plaint 
in  the  county  court.  The  owner  may  make  special  rules  for  the  work- 
men, and  penalties  for  infringement  of  them  are  recoverable  under 
11  &  12  Vict.  c.  43. 
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[S.I. 


1.  Inter- 
pretation of 
Terms. 


Intei-pretatioD 
of  terms. 


I.  Intetprrtation  of  Emn^. 

Sect.  3.  "The  term  'alkali  work/  as  hereinafter  xised,  shall  mean 
every  work  for  the  manufacture  of  alkali,  sulphate  of  soda,  or  sulphate 
of  potash  in  "which  muriatic  acid  gas  is  evolved  : 

*'  The  term  *  owner/  as  hereinafter  used,  s"hall  mean  the  lessee  or 
occupier  or  any  other  person  carrying  on  any  alkali  work : 

"  The  term  *  the  inspector,'  shall  mean  the  inspector  to  be  appointed 
under  this  Act." 


Aa  to  the  con- 
duct of  alkali 
■works. 


Owner  to  be 
liable  for  offences 
in  the  first  in- 
stance, unless 
he  prove  that 
the  offence  was 
committed  by 
some  agent,  &c., 
without  his 
knowledge,  in 
which  case  such. 
agent,  &c.,  to  be 
liable. 


As  to  the  regis- 
tration of  alkali 
works. 


II.  Olottitttct  of  mUli  3imot;6s :  HeBtstralion. 

Sect.  4.  "Every  alkali  work  shall  be  carried  on  in  such  manner  as  to 
secure  the  condensation  to  the  satisfaction  of  the  inspector,  derived 
from  his  own  exr.mination  or  from  that  of  a  sub-inspector,  of  not  less 
than  ninety-five  per  centum  of  the  muriatic  acid  gas  evolved  thereia : 
Provided  always,  that  nothing  herein  contained  shall  entitle  the 
inspector  to  direct  any  alteration  to  be  made  in  the  process  of  manu- 
facture or  the  apparatus  used  therein. 

"  If  any  alkali  work  is  carried  on  in  contravention  of  this  section,  the 
owner  of  that  work  shall,  on  its  being  made  to  appear  to  the  court 
before  which  any  proceedings  for  recovery  of  a  penalty  may  be  insti- 
tuted, that  ninety-five  per  centum  at  least  of  the  muriatic  acid  .gas 
evolved  in  such  work  has  not  been  condensed,  be  deemed  to  be  guilty 
of  an  offence  against  this  Act,  and  be  subject  in  respect  of  the  first 
conviction  to  a  penalty  not  exceeding  fifty  pounds,  and  in  respect  of 
every  offence  after  a  previous  conviction  to  a  penalty  not  exceeding  one 
hundred  pounds :  Provided  always,  that  no  such  owner  shall  be  con- 
victed of  more  than  one  such  offence  in  respect  of  any  one  day :  Pro- 
vided also,  that  no  such  penalty  shall  be  inflicted  unless  the  inspector 
shall  produce  before  the  Court  having  cognizance  of  the  matter  a  state- 
ment in  writing  of  the  facts  on  which  he  founds  his  opinion  that 
ninety-five  per  centum  of  the  muriatic  acid  gas  evolved  in  the  alkali 
work  is  not  condensed  therein,  and  serve  a  copy  thereof  with  the 
process  commencing  the  proceedings." 

Sect.  6.  "  The  owner  of  any  alkali  work  in  which  any  offence  against 
this  Act  has  been  proved  to  have  been  committed,  and  for  which  a 
pecuniary  penalty  may  be  imposed,  shall  in  every  case  be  deemed  to 
have  committed  the  offence,  and  shall  be  liable  to  pay  the  penalty, 
unless  he  shall  prove  to  the  satisfaction  of  the  court  before  which  any 
action  shall  be  brought  for  the  recovery  of  such  penalty  that  he  has 
used  due  diligence  to  comply  with  and  to  enforce  the  execution  of  this 
Act,  and  that  the  offence  in  question  was  committed  by  some  agent, 
servant,  or  workman,  whom  he  shaU  charge  by  name  as  the  actual 
offender,  without  his  knowledge,  consent,  or  connivance,  in  which  case 
such  agent,  servant,  or  workman  shall  be  liable  to  and  may  be  sued  for 
the  payment  of  the  penalty,  and  of  the  costs  of  all  proceedings  which 
may  be  taken  for  the  recovery  thereof,  either  against  himself  or  against 
the  owner  under  this  Act;  provided  that  it  shall  be  lawful  for  the 
inspector  to  proceed  in  the  first  instance  against  the  person  whom  he 
shall  believe  to  be  the  actual  offender,  without  first  proceeding  against 
the  owner,  in  any  case  in  which  it  shall  be  made  to  appear  to  the  satis- 
faction of  such  inspector  that  the  owner  has  used  all  due  diligence  to 
comply  with  and  to  enforce  the  execution,  of  this  Act,  and  that  the 
offence  has  been  committed  by  the  person  whom  he  may  charge  there- 
with without  the  knowledge,  consent,  or  connivance  of  the  owner,  and 
in  contravention  of  his  orders." 

Sect.  6.  "No  alkali  work  shall  at  any  time  after  the  expiration  of 
three  months  after  the  appointment  of  the  inspector  be  carried  on  or 
prosecuted  until  such  work  has  been  registered  by  the  owner  with  the 
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inspector.    In  every  register  hereby  required  to  be  made  there  shall  be  3.  Inspectors. 

inserted  the  name  in  full  of  the  owner,  and  of  the  parish  or  township  in   

which  the  work  is  situate,  and  within  one  month  after  change  of  owner- 
ship in  any  such  work  the  register  of  such  work  shall  be  amended  by 
inserting  the  name  of  the  new  owner ;  and  if  any  alkali  work  is  carried 
on  in  contravention  of  this  section,  the  owner  thereof  shall,  on  convic- 
tion, be  deemed  to  be  guilty  of  an  offence  against  this  Act,  and  shall  be 
subject  to  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  such  work  shall  have  been  so  carried  on. 


HI.  Ensptftots. 

Sect.  7.  "  For  the  purpose  of  carrying  into  effect  the  provisions  of  this  Appointment  of 
Act,  the  Board  of  Trade  may  from  time  to  time  appoint  any  fit  and  "ispeotors. 
proper  person  to  be  inspector  of  alkali  works  under  this  Act,  and  may 
from  time  to  time  remove  any  inspector  so  appointed,  and  appoint 
another  person  in  his  place.  The  Board  of  Trade  may  also,  on  applica- 
tion of  the  inspector,  from  time  to  time  appoint  and  remove  such  sub- 
inspector  or  sub-inspectors  as  the  said  board  may  deem  necessary  for 
the  purpose  of  carrying  this  Act  into  efiect.  Notice  of  the  appointment 
of  such  inspector  and  sub-inspectors  shall  be  published  in  the  London 
Gazette,  and  a  copy  of  the  Gazette  shall  be  evidence  of  the  appointment 
made." 

Sect.  8.  "  No  person  either  directly  or  indirectly  acting  or  practising   What  persons 
as  a  land  agent,  or  directly  or  indirectly  engaged  in  any  manufacture,  f JtSlg  af  to-^""" 
or  interested  in  any  patent  in  or  according  to  which  the  decomposition  spector. 
of  salt  or  the  condensation  of  muriatic  acid  gas  may  be  effected,  shall 
act  as  an  inspector  or  sub-inspector  under  this  Act." 

Sect.  9.  "It  shall  be  the  duty  of  every  inspector  under  this  Act  to  Duties ancl 
ascertain  from  time  to  time  that  all  the  alkali  works  are  carried  on  in  ?oertor°^'"' 
conformity  with  the  provisions  of  this  Act,  and  to  enforce  the  said  pro- 
visions, and  to  cause  notice  to  be  given  to  every  owner  whose  work 
shall  be  carried  on  in  contravention  of  this  Act  of  the  commission  of 
such  offence  as  soon  as  conveniently  may  be  after  the  commission 
thereof ;  and  with  a  view  to  the  performance  of  that  duty  he  or  any 
sub-inspector  may  at  all  reasonable  times,  by  day  and  by  night,  without 
giving  previous  notice,  but  so  as  not  to  interrupt  the  process  of  the 
manufacture,  enter  upon  and  inspect  any  alkali  work,  and  examine  into 
the  efiiciency  of  the  condensing  appai'atus,  and  the  quantity  of  muriatic 
acid  gas  condensed,  and  generally  into  all  matters  and  works  tending 
to  show  compliance  or  non-compliance  with  the  provisions  of  this  Act. 
And  the  owner  of  such  works,  upon  demand  of  the  inspector,  shall 
within  a  reasonable  time  furnish  him  with  a  plan,  to  be  kept  secret  by 
such  inspgctor,  of  those  parts  of  such  works  in  which  the  decomposition 
of  salt  or  other  process  causing  the  evolution  of  muriatic  acid  gas  or  the 
condensation  thereof  is  carried  on. 

"  It  shall  be  lawful  for  the  inspector  or  any  sub-inspector  under  his 
direction,  but  so  as  not  to  interfere  with  the  process  of  the  manufacture, 
to  apply  any  tests  or  make  any  experiments  he  may  think  proper  for 
the  purpose  of  ascertaining  the  efficiency  of  the  condensing  apparatus, 
or  the  quantity  of  gas  condensed ;  and  the  owner  or  agent  of  the  works 
shall  be  deemed  to  be  guilty  of  an  offence  against  this  Act  unless  he 
renders  to  the  said  inspector  or  sub-inspector  all  necessary  facilities  for 
their  entry,  examination,  and  testhig." 

Sect.  10.  "Every  inspector  and  sub-inspector  appointed  under  this  Salaries  of  iii- 
Act  shall  be  paid  such  salary  as  may  be  determined  by  the  Board  of  j^vtaspertors. 
Trade,  with  the  consent    of   the    commissioners   of   her    Majesty's 
treasury." 

Sect.  11.  " Every  person  who  wilfully  obstructs  any  mspector  or  sub-  ^.toon^ofa. 
inspector  in  the  execution  of  this  Act,  and  every  owner  of  any  alkali  tion  of  Act. 
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muii  amorits. 
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3.  Inspectors,  work  who  refuses  or  neglects  to  afford  to  the  inspector  or  sub-inspector 

— —  the  facilities  necessary  for  making  any  entry,  inspection,  examination, 

or  testing  under  this  Act,  or  who  neglects  or  wilfully  violates  any  pro- 
vision of  this  Act,  for  the  neglect  or  violation  of  which  no  other  penalty 
is  by  this  Act  imposed,  shall  be  guilty  of  an  offence  within  the  meaning 
of  this  Act,  and  shall  for  every  such  offence  incur  a  penalty  not  exceed- 
ing ten  pounds." 

Sect.  12.  "  The  inspector  shall,  on  or  before  the  first  day  of  March  in 
every  year,  make  a  report  in  writing  to  the  Board  of  Trade  of  his  pro- 
ceedings during  the  preceding  year,  and  a  copy  of  such  report  shall  be 
laid  before  both  Houses  of  Parliament." 


Inspector  to 
report  to  par- 
liament. 


Power  to  owners 
of  works  to  maJte 
special  rules. 


IV.  Special  i^ules. 

Sect.  13.  "The  owner  of  any  alkali  work  may,  with  the  sanction  of 
the  Board  of  Trade,  make,  alter,  or  repeal  special  rules  for  the  guidance 
of  such  of  his  workmen  as  are  employed  in  any  process  causing  the 
evolution  of  muriatic  acid  gas,  or  whose  duty  it  is  to  attend  to  the 
apparatus  used  in  the  condensation  of  that  gas,  and  may  annex 
penalties  to  any  violation  of  such  rules,  so  that  no  penalty  exceeds  two 
pounds  for  any  one  offence. 

"A  printed  copy  of  the  special  rules  in  force  in  any  alkali  work  shaU 
be  given  by  the  owner  of  the  work  to  every  person  working  or  em- 
ployed in  or  about  that  work  affected  thereby,' 


As  to  recovery 
of  penalties  in 
England  for 
other  than 


a  special  rule. 


V.  lenalttes. 

Sect.  14.  "  The  following  regulations  shall  be  enacted  with  respect  to 
the  recovery  in  England  of  penalties  for  offences  other  than  offences 
against  a  special  rule  : 

"  Every  such  penalty  shall  be  recovered  by  action  in  the  county  court 

having  jurisdiction  in  the  district  in  which  the  alkali  works  are 

situate  in  respect  of  which  the  penalty  arises  : 
"The  action  shall  be  brought,  with  the  sanction  of  the  Board  of 

Trade,  by  the  inspector  appointed  under  this  Act,  within  three 

months  after  the  commission  of  the  offence,  and  for  the  purposes  of 

such  action  the  penalty  shall  be  deemed  to  be  a  debt  due  to  such 

inspector  : 
"  The  plaintiff  in  any  action  for  a  penalty  under  this  Act  shall  be 

presumed  to  be  the  inspector  appointed  under  this  Act,  until  the 

contrary  is  proved  by  the  defendant : 
"  The  court  may,  upon  the  application  of  either  party,  appoint  a 

person  to  take  down  in  writing  the  evidence  of  the  witnesses,  and 

may  award  to  that  person  such  compensation  as  the  court  thinks 

just  : 
"  The  amount  of  compensation  awarded  by  the  judge  shall  be  deemed 

to  be  costs  in  the  cause  : 
"If  either  party  in  any  action  for  a  penalty  under  this  Act  feels 

aggrieved  by  the  decision  of  the  court  in  point  of  law,  or  on  the 

merits,  or  in  respect  of  the  admission  or  rejection  of  any  evidence, 

he  may  appeal  from  that  decision  to  any  of  the  superior  courts  of 

common  law  at  Westminster  : 
"  The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  upon 

by  both  parties  or  their  attomies,  and  if  they  cannot  agree,  to  be 

settled  by  the  judge  of  the  county  court  upon  the  application  of  the 

parties  or  their  attornies  : 
"  The  court  of  appeal  may  draw  any  inferences  from  the  facta  stated 

in  the  case  that  a  jury  might  draw  from  facts  stated  by  witnesses : 
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"  Subject  to  the  provisions  of  this  section,  all  the  enactments,  rules,    6.  Penalties. 

and  orders  relating  to  proceedings  in  actions  ia  county  courts,  and   • 

to  enforcing  judgments  in  county  courts,  and  appeals  from  de- 
cisions of  the  county  court  judges,  and  to  the  conditions  of  such 
appeals,  and  to  the  power  of  the  superior  courts  on  such  appeals, 
shall  apply  to  an  action  for  a  penalty  under  this  Act,  and  to  an 
appeal  from  such  action,  in  the  same  manner  as  if  such  action  and 
appeal  related  to  a  matter  within  the  ordinary  jurisdiction  of  the 
court : 
"  Within  the  City  of  London  and  the  liberties  thereof  the  sheriffs 
court,  established  by  a  local  Act  passed  in  the  eleventh  year  of  the 
reign  of  her  present  Majesty,  chapter  seventy-one,  intituled  '  An 
Act  for  the  more  easy  recovery  of  small  debts  and  demands  within 
the  City  of  London  and  the  liberties  thereof,'  shall  be  deemed  to 
be  the  county  court  having  jurisdiction  in  the  case." 
Sect.  15.  "In  Scotland  any  offence  under  this  Act,  with  the  exception  as  to  recovery 
of  offences  against  a  special  rule,  shall  be  prosecuted  at  the  instance  of  ot general 
the  inspector,  with  the  sanction  of  the  Board  of  Trade,  before  the   Scotland." 
sheriff  or  sheriff-substitute  of  the  county  in  which  the  offence  has  been 
committed,  and  the  sheriff  or  sheriff-substitute  having  cognizance  of 
such  offence  may  award  costs  to  either  party,  and  may  sentence  the 
offender  to  imprisonment  for  any  period  not  exceeding  six  months, 
unless  the  penalty  and  costs  be  previously  paid  ;  and  any  decision  or 
sentence  of  such  sheriff  or  sheriff-substitute  shall  be  subject  to  review 
and  appeal  according  to  law." 

Sect.  16.  "In  Ireland  all  penalties  incurred  under  this  Act,  with  the  As  to  recovery 
exception  of  penalties  against  a  special  rule,  may  be  recovered  by  civil  "'  general 
bUl  at  the  instance  of  the  inspector,  with  the  sanction  of  the  Board  of  Ireland!^  ™ 
Trade,  in  the  manner  and  with  the  appeal  directed  by  an  Act  passed  in 
the  fourteenth  and  fifteenth  years  of  her  Majesty,  chapter  fifty-seven, 
or  any  Act  or  Acts  amending  the  law  relating  to  civil  bills." 

Sect.  17.  "  All  penalties  recovered  under  this  Act,  except  in  respect  Application  ot 
of  offences  against  a  special  rule,  shall  be  paid  into  the  receipt  of  her  penalties. 
Majesty's   exchequer  in  such   manner  as  the  commissioners  of  the 
treasury  may  determine." 


VI.  ^aenalties  for  ©ffences  aflainst  Special  Hules. 

Sect.  18.  "  All  penalties  incurred  imder  this  Act  in  respect  of  any  As  to  recoveiy 
offence  against  a  special  rule  may  be  recovered  summarily  in  England  °ff^™*J'^ainst 
and  Ireland  before  two  or  more  justices ;  as  to  England,  in  manner  special  rale.'° 
directed  by  an  Act  passed  in  the  session  holden  in  the  eleventh  and 
twelfth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  chapter 
forty-three,  intituled  'An  Act  to  facilitate  the  performance  of  the 
duties  of  justices  of  the  peace  out  of  sessions  within  England  and  "Wales 
with  respect  to  summary  convictions  and  orders,'  or  any  Act  amending 
the  same  ;  as  to  Ireland,  in  manner  directed  by  the  Act  passed  in  the 
session  holden  in  the  fourteenth  and  fifteenth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  ninety-three,  intituled  'Ai  Act  to 
CQTjsolidate  and  amend  the  Acts  regulating  the  proceedings  of  petty 
sessions,  and  the  duties  of  justices  of  the  peace  out  of  quarter  sessions, 
in  Ireland,'  or  any  Act  amending  the  same  ;  and  in  Scotland,  before 
the  sheriff  or  two  justices  in  manner  directed  by  '  The  Eailways 
Clauses  Consolidation,  Scotland,  Act,  1845,'  with  respect  to  penalties 
imposed  by  that  Act,  the  recovery  of  which  is  not  otherwise  pro- 
vided for." 

Sect.  19.  "This  Act  shall  continue  in  force  to  the  first  day  of  July  Term  of  Act. 
one  thousand  eight  hundred  and  sixty-eight,  and  no  longer." 

vol  I.  M 
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Ambassadors. 


amliaiEisatmts. 


What. 


Protection  of. 


Offences  by. 


Killing  of. 


Privilege  of. 


^N  Ambassador  is  a  person  sent  by  one  sovereign  to  another  with 
authoritj,  and  letters  of  credence,  to  treat  on  affairs  of  state.  (4  Inst. 
153.) 

Ambassadors  may,  by  a  precaution,  be  warned  not  to  come  to  the 
place  where  sent,  and  if  they  then  do  it  they  shall  be  taken  for  enemies  ; 
but  being  once  admitted  even  with  enemies  in  arms  they  shall  have 
the  protection  of  the  laws  of  nations  and  be  preserved  as  princes. 
{Molloi/  Bh  1,  c.  10,  s.  6,  p.  203.)  If  a  banished  man  be  sent  as  an 
ambassador  to  the  place  £rom  whencei^e  is  banished  he  may  not  be 
detained  or  molested  there.     (4  Inst.  153.) 

But  if  he  be  not  received  or  admitted  as  ambassador  he  has  no  privi- 
lege as  such,  and  an  ambassador  may  be  refused  in  respect  of  him  by 
whom  sent,  or  in  respect  of  the  person  sent,  as  if  he  is  notoriously 
flagitious,  or  if  he  be  disagreeable  to  the  state  to  which  he  is  sent.  An 
ambassador  ought  not,  however,  to  be  refused  without  cause.  (See 
Grotius  and Molloy,  cited  Gom.  Dig.  tit.  " Arnba^sador") 

If  a  foreign  ambassador  commits  any  ci'ime  here,  which  is  contra  jus 
gentium,  as  treason,  felony,  &c.,  or  any  other  crime  against  the  law  of 
nations,  he  loseth  the  privilege  of  an  ambassador,  and  is  subject  to 
punishment  as  a  private  alien  ;  and  he  need  not  be  remanded  to  his 
sovereign  but  of  courtesy.  (4  Inst.  153,  Corn.  Dig.  tit.  "  Ambassador P) 
But  if  a  thing  be  only  malu/m  prohibitum  by  an  Act  of  Parliament, 
private  law,  or  custom  of  the  realm,  and  it  is  not  contra  jus  gentium, 
an  ambassador  shall  not  be  bound  by  them ;  (4  Inst.  153  ;)  and  it  is 
said  ambassadors  may  be  excused  of  practices  against  the  state  where 
they  reside  (except  it  be  in  point  of  conspiracy,  which  is  against  the  law 
of  nations,)  Ijecause  it  doth  not  appear  whether  they  have  it  in  mandatk, 
and  then  they  are  excused  by  necessity  of  obedience.  {Bac.  Max.  26 
Toml.  Diet.  "Ambassador,"  by  Granger;  2  Steph.  Com.  497,  4th  ed.) 

The  killing  an  ambassador  has  been  adjudged  high  treason.  (3 
list.  8.) 

Some  ambassadors  are  allowed  by  concession  to  have  jurisdiction 
over  their  own  families,  and  their  houses  permitted  to  be  sanctuaries  ; 
but  where  persons  who  have  greatly  offended  fly  to  their  houses,  after 
demand  and  refusal  to  deliver  them  up,  they  may  be  taken  from  thence. 
(4  Inst.  162.) 

See  the  exception  in  the  Alien  Act  as  to  ambassadors,  &c.  ante. 

As  to  the  other  privileges  of  ambassadors  from  arrest  in  civil  suit, 
see  2  Steph.  Com.  500,  4th  ed. ;  Tidd,  9th  edit.  191,  535  j  1  Chit.  Stat. 
tit,  "  Ambassadors." 

Ambassadors  are  protected  from  arrest  in  process  in  civil  suits  by 
7  Anne,  c.  12. 

The  authorities  relative  to  the  privileges  of  ambassadors  of  foreign 
nations  residing  in  this  country,  by  which  they  are  protected  from  the 
process  of  the  courts,  so  as  to  secure  their  persons  and  goods  from 
molestation,  are  collected  in  Tcwlor  v.  Best,  14  C.  B.  487 ;  23  L.  J.  C.  P. 
89 ;  and  Magdalena  Steam  Navigation  Company  v.  Martin,  %  E.  & 
E.  94  ;  28  L.  J.  q.  B.  310. 
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I.  At  Common  Law,  163. 
II.  By  Statute,  164. 


1.  At  Com- 
mon  Law. 


I.  at  fflommoit  Hato. 

UF  Proceedings  in  Oeneral.'] — Whatever  at  common  law  may  be  in  general. 
amended  in  civil  cases,  may  be  also  amended  in  criminal  cases.    {Heff. 
V.  Tutchin,  1  Salh  51.)  ' 

With  respect  to  judicial  acts  or  papers  there  can  be  no  doubt  that  Judicial  aots. 
they  are  amendable  for  any  mistake  therein,  at  any  time  before  they 
become  matters  of  record,  and  that  of  common  right  and  not  by  virtue 
of  any  statute.  {Arion.  1  Salh.  47  ;  Bondfield  v.  Milner,  2  Burr.  t099.) 
Thus  the  Court  may  alter  their  own  judgment  any  time  in  the  sa/nic 
term  in  which  it  is  passed,  and  either  pass  another  or  remedy  a  defect 
in  the  former,  (if.  v.  Price,  6  East,  328 ;  R.  v.  Justices  of  Leicestershire, 
1  M.S  Sel.  442 ;  R.  v.  Hoshins,  2  Lord  Raym.  968.) 

And  the  justices  at  sessions  may  amend  their  judgment  during  the  At  seasiona. 
same  sessions,  because  in  consideration  of  law  their  sitting  is  but  one 
day ;  but  not  at  any  subsequent  period,  unless  they  professedly  adjourn, 
which  they  may  do.    {South  Cadbury  v.  Bradden,  2  Sodh.  606 ;  Bac. 
Abr.  Court  of  Sessions.) 

But  no  amendment  can  be  made  by  any  authority  when  once  the 
term  or  session  is  over,  and  the  judgment  solemnly  entered  on  the 
record.  Even  when  judgment  on  appeal  has  been  pronounced  erron- 
eously by  a  mistake  of  the  chairman,  the  justices  cannot  rectify  it 
afterwards,  even  with  the  assent  of  the  whole  number  who  were 
present,  nor  can  the  Court  of  Queen's  Bench  assist  them.  A  clear 
illustration  of  this  principle  arose  out  of  the  decision  of  an  appeal 
against  an  order  of  removal  at  the  Berks  Easter  Sessions,  1828.  The 
majority  of  the  justices  voted  for  confirming  the  order,  in  which  opinion 
the  chairman  concurred ;  but  in  pronouncing  the  j-adgment  of  the  court 
he,  by  mistake,  delivered  it  thus,  "  The  order  is  quashed,"  which  was 
entered  accordingly  by  the  clerk  of  the  peace.  This  mistake,  which 
was  in  the  mere  pronouncing  of  the  judgment,  was  not  discovered  till 
a  subsequent  part  of  the  same  day,  when  the  sessions  had  regularly 
closed.  Mr.  Shepherd  afterwards  moved  the  Court  of  Queen's  Bench 
on  the  affidavit  of  the  justices  themselves,  for  a  mandamus  to  re-hear 
the  appeal,  or  to  correct  the  judgment  by  the  chairman's  notes ;  but  the 
Court  of  Queen's  Bench  held  that  they  had  no  power  to  interfere,  and 
the  judgment  remained  as  entered.  (Talfourd's  Dickinson's  Sessions, 
434,  and  note ;  R.  v.  Waicot,  4  Mod.  395  ;  see  also  R.  v.  Justices  of 
Leicestershire,  ubi  sup.^ 

In  a  late  case,  however,  the  Court  of  Queen's  Bench  granted  a  man- 
damus to  justices  to  amend  the  record  of  a  game  conviction,  by  setting 
out  the  evidence  on  which  it  was  founded  as  near  as  possible  in  the 
words  used  by  the  witness.  {R.  v.  Warnford,  %  B.  &  R.  Mag.  Ca.  511 ; 
and  see  R.  v.  Allen,  cited  id!) 

Mere  ministerial  acts  may  at  any  time  be  amended ;  {Faulkner's  case,  ninigte^iai  acts 
1  Saund.  249,  50,  c.  n.  1 ;  Philips  v.  Smith,  1  Stra.  136 ;)  and  any 
matter  not  of  record  may  be  amended  ty  the  record,  if  a  mistake  has 
arisen  in  the  former.    {R.  v.  Hayes,  2  Ld.  Raym.  1519 ;  R.  v.  Ellames, 
Rep.  temp.  Hardm,  43 ;  1  Barnard,  31.) 
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2.  By  Stainde,, 


Of  indictment. 


As  to  variances 
■where  matter  to 
amend  by  was  ia 
writing. 


Amendment  of 
name  of  place  ; 


or  of  owner  of 
property  the 
subject  of  the 
offence  charged ; 

or  of  person 
injured ; 

or  in  name  or 
description  of 
person  ; 
or  thing  named 
therein ; 

or  in  owner- 
ship. 

Where  variance 
not  material  and 
no  prejudice  to 
defendant. 


II.  m  Statute, 

1.  By  Superior  Court,  164. 

2.  By  Sessions,  169. 

3.  By  Justices  out  of  Sessions,  172. 


[s.  It 


1.  Bt  Superior  Court. 

Indictments  stand  upon  the  same  principles  with  respect  to  amend- 
ment, as  those  to  which  all  pleadings  are  subject  at  common  law. 
{Wilkes'  case,  4  Burr.  2569  ;  6  Mod.  268  ;  2  Eawh.  c.  25,  s.  97.)  But  as 
the  indictment  is  the  finding  of  the  jury  upon  oath,  it  cannot  be 
amended  except  under  the  special  provision  of  some  statute  without 
the  concurrence  of  the  grand  inquest  by  whom  it  is  presented,  and  this 
before  they  are  discharged. 

The  11  &  12  Vict.  c.  46,  s.  4,  enacted  that  any  court  of  oyer  and  ter- 
miner, or  general  gaol  delivery,  if  such  court  should  see  fit  so  to  do 
might  caxise  the  indictment  or  information  for  any  offence  whatever, 
when  any  variance  or  variances  should  appear  between  any  matter  in 
writing  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth 
thereof  in  the  indictment  or  information  whereon  the  trial  was  pending, 
to  be  forthwith  amended  in  such  i^articular  or  particulars  by  some 
officer  of  the  court. 

.  The  Court  of  Quarter  Sessions  not  being  according  to  technical 
acceptation  a.  court  of  oyer  and  terminer,  (1  Hale,  165,)  the  powers  of 
amendment  confei'red  by  this  statute  was  extended  to  that  court  by 
the  12  &  13  Vict.  c.  45,  s.  10,  &ee  post,  171. 

And  now  by  the  14  &  15  Vict.  c.  100,  s.  1,  "  Whenever  on  the  trial  of 
any  indictment  for  any  felony  or  misdemeanour  there  shall  appear  to 
be  any  variance  between  the  statement  in  such  indictment,  and  the 
evidence  offered  in  proof  thereof  in  the  name  of  any  county,  riding, 
division,  city,  borough,  town  corporate,  parish,  township,  or  place 
mentioned  or  described  in  any  such  indictment,  or  in  the  name  or 
descx'iption  of  any  person  or  persons,  or  body  politic  or  corporate 
thei-ein  stated  or  alleged,  to  be  the  owner  or  owners  of  any  pro- 
perty, real  or  personal,  which  shall  form  the  subject  of  any  offence 
charged  therein,  or  in  the  name  or  description  of  any  person  or 
persons,  body  politic  or  corporate  thereini  stated,  or  alleged  to  he 
injured  or  damaged,  or  intended  to  be  injured  or  damaged,  by  the 
commission  of  such  offence,  or  in  the  Christian  name  or  surname,  or 
both  Christian  name  and  surname,  or  other  description  whatsoever, 
of  any  person  or  persons  whatsoever  therein  named  or  described, 
or  in  the  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described,  or  in  the  ownership  of  any  property 
named  or  described  therein,  it  shall  and  may  be  lawful  for  the  Court 
before  which  the  trial  shall  be  had,  if  it  shall  consider  such  variance 
not  material  to  the  merits  of  the  case,  and  that  the  defendant  cannot 
be  prejudiced  thereby  in  his  defence  on  such  merits,  to  order  such 
indictment  to  be  amended  according  to  the  proof  by  some  oflicer  of  the 
court  or  other  person,  both  in  that  part  of  the  indictment  where  such 
variance  occurs  and  in  every  other  part  of  the  indictment  which  it  may 
become  necessary  to  amend  on  such  terms  as  to  postponing  the  trial  to 
be  had  before  the  same  or  another  jury  as  such  court  shall  think  rea- 
sonable, and  after  any  such  aAendment  the  trial  shall  proceed  when- 
ever the  same  shall  be  proceeded  with  in  the  same  manner  in  all 
respects,  and  with  the  same  consequences,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  perjury  and  otherwise,  as  if  no 
such  variance  had  occurred,  and  in  case  such  trial  shall  be  bad  at  nisi 
prius,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea  and 
returned  together  with  the  record ;  and  thereupon  such  papers,  rolls, 
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Form  of  formal 
record  after 
amendment. 


and  other  records  of  the  court  from  which  such  record  issued,  as  it  2.  By  Statute- 
may  be  necessary  to  amend,  shall  be   amended  accordingly  by  the 

proper  officer,  and  in  all  other  cases  the  order  for  the  amendment  shall 
either  be  indorsed  on  the  indictment  or  shall  be  engrossed  on  parch- 
ment, and  filed  together  with  the  indictment  among  the  records  of  the 
court ;  provided  that  in  all  such  cases  where  the  trial  shall  be  so  post- 
poned, it  shall  be  lawful  for  such  court  to  respite  the  recognizances  of 
the  prosecutor  and  witnesses,  and  of  the  defendant  and  his  surety  or 
sureties,  if  any,  accordingly,  in  which  case  the  prosecutor  and  witnesses 
shall  be  bound  to  attend  to  prosecute  and  give  evidence  respectively, 
and  the  defendant  shall  be  bound  to  attend  to  be  tried  at  the  time  and 
place  to  which  such  trial  shall  be  postponed,  without  entering  into  any 
fresh  recognizances  for  that  purpose,  in  such  and  the  same  manner  as 
if  they  were  originally  bound  by  their  recognizances  to  appear  and 
prosecute  and  give  evidence,  at  the  time  and  place  to  which  such  trial 
shall  have  been  so  postponed. 

"  Provided  also  that  where  any  such  trial  shall  be  to  be  had  before 
another  jury,  the  Crown  and  the  defendant  shall  respectively  be 
entitled  to  the  same  challenges  as  they  were  respectively  entitled  to 
before  the  first  jury  was  sworn." 

Sect.  3  provides  that,  "  If  it  shall  become  necessary  at  any  time  for 
any  purpose  whatsoever  to  draw  up  a  formal  record  in  any  case  where 
any  amendment  shall  have  been  made,  under  the  provisions  of  this 
Act,  such  record  shall  be  drawn  up  in  the  form  in  which  the  indict- 
ment was,  after  such  amendment  was  made,  without  taking  any  notice 
of  the  fact  of  such  amendment  having  been  made." 

An  indictment  charging  the  defendant  with  having  obstructed  a  foot- 
way may  be  amended  when  one  of  the  termini  of  the  way  has  been 
misdescribed,  provided  the  variance  be  not  calculated  to  prejudice  the 
defendant.  (R  v.  Sturge,  Z  E.  &  B.  734  ;  23  L.  J.  M.  0.  172.)  An 
amendment  may  be  made  when  the  ownership  of  stolen  property  is 
wrongly  described.  (R.  v.  Vincent,  2  Ben.  C.  C.  464;  21  L.  J.  M.  G. 
109  ;  B.  V.  FiiMarton,  6  Cox  G.  G.  194  ;  R.  v.  Pritchard,  1  i.  c6  C.  34  ;  30 
L.  J.  M.  C.  169  ;  R.  v.  Webster,  \L.SG.T7;  31  L.  J.  M.  G.  17.)  Where 
an  indictment  for  perjury  alleged  that  the  offence  was  committed  on  the 
trial  of  a  prisoner  for  burning  a  bam,  and  the  certificate  of  conviction 
related  to  a  charge  of  setting  fire  to  a  stack,  the  indictment  was  rightly 
amended  accordingly.    {R.  v.  Neville,  6  Gox  G.  C.  69,  per  Williams,  J.) 

It  is  not  too  late  to  apply  for  an  amendment,  though  the  counsel  for 
the  prisoner  may  have  addressed  the  jury.  {R.  v.  Fidlarton,  6  Gox  G.  G. 
194,  per  Lefroy,  C.  J.,  and  Monahan,  C.  J.)  This  case  overrules  R.  y. 
Rymes,  3  C.  Sf  Kir.  326.  An  amendment  cannot  be  made  after  verdict. 
(A  V.  Zarkin,  1  Bears,  do  P.  365  ;  23  L.  J.  M.  G.  125  ;  6  Gox  0.  C.  377  ; 
R  V.  Frost,  1  Bears.  &  P.  474;  24  L.  J.  M.  G.  116.)  The  misrecital  of 
the  title  of  an  Act  of  Parliament  in  an  indictment,  if  the  variation  is  so 
insignificant  that  the  judges  can  have  no  doubt  what  Act  is  referred  to, 
is  no  ground  of  objection.  {Reg.  v.  WestUy,  Bdl  G.  G.  193  ;  29  L.  J.  M.  C. 
35.)  It  would  seem  that  the  larger  words  in  the  14  &  15  Vict.  c.  100, 
s.  1,  by  which  a  variance  in  the  name  or  description  of  any  matter  or 
■thing  whatsoever  in  the  indictment  named  or  described  have  been  held 
to  include  and  extend  beyond  the  provisions  of  the  11  &  12  Vict.  c.  46. 
{Reg.  V.  Neville,  ubi  sup.)  The  later  statute,  too,  will  cure  deficiencies 
that  existed  in  the  older  ones.  Thus  it  wiU  apply  to  other  cases  than 
those  where  the  written  instrument  was  professed  to  be  set  out,  to 
which  cases  only  the  former  statute  of  9  Geo.  IV.  c.  15,  had  been  held 
applicable,  (Byder  v.  Malbon,  3  C.  S  P.  594  ;  Webb  v.  Hill,  3  C.  &  P. 
485,)  and  omissions  even  which  affect  the  substance  of  the  instrument 
may  be  supplied,  subject  to  the  amendment  not  prejudicing  the  prisoner. 
It  was  allowable,  under  the  9  Geo.  IV.  c.  15,  to  amend  where  a  judg- 
ment is  stated  to  be  of  one  court  but  was  in  fact  of  another.  {Briant 
Y.Eicke,lM.&-M.359.) 
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2.  By  Stahtte.      rormerly  it  was  considered  that  the  powers  of  _  amendment  conferred 

by  the  earlier  statutes  should  be  sparingly  exercised,  and  judges  would 

not  amend  if  they  thought  the  variance  arose  from  want  of  care  in  the 
collation  of  the  proof  and  the  indictment,  {Self  v.  Oriel,  4  G.  &  P.  22, 
24 ;  R.  V.  Coohe,  7  C.  S  F.  559  ;  Reg.  v.  Hewins,  9  C.  &  P.  789,)  but 
now  the  interests  of  justice  are  considered  to  prevail  over  accuracy  of 
pleading  so  long  as  the  prisoner  may  suffer  no  detriment, 

The  court  will  not  amend,  under  the  14  &  15  Vict.  c.  100,  s.  1,  an  in- 
dictment by  striking  out  the  word  feloniously,  and  thereby  convert  the 
charge  into  a  misdemeanour,  where  the  document  given  in  evidence  to 
sustain  a  charge  of  forgery,  (made  felony  under  the  11  Geo.  IV.  c.  66,  ss. 
3,  10,)  will  not  sustain  a  charge  of  felony,  although  evidence  of  a 
common  law  misdemeanour.  (S.  v.  Wright,  2  F.  &  F.^  320.)  The 
exercise  of  the  power  of  amendment  under  the  14  &  15  Vict.  c.  100,  is 
discretionary  with  the  court,  and  must  be  exercised  before  verdict. 
{R.  V.  Frost,  1  Dears.  &  P.  474: ;  24  L.  J.  M.  0.  116  ;  Reg.  v.  Pritaluxrd, 
L.  cfc  C  34 ;  30  L.  J.  M.  G.  169.)  The  Christian  names  of  a  person  is  a 
matter  of  description,  and  must  be  proved  as  laid,  unless  amended,  but 
the  amendment  can  only  be  according  to  the  proof.     (_lbid.) 

The  Court  of  Queen's  Bench  amended  by  consent  an  indictment  for 
a  conspiracy,  removed  by  certiorari  from  the  Central  Criminal  Court, 
by  striking  out  the  venue  in  the  margin,  viz..  Central  Criminal  Court, 
and  inserting  the  proper  venue.  {The  Queen  v.  Lord  Ashburton,  5 
Q.  B.  48;  13L.J.M.  C.  40.) 

A  mistake  in  the  caption  of  an  indictment  may  be  amended  at  any 
time,  it  being  a  mere  ministerial  act,  (1  Ch.  G.  L.  335,)  if  there  is  any- 
thing safe  to  amend  by.  But  where  no  minutes  had  been  taken,  the 
Court  of  Queen's  Bench  refused  to  order  a  town  clerk  to  insert  in  the 
caption  of  an  indictment  removed  into  that  court,  the  names  of  all 
the  grand  jurors,  {R.  v.  Marsh,  W.  W.  &  B.  150  ;  1  Jwr.  38,)  but  the 
entry  roll  and  record  of  nisi  prius  have  been  altered  to  make  them 
agree  with  the  amended  caption  after  the  term  in  which  the  certiorci/ri 
was  returned,  and  even  after  a  general  verdict  of  guilty.  {R.  v.  Bar- 
ley, 4  East,  174.) 

As  to  the  amendment  of  coroner's  inquisition,  see  "  Coroner^'  post.' 
By  sect.  25  of  the  14  &  15  Vict.  c.  100,  "  Every  objection  to  any  in- 
dictment for  any  formal  defect  apparent  on  the  face  thereof  shall  be 
taken,  by  demurrer  or  motion,  to  quash  such  indictment  before  the 
jury  shall  be  sworn  and  not  afterwards,  and  any  court  before  which 
such  objection  shall  be  taken  for  any  formal  defect  may,  if  it  be 
thought  necessary,  cause  the  indictment  to  be  forthwith  amended  in 
such  particular  by  some  officer  of  the  court  or  other  person,  and 
thereupon  the  trial  shall  proceed  as  if  no  such  defect  had  appeared." 

The  same  powers  of  amendment  are  conferred  with  respect  to  in- 
formations by  the  14  &  15  Vict.  c.  100,  as  with  respect  to  indictments, 
see  sect.  30  of  that  Act.  Before  that  statute  criminal  informations 
which  are  not  found  upon  the  oath  of  a  jury  might  be  amended  by  the 
court,  and  even  by  a  single  judge  at  chambers,  at  any  time  before  trial, 
{R.  V.  ^¥ilkes,  4  Burr.  2527  ;  R.  v.  Harris,  1  Salk.  47 ;  R.  v.  Lewis, 
12  Mod.  229  ;  B.  v.  Charlesworth,  2  Btra.  871 ;  R.  v.  Holland,  4  T.  R. 
457  ;  Arch.  Gr.  PI.  102,  16th  ed.,)  and  a  mere  clerical  error  in  the 
caption  and  not  the  body  of  the  information  may  be  rectified  even  after 
verdict.    (R.  v.  Hoclcenhall,  3  Mod.  169.) 

On  an  information  in  the  Exchequer  at  the  suit  of  the  Attorney- 
General,  for  breach  of  a  covenant  to  repair  some  Crown  premises,  the 
Attorney-General  was  held  entitled  to  a  rule  absolute  in  the  first 
instance  to  amend  the  information.  {Attomey-Oeneral  v.  Ray,  11 
M.  &  W.  464.)  And  an  information  mi  rem  may  be  amended  by  the 
Crown  after  plea  pleaded  by  adding  additional  counts,  although  a 
recognizance  had  been  entered  into  by  the  bail  to  pay  the  costs  occar 
sioned  by  the  claim,  such  recognizance  having  been  entered  into  before 


Inqnisition. 

Wlien  formal 
objections  must 
be  taken. 


Criminal 
information. 


Information  in 
rem. 


s.  II.]  amentdttent.  167 

the  information  was  filed,      {Attorney-General  v.  Smith,  5  M.  S  W.   2.  By  Statute. 
372  ;  Attorney-General  v.  Henderson,  3  Anst.  714.) 

The  amendment  of  an  information  may  be  extensive  and  material. 
(B,  V.  Fewterus,  Gas.  tenvp.  Hardw.  203 ;  B.  v.  Green,  id.  209.) 

As  to  the  amendments  of  informations  on  pleas  of  abatement,  see 
" Abatement"  ante,  p.  2. 

On  variances  in  written  'instruments  and  other  variances,  see  ante, 
p.  164. 

Where  the  amendment  is  made  before  a  judge  at  his  chambers  the 
prosecutor  should  apply  for  a  summons  to  show  cause  why  the  altera- 
tion should  not  be  effected.  (4  Burr.  2528.)  On  this  the  judge  will 
issue  a  summons  in  the  .cause  directed  to  the  defendant's  clerk  in  court, 
agent,  attorney,  or  solicitor,  requiring  him  to  attend  him  at  his  house 
or  chambers,  and  show  cause  why  the  specific  amendment  should  not 
be  made,  (id,)  but  though  he  is  thus  desired  to  attend,  his  consent  is 
not  necessary,  and  the  judge  will  proceed  to  make  an  order  to  amend 
the  injunction  as  required.     (Id) 

Pleas  are  amendable  at  common  law  before  they  are  filed  upon  the  of  pleas, 
record,  {R.  v.  Knowles,  1  Salic.  47  ;  Gom,.  Dig.  Amendment,  2  C  1,)  but 
when  once  they  are  entered  upon  the  roll  they  can  only  be  altered  by 
virtue  of  some  legislative  enactment.  {B.  v.  Knowles,  ubi  sup.  ;  Bond- 
field  V.  Milner,  2  Burr.  1099.)  Now  all  the  provisions  relating  to 
amendment  on  account  of  variances  under  the  14  &  15  Vict.  c.  100, 
applicable  to  an  indictment,  apply  also  to  pleas;  (see  sect.  30 ;)  but  the 
11  &  12  Vict.  c.  46,  only  applies  to  indictments  or  iuformations. 

Evident  misprisions  in  mere  matters  of  form,  either  in  joining  of  Of  issuea,  con- 
issue  or  setting  out  the  process  are  amendable  at  common  law.  (1  *™"*°<='!3,  &c. 
Stark  a  L.  245.) 

The  amendment  of  a  contiauance  is  by  common  law.  See  6  Edw. 
III.  25  pi.  54,  where  a  discontinuance  of  the  respite  of  the  jury  was 
amended  by  the  Court  after  the  inquest  taken,  and  that  was  before 
any  statute  for  amendments  was  passed  ;  for  erroneous  entries  of  con- 
tinuances were  such  mistakes  of  an  officer  of  the  court  as  may  be 
amended  according  to  the  truth. 

In  Meg.  v.  Gregory,  (4  I).  &  L.  77,)  it  was  thought  that  the  earlier 
statutes  of  amendment  which  did  not  expressly  except  indictments 
were  applicable  to  criminal  proceedings.  In  this  case  the  defendant, 
in  January  1843,  pleaded  not  guilty  to  an  indictment  for  a  misde- 
meanour removed  at  his  instance  into  the  Court  of  Queen's  Bench  by 
certiorari,  and  in  Michaelmas  Term,  1843,  entered  a  retraxit  of  his 
plea,  and  judgment  for  the  Crown  was  accordingly  entered  up  against 
him  as  of  that  term.  His  clerk  in  court,  according  to  the  then  usual 
practice,  made  up  the  plea  roU,  and  in  entering  continuances  from 
term  to  term  he  entered  a  venire  facias  juratores  as  issuing  in  Hilary 
Term,  1843,  returnable  on  the  16th  of  April,  which  was  a  Sunday,  and 
omitted  the  terms  and  years  in  the  continuances  of  the  jury  process. 
The  prosecutor  entered  up  the  judgment  and  all  subsequent  proceed- 
ings, and  in  so  doing  omitted  any  continuances  at  all  from  Easter 
Term,  1844,  to  Trinity  Term,  1845.  In  Trmity  Term,  1845,  the 
defendant  was  sentenced  to  six  months'  imprisonment.  He  then 
brought  error  on  the  judgment,  but  a  rule  was  made  absolute  to  issue 
a  mnire  facias  then  as  of  Hilary  Term,  1843,  returnable  in  Easter 
Term,  1843,  not  on  a  Sunday,  and  correcting  the  roll  accordingly,  and 
for  inserting  the  years  after  the  months  and  the  omitted  continuances 
on  the  roll.  {Reg.  v.  Gregory,  4  Z>.  c6  X.  77  ;  16  L.  J.  Q.  B.  281 ;  see 
15  Q.  B.  957.)  It  was  also  there  said,  that  it  was  clear  that  mistaken 
statements  of  acts  of  the  court  made  by  its  officers  on  records  may  be 
amended  according  to  the  truth  by  the  common  law.  (8  Bep.  166, 
Blachmore's  case) 

A  verdict  may  be  corrected  from  the  notes  of  the  judge  or  clerk  of  Of  Tcrdicts. 
assize,  or  minutes  signed  by  the  jury.  (Gibson's  case,  cited  ]  Z>oug.  377 ; 
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2.  By  Statute.  B.  v.  Hazel,  1  Zeach,  406  ;  B.  v.  Sat/es,  2  Stra.  843.)    And  it  has  been 

decided  that  though  a  verdict  of  not  guilty  be  recorded,  yet  if  it 

appear  promptly  that  it  is  not  according  to  the  intention  of  the  juiy, 
it  may  be  vacated  and  set  right.  (B.  v.  Parkin,  1  B.  &  M.  45).  If  a 
jury  bring  in  a  verdict  which  is  not  a  lawful  verdict,  they  may  be  sent 
back  to  re-consider  it.  (JReg.  v.  Yeadon,  L.  SCSI;  31  L.  J.  M.  C.  70.) 
But  if  the  jury  bring  in  a  verdict  which  is  a  lawful  verdict,  which, 
under  a  mistake  of  law,  the  judge  refuses  to  receive,  and  desires  them 
to  re- consider,  whereupon,  and  in  consequence  of  what  the  judge  has 
told  them,  they  find  another  verdict,  this  amounts  to  a  inistrial,  and  a 
venire  de  novo  would  be  awarded.  {Reg.  v.  Yeadon,  ubi  sup.)  But  if 
there  be  no  notes  of  the  judge,  &c.,  or  other  document  to  amend  by,  the 
recollection  of  the  judge  will  not  be  sufficient,  and  the  amendment 
cannot  be  allowed.  {Reg.  v.  Virrier,  12  A.  &  E.  317.) 
Judgments.  The  sentence  may  be  amended  or  altered  at  any  time  during  the 

continuance  of  the  same  assizes  at  which  it  was  passed,  (S.  v. 
Fletcher,  Buss.  &  B.  58,)  and  before  judgment  in  the  Exchequer  Cham- 
ber. The  court  below  on  motion  permitted  the  prosecutor  of  an 
indictment  for  libel  removed  into  the  Queen's  Bench,  to  amend  the 
record  of  the  sentence  by  the  rule  of  sentence  as  entered  in  the 
master's  book.  {Gregory  v.  The  Queen,  15  Q.  B.  957.)  Upon  an  indict- 
ment in  the  Queen's  Bench  for  a  misdemeanour,  after  verdict,  judg- 
ment, and  sentence  passed  by  the  judge  at  the  assizes,  by  virtue  of  the 
11  Geo.  IV.  and  1  Will.  IV.  o.  70,  s.  9,  the  court  afterwards  upon 
motion  "  amended "  by  virtue  of  the  same  section  the  judgment  by 
setting  it  aside.    {Reg.  v.  Nott,  D.&M.l;  12  L.  J.  M.  C.  143.) 


Certiorari. 


Habeas  corpus. 


Crown  case  re- 
served. 


On  writ  of  error. 


Of  return  to  Certiorari.'} — Where  a  statute  allows  of  it,  an  order  or 
conviction  returned  to  a  writ  of  certiorari  may  be  amended  under  the 
12  &  13  Vict.  c.  45,  s.  7,  for  which  see  post,  p.  169.  The  court  on  a 
return  to  a  writ  of  certiorari  amended  an  order  of  removal  by  inserting 
the  words  "in  and"  before  the  word  "for"  in  the  description  of  the 
justices  making  the  order,  who  were  described  as  justices  for  a  borough. 
And  the  court  said  that  the  only  condition  to  the  power  of  amend- 
ment under  that  statute  was  that  it  should  be  shown  to  their  satisfac- 
tion that  sufficient  grounds  were  in  proof  before  the  justices  to  have 
authorized  the  drawing  up  of  the  order  free  from  the  omission  {B.  v. 
Hellingley,  \  E.  &  E.  749  ;  28  L.  J.  M.  0.  167.) 

Of  return  to  Habeas  Corpus^ — The  court  may  in  its  discretion  allow 
the  return  to  a  writ  of  habeas  corpus,  to  be  amended  after  it  has  been 
returned.  {R.  v.  Batchdor,  re  Canadian  Prisoners,  1  Per.  &  D.  516 ; 
and  see  Be  Clarice,  6  Jurist,  751.)  As  to  the  substitution  of  a  good 
warrant  of  commitment  for  a  defective  one,  see  post,  p.  172. 

Ora  a  crown  case  reserved.] — By  the  11  &  12  Vict.  c.  78,  s.  2,  where 
a  case  has  been  reserved  for  the  Court  of  Crown  Cases  Reserved,  it 
has  power  to  affirm,  reverse,  or  amend  any  judgment  which  shall  have 
been  given  on  the  indictment  or  inquisition  at  the  trial.  In  Beg.  v. 
Yeadon,  {L.  S  C.  SI  ;  31  L.  J.  M.  C.  70,)  the  court  awarded  a  venire  de 
novo. 

And  by  sect.  4,  the  court  may  cause  the  case  or  certificate  issued 
under  that  Act,  to  be  sent  back  for  amendment,  and  thereupon  the 
same  shall  be  amended  accordingly,  and  judgment  shall  be  delivered 
after  it  shall  have  been  amended.  Cases  were  amended  in  Beg.  v.  Hey, 
1  Den.  0.  C.  602  ;  2  C.  tt-  K.  983  ;  Beg.  v.  Perkins,  2  Ben.  C.  C.  459  ; 
21  L.  J.  M.  C.  152).  ' 

And  by  sect.  5,  on  a  vi^rit  of  error  upon  any  judgment  in  any  indict- 
ment, information,  presentment,  or  inquisition,  the  court  of  error  may 
reverse  the  judgment,  or  pronounce  the  proper  judgment,  or  remit  the 
record  to  the  case  below.    {B.  v.  Holloway,  2  Ben.  C.  C.  287.) 
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On  a  case  stated  hy  justices.'] — Where  a  case  granted  by  justices  under  2.  By  Staimte. 

the  20  &  21  Vict.  c.  43,  has  been  defectively  stated,  the  court  will  not   

as  a  general  rule  send  the  case  back  to  be  amended  on  motion  before  pfcaae  stated  by, 

argument ;  {Christie  v.  Guardians  of  the  Poor  of  St.  Luhe,  Chelsea,  8  ^"''""^^ 

B.  S  R  992  ;  27  L.  J.  M.  C.  153  ;)  but  where  an  order  had  been  given 

in  evidence,  and  there  was  a  dispute  as  to  that  fact,  and  the  justices 

omitted  to  send  it  up  with  the  case,  the  court  made  a  rule  absolute, 

before  the  case  came  on  to  be  argued,  for  the  case  to  be  sent  back  to 

the  justices  to  be  more  fully  stated.     {The   Yorkshire  Tire  and  Axle 

Company  v.  Botherham  Local  Board  of  Health,  27  L.  J.  C.  P.  235.) 

But  upon  the  argument  of  a  case  stated,  the  court  will  not  amend  an 

order  made  upon  one  section  of  an  Act  by  altering  it  into  an  order 

under  another  section,  so  as  to  deprive  the  party  convicted  of  a  right 

of  appeal  which  he  would  have  had  from  the  order,  if  it  had  been 

originally  drawn  in  the  amended  form.     {Shackell  v.  West,  2  E.  &  E. 

326;  29Z. /.  Jf.  C.  45.) 

Simple  powers  of  amendment  are  conferred  upon  the  judges  of  the   County  Court 
county  courts  under  the  County  Court  Acts  and  Rules,  but  there  is  no   •*^'''^' 
power  of  amending  a  judgment  summons  upon  a,  judgment  obtained  judgment 
under  the  Act,  by  adding  the  name  of  the  husband  of  a  woman  who  summons. 
had  obtained  a  judgment  when  a  feme  sole,  and  subsequently  married, 
and  therefore  a  man  who  swore  falsely  on  the  hearing  of  such  amended 
summons,   could  not  be   convicted   of  perjury.      {Beg.  v.  Pearce,  3 
B.  &  8.  531 ;  32  L.  J.  M.  C.  75.) 


2.  By  Sessions. 

By  5  Geo.  TI.  c.  15,  "  On  all  appeals  to  the  sessions  against  the   Ordei-s  or 
judgments  or  orders  of  any  justices  of  the  peace,  the  sessions  shall  judgments  of 
cause  any  defect  of  form  that  shall  be  found  in  any  such  judgments  or  ''"^  ""^^^ 
orders  to  be  rectified  and  amended,  without  any  costs  to  the  parties 
concerned,  and  after  such  amendment  shall  proceed  to  hear,  examine, 
and  consider  the  truth  and  merits  of  all  matters  concerning  such  judg- 
ments or  orders,  and  examine  proofs  relating  thereto  and  make  such 
determinations  as  if  there  had  not  been  any  defect  or  want  of  form." 

Upon  the  5  Geo.  II.  c.  15,  above  recited,  it  had  been  holden  that  the  Orders  of 
substitution  of  the  name  of  one  parish  for  the  other,  obviously  by  the  removal,  &o. 
mistake  of  the  clerk,  as  where  an  order  after  the  adjudication  that  the 
settlement  was  Huggershall,  directed  the  pauper  to  be  removed  to 
Harrow,  was  a  defect  in  form  and  amendable  ;  (ffi.  v.  Harrow  on  the 
Hid,  2  Bott,  706) ;  and  when  an  order  of  removal  was  directed  to  the 
churchwardens  and  overseers  of  the  parish  of  L.,  and  it  appeared  that 
L.  was  a  village  and  had  no  churchwardens,  it  was  amended  as  a  defect 
of  form ;  {B.  v.  Inhabitants  of  Amlwch,  Z  B.S  R.  M.  G.  303  ;)  but  that 
if  an  order  of  removal  omitted  the  statement  that  the  removal  was 
upon  the  complaint  of  the  parish  ofiicers  or  the  statement  that  the 
pauper  was  actually  chargeable,  or  to  show  the  jurisdiction  of  the 
removing  justices,  it  was  defective  as  a  matter  of  substance  and  not 
amendable.     {R.  v.  Oreat  Bedwin,  Burr.  Sett.  Cas.  163.) 

Now  by  the  12  &  13  Vict.  c.  45,  s.  7,  which  recites  that,  "  Whereas  in 
many  cases  where  the  justices  of  the  peace  are  by  law  empowered  to 
make  orders  or  to  give  judgments,  great  expense  and  frequent  failures 
of  justice  have  been  occasioned  by  reason  that  such  orders  or  judg- 
ments have  on  appeal  to  the  general  or  quarter  sessions  of  the  peace, 
or  on  removal  by  certiorari  into  the  Court  of  Queen's  Bench,  been 
quashed  or  set  aside  upon  exceptions  or  objections  to  the  form  of  the 
order  or  judgment,  irrespective  of  the  truth  and  merits  of  the  matters 
in  question,"  it  is  enacted  "  That  if  upon  the  trial  of  any  appeal  to 
any  court  of  general  or  quarter  sessions  of  the  peace,  against  any 
order  or  judgment  made  or  given  by  any  justice  or  justices  of  the  peace, 
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2,  By  Statute,  or  if  upon  tlie  return  to  any  writ  of  certiorari,  any  objection  shall  be 

made  on  account  of  any  omission  or  mistake  in  tbe  drawing  up  of  such. 

order  or  judgment,  and  it  shall  be  shown  to  the  satisfaction  of  the 
court  that  sufficient  grounds  were  in  proof  before  the  justice  or  justices 
making  such  order  or  giving  such  judgment,  to  have  authorized  the 
drawing  up  thereof  "free  from  the  said  omission  or  mistake,  it  shall  be 
lawful  for  the  court  upon  such  terms  as  to  payment  of  costs  as  it  shaU 
think  fit,  to  amend  such  order  or  judgment,  and  to  adjudicate  thereupon 
as  if  no  such  omission  or  mistake  had  existed.  Provided  always,  that 
no  objection  on  account  of  any  omission  or  mistake,  in  any  such  order 
or  judgment  brought  upon  a  return  to  a  writ  of  certiorari  shall  be 
allowed,  unless  such  omission  or  mistake  shall  have  been  specified  in 
the  rule  for  issuing  such  certiorari." 

Under  this  section  where,  on  an  order  made  by  borough  justices,  they 
were  described  as  justices  for  the  borough,  the  court  amended  the 
order  after  it  had  been  brought  tip  by  certiorari,  by  inserting  the  words 
"  in  and "  before  the  word  "  for,"  {R.  v.  HelUngley,  \  E.  S  E.  749  ; 
28  L.  J.  M.  0.  167,)  and  would  not  grant  costs.  But  under  the 
16  &  17  Vict.  c.  97,  the  court  held  that  the  sessions  could  not  amend 
an  order  of  maintenance  addressed  to  the  "  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Liverpool,"  by  inserting  instead 
the  words  "  guardians  of  the  poor  of  the  parish  of  Liverpool." 
There  were  in  fact  in  that  case  two  bodies,  the  overseers  and  the 
guardians,  and  the  court  assigned  as  the  reason  for  not  allowing  the 
amendment,  that  it  would  be  making  a  new  order  on  new  parties. 
Had  it  been  a  mere  mistake,  such  as  a  misnomer,  and  the  order  had 
been  served  on  the  guardians,  the  amendment  would  probably  have 
been  allowed.  {Reg.  v.  Inhabitants  of  Liverpool,  2  E.S  E.  687 ;  29  L.  J. 
M.  a  137.) 
Rocognizancea.  By  sect.  8  of  the  same  Act,  after  reciting  that  "  the  statutes  giving 

a  right  of  appeal  against  orders  or  summary  convictions  fre- 
quently require  a  recognizance  or  recognizances  to  be  entered  into  as 
a  condition  of  such  appeal,  and  appellants  are  liable  to  be  prevented 
from  trying  their  appeals  upon  the  merits  in  consequence  of  imperfec- 
tions in  the  taking  of  such  recognizances,"  it  is  enacted,  "  That  where 
any  recognizance  or  recognizances  which  shall  have  been  entered  into, 
within  the  time  by  law  required  before  any  justice  or  justices  for  the 
purpose  of  complying  with  any  such  condition  of  appeal,  shall  appear 
to  the  court  before  which  such  appeal  is  brought,  to  have  been  insuffi- 
ciently entered  into  or  to  be  otherwise  defective  or  invalid,  it  shall  be 
lawful  for  such  court,  if  it  shall  so  think  fit,  to  permit  the  substitution 
of  a  new  and  sufficient  recognizance,  or  new  and  sufficient  recognizances, 
to  be  entered  into  before  such  court,  in  the  place  of  such  insufficient, 
defective,  or  invalid  recognizance  or  recognizances,  and  for  that  pur- 
pose to  allow  such  time  and  make  such  examination  and  impose  such 
terms  with  respect  to  payment  of  costs  to  the  respondent  or  respon- 
dents, as  to  such  court  shall  appear  just  and  reasonable,  and  such 
substituted  recognizance  or  recognizances  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  the  same  had  been  duly  entered  into 
at  any  earlier  time  or  times  as  required  by  any  statute  or  statutes  for 
that  purpose." 
Gvonnds  ot  ^y  s®°^-  ^  °^  ^^^  ^^'^'^  ^'^^'  "  K  is  enacted  with  reference  to  the  state- 

appe.Tj.  ment  of  grounds  of  appeal  required  by  that  or  any  other  Act,  that  the 

court  of  general  or  quarter  sessions  should  allow  no  objection  on 
account  of  any  defect  in  the  form  of  setting  forth  any  gi-ound  of 
appeal,  nor  to  the  reception  of  legal  evidence  offered  in  support  of  any 
ground  of  appeal,  unless  the  court  should  be  of  opinion  that  such 
ground  of  appeal  is  so  imperfectly  or  incorrectly  set  forth  as  to  be 
insufficient  to  enable  the  party  receiving  the  same,  to  inquire  into  the 
subject  of  such  statement,  and  to  prepare  for  trial."  And  it  is  provided, 
"  That  in  all  cases  where  the  court  shall  be  of  opinion  that  any  objec- 
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tion  to  any  ground  of  appeal,  or  to  the  reception  of  evidence  in  support  2.  By  Stainite. 

thereof  ought  to  prevail,  it  shall  be  lawful  for  such  court,  if  it  shall  so ■ 

think  fit,  to  cause  any  such  ground  of  appeal  to  be  forthwith  amended 
by  some  offtcer  of  the  court  or  otherwise,  on  such  terms  as  to  payment 
of  costs  to  the  other  party,  or  to  postponing  the  trial  to  another  day  in 
the  same  sessions  or  to  the  next  subsequent  sessions,  or  both  payment 
of  costs  and  postponement  as  to  such  court  shall  appear  just  and 
reasonable." 

And  by  sect.  9  of  the  same  Act,  it  is  further  enacted  "  That  the  Decisions  of 
decisions  of  the  court  of  general  or  quarter  sessions  of   the  peace,  artotmend-™^ 
upon  the  hearing  of  any  appeal  as  to  the  sufiiciency  of  the  statement  ment  to  be  final. 
of  any  ground  or  grounds  of  appeal,  and  as  to  the  amending  or  refus- 
ing to  amend  any  order  or  judgment  of  a  justice  or  justices  appealed 
against,  or  the  statement  of  any  ground  or  grounds  of  appeal,  and  as 
to  the  substitution  of  any  new  recognizance  or  recognizances  as  afore- 
said shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in  any  court 
by  means  of  a  writ  of  certioran,  a  mandamus,  or  otherwise." 

By  the  4th  section  of  the  11  &  12  Vict.  c.  31,  which  recites  that  a  statement  of 
statement  of  grounds  of  removal  or  appeal  is  required  to  be  communi-  grounds  of 
cated  by  and  to  the  respective  parties  to  an  appeal  before  the  hearing  ™°™' "" 
of  the  appeal,  it  is  enacted  in  the  proviso  that  in  all  cases  where  the 
court  shall  be  of  opinion  that  any  objection  (of  the  nature  therein  men- 
tioned) to  such  statement  or  to  the  reception  of  evidence  ought  to  pre- 
vail, it  shall  be  lawful  for  such  court,  if  it  shall  so  think  fit,  to  cause 
any  such  statement  of  grounds  of  I'emoval  or  appeal  to  be  forthwith 
amended  by  some  oflBcer  of  the  court  or  otherwise,  on  such  terms,  &c., 
as  to  such  court  shall  appear  just  and  reasonable. 

And  now  by  sect.  6  of  the  same  Act,  if  upon  the  trial  of  any  appeal  Order  ot  removal, 
against  an  order  of  removal,  or  upon  the  return  of  a  writ  of  certiorari, 
any  objection  shall  be  made  on  account  of  any  omission  or  mistake  in 
the  drawing  up  of  such  order,  and  it  shall  be  shown  to  the  satisfaction 
of  the  court,  that  sufficient  grounds  were  in  proof  before  the  magistrates 
making  such  order  to  have  authorized  the  drawing  up  thereof,  free 
from  the  said  omission  or  mistake,  it  shall  be  lawful  for  the  court  upon 
such  terms  as  to  payment  of  costs  as  it  shall  think  fit,  to  amend  such 
order  of  removal,  and  to  give  judgment,  as  if  no  such  omission  or  mis- 
take had  existed. 

And  by  sect,  7  of  the  same  Act  the  decision  of  the  court  as  to  such 
amendments  is  final.     (See  also  12  &  13  Vict.  c.  45,  s.  9,  supra.) 

The  powers  of  amendment  of  grounds  of  removal  conferred  upon  the  Of  grounds  of 
quarter  sessions  by  the  11  &  12  Vict.  c.  31,  s.  4,  have  been  held  to  ex-  removaJ. 
tend  to  the  addition  of  an  entirely  new  ground ;  (Reg.  v.  The  Inhabitants 
of  Llangenney,\B.&S.  311 ;  Z'i.L.J.M.  C.  665  ;  and  see  Reg.Y.  Ruyton, 
Inhabitants  of,  \  B.  &  S.  534  ;  30  L.  J.  M.  C.  229  ;)  but  it  certainly 
seems  that  the  language  of  the  Act  was  strained  by  the  court,  in  order  to 
remedy  the  mischief  to  meet  which  the  Act  was  passed.  The  lord  chief 
justice  dissented  from  so  extensive  an  interpretation  of  the  statute  in 
the  earlier  case,  and  was  no  party  to  the  decision  in  the  later.  But 
the  court  was  unanimous  in  both  cases  in  deciding  that  the  7th  section 
made  the  decision  of  the  sessions  final  as  to  any  question  as  to  the 
sufiiciency  of  the  statement  of  the  grounds  of  removal,  and  of  the  admis- 
sibility of  evidence  in  support  thereof,  and  that  the  court  of  sessions  had 
no  power  to  state  a  case  for  the  opinion  of  the  court  above,  or  the 
court  above  to  review  the  decision.    (76.) 

By  12  &  13  Vict.  c.  45,  s.  10,  "That  every  court  of  general  or  quarter  indictments  at 
sessions  of  the  peace,  on  the  trial  of  any  ofience  within  its  jurisdiction,  sessions. 
whenever  any  variance  or  variances  shall  appear  between  any  matter 
in  writing  or  in  print  produced  in  evidence,  and  the  recital  or  setting  as  to  variances 
forth  thereof  in  the  indictment,  shail  have  the  same  power  in  all  re-  in  writings, 
spects  to  cause  the  indictment  to  be  amended,  which  is  given  to  courts 
of  oyer  and  terminer,  and  general  gaol  delivery,  with  regard  to  oflfences 
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2.  By  Statute. 

11  &  12  Vict, 
c.  46. 


Emetttimntt 


[S.  II.' 


After  plea  in 
abatement. 


Crown  case 


tried  before  such  last-mentioned  courts,  by_  virtue  of  an  Act  of  the 
twelfth  year  of  her  present  Majesty's  reign,  intituled  '  An  Act  for  the 
Eemoval  of  Defects  in  the  Administration  of  Criminal  Justice ;'  and  after 
such  amendment  the  trial  shall  proceed  in  the  same  manner  in  all 
respects,  both  with  regard  to  the  liability  of  witnesses  to  be  indicted 
for  perjury  and  otherwise,  as  if  no  such  variance  or  vai-iances  had 
appeared."  (See  as  to  11  &  12  Vict.  c.  46,  and  the  amendments  now  to 
be  made  in  indictments  generally,  ante,  p.  164,  et  seq.) 

Further  powers  of  amendment  of  indictments  are  conferred  on  ses- 
sions by  the  14  &  15  Vict.  c.  100,  which  extends  the  powers  of  amend- 
ment conferred  on  the  sessions  by  the  12  &  13  Vict.  c.  45.  (See  aiite, 
p.  164). 

The  7  Geo.  IV.  c.  64,  s,  19,  gives  power  to  amend  after  a  plea  in 
abatement ;  but  since  the  14  &  15  Vict.  c.  100,  s.  24,  the  plea  in  abate- 
ment for  the  want  of  or  imperfection  in  the  addition  of  a  defendant 
would  be  of  no  avail. 

The  11  (fe  12  Vict.  c.  78,  gives  the  Court  of  Crown  Cases  Reserved 
power  to  send  back  a  case  for  amendment,  which  may  thereupon  be 
amended.  (See  awie,  p.  168.  As  to  amendments  of  poor-rates,  see  tit. 
"Poor:') 


Convictions. 


On  appeal. 
Excise. 


Warrant  of 
comnutmenti 


3.  By  Justices  out  op  Sessions. 

A  justice  may  draw  up  a  conviction  at  any  time  before  the  return  of 
the  certiorari,  although  after  a  commitment,  (J[fci«sey  v.  Johnson,  \%Eait, 
82,)  or  at  any  time  before  the  return  to  a  vsrit  of  habeas  corpus,  {Ex  parte 
Smith,  ZH.dbN.  227 ;  27  L.  J.  M.  C.  186  ;  R.  v.  Riehwrds,  5  Q.  B.  926,) 
or  after  the  penalty  has  been  levied  by  distress,  {R.  v.  Barher,  1  East,  186,) 
or  after  action  brought  against  the  magistrate,  {Lindsay  v.  Leigh,  11 
Q.  B.  455  ;  Oray  v.  Gookson,  16  Ea,st,  21,)  ,and  even  after  a  conviction 
has  been  returned  to  the  sessions,  he  may  substitute  an  amended  one 
for  it.   (Selwood  v.  Mount,  9  Gar.  dcP.lb;  Glianey  v.  Payne,  1  Q.  B.  723.) 

But  the  amended  conviction  must  be  drawn  up  before  the  first  con- 
viction has  been  quashed,  or  before  the  defendant  has  been  discharged, 
if  the  discharge  was  by  reason  of  the  invalidity  of  the  conviction  re- 
cited in  a  warrant  of  commitment,  for  in  such  a  case  the  discharge  is 
equivalent  to  quashing  the  conviction.  {Ghaney  v.  Payne,  1  Q.  B.  712 ; 
Charter  v.  Oreame,  13  Q.  B.  216.)  But  it  must  be  clearly  shown  to  the 
court  to  which  the  return  is  made  to  the  writ  of  certiorari  or  habeas 
corpus,  that  the  amended  convictions  or  warrants  had  come  from  the 
same  justices  as  originally  convicted  or  cominitted  the  defendant.  {Re 
Elmy  V.  Sawyer,  1  A.  &  E.  843  ;  Ex  parte  Smith,  Z  E.  &  N.  227  ;  27 
L.  J.  M.  C.  186.) 

So,  if  the  justice  has  delivered  to  the  defendant  a  copy  of  the  con- 
viction as  that  upon  which  the  subsequent  proceedings  have  been 
founded,  he  is  not  precluded  from  drawing  up  and  returning  a  con- 
viction in  a  formal  shape.  {Batten  v.  Carew,  6  B.  (h  R.  558  ;  Z  B.  &  C. 
649  ;  R.  V.  Allen,  15  East,  333.) 

As  to  the  amendment  of  convictions  and  orders  on  appeal  to  quarter 
sessions,  see  the  12  &  13  Vict.  c.  45,  s.  7,  ante,  169. 

The  Excise  Acts  allow  amendments  by  justices  of  the  peace  in  any 
information,  conviction,  or  warrant  of  commitment  for  any  offence 
under  those  Acts,  see  post,  "  Excise." 

A  good  warrant  of  commitment  may  be  substituted  on  the  return  to 
■  a  writ  of  habeas  corpus,  if  the  facts  admit  of  it,  in  the  place  of  the  war- 
rant upon  which  the  committal  took  place.   {Reg.  v.  Smith,  ZH.&N.  227; 
27  L.  J.  M.  C.  186  ;  Ex  parte  Gross,  2  H.  dc  N.'Zbi  ;  26  L.  J.  M.  G.  201.) 


amwus  (Utiriee. 


J.P  a  judge  is  doubtful  or  mistaken  in  matter  of  law,  a  stander-by 
may  inform  the  court  as  amicus  ourice.  (2  Co.  Inst.  178.)  Any  one  as 
amicus  curiae  may  move  to  quash  a  bad  indictment.  (Gomb.  13.) "  It 
seems  the  party  himself  should  be  present.     (2  Mow,  297.) 
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Anchors  and 
Chain  Gables. 


[27  &  28  Vict.  c.  27.] 

X*  OR  the  better  security  of  the  Kves  and  property  afloat  in  sea-going 
ships,  the  27  &  28  Vict.  c.  27  was  passed  to  regulate  the  purchase  and 
sale  of  chain  cables  and  anchors. 

1.  No  chain  cables  or  anchors  over  1681bs.  weight  to  be  sold  unless 
tested  and  stamped.     (Sect  11.) 

2.  Counterfeiting  stamp,  or  selling  knowing  to  be  wrongly  stamped, 
a  misdemeanour.     (Sect.  12.) 

By  sect.  11,  "  From  and  after  the  1st  of  July,  1865,  it  shall  not  be  Anchors  and 
lawful  for  any  maker  of  or  dealer  in  chain  cables  or  anchors,  to  sell  or  tested  and" 
contract  to  sell  for  the  use  of  any  vessel,  any  chain  cable  whatever,  or  stamped  before 
any  anchor  exceeding  in  weight  1681bs.,  unless  such  chain  cable  or  ^*^*- 
anchor  shall  have  been  previously  tested  and  duly  stamped  in  accord- 
ance with  the  provisions  of  this  Act ;  and  if  any  person  acts  in  contra- 
vention of  this  provision,  he  shall  for  every  such  offence,  upon  a  sum- 
mary conviction  for  the  same  before  a  justice  of  the  peace,  or  in 
Scotland  before  any  sherifl^,  justice,  or  magistrate,  be  liable  to  a  penalty 
net  exceeding  fifty  pounds.'' 

By  sect.  12,  "  If  any  person  shall  stamp  or  assist  in  stamping  any  improper  stamp- 
chain  cable  or  anchor  with  the  stamp  of  any  tester,  or  with  a  stamp  ^g^L^J^  ^^ 
or  mark  purporting  to  be  the  stamp  of  any  tester,  without  the  autho-  ' 

rity  of  the  tester,  whose  stamp  shall  have  been  so  used  or  counterfeited, 
or  with  any  other  stamp  or  mark,  for  the  purpose  or  with  the  intention 
of  passing  such  chain  cable  or  anchor,  or  of  allowing  or  assisting  in  the 
same  being  passed  as  a  chaiu  cable  or  anchor  duly  tested  and  stamped 
under  the  powers  of  this  Act,  or  if  any  person,  knowing  any  such  chain 
cable  or  anchor  to  have  been  so  wrongfully  marked  or  stamped  as 
aforesaid,  shall  sell  the  same,  or  deliver  the  same  to  any  person  to  be 
taken  or  used  as  part  of  the  equipment  of  any  vessel,  or  if  any  person 
shall  write  out  and  deliver  to  any  person  any  certificate  or  document 
purporting  to  be  a  certificate  under  this  Act,  that  any  chain  cabla  or 
anchor  has  been  tested  and  stamped  under  the  provisions  ot  this  Act, 
knowing  that  the  chain  cable  or  anchor  referred  to  in  such  certificate 
or  document  had  not  been  so  tested  or  stamped,  every  person  so  offend- 
ing shall  be  guilty  of  a  misdemeanour,  or  in  Scotland  of  an  offence, 
and  for  every  such  misdemeanour  or  offence  shall  be  liable,  in  the  dis- 
cretion of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
•years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement." This  Act  is  to  continue  in  force  to  the  ]  st  of  July,  1872, 
and  no  longer. 

The  Act  is  not  to  affect  contracts  with  the  admiralty,  s.  14. 

The  Act  contains  provisions  for  the  appointment  and  licensing  of 
testers  and  testing  apparatus,  ss.  6 — 10,  and  certificates  of  testing  to  be 
granted  by  them. 
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animals. 


[S.I. 


1.  Imporlor- 
tion  of. 


ril  &  12  Yict.  c.  105;  11  &  12  Vict.  o.  107;  16  &  17  Vict.  c.  62  j  29  Vict, 
cc.  2, 15,  110 ;  30  &  31  Vict.  c.  125.] 

I.  Importation  of,  and  Regulations  respecting  Landing  of  Foreign 

Animals,  174. 
II.  Buying  and  Selling  of,  175. 

III.  Regulation  of  Sale  of  Diseased  Cattle  and  Food,  and  Move- 

ment of  Infected  Animals,  176. 

IV.  Discovery  and  Suppression  of  Disease,  178. 
V.  Slaughtering  Cattle  and  Animals,  198. 

VI.  Cruelty  to  Animals,  208. 


X  HE  law  relating  to  foreign  and  diseased  cattle  and  other  animals  is 
now  contained  in  the  11  &  12  Vict.  c.  105,  11  &  12  Vict.  c.  107,  16  &  17 
Vict.  c.  62 ;  "  The  Cattle  Diseases  Prevention  Act,  1866  "  (29  Vict, 
c.  2),  29  Vict.  c.  15  ;  "  The  Cattle  Diseases  Prevention  Amendment 
Act,  1866  "  (29  Vict.  c.  110)  ;  "  The  Contagious  Diseases  (Animals) 
Act,  1867  (30  &  31  Vict.  c.  125). 

As  to  stealing  of,  and  killing  with  intent  to  steal,  see  "Larceny,"  Vol. 
III.  As  to  slaughtering  horses,  &c.,  and  some  laws  relating  to  them, 
see"ifoms,"  Vol.  III. 

As  to  Dogs,  see  post,  "  Dogs,"  Vol.  II. 

As  to  killing  and  maiming  of,  see  "  Malicious  Injuries  to  Property" 
Vol.  III. 


Impoi'tatiou  of. 


Power  to  pro- 
hibit. 


Power  to  make, 
by  order  in  coun- 
cil, regulations 
for  subjecting 
sheep  and  other 
animals  to 
quarantine. 


I.  Importation  of,  anti  ifteBulations  resjjectina  i^t  Hantiing  of 
dFowifln  animals. 

The  Importation  of  cattle  from  foreign  countries  and  the  colonies  is 
now  regulated  in  general,  and  the  duties  fixed  by  the  excise.  (See 
"Excise  and  Customs"  Vol.  II.) 

By  11  &  12  Vict.  c.  105,  intituled  "  An  Act  to  Prohibit  the  Importa- 
tion of  Sheep,  Cattle,  or  other  Animals,  for  the  purpose  of  preventing 
the  Introduction  of  Contagious  or  Infectious  Disorders,"  [4th  Sep- 
tember, 1848,]  reciting  that"  it  is  expedient,  in  order  to  prevent  the 
introduction  of  contagious  or  infectious  disorders  among  sheep,  cattle, 
horses,  and  other  animals,  that  power  should  be  given  to  her  Majesty 
in  council  to  take  such  measures  as  may  appear  to  be  necessary  for  pre- 
venting or  regalating  the  importation  of  animals  from  parts  beyond 
the  seas  where  such  infectious  or  contagious  disorders  prevail :"  it  is 
enacted  (sect.  1),  "  That  it  shall  be  lawful  for  her  Majesty,  from  time 
to  time,  by  order  in  council,  to  prohibit  the  importation  or  introduction 
into  the  United  Kingdom,  or  into  any  particular  port  or  ports  thereof, 
of  cattle,  sheep,  horses,  or  other  animafe,  either  generally  or  from  any 
place  or  places  that  may  be  named  in  such  order,  for  such  period  or 
periods  as  she  may  deem  to  be  necessary,  for  the  purpose  of  preventing 
the  introduction  of  any  infectious  or  contagious  disorder  among  the 
sheep,  cattle,  horses,  or  other  animals  in  this  country." 

Sect.  2.  "  That  it  shall  be  lawful  for  her  Majesty  from  time  to  time, 
by  order  in  council,  to  make  such  regulations  for  subjecting  sheep, 
cattle,  horses,  or  other  animals  to  quarantine,  or  for  causing  the  same 
to  be  destroyed  upon  their  arrival  in  this  countiy,  or  for  destroying 
any  hay,  straw,  fodder,  or  other  article  whereby  it  appears  to  her  that 
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animals. 


infection  or  contagion  may  be  conveyed,  and  generally  to  make  auch 
regulations  with  respect  to  the  importation  of  sheep,  cattle,  horses,  or 
other  animals,  as  she  may  consider  to  be  necessary  in  order  to  prevent 
the  introduction  of  any  contagious  or  infectious  disorder." 

Sect.  3.  "That  if  any  cattle,  sheep,  horses,  or  other  animals  be  im- 
ported or  introduced,  or  attempted  to  be  imported  or  introduced, 
contrary  to  the  provisions  of  any  order  or  orders  in  coimcil  made  in 
pursuance  of  this  Act,  the  same  shall  be  forfeited  iu  like  manner  as 
goods  prohibited  to  be  imported  by  any  Act  relating  to  the  customs ; 
and  all  persons  importing  or  introducing,  or  attempting  to  import  or 
introduce  the  same  shall  be  liable  to  such  penalties  as  are  imposed  on 
persons  importing  or  attempting  to  import  goods  prohibited  by  Acts 
relating  to  the  customs." 

Sect.  4.  "  That  it  shall  be  lawful  for  her  Majesty,  by  any  further 
order  or  orders  in  council,  from  time  to  time  to  revoke  the  whole 
or  any  part  of  any  order  or  orders  issued  by  her  Majesty  in  council 
under  the  authority  of  this  Act ;  and  that  from  and  after  a  day  to  be 
named  in  such  order  or  orders  of  revocation,  such  order  or  orders 
issued  under  the  authority  of  this  Act,  or  such  part  thereof  as  shall 
be  specified  in  such  order  or  orders  of  revocation,  shall  cease  and  deter- 
mine." 

Sect.  5.  "  That  every  order  or  orders  in  council  issued  under  the 
authority  of  this  Act  shall,  within  fourteen  days  after  the  issuing 
thereof,  be  twice  published  in  the  London  Gazette  ;  and  that  a  copy 
of  every  order  or  orders  in  council  issued  under  the  authority  of  this 
Act  shall  be  laid  before  both  Houses  of  Parliament  within  six  weeks 
after  issuing  the  same,  if  Parliament  be  then  sitting,  and  if  not,  then 
within  six  weeks  after  the  commencement  of  the  then  next  session  of 
Parliament." 

By  30  &  31  Vict.  c.  125,  sect.  46,  "  The  Privy  Council  may  from 
time  to  time  by  order  regulate  the  landing  in  Great  Britain  of  foreign 
animals  (that  is  to  say,  animals  brought  by  sea  from  any  place  out  of 
the  United  Kingdom),  either  as  regards  the  port  or  ports  or  as  regards 
the  part  or  parts  of  the  port  or  ports  at  which  such  animals  may  be 
landed,  and  may  define  the  limits  of  such  ports  for  the  purposes  of 
this  Act,  and  may  from  time  to  time  by  order  prohibit  or  regulate 
the  removal  and  regulate  the  disposal,  by  slaughter  or  otherwise,  of 
such  animals  from  or  at  any  such  port  or  any  part  thereof." 

By  sect.  47,  "  It  shall  be  lawful  for  the  local  authority  to  provide, 
erect,  and  fit  up  proper  places  for  the  sale  of  such  animals,  lairs  for 
and  slaughter  of  the  same,  and  for  such  purpose  they  may  purchase  or 
hire  land  or  buildings  ;  and  section  twenty-six  of '  The  Cattle  Diseases 
Prevention  Act,  1866,'  shall  be  deemed  to  extend  to  such  purchase  or 
hiring,  and  to  enable  the  local  authority  in  that  behalf,  and  the 
local  authority  may  charge  for  the  use  of  such  places  such  rates  as 
they  shall  from  time  to  time  appoint,  with  the  approval  of  the  Privy 
Council ;  and  all  expenses  of  the  execution  by  local  authorities  of  the 
powers  of  this  section  shall  be  deemed  expenses  incurred  by  them  in 
pursuance  of  this  Act."  (See  29  Vict.  c.  2,  s.  26,  post,  184.  As  to  the 
local  authority,  see  'post.) 
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2.  Buying 

and  SelVi/ng, 

&c.,  of. 

Cattle,  &c., 
imported  con- 
trary to  proTi- 
Bions  of  orders  in 
council  to  be 
forfeited. 
Penalty  on 
importing,  &c. 


Orders  in  council 
may  be  revoked 
in  whole  or  in 
part  from  time  to 
time. 


Orders  in  council 
to  be  published 
in  the  London 
Gazettt. 


Eegulations 
respecting 
landing,  &c,,  of 
foreign  animals. 


Places  for  sale, 
slaughter,  &c., 
may  be  provided 
by  local  autho- 
rity. 


II.  iSugms  anti  Selling,  ^c.  ot 

By  stats.  3  &  4  Edw.  VI.  c.  19,  and  3  Car.  I.  c.  4,  ss.  7  and  8,  no  per-  None  shall  bay 
son  shall  buy  any  ox,  steer,  rent,  cow,  heifer,  or  calf,  and  sell  the  same   and  sell  in  the 
again  alive  in  the  same  market  or  fair,  on  pain  of  forfeiting  double 
value,  half  to  the  king,  and  half  to  him  who  shall  sue.    And  the  said 
statute  3  .&  4  Edw.  VI.  c.  19,  is  not  repealed  by  stat.  12  Geo.  III.  c.  71, 
which  repeals  tA  general  forestalling,  ingrossing,  and  regrating  Act  of 
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"2.  Bti/ying 

and  Sellhig, 

(he,  of. 

Pactor  Jbuylng  for 
liimself. 


animals. 


\&.  II. 


5  &  6  Edw.  VI.  c.  14,  and  other  subsequent  Acts  enforcing  the  same ; 
but  hath  no  reference  to  any  preceding  Act.  But  it  seems  questionable, 
if  the  statutes  3  &  4  Edw.  VI.  c.  19,  and  3  Car.  I.  c.  4,  ss.  7  and  8,  be 
not  expired. 

By  31  Geo.  II.  c.  40,  no  salesman,  broker,  or  factor,  employed  in 
buying  cattle  for  others/  shall  buy  for  himself  in  London,  or  -within  the 
Bills  of  Mortality,  on  penalty  of  double  the  value  of  the  cattle  bought 
or  sold. 

Any  person  offering  for  sale  any  horse,  cow,  sheep,  or  cattle  to  a 
slaughter  house  keeper  to  be  slaughtered,  and  unable  to  give  a  satis- 
factory account  of  himself,  may  be  detained  and  taken  before  a  justice. 
(See  26  Geo.  III.  c.  71,  post,  p.  203.) 


Ax  to  sheep. 


Sheep  infected 
with  sheep  pox  or 
the  like  disorder, 
exposed  for  gale 
may  be  seized 
a^d  destroyed, . 
together  with 
pens,  hurdles. 


Penalty  on 
parties  exposing 
sheep  or  cattle 
for  sale,  knowing 
them  to  he 
BO  diseased. 


Penalty  on  per- 
sons depasturing 
sheep,  &c.,  so 
diseased. 

As  to  horses. 
Penalty  on  per- 
sons bringing 
glandered  horses, 
Ac,  into  market, 
or  turning  them 
out  on  uninclosed 
land. 


III.  i^egulatitin  of  Sale  at  Mmmt'a  animals,  antr  dTooii, 
mts  as  to  Jffiloijment  of  Infectelr  Animals. 

By  11  &  12  Vict.  c.  107,  intituled  "An  Act  to  Prevent,  untU  Sep- 
tember 1,  1850,  and  to  the  end  of  the  then  Session  of  Parliament,  the 
Spreading  of  Contagious  or  Infectious  Disorders  among  Sheep,  Cattle,' 
and  other  Animals,"  [which  Act  is  continued  in  force  by  28  &  29 
Vict.  c.  119,]  after  reciting  that  a  contagious  or  infectious  disorder, 
known  or  described  as  the  sheep  pox  or  variola  ovina,  now  pre- 
vails among  the  sheep  in  some  parts  of  the  United  Kingdom,  and 
that  it  is  necessary  to  take  measures  to  prevent  such  disorder  from 
spreading,  enacts,  "That  in  case  any  sheep  or  lambs  infected  with 
or  labouring  under  the  said  disorder,  or  any  disorder  of  the  like 
nature,  be  exposed  or  offered  for  sale,  or  be  brought  or  attempted 
to  be  brought  for  the  purpose  of  being  so  exposed  or  offered  for 
sale,  in  any  market,  fair,  or  other  open  or  public  place  where  other 
animals  are  commonly  exposed  for  sale,  then  and  in  any  such  case 
it  shall  be  lawful  for  any  clerk  or  inspector  or  other  officer  of  such 
fair  or  market,  or  for  any  constable  or  policeman,  or  for  any  other 
person  authorized  by  the  mayor,  or  by  any  two  justices  of  the  peace 
having  jurisdiction  in  the  place,  or  for  any  person  authorized  or 
appointed  by  her  Majesty  in  council,  to  seize  the  same,  and  to  report 
such  seizure  to  the  mayor  or  any  justice  of  the  peace  having  jurisdic- 
tion in  the  place  ;  and  it  shall  be  lawful  for  such  mayor  or  justice 
either  to  restore  the  same,  or  to  cause  the  same,  together  with  any 
pens,  hurdles,  troughs,  litter,  hay,  straw,  or  other  articles  which  he 
may  judge  likely  to  have  been  infected  thereby,  to  be  forthwith 
destroyed  or  otherwise  disposed  of  in  such  manner  as  he  shall  deem 
proper,  or  as  may  be  directed  in  manner  hereinafter  provided ;  and 
any  person  bringing  or  attempting  to  bring  any  sheep,  lambs,  oxen, 
bulls,  cows,  calves,  or  other  horned  cattle,  into  any  such  market,  fair, 
or  open  or  public  place  as  aforesaid,  knowing  such  sheep,  lambs,  or 
cattle  to  be  infected  with  or  labouring  under  either  of  such  disorders  as 
aforesaid,  shall,  upon  conviction  thereof,  forfeit  and  pay  for  each  and 
every  such  offence  a  sum  not  exceeding  twenty  poimds." 

Sect.  2.  "  That  if  any  person  turn  out,  keep,  or  depasture  any  sheep 
or  lambs  infected  with  or  labouring  under  the  said  disorder  in  or  upon 
any  forest,  chase,  wood,  moor,  marsh,  heath,  common,  waste  land, 
■open  field,  road  side,  or  other  undivided  or  uninclosed  land,  such  person 
shall,  on  conviction  thereof,  forfeit  and  pay  any  sum  not  exceeding 
twenty  pounds." 

By  16  &  17  Vict.  c.  62,  s.  1,  "Any  person  bringing  or  attempting  to 
bring  for  sale  any  horse  or  other  animal  into  any  market,  fair,  or  other 
open  or  public  place  where  animals  are  comnionly^lxposed  for  sale, 
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knowing  such  horse  or  other  animal  to  be  infected  with  or  labouring     3,.  Diseased 
under  the  disease  called  glanders,  and  any  person  turning  out,  keeping,       Animals. 

or  depasturing  any  horse  or  other  animal  infected  with  or  labouring  , 

under  any  such  disease  in  or  upon  any  forest,  chase,  wood,  moor, 
marsh,  heath,  common,  waste  land,  open  field,  road  side,  or  other 
undivided  or  uninclosed  land,  shall,  on  conviction  of  any  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  twenty  pounds;  and  the  11  & 
12  Vict.  c.  .107,  shall  be  read  and  construed  as  if  this  enactment  were 
incorporated  therein,  and  all  the  provisions  of  the  said  Act  with 
■respect  to  "the  penalties  or  forfeitures  thereby  imposed,  and  the 
recovery  and  application  thereof,  shall  be  applicable  accordingly." 

"The  said  Act  as  extended  by  this  Act  shall  continue  and  be  in  Recited  Act  con- 
force  until  the  first  day  of  September,  One  thousand  eight  hundred  tinued  until  1st 
and  fifty-six,  or  if  Parliament  be  then  sitting  until  the  end  of  the  then  S*i'f  Jhm  """^ 
session  of  Parliament."    The  above  Acts  are  continued  in  force  by  the  session. 
28  &  29  Vict.  c.  119,  and  are  amended  by  the  29  Vict.  c.  15. 

To  bring  a  horse  infected  with  glanders  into  a  public  place  to  the 
danger  of  infecting  the  Queen's  subjects,  knowing  that  the  horse  is 
glandered,  is  a  misdemeanour  at  common  law.  (^Reg.  v.  Hewson,  1 
Dears.  C.  C.  24.) 

By  30  &  31  Vict.  c.  125,  s.  49,  "If  any  person  exposes  for  sale  in  a  Expoamefor 
market  or  fair  cattle  affected  with  pleuro-pneumonia,  or  sheep  affected  sale  of  cattle 
with  scab,  he  shall  be  deemed  guilty  of  au  offence  against  this  Act,  S^^^^i^g*? 
unless  he  shows  to  the  satisfaction  of  the  justices  before  whom  he  is  monia,  or  sheep 
charged  that  he  did  not  know  of  the  same  being  so  affected,  and  ^'"^  s'^^b. 
that  he  could  not  with  reasonable  diligence  have  obtained  such  know- 
ledge." 

By  11  &  12  Vict.  c.  107,  s.  3,  "  If  any  meat  unfit  for  human  food  ^j  to  meat  mm 
be  exposed  or  offered  for  sale  in  any  market,  fair,  or  other  open  or  for  hwnan  food. 
public  place,  it  shall  be  lawful  for  such  clerks,  inspectors,  constables,  Penalty  on 
policemen,  or  other  persons  authorized  as  aforesaid,  to  seize  the  same,   E^emeat^""^ 
and  to  report  such  seizure  to  such  mayor  or  justice  as  aforesaid ;  and  unfit  for  human 
such  mayor  or  justice  may  either  order  the  same  to  be  restored,  or  to  ^°°^- 
be  destroyed  or  otherwise  disposed  of  as  aforesaid  ;    and  any  person 
publicly  exposing  or  offering  such  meat  for  sale  shall,  upon  conviction, 
forfeit  and  pay  for  each  and  every  such  offence  a  sum  not  exceeding 
twenty  pounds." 

By  26  &  27  Vict.  c.  117,  s.  2,  "Nuisances  Eemoval  Act  for  England  Power  of  medical 
^Amendment),  1863,"  it  is  provided,  "  The  medical  officer  of  health  or  officer  or 
inspector  of  nuisances  may  at  all  reasonable  times  inspect  and  examine  lfuUanc?s°o 
any  animal,  carcase,  meat,  poultry,  game,  flesh,  fish,  &c.,  exposed  for  inspect  food 
sale  or  deposited  in  any  place  for  the  purpose  of  sale  and  intended  for  ^^^^^  f"''  sale- 
the  food  of  man,  the  proof  that  the  same  was  not  exposed  or  deposited 
for  such  purpose  or  purposes  or  was  not  intended  for  the  food  of 
man  resting  with  the  party  charged,  and  in  case  any  such  animal, 
carcase,  meat,  poultry,  game,  flesh,  fish,   &c.,  appear  to  him  to  be 
diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  it 
shall  be  lawful  for  such  medical  officer  of  health  or  inspector  of  nuisances 
to  seize,  take,  and  carry  away  the  same,  or  direct  the  same  to  be 
seized,  taken,  and  carried  away  by  any  officer,  servant,  or  assistant,  in 
order  to  have  the  same  dealt  with  by  a  justice,  and  if  it  shall  appear  to 
the  justice  that  any  such  animal  or  any  of  the  said  articles  is  diseased, 
or  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he  shall 
order  the  same  to  be  destroyed  or  so  disposed  of  as  to  prevent  such 
animal  or  articles  from  being  exposed  for  sale  or  used  for  such  food, 
and  the  person  to  whom  any  such  animal,  carcase,  meat,  poultry,  game, 
flesh,  fish,  &c.,  belongs  or  did  belong  at  the  time  of  sale  or  of  exposure 
for  sale,  or  in  whose  possession  or  on  whose  premises  the  same  is  found 
shall,  upon  conviction,  be  liable  to  a  penalty  not  exceeding  twenty 
pounds  for  everjanimal,  carcase,  or  fish,  or  piece  of  meat,  flesh,  or  fish, 
or  any  poultry  or  game  so  found,  or  at  the  discretion  of  the  justice 

vol.  i._  N 
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3.  Diseased 
Animah. 


^nimat0. 
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frivy  Council 
may  make 
1-e^ations  as  to 
removal  of  sheep, 
&c.,  and  other 
animals : 


as  to  purifying 
yards,  stables, 
&c., 

and  disposal  of 
animals  dying  in 
an  infected  state 

and  as  to  giving 
notice  of 
appearance  of 
disease,  &c. 


Penalty  for 
offending  against 
the  same. 


Constmction  of 
Act. 


Construction  of 
terms. 


Application  of 
Act. 


■without  tte  mflictlon  of  a  fine,  to  imprisonment  in  the  common  gaol  or 
house  of  correction  for  a  term  of  not  more  than  three  calendar  months." 

By  sect.  3,  "  In  case  any  person  shall  in  any  manner  prevent  such 
medical  officer  of  health  or  inspector  of  nuisauoes  from  entering  any 
sla,ughter  house,  shop,  building,  market,  or  other  place  where  such 
animal,  carcase,  meat,  poultry,  or  fish  is  kept  for  the  purpose  of  sale  or 
of  preparation  for  sale,  or  shall  in  any  manner  obstruct  or  impede  him 
or  his  servant  or  assistant  when  duly  engaged  in  carrying  the  provi- 
sions of  this  Act  into  execution,  such  person  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds." 

By  11  &  12  Vict.  c.  107,  s.  4,  "  It  shall  be  lawful  for  the  lords  and 
others  of  her  Majesty's  Privy  Council,  or  any  two  or  more  of  them, 
from  time  to  time  to  make  such  orders  and  regulations  as  to  them 
may  seem  necessary  for  the  purpose  of  prohibiting  or  regulating  the 
removal,  to  or  from  such  parts  or  places  as  they  may  designate  in 
such  order  or  orders,  of  sheep,  cattle,  horses,  swine  or  other  animals, 
or  of  meat,  skins,  hides,  horns,  hoofs,  or  other  parts  of  any  animals,  or 
of  hay,  straw,  fodder,  or  other  articles  likely  to  propagate  infection ; 
and  also  for  the  purpose  of  purifying  any  yard,  stable,  outhouse  or 
other  place,  or  any  waggons,  carts,  carriages,  or  other  vehicles ;  and 
also  for  the  purpose  of  (Erecting  how  any  animals  dying  in  a  diseased 
state,  or  any  animals,  parts  of  animals  or  other  things  seized  imder  the 
provisions  of  this  Act,  are  to  be' disposed  of ;  and  also  for  the  purpose 
of  causing  notices  to  be  given  of  the  appearance  of  any  disorder 
among  sheep,  cattle  or  other  animals,  and  to  make  any  other  orders 
or  regulations  for  the  purpose  of  giving  effect  to  the  provisions  of  this 
Act,  and  again  to  revoke,  alter  or  vary  any  such  orders  or  regulations ; 
and  all  provisions  for  any  of  the  purposes  aforesaid  in  any  such  order 
or  orders  contained  shall  have  the  like  force  and  effect  as  if  the  same 
had  been  inserted  in  this  Act ;  and  all  persons  offending  against  the 
same  shall  for  each  and  every  offence  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds,  or  such  smaller  sum  as  the  said  lords  or 
others  of  her  Majesty's  Privy  Council  may  in  any  case  by  such  order 
direct." 

The  29  Vict.  c.  15  recites  this  section,  and  enacts  that  the  two  Acta 
shall  be  construed  together. 

By  30  &  31  Vict.  c.  126,  s.  3,  "  This  Act  shall  be  read  as  one  Act 
with  the  Acts  enumerated  in  the  first  schedule  to  this  Act  as  far  as 
they  remain  in  force  after  the  passing  of  this  Act,  which  Acts  are  in 
this  Act  referred  to  as  the  former  Acts,  and  for  that  purpose  the  term 
'  this  Act,'  where  used  in  any  of  the  former  Acts,  shall  be  construed 
to  include  the  present  Act,  and  where  used  in  this  Act  shall  be  con- 
strued to  include  each  of  the  former  Acts,  unless  there  is  something  in 
the  subject  or  context  inconsistent  with  siich  construction ;  and  such 
of  the  former  Acts  as  are  first,  secondly,  and  fourthly  described  in 
that  schedule  may  be  cited  by  the  respective  short  titles  appended  to 
the  descriptions  thereof  in  that  schedule  ;  and  the  former  Acts  and 
this  Act  may  be  cited  together  as '  The  Contagious  Diseases  (Animals) 
Acts.'  "     (For  schedules,  see  post,  197.) 

By  29  Vict.  c.  15,  s.  2,  "  This  Act,  and  the  principal  Act  in  so  far  as 
it  is  amended  by  this  Act,  shall  not  extend  to  Ireland." 


Deiinition  of 
"Privy  CounclL" 


(1.)    Of  Peivt  Council  and  Cattle  PLAotiB  Orders. 

By  29  Vict.  c.  15,  s.  3,  "  '  Privy  Council '  shall  mean  the  said  lords 
and  others  of  her  Majesty's  Privy  Council,  or  any  two  of  them." 
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By  30  &  31  Vict.  c.  125,  s.  4,  "  Notwithstanding  anything  in  any  of 
the  former  Acts,  the  term  '  !Privy  Council '  in  the  former  Acta  and 
this  Act,  shall,  as  regards  the  maldng  of  orders  of  council  affecting 
only  ports,  boroughs,  towns,  or  places,  or  parts  thereof  specified  in 
such  orders,  and  as  regards  the  issuing  and  revocation  of  licenses  under 
an  order  of  council,  be  construed  to  mean  the  lords  and  others  of  her 
Majesty's  Most  Honourable  Privy  Council,  or  any  two  of  them,  or  the 
Lord  President  of  the  Council,  or  one  of  her  Majesty's  principal 
Secretaries  of  State." 

By  29  Vict.  c.  15,  s.  4,  "The  orders  made  under  the  principal 
Act  by  the  said  Privy  Council,  and  dated  respectively  the  twenty- 
fourth  day  of  March  and  the  eleventh  day  of  April,  One  thousand 
eight  hundred  and  sixty-six,  shall  be  deemed  to  have  been  authorized 
by  the  said  principal  Act,  and  to  be  of  the  same  force  as  if  contained  in 
the  said  Act,  subject  to  the  power  of  the  said  Privy  Council  to  alter, 
vary,  or  revoke  the  same. 

"  And  the  said  Privy  Council  may,  under  the  authority  of  the  said 
principal  Act,  make  the  like  or  any  other  orders  which  they  may  deem 
it  expedient  to  make  for  the  pui-pose  of  preventing  the  spreading 
within  Great  Britain  of  contagious  or  infectious  disordei-s  amongst 
animals,  and  may  in  any  such  order  direct  the  slaughtering  of  any 
animals  affected  by  such  disorders.  And  the  said  Privy  Council  may 
require  any  local  authority,  by  thems.elves  or  their  officers,  or  by  any 
committee  appointed  by  such  local  authority,  to  carry  into  effect 
within  their  district  any  such  orders,  and  may  authorize  any  local 
authority  or  committee  of  such  local  authority  to  make  any  regula- 
tions for  the  purpose  of  preventing  the  spreading  of  such  disorders, 
subject  to  such  conditions,  as  may  be  imposed  by  the  said  Privy 
Council." 

By  30  &  31  Vict.  c.  125,  s.  30,  "  The  Privy  Council  may  from  time  to 
time  by  order  declare  that  such  of  the  provisions  of  this  Act,  and  of  any 
order  of  the  Privy  Council  under  it,  as  relate  to  the  metropolis,  or  any 
of  those  provisions,  shall  also  extend  and  apply  to  any  town,  city, 
parish,  or  place  specified  in  the  order,  and  the  same  shall  extend  to 
such  town,  city,  parish,  or  place  accordingly  ;  and  the  Privy  Council  may 
at  any  time  revoke,  or  from  time  to  time  vary,  any  such  order." 

By  11  &  12  Vict.  c.  107,  s.  5,  "All  orders  and  regulations  made 
under  the  authority  of  this  Act  shall,  within  fourteen  days  after  the 
issuing  thereof,  be  twice  published  in  the  London  Gazette ;  and  in  case 
such  orders  or  regulations  apply  to  any  particular  places  or  districts, 
then  the  same  shall  also  be  twice  published,  within  fourteen  days  as 
aforesaid,  in  some  newspaper  or  newspapers  circulating  in  the  county  or 
counties  within  which  each  of  such  places  or  districts,  or  any  part  or 
parts  thereof  respectively,  is  or  are  situated." 

By  29  Vict.  c.  15,  s.  7,  "  Notwithstanding  anything  contained  in  the 
principal  Act,  any  order  or  regulation  made  by  the  Privy  Council  in 
pursuance  of  the  principal  Act  and  this  Act,  or  either  of  such  Acts, 
shall  be  valid  if  published  once  in  the  London  Gazette,  unless  it  relates 
to  any  particular  county,  town,  or  other  place,  in  which  case  it  shall 
not  be  valid  unless  it  be  also  published  in  some  newspaper  circulating 
in  such  county,  town,  or  other  place,  or  in  such  other  manner  as  the 
Privy  Council  may  direct. 

"  Any  order  or  regulation  made  by  a  local  authority  shall  be  pub- 
lished in  such  manner  as  the  Privy  Council  may  direct. 

"  The  expense  of  the  local  publication  of  any  order  or  regulation  of 
the  Privy  Council  shall  be  defi?ayed  by  the  local  authority  of  the  place 
where  any  such  order  or  regulation  is  published,  and  the  expense  of 
publishing  any  order  or  regulation  of  a  local  authority  shall  be  de- 
frayed by  such  local  authority." 

By  30  &  31  Vict.  c.  125,  s.  51,  "  An  order  of  the  Privy  Council  affect- 
ing only  a  particular  port,  borough,  town,  or  place,  or  part  thereof 
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specified  in  such  order,  or  declaring  a  place  to  be  an  infected  place,  or 
to  be  free  from  cattle  plague,  and  a  license  under  an  order  of  the  Privy 
Council,  or  a  revocation  of  such  a  license,  issued  or  made  either  before 
or  after  the  passing  of  this  Act,  shall  not  be  deemed  an  order  or  regu- 
lation made  by  the  Privy  Council  within  the  meaning  of  section  seven 
of 'The  Contagious  Diseases  (Animals)  Act,  1866;'  and  any  such  orders, 
license,  or  revocation  as  in  this  section  described  shall  be  deemed  to  be 
and  to  have  been  valid  if  a  notice  of  the  issuing  thereof  is  or  has  been 
published  once  in  the  London  Gazette. 

"  Any  such  order,  license,  or  revocation  shall  be  published  by  and 
at  the  expense  of  any  local  authority  to  whom  the  same  is  sent  by  the 
Privy  Council  for  publication  in  some  newspaper  circulating  in  the  dis- 
trict of  the  local  authority,  or  in  such  other  manner  as  the  Privy  Council 
direct." 

By  29  Vict.  c.  15,  s.  8,  "  Any  order  or  regulation  of  the  Privy  Council 
made  before  or  after  the  passing  of  this  Act  in  pursuance  of  the  prin- 
cipal Act  and  this  Act,  or  either  of  such  Acts,  may  be  proved  by  the 
production  of  a  copy  of  the  Gazette  containing  such  order,  or  by  the 
production  of  a  copy  of  such  order  purporting  to  be  printed  by  the 
printers  of  her  Majesty.  Any  order  or  regulation  made  or  issued  before 
or  after  the  passing  of  this  Act  by  any  local  authority  in  pursuance  of 
the  principal  Act  and  of  this  Act,  or  either  of  such  Acts,  or  in  pur- 
suance of  any  order  of  the  Privy  Council  made  tmder  such  Acts  or  either 
of  them,  may  be  proved  in  any  of  the  modes  hereinafter  mentioned  : 
First,  by  the  production  of  a  copy  of  a  newspaper  containing  a  copy 

of  such  order  or  regulation ;  or. 
Secondly,  by  the  production  of  a  printed  copy  of  such  order  or  regu- 
lation, purporting  to  be  certified  to  be  a  true  copy  by  the  clerk  of 
the  peace  where  the  authority  are  justices  in  general  or  quarter 
sessions  assembled,  or  by  the  clerk  of  supply  in  the  case  of  counties 
in  Scotland,  or  by  the  town  clex-k  or  other  oflScer  performing  the 
duties  of  a  town  clerk  in  the  case  of  an  authority  having  a  town 
clerk  or  other  officer  as  aforesaid,  or  by  such  other  officer  as  the 
said  Privy  Council  may  prescribe  : 
And  any  order  or  regulation  mentioned  in  this  section  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  duly  made  and  issued  at 
the  time  at  which  it  bears  date  ;  and  in  the  case  of  an  order  declaring 
a  place  to  be  an  '  infected  place '  by  reason  of  the  existence  therein  of 
any  infectious  or  contagious  disorder  amongst  animals,  the  order  itself 
shall  be  conclusive  evidence  of  the  existence  of  such  disorder." 

By  30  &  ?1  Vict.  c.  125,  s.  52,  "  Any  order,  license,  regulation,  or  other 
instrument  made  under  this  Act,  or  under  any  order  of  the  Privy 
Council  thereunder,  may  be  in  writing  or  print,  or  partly  in  writing  and 
partly  in  print." 

By  11  &  12  Vict.  c.  107,  s.  6,  "That  a  copy  of  every  such  order  or 
orders  shall  be  laid  before  both  houses  of  parliament  within  six  weeks 
after  issuing  the  same,  if  parliament  be  then  sitting,  and  if  parliament 
be  not  then  sitting,  then  within  six  weeks  after  the  commencement  of 
the  then  next  session  of  parliament." 


Definition  of 
"  district/* 
"local  autho- 
rity," "local 
rate,"  and  "clerk 
of  local  autbo- 
rity." 


(2.)  Local  Authority. 

By  29  Vict.  c.  2,  s.  4,  "  For  the  purposes  of  this  Act '  district,'  '  local 
authority,'  '  local  rate,'  and  '  clerk  of  local  authority,'  shall  respectively 
mean  the  places,  bodies  of  persons,  rate,  and  officer  in  the  first 
schedule  hereto  annexed  in  that  behalf  mentioned  :  Provided  that 
within  the  City  of  London  and  the  liberties  thereof  the  court  of  the 
Lord  Mayor  and  Aldermen  shall,  for  all  the  purposes  of  this  Act,  except 
that  of  making  a  rate,  be  deemed  the  local  authority,  but  for  the  pur- 
pose of  making  a  rate  for  the  purposes  of  this  Act  the  Metropolitan 
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Board  of  Works  shall  be  the  local  authority.    The  schedule  referred  to    4.  Discovery 
in  the  above  section  is  not  set  out  in  this  article.  of  Disease. 

Sect.  5.  "  As  soon  as  conveniently  may  be  after  the  passing  of  thi?  Act    ■_ 

the  commissioners  of  supply  in  every  county  in  Scotland  shall  meet  and  ^''ff"'*?'"*''? 
nominate  not  less  than  four  or  more  than  fifteen  of  their  number  to  counties  in"  ^  "^ 
act  on  the  county  board  for  the  purposes  of  this  Act,  and  shall  intimate  Scotland. 
to  the  lord  lieutenant  of  the  county  and  the  convener  of  the  county  the 
number  and  names  of  the  persons  so  appointed  ;  and  the  lord  lieutenant 
shall  forthwith  nominate  an  equal  number  of  persons  behig  tenants  of 
agricultural  subjects,  valued  in  the  valuation  roll  in  force  for  the  time  at 
one  hundred  pounds  a  year  or  upwards,  within  such  county  to  act  on 
the  county  board,  and  shall  intimate  the  names  of  the  persons  so  nomi- 
nated to  the  convener  of  the  county,  and  the  persons  so  nominated  by 
the  commissioners  of  supply  and  lord  lieutenant  respectively,  and  also 
the  said  lord  lieutenant,  the  convener  of  the  county,  and  the  sheriff  of 
the  coimty,  or,  in  his  absence,  any  of  his  substitutes  within  such  county 
as  he  may  direct,  shall  constitute  the  local  authority ;  and  so  far  as  not 
otherwise  provided  by  this  Act  such  local  authority  shall  have  all  the 
powers  conferred  on  the  local  authority  by  this  Act,  and  shall  have 
power  to  elect  a  chairman,  specify  a  quorum,  and  make  all  regulations 
necessary  for  carrying  the  purposes  of  this  Act  into  effect." 

By  30  &  31  Vict.  c.  125,  s.  6,  "  With  respect  to  section  five  of  '  The  local  authority 
Cattle  Diseases  Prevention  Act,  1866,'  relating  to  local  authorities  in  mMuntiesin 
counties  in  Scotland,  vacancies  from  time  to  time  happening  by  death,     "  ^  ' 
resignation,  or  otherwise,  among  the  members  of  such  a  local  authority, 
shall  be  filled  up  by  the  authority  and  in  the  manner  by  and  in  which, 
the  members  vacating  office  were  respectively  nominated ;  and  the 
persons  nominated  as  in  that  section  or  in  this  section  provided,  and 
the  lord  lieutenant  of  the  county,  the  convener  of  the  county,  and  the 
sheriff  of  the  county  (or  in  his  absence  such  one  of  his  substitutes 
within  the  county  as  he  directs  by  writing  under  his  hand),  for  the 
time  being,  shall  constitute  the  local  authority  ;  and  the  chairman  of 
the  local  authority,  and  in  default  of  him  the  convener  of  the  county, 
and  in  default  of  him  any  three  members  of  the  local  authority,  may 
at  any  time  call  a  meeting  of  the  local  authority,  to  be  held  at  such 
time  and  place  as  he  or  they  may  fix." 

By  29  Vict.  c.  2,  s.  6,  "  Where  the  general  or  quarter  sessions  in   Power  to 
any  county  do  not  stand  adjourned  to  some  day  not  later  than  seven   f^?^"^'°j 
days  after  the  passing  of  this  Act,  such  sessions  shall  notwithstanding  sesS"? 
be  deemed,  by  virtue  of  this  Act,  to  stand  adjourned  to  Monday  in  the 
first  week  succeeding  the  week  in  which  this  Act  passes." 

Sect.  7.  "  The  first  meeting  of  the  local  authority  in  Scotland  shall  be  Meeting  of  local 
held  on  a  day  to  be  fixed  and  notified  by  the  convener  of  the  county,  |™'fi?"5^  "^ 
and  the  local  authority  may  adjourn  from  time  to  time  as  they  may    °"    " 
think  fit." 

Sect.  8.  "Any  local  authority  may  form  one  or  more  committee  or  Power  to  local 
committees  consisting  wholly  of  its  own  members,  or  partly  of  its  own  ^'''"^^  '"/"ta™ 
members  and  partly  of  such  other  persons  being  rated  occupiers  in  the  own  membera  and 
district,  and  qitalified  in  such  other  manner  as  the  local  authority  may  others. 
determine,  and  may  delegate  to  such  committee  all  or  any  powers  con- 
ferred on  them  by  this  Act,  excepting  the  power  to  make  a  rate,  and 
may  from  time  to  time  revoke  Or  alter  any  power  so  given  to  such 
committee. 

"  A  committee  may  elect  a  chairman  of  their  meetings.  If  no  such 
chairman  is  elected,  or  if  the  chairman  elected  is  not  present  at  the 
time  appointed  for  holding  the  same,  the  members  present  shall  choose 
one  of  their  number  to  be  chairman  of  such  njeeting.  A  committee 
may  meet  and  adjourn  as  they  think  proper.  Every  question  at  a 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members 
present,  and  voting  on  that  question  ;  and  in  case  of  an  equal  divisioi^ 
of  votes,  the  chairman  shall  have  a  second  or  casting  vote. 
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"  The  proceedings  of  a  committee  shall  not  be  invalidated  liy  any 
vacancy  or  vacancies  amongst  its  members,  or,  in  case  of  a  committee 
appointed  by  the  general  or  quarter  sessions  of  a  county,  by  the  termi- 
nation of  the  sessions  by  which  they  were  appointed :  Provided  always, 
that  in  the  case  of  the  formation  of  two  or  more  committees,  such 
committees  shall  act  according  to  such  rules  as  shall  be  laid  down  for 
their  guidance  by  such  local  authority." 

By  the  30  &  31  Vict.  c.  125,  s.  7,  "  Where,  mider  section  eight  of 
'  The  Cattle  Diseases  Prevention  Act,  1866,'  a  local  authority  forms  a 
committee,  the  local  authority  may,  if  it  thinks  fit,  appoint  and  designate 
such  committee  as  its  executive  committee  for  the  purposes  of  this  Act, 
and  any  committee  so  appointed  and  designated  shall  have  all  the 
powers  of  the  local  authority  except  the  power  to  make  a  rate,  and  shall 
nave  power  to  appoint  a  sub-committee  or  sub-committees,  and  to 
delegate  to  such  sub-committee  or  sub-committees  all  or  any  of  the 
powers  of  the  executive  committee,  with  or  without  conditions  or 
restrictions,  and  from  time  to  time  to  revoke  or  alter  any  such  delega- 
tion, and  shall  also  have  power  to  fix  the  quorum,  and  from  time  to 
time  to  add  to  or  diminish  the  number  of  the  members,  or  otherwise 
alter  the  constitution,  of  any  such  sub-committee,  and  to  lay  down 
rules  for  the  guidance  of  any  such  sub-committee ;  and  every  such  sub- 
committee shall  act  according  to  such  rules ;  and  the  provisions  of  the 
said  section  eight  relative  to  the  constitution  and  proceedings  of  com- 
mittees formed  by  the  local  authority  shall  extend  and  apply  to  sub- 
committees formed  by  the  executive  committee." 

By  29  Vict.  c.  2,  s.  25,  "Every  local  authority  shall  report  to  the 
Privy  Council  the  state  of  the  cattle  plague  in  their  district,  and  give 
such  other  information  with  respect  to  the  cattle  plague,  in  such  form 
and  at  such  time  as  the  Privy  Council  may  require." 

By  30  &  31  Vict.  c.  125,  s.  31,  "  Every  local  authority  and  every 
inspector  appointed  by  a  local  authority  shall  make  such  reports  to  the 
Privy  Council  as  the  Privy  Council  from  time  to  time  require." 


Appointment  of 
inspectors  and 
other  ofacers. 


Appointment  of 
inspectors  by 
local  authorities. 


(3.)  Inspectoes. 

By  29  Vict.  c.  2,  s.  9,  "  Every  local  authority  shall  with  all  conve- 
nient speed  appoint  such  number  of  inspectors  and  other  officers  as  it 
shall  think  necessary  for  carrying  into  effect  the  provisions  of  this  Act 
within  its  district.  It  shall  assign  them  such  duties,  and  award  them 
such  salaries  or  allowances,  as  it  thiiiks  expedient ;  and  no  stamp  shall 
be  required  on  the  appointment  of  any  officer  made  in  pursuance  of  this 
Act.  It  may  revoke  any  appointment  so  made  :  Provided  that  all 
persons  appointed  inspectors  before  the  passing  of  this  Act  under  the 
authority  of  any  order  of  the  Lords  of  her  Majesty's  Privy  Coimcil 
relative  to  the  cattle  plague,  and  being  such  at  the  passing  of  this 
Act,  shall  be  cattle  inspectors  to  act  in  the  execution  of  this  Act  in 
and  for  the  districts  for  which  they  respectively  were  appointed  ;  but 
any  such  appointment  may  at  any  time  be  revoked  by  the  authority 
that  would  be  empowered  to  revoke  it  if  it  had  been  made  under  this 
Act. 

"  The  certificate  of  an  inspector  of  the  local  authority  that  an  animal 
is  affected  by  cattle  plague  shall  for  the  purposes  of  this  Act  be  conclu- 
sive evidence  in  all  courts  of  justice  and  elsewhere  of  its  having  been  so 
affected." 

By  the  30  &  31  Vict.  c.  125,  s.  8,  "Notwithstanding  anything  in 
section  nine  of '  The  Cattle  Diseases  Prevention  Act,  1866,'  every  local 
authority  shall  at  all  times  keep  appointed  at  least  one  such  inspector 
as  in  that  section  mentioned ;  and  where  there  is  not  at  the  passing  of 
this  Act  any  such  inspector  for  the  district  of  any  local  authority,  that 
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animals. 


local  authority  shall  with  all  convenient  speed  after  the  passing  of  this 
Act  appoint  at  least  one  such  inspector. 

"  The  Privy  Council,  if  satisfied  on  inquiry  that  an  inspector  appointed 
by  a  local  authority  is  incompetent,  or  has  been  guilty  of  misconduct 
or  neglect  in  the  discharge  of  his  duties,  may  remove  him,  and  there- 
upon the  local  authority  shaE  appoint  another  person  to  fill  the 
vacancy." 

By  29  Vict.  c.  2,  s.  10,  "Any  inspector  or  other  officer  authorized 
to  carry  into  effect  the  provisions  of  this  Act  may,  at  all  times,  enter 
any  field,  stable,  cow  shed,  or  other  premises  within  his  district  where 
he  has  reasonable  grounds  for  supposing  that  cattle  affected  by  the 
cattle  plague  are  to  be  found,  for  the  purpose  of  carrying  into  effect  the 
provisions  of  this  Act;  and  if  any  person  refuses  admission  to  or 
obstructs  or  impedes  or  aids  in  obstructing  or  impeding  any  such  inspec- 
tor or  other  officer,  he  shall  for  each  offence  be  liable  to  a  penalty  not 
exceeding  twenty  pounds  :  Provided  always,  that  such  inspector  shall, 
if  required,  state  in  writing  the  grounds  on  which  he  has  entered  such 
premises  for  the  purpose  aforesaid." 

By  30  &  31  Vict.  c.  125,  s.  9,  "  Every  inspector  appointed  by  a  local 
authority,  on  receiving  information  of  the  supposed  existence  of  cattle 
plague  in  any  place  within  his  district,  shall  proceed  to  that  place  with 
all  practicable  speed,  and  execute  and  discharge  the  powers  and  duties 
by  law  conferred  and  imposed  on  him  as  such  inspector." 

Sect.  10.  "Section  ten  of  'The  Cattle  Diseases  Prevention  Act,  1866,' 
shall  be  read  and  have  effect  as  if  the  words  '  any  animal  affected '  were 
therein  substituted  for  the  words  'cattle  affected.'" 
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(4)  Slaughter  of  Diseased  Animals. 

By  30  &  31  Vict.  c.  125,  s.  15,  "  It  shall  be  lawful  for  the  inspector 
of  the  Privy  Council  or  the  inspector  of  any  local  authority  to  order 
any  animal  to  be  slaughtered  for  the  purpose  of  ascertaining  the 
nature  of  any  disease,  suspected  to  be  cattle  plague,  under  which  such 
animal  may  be  labouring  ;  and  when  any  animal  is  so  slaughtered  the 
owner  of  such  animal  shall  be  compensated  in  the  manner  provided  by 
'  The  Cattle  Diseases  Prevention  Act,  1866.'j" 

By  29  Vict.  c.  2,  s.  12,  "Every  local  authority  shall  cause  all 
animals  affected  with  the  cattle  plague  within  its  district  to  be 
slaughtered,  and  shall,  by  way  of  compensation  for  every  animal  so 
slaughtered,  pay  to  the  owner  thereof  such  sum  not  exceeding  twenty 
pounds,  and  not  exceeding  one-half  of  the  value  of  the  animal  im- 
mediately before  it  was  affected  with  the  cattle  plague,  as  to  such  local 
authority  may  seem  fit," 

Sect.  13.  "  Eveiy  local  authority  shall  cause  every  animal  that  has 
died  of  cattle  plague,  or  has  been  slaughtered  in  consequence  of  being 
affected  with  cattle  plague  within  its  totrict,  to  be  buried  as  soon  as 
possible  in  its  skin  in  some  proper  place,  and  to  be  covered  with  a 
sufficient  quantity  of  quicklime  or  other  disinfectant,  and  with  not  less 
than  six  feet  of  earth." 

Sect.  14.  "  Every  local  authority  shall,  within  its  district,  cause  the 
yard,  shed,  stable,  field,  or  other  premises  in  which  any  animal  affected 
with  cattle  plague  has  been  kept  while  affected  by  the  disease,  or  has 
died  or  been  slaughtered,  to  be  thoroughly  cleansed  and  disinfected, 
and  all  hay,  straw,  litter,  dung,  or  other  articles  that  have  been  used  in 
or  about  any  such  animal  to  be  burnt  or  otherwise  destroyed ;  and  no 
fresh  animal  shall  be  admitted  into  any  yard,  shed,  stable,  field,  or  other 
premises  in  which  any  animal  affected  with  cattle  plague  has  been 
kept  while  affected  by  the  disease,  or  has  died  or  been  slaughtered, 
until  the  expiration  of  thirty  days  after  the  cleansing  and  disinfecting 
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of  such-premises  in  pursuance  of  this  Act ;  and  every  local  authority 
shall  direct  the  disinfecting  the  clothes  of,  and  the  use  of  due  precau- 
tions by  inspectors,  cattle  overseers,  and  others  in  contact  with 
animals  affected  by  the  cattle  plague,  with  a  view  to  prevent  the  spread- 
ing of  contagion." 

Sect.  15.  "A  local  authority  may,  if  it.  thinks  fit,  cause  to  be 
slaughtered  any  animal  that  has  been  in  the  same  shed  or  stable,  or  in 
the  same  herd  or  flock,  or  in  contact  with  any  animal  affected  with 
cattle  plague  within  its  district ;  and  the  owner  of  any  animal  so 
slaughtered  may  either  dispose  of  the  carcase  on  his  own  account,  with 
a  license  from  some  officer  appointed  in  that  behalf  by  a  local  authority, 
or  may  require  the  local  authority  to  dispose  of  the  same,  in  which 
case  such  local  authority  shall  pay  to  the  owner  thereof,  by  way  of 
compensation,  such  sum,  not  exceeding  twenty-five  pounds,  as  may 
equal  three-fourths  of  the  value  of  the  animal  slaughtered :  provided 
always,  that  the  lords  of  her  Majesty's  most  honourable  Privy  Council, 
or  any  two  or  more  of  them,  may  reserve  animals  (ordered  to  be 
slaughtered  as  aforesaid)  for  the  pui^ose  of  experimental  treatment." 

Sect.  16.  "  The  local  authority  may  require  the  value  of  any  animal 
slaughtered  under  this  Act  to  be  ascertained  by  officers  of  the  local 
authority  or  by  arbitration,  and  generally  may  impose  conditions  as 
to  evidence  of  the  slaughter  and  value  of  the  animals  slaughtered : 
provided  that  no  compensation  shall  in  any  case  be  paid  in  respect  of 
any  animal  foimd  affected  with  cattle  plague  in  a  market  or  on  a 
highway,  or  in  respect  of  any  animal  which  has  been  moved  or  other- 
wise dealt  with  in  contravention  of  this  Act,  or  any  order  of  a  local 
authority  made  in  pursuance  thereof." 

Sect.  26.  "Any  local  authority  may  purchase  or  hire  a  piece  or 
pieces  of  land  for  the  purpose  of  burying  therein  animals  dying  of 
cattle  plague  or  slaughtered  under  this  Act,  and,  in  the  case  of  sea- 
ports, for  the  purpose  of  providing  proper  places  for  the  slaughter  of 
cattle  which  under  the  provisions  of  this  Act  cannot  be  removed  alive 
from  such  ports ;  and  in  order  to  facilitate  any  such  purchase  the  pro- 
visions of  '  The  Lands  Clauses  Consolidation  Act,  1845,'  relating  to  the 
purchase  of  land  by  agreement,  shall  be  incorporated  with  this  Act." 

By  the  30  &  31  Vict.  c.  125,  s.  32,  "  Notwithstanding  anything  in  the 
former  Acts,  a  local  authority  may,  if  they  think  fit,  withhold  com- 
pensation in  respect  of  any  animal  slaughtered,  where  the  owner  or 
person  having  the  charge  of  such  animal  has  been  guilty,  in  relation 
to  such  animal,  of  any  Act  in  contravention  of  any  of  the  former 
Acts  or  this  Act,  or  of  any  order,  regulation,  or  license  of  the  Privy 
Council  or  a  local  authority,  or  has,  in  relation  to  such  animal,  failed 
to  comply  with  the  provisions  of  any  such  Act,  order,  regulation,  or 
license  in  respect  of  the  giving  of  notice  of  disease  or  in  any  other 
respect." 

Sect.  34.  "Notwithstanding  anything  in  any  of  the  former  Acts,  the 
local  authority  of  a  county  in  Scotland  may,  if  they  think  fit,  pay  in 
respect  of  animals  slaughtered  in  consequence  of  being  affected  with 
cattle  plague  in  the  interval  between  the  passing  of  'The  Cattle 
.Diseases  Prevention  Act,  1866,'  and  the  constitution  of  the  local 
authority,  such  compensation  as  would  have  been  payable  in  respect 
of  the  same  animals  if  the  local  authority  had  been  duly  constituted 
at  the  time  of  the  same  being  slaughtered  ;  and,  if  necessary  for  the 
purpose  of  making  paj'ment  of  such  compensation,  the  local  authority 
shall  have  and  be  entitled  to  exercise  the  same  powers  of  assessing 
and  levying  money  as  are  competent  to  local  authorities  in  reference 
o  local  rates  or  cattle  act  expenses  under  any  of  the  former  Acts," 
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..  By  30  &  31  Vict.  c.  125,  a.  11,  "Where  an  inspector  finds  cattle 
plague  to  exist  within  his  district,  he  shall  forthwith  make  a  declara- 
tion thereof  under  his  hand,  and  shall  deliver  a  notice  under  his 
hand  of  such  declaration  to  the  occupier  of  the  field,  stable,  cow- 
shed, or  other  premises  where  the  disease  is  found,  and  thereupon 
the  same,  with  all  lands  and  buildings  contiguous  thereto  in  the 
same  occupation,  shall  become  and  be  an  infected  place,  and  the  same 
shall  continue  to  be  an  infected  place  until  the  determination  and 
declaration  of  the  local  authority  relative  thereto  in  this  Act  provided 
for." 

Sect.  12.  "  Where  an  inspector  makes  such  a  declaration  of  the 
existence  of  cattle  plague  he  shall  with  all  practicable  speed  send  a 
copy  thereof  to  the  Privy  Council,  and  deliver  the  declaration  to  the 
local  authority,  who  shall  inquire  into  the  correctness  thereof,  and  if  it 
appears  to  them  that  cattle  plague  existed  as  declared  by  the  inspector, 
they  shall  so  determine  and  declare,  and  shall  prescribe  the  limits  of 
the  infected  place ;  but  if  it  appears  to  them  that  cattle  plague  did  not 
exist  as  declared  by  the  inspector,  and  the  same  is  certified  to  them 
in  writing  by  one  or  more  duly  qualified  veterinary  surgeons  they 
shall  so  determine  and  declare,  and  thereupon  the  place  comprised  in 
the  inspector's  declaration  or  afiected  thereby  shall  cease  to  be  an 
infected  place." 

Sect.  13.  "The  following  authorities,  that  is  to  say,  any  local 
authority  with  respect  to  any  place  within  their  district,  and  the  Privy 
Council  with  respect  to  any  place  in  Great  Britain,  may  from  time  to 
time  by  order  declare  any  field,  stable,  cow  shed,  or  other  premises 
in  which  cattle  plague  exists  at  the  date  of  the  order  or  has  existed 
within  seven  days  before  that  date,  with  or  without  a  further  area, 
to  be  from  and  after  a  time  specified  in  the  order  an  infected  place." 

Sect.  14.  "  The  area  of  an  infected  place  may  in  all  cases  of  a  decla- 
ration by  the  Privy  Council  include,  with  the  field,  stable,  cow  shed,  or 
other  premises  in  which  cattle  plague  has  been  found  to  exist,  such  an 
area  as  to  the  Privy  Council  seems  requisite  ;  and  the  area  of  an 
infected  place  may  in  all  cases  of  a  declaration  by  a  local  authority 
include,  with  the  field,  stable,  cow  shed,  or^  other  premises  in  which 
cattle  plague  has  been  foimd  to  exist,  all  lands  and  buildings  lying 
contiguous  thereto  being  in  the  same  occupation,  and  within  the 
district  of  the  local  authority,  and  also  (except  in  the  Metropolis)  an 
area  comprised  within  one  mile  from  the  boundaries  of  those  lands  in 
every  direction,  but  no  more." 

Sect.  16.  "A  local  authority  may  include  in  the  area  of  an  infected 
place  any  adjoining  part  of  the  district  of  another  local  authority,  with 
the  previous  consent  of  that  authority  in  writing.signed  by  their  clerk, 
but  not  otherwise." 

Sect.  17.  "  The  area  of  an  infected  place  may  in  any  case  be  described 
by  reference  to  a  map  deposited  at  some  specified  place,  or  by  reference 
to  townships,  parishes,  farms,  or  otherwise."  ' 

Sect.  18.  "An  order  of  a  local  authority  declaring  a  place  to  be  an 
infected  place  shall  be  published  by  the  local  authority  by  notices 
posted  in  and  near  the  infected  place,  and  in  such  other  manner  (if  any) 
as  they  think  expedient ;  and  an  order  of  the  Privy  Council  declaring 
a  place  to  be  an  infected  place  shall  be  published  in  like  manner  by  and 
at  the  expense  of  any  local  authority  to  whom  the  same  is  sent  by  the 
Privy  Council  for  publication ;  but  any  want  of  or  defect  or  irregularity 
in  publication  shall  not  invalidate  any  order." 

Sect.  19.  "With  respect  to  the  metropolis  the  Privy  Council  may 
from  time  to  time  by  order  extend  the  limits  of  an  infected  place 
beyond  the  boundaries  of  the  field,  stable,  cow  shed,  farm,  or  premises 
"where  cattle  plague  is  declared  or  found  to  exist." 
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Sect.  20.  "  An  order  of  the  Privy  Council  relative  to  an  infected 
place  shall  supersede  any  order  of  a  local  authority  inconsistent  with  it." 
Sect.  21.  "The  following  rules  shall  have  effect  with  respect  to 
infected  places : 

(1.)  No  animal  shall  be  moved  alive  out  of  an  infected  place  :  _ 
(2.)  The  hide,  skin,  hair,  wool,  horns,  hoofs,  or  offal  of  any  animal,  or 
any  part  thereof,  shall  not  be  moved  out  of  an  infected  place 
without  a  license  signed  by  an  officer  of  the  local  authority 
appointed  to  issue  licenses  in  that  behalf,  certifying  either  that 
the  thing  moved  has  not  formed  part  of  an  animal  affected  with 
cattle  plague  or  of  an  animal  that  has  been  in  the  same  shed  or 
stable,  or  in  the  same  herd  or  flock,  or  in  contact  with  an  animal  so 
affected,  or  that  it  has  been  disinfected : 
(3.)  The  carcase  of  an  animal,  or  a  single  portion  of  raw  meat 
weighing  more  than  twenty  pounds,  shall  not  be  moved  out  of  an 
infected  place,  without  a  license  signed  by  an  officer  of  the  local 
authority  appointed  in  that  behalf,  certifying  that  the  carcase  or 
meat  moved  is  not  the  carcase  or  part  of  the  carcase  of  an  animal 
affected  with  cattle  plague  : 
(4.)  Any  dung  of  animals,  and  any  hay,  straw,  litter,  or  other  thing 
commonly  used  for  food  of  animals  or   otherwise  for  or  about 
animals,  shall  not  be  moved  out  of"  an  infected  place  without  a 
license  signed  by  an  officer  of  the  local  authority  appointed  in 
that  behalf,  certifying  that  the  thing  moved  has  not  been  in 
contact  with  or  been  used  for  or  about  any  animal  affected  with 
cattle  plague,  or  that  it  has  been  disinfected : 
But  with  respect  to  the  metropolis  the  Privy  Council  may  from  time 
to  time  by  order  vary  the  provisions  of  this  section." 

Sect.  22.  "  If  any  animal,  hide,  skin,  hair,  wool,  horn,  hoof,  offal, 
carcase,  meat,  dung,  hay,  straw,  litter,  or  other  thing  is  moved  in 
contravention  of  the  rules  of  this  Act  with  respect  to  infected  places, 
every  person  moving  the  same,  or  causing  the  same  to  be  moved  shall 
be  deemed  guilty  of  an  offence  against  this  Act." 

As  to  penalty  under  this  section,  see  30  &  31  Vict.  c.  125,  a.  55,  post, 
p.  193. 

Sect.  23.  "The  rules  of  this  Act  with  respect  to  infected  places  shall 
not  restrict  the  moving  of  any  animal  or  thing  by  railway  through  an 
infected  place,  such  animal  or  thing  not  being  stopped  within  the 
infected  place." 

Sect.  24.  "  The  Privy  Council  may  from  time  to  time  by  order  make 
rules  with  respect  to  infected  places  not  inconsistent  with  the  rules  of 
this  Act,  and  rules  so  made  shall  be  deemed  rules  of  this  Act  with 
respect  to  infected  places." 

Sect.  25.  "  It  shall  be  the  duty  of  every  local  authority  and  of  the 
police  of  every  county,  borough,  tjwn,  and  place,  within  their  respective 
districts  to  enforce  and  execute  the  provisions  of  this  Act  and  of  any 
order  of  the  local  authority  or  Privy  Council  thereunder  relative  to 
infected  places,  and  to  dp  or  cause  to  be  done  all  such  things  as  are 
from  time  to  time  necessary  or  expedient  for  securing,  as  far  as  may 
be,  the  effectual  isolation  of  infected  places  in  respect  of  the  movement 
of  animals  and  things." 
Sect.  26.  "  Any  constable  may  proceed  as  follows  : 
(1.)  He  may  apprehend  any  person  found  committing  an  offence 
against  the  rules  of  this  Act  with  respect  to  infected  places,  and  he 
shall  take  any  person  so  apprehended  as  soon  as  conveniently  may 
be  before  a  justice  of  the  peace  to  be  examined  and  dealt  with 
according  to  law ;  and  a  person  so  apprehended  shall  not  be  detained 
in  custody  by  any  constable  without  the  order  of  a  justice  longer 
than  is  necessary  for  bringing  him  before  a  justice,  or  than  twenty- 
four  hours  at  longest : 
(2.)  He  may  require  that  any  animal  or  thing  moved  out  of  an  infected 
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place  in  contravention  of  those  rules  be  forthwitli  taken  back 
■within  the  limits  of  that  place,  and  may  enforce  and  execute  such 
requisition." 
Sect.  27.  "The  local  authority  by  whom  an  infected  place  is  declared 
may  at  any  time  after  the  expiration  of  twenty-eight  days  from  the 
disappearance  of  cattle  plague  in  that  place  by  order  declare  the  place 
to  be  free  from  cattle  plague,  and  the  Privy  Council  may  at  any  time 
by  order  declare  any  place  to  be  free  from  cattle  plague,  and  thereupon 
as  from  the  time  specified  in  this  behalf  in  the  order  of  the  local  autho- 
rity or  Privy  Council  the  place  shall  cease  to  be  an  infected  place." 

Sect.  28.  "  The  clerk  of  a  local  authority  declaring  a  place  to  be  an 
infected  place,  or  declaring  a  place  to  be  free  from  cattle  plague,  shaU 
forthwith  report  by  post  to  the  Privy  Council  the  fact  of  such  declara- 
tion having  been  made." 

Sect.  29.  "  Where,  imder  this  Act,  an  inspector  makes  a  declaration 
which  constitutes  a  place  an  infected  place,  he  may  also,  if  the  circum- 
stances of  the  case  appear  to  him  so  to  require,  deliver  a  notice  under 
his  hand  of  such  declaration  to  the  occupiers  of  all  lands  and  buildings 
adjoining  thereto,  any  part  whereof  respectively  lies  within  one  mile  of 
the  boundaries  of  the  infected  place  in  any  direction,  and  thereupon  the 
rules  of  this  Act  with  respect  to  infected  places  shall,  until  the  determi- 
nation and  declaration  of  the  local  authority  relative  thereto  in  this 
Act  provided  for,  apply  and  have  effect  to  and  in  respect  of  those  lands 
and  buildings  as  if  the  same  were  actually  within  the  limits  of  the 
infected  place." 

Sect.  50.  "The  Privy  Council  may  from  time  to  time  by  order  give 
directions  respecting  modes  of  disinfecting,  and  anything  disinfected  in 
accordance  with  the  provisions  of  such  order,  or  in  accordance  with  any 
process  of  disinfection  approved  by  the  Privy  Council,  shall  be  deemed 
disinfected  within  this  Act,  but  not  otherwise." 
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(6.)  Cleansing  of  Pens  and  Teucks. 

By  30  &  31  Vict.  c.  125,  s.  48,  "  It  shall  be  the  duty  of  every  ra,ilway  Railway  com- 
er other  company  and  every  person   carrying  animals  for  hire  to  panics  to  dis- 
thoroughly  cleanse  and  disinfect,  in  such  manner  as  the  Privy  Council  ™*°g'  '^J™"^'' 
from  time  to  time  by  order  direct,  all  pens,  carriages,  trucks,  horse- 
boxes, vehicles,  and  boats  used  by  such  company  or  person  for  the 
carrying  of  animals. 

"If  any  company  or  person  on  any  occasion  fails  to  comply  with  the 
requisitions  of  any  such  order,  such  company  or  person  shall  on  every 
such  occasion  be  deemed  guUty  of  an  offence  against  this  Act. 

"  Section  Ten  of  'The  Cattle  Diseases  Prevention  Act,  1866,'  shall  ex-   Power  to  enter 
tend  to  authorize  entry  by  any  such  person  as  therein  described  on   p'^e""^^^. 
premises  where  he  has  reasonable  grounds  for  supposing  that  any  such 
pen,  carriage,  truck,  horse-box,  vehicle,  or  boat  is  to  be  found,  and  that 
in  respect  thereof  any  company  or  person  has  on  any  occasion  failed  to 
comply  with  the  requisitions  of  any  such  order." 


(7.)  Local  Eates,  and  Bates  in  aid  to  defeat  Expenses   and 
Compensation. 

By  the  29  Vict.  c.  2,  s.  18,  "All  expenses  incurred  by  a  local  authority  ^'iP™?^^  o"<"=»l 
in  pursuance  of  this  Act,  including  any  compensation  payable  by  it  in  ^'^  ""  ^• 
respect  of  animals  slaughtered  in  pursuance  of  this  Act,  shall  be  defrayed 
out  of- the  local  rate  as  defined  by  this  Act,  or  out  of  a  separate  rate  to 
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be  levied  in  all  respects  in  the  same  manner  as  the  local  rate,  and 
included  under  the  term  '  local  rate.' 

"  Any  person  who  is  not  the  ovmer  of  the  premises  in  respect  of 
which  he  is  rated,  under  this  section,  to  the  local  rate  may  deduct  from 
the  growing  rent  due  to  the  owner  of  such  premises  one  half  of  the 
rate  payable  by  him  for  the  purposes  of  this  Act,  and  every  owner  shall 
allow  such  deduction  accordingly. 

"'Owner,'  for  the  purposes  of  this  section,  shall  mean  the  person  for 
the  time  being  entitled  to  receive  the  rackrent  of  the  premises  in  respect 
of  which  the  rate  is  made  on  his  own  account,  or  who  would  be  entitled 
to  receive  the  same  if  such  premises  were  let  at  a  rackrent,  including 
under  the  term  '  rackrent'  any  rent  which  is  not  less  than  two-thirds  of 
the  net  annual  value  of  the  premises  out  of  which  the  rent  issues. 

"  Every  local  authority  shall  have  power,  notwithstanding  any  limit 
in  any  Act  of  Parliament,  to  levy  a  local  rate  to  the  amount  required 
for  the  purposes  of  this  Act,  but  every  rate  or  increase  of  rate  levied 
under  this  section  shall  in  all  precepts  for  the  levy  thereof  be  described 
as  a  separate  rate  or  separate  item  of  rate,  and  when  collected  from  the 
individual  ratepayers  it  shall  be  collected  as  a  separate  rate  or  specified 
as  a  separate  item  of  rate." 

By  the  30  &  31  Vict.  c.  125,  s.  33,  "  Where  the  expenses  incurred 
by  a  local  authority  in  pursuance  of  this  Act  do  not  include  any  expen- 
diture in  compensation  for  animals  slaughtered,  the  same  shall  be 
defrayed  out  of  the  local  rate,  as  defined  by  '  The  Cattle  Diseases  Pre- 
vention Act,  1866,'  and  not  out  of  a  separate  rate ;  and  in  every  such 
case  the  following  provisions  shall  not  extend  and  apply  to  the  local 
rate :  namely, 

The  provisions  of  section  eighteen  of '  The  Cattle  Diseases  Prevention 
Act,  1866,'  relative  to  the  deduction  of  part  of  the  rate  by  a  person 
not  the  owner  of  premises  : 
The  provisions  of  the  same  section  relative  to  the  describing,  collect- 
ing, or  specifying  of  the  rate  as  a  separate  rate  or  separate  item  of 
rate : 
The  provisions  of '  The  Cattle  Diseases  Prevention  Amendment  Act, 

1866.'" 
By  30  &  31  Vict.  c.  125,  s.  36,  "Expenses  incurred  by  a  local 
authority  in  executing  any  order  of  the  Privy  Council  between  the 
passing  of  'The  Cattle  Diseases  Prevention  Act,  1866,'  and  the  date  of 
the  order  of  the  Privy  Council  of  the  twenty-fourth  day  of  March, 
one  thousand  eight  hundred  and  sixty-six,  shall  be  deemed  to  have 
been  incurred  in  pursuance  of  the  last  mentioned  Act ;  and  the 
expenses  incurred  by  a  local  authority  in  executing  any  order  of  the 
Privy  Council  made  under  this  Act  shall  be  defrayed  as  such  order 
directs,  and,  subject  to  or  in  the  absence  of  any  such  direction,  shall  be 
deemed  expenses  incurred  in  pursuance  of  this  Act." 

Sect.  37.  "  Each  local  authority  shall  cause  an  account  of  their  expen- 
diture in  compensation  for  animals  slaughtered  to  be  made  up  to 
Michaelmas  and  Lady-day  in  each  year,  commencing  with  the  half-year 
ending  Michaelmas  one  thousand  eight  hundred  and  sixty-seven,  or  to 
&uch  other  half-yearly  days  as  the  Poor  Law  Board  from  time  to  time 
direct." 

Sect.  38.  "  Where  from  such  half-yearly  account  of  a  local  authority 
it  appears  that  their  expenditure  in  compensation  in  any  half-year 
exceeds  the  rate  of  ninepenee  in  the  pound  per  annum  on  the  annual 
rateable  value  of  the  property  in  the  district,  the  local  authority  may 
apply  to  the  Poor  Law  Board  for  an  audit  of  their  accounts  for  that 
half-year,  and  the  Poor  Law  Board  shall  direct  an  audit  accordingly." 

Sect.  39.  "  With  respect  to  such  audit  the  following  rules  shall  have 
effect : 

(1.)  The  auditor  shall  be  appointed  by  the  Poor  Law  Board : 

(2.)  The  auditor  shall  receive  such  remuneration  as  the  Poor  Law 
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Board  direct,  and  the  same  shall  be  paid  by  the  local  authority, 
■  and  shall,  with  the  expenses  of  or  incident  to  the  audit,  be  deemed 
part  of  the  expenditure  of  the  local  authority  in.  compensation : 
(3.)  The  audit  shall  be  held  at  a  place  approved  by  the  Poor  Law- 
Board  and  at  the  time  fixed  by  the  auditor,  being  as  soon  as  may 
be  after  the  application  for  the  audit : 
(4)  The  auditor  shall,  fourteen  days  at  least  before  holding  the  audit, 
give  notice  of  the  time  and  place   for  the  holding  thereof   by 
advertisement  in  a  newspaper  circulating  in  the  district,  and  by  a 
written  notice  delivered  to  or  served  on  the  clerk  of  the  local 
authority : 
(5.)  The  clerk  of  the  local  authority  shall  attend  the  audit,  and 
produce  to  the  auditor  all  books,  bills,  vouchers,  and  documents, 
relating  to  the  account : 
(6.)  Any  ratepayer  in  the  district  may  be  present  at  the  audit,  and 

may  object  to  the  account : 
(7.)  The  auditor  shall,  as  nearly  as  may  be,  have  the  like  powers,  and 
be  under  the  like  obligation,  to  allow  and  disallow  items  in  the 
account,  as  the  auditor  in  the  ease  of  an  audit  under  the  authority 
of  the  Poor  Law  Board  of  the  account  of  an  overseer ;  and  there 
may  be  an  appeal  by  any  pei-son  aggrieved  by  the  decision  of  the 
auditor  iu  like  manner,  as  nearly  as  may  be,  as  in  the  case  of  such 
last  mentioned  audit : 
(8.)  AVTien  the  auditor  has  completed  his  audit,  he  shall  sign  the 
account,  and  shall  also  sign  and  deliver  to  the  Poor  Law  Board  and 
to  the  local  authority  a  certificate  of  the  amount  allowed  : 
(9.)  Subject  to  the  foregoing  provisions,  the  Poor  Law  Board  may 
fi:om  time  to  time  make  such  regulations  respecting  the  audit  as 
they  think  fit." 
Sect.  40.  "  If  on  any  such  audit  it  appears  to  the  Poor  Law  Board 
fi:'om  the  certificate  of  the  auditor  that  the  expenditure  of  the  local 
authority  in  compensation  within  the  half-year  of  account  has  exceeded 
the  rate  of  ninepenoe  in  the  pound  per  annum  on  the  annual  rateable 
value  of  the  property  in  the  district  of  the  local  authority,  the  Poor 
Law  Board  shall  make  a  general  order  directed  to  the  several  local 
authorities  whose  districts  adjoin  to  the  district  of  the  local  authority 
on  whose  behalf  the  order  is  made,  and  to  the  several  local  authorities 
■whose  districts  are  locally  situate  (wholly  or  partly)  within  the  district 
of  the  local  authority  on  whose  behalf  the  order  is  made,  or  within  such 
adjoining  districts,  and  shall  thereby  require  those  several  local  autho- 
rities to  contribute  a  sum  of  money  to  meet  such  excess  of  expenditure  : 
Provided  always,  that  no  local  authority  shall  be  required  to  contribute 
any  sum  of  money  beyond  an  amount  sufficient,  together  with  any 
cattle  rate  raised  in  the  district,  to  bring  the  charge  for  the  year  up  to 
ninepence  in  the  pound  on  the  annual  rateable  value." 

Sect.  41.  "  The  sums  to  be  so  contributed  by  local  authorities  shall  be 
assessed  on  them  by  the  Poor  Law  Board  in  proportion  to  the  annual 
rateable  value  of  the  property  in  their  respective  districts,  to  be  deter- 
mined according  to  the  valuation  lists,  or,  where  there  are  none,  on  such 
other  basis  as  the  Poor  Law  Board  from  time  to  time  direct." 

Sect.  42.  "  The  sum  to  be  so  contributed  by  a  local  authority  shall  be 
a  debt  due  from  them  to  the  local  authority  on  whose  behalf  the  order 
is  made,  and  the  order  of  the  Poor  Law  Board  shall  be  for  all  purposes 
conclusive  evidence  of  the  existence  and  amount  of  such  debt." 

Sect.  43.  "  The  money  to  be  so  contributed  by  a  local  authority  shall 
he  deemed  expenditure  in  compensation  for  animals  slaughtered,  and 
shall  be  raised  accordingly  by  the  local  rate  or  a  separate  rate,  in  manner 
provided  by  section  eighteen  of '  The  Cattle  Diseases  Prevention  Act, 
1866.'" 

Sect.  44.  "The  amount  to  be  so  contributed  by  a  local  authority 
shall,  when  raised,  be  paid  to  the  treasurer  or  other  proper  officer  of 
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the  local  authority  on  whose  behalf  the  order  o  the  Poor  Law  Board  is 
made." 

Sect.  45.  "An  order  of  the  Poor  Law  Board  ■under_ this  Act  shall 
not  be  liable  to  be  removed  into  a  court  of  law  by  certiorari  or  other- 
wise, nor  shall  an  order  of  a  local  authority,  or  a  rate,  made  to  carry 
into  effect  the  provisions  of  this  Act  relative  to  contribution,  be  liable 
to  question  in  a  court  of  law  on  the  ground  of  its  having  been  made 
wholly  or  partly  in  furtherance  of  any  such  order  of  the  Poor  Law 
Board." 

By  29  Vict,  c,  2,  s.  19,  "Where,  before  the  passing  of  this  Act,  any 
person  has  suffered  so  great  a  loss  of  cattle  by  cattle  plague  as  to  entitle 
Mm  in  the  opinion  of  the  local  authority  to  a  remission  in  whole  or  m 
part  of  any  rate  due  from  him  for  the  purposes  of  this  Act,  such  remis- 
sion may  be  granted  by  the  local  authority. 

"When  within  the  district  of  any  local  authority  any  sum  has  been 
raised  by  a  voluntary  rate  for  the  purpose  of  paying  for  cattle  slaugh- 
tered with  a  view  of  preventing  the  spread  of  the  cattle  plague,  the 
local  authority  may,  with  the  consent  of  the  managers  of  such  voluntary 
rate,  after  satisfying  itself  that  the  rate  or  such  portion  of  the  rate  as 
has  been  expended  has  been  duly  expended  for  the  purpose  aforesaid, 
and  having  received  from  such  managers  the  balance  of  such  rate,  if 
any,  apply  it  to  the  purposes  of  this  Act,  and  in  such  case  the  sums 
proved  to  the  satisfaction  of  such  local  authority  to  have  been  paid  by 
any  person  to  such  voluntary  rate,  and  to  have  been  duly  accounted  for, 
shall  be  deducted  from  any  rate  payable  by  such  person  under  the  pro- 
visions of  this  Act." 

Sect.  20.  "  Where  any  animal  has  been  slaughtered  under  the  pro- 
visions of  this  Act,  the  owner  of  such  animal  shall  not  be  entitled  to 
recover  in  respect  of  the  insurance  of  such  animal  any  sum  which, 
together  with  the  payment  he  receives  for  such  animal  under  the  pro- 
visions of  this  Act,  shall  exceed  the  sum  which  he  would  otherwise 
have  been  entitled  to  receive  in  respect  of  such  insurance." 

Sect.  21,  "  The  local  authority  in  counties  in  Scotland  shall  from  time 
to  time  give  notice  to  the  commissioners  of  supply  .of  the  sums  neces- 
sary to  be  provided  under  the  provisions  of  this  Act  by  means  of  the 
local  rate,  and  the  amount  so  intimated  shall  be  assessed  and  collected 
by  the  commissioners  of  supply  according  to  the  real  rent  of  lands  and 
heritages  as  appearing  on  the  valuation  roll  in  force  for  the  year,  and 
pay  over  the  same  to  the  local  authority,  and  the  local  authority  in 
burghs  in  Scotland  shall  in  like  manner  assess  and  collect  the  amount 
required  to  be  raised  by  local  rate  within  such  burgh,  and  all  such 
assessments  shall  be  payable  by  the  tenant,  who  shall  be  entitled  to 
deduct  one-half  thereof  from  the  rent  payable  by  him  to  the  proprietor, 
and  all  the  provisions  in  regard  to  the  recovery  of  assessments  in  the 
Act  twentieth  and  twenty-first  Victoria,  chapter  seventy-two,  intituled 
'  An  Act  to  render  more  effectual  the  Police  in  Counties  and  Burghs  in 
Scotland,'  shall  be  held  to  be  incorporated  in  this  Act  in  so  far  as  not 
inconsistent  with  its  provisions." 

By  30  &  31  Vict.  c.  125,  s,  35,  "  The  commissioners  of  supply  of  a 
county  in  Scotland  may  assess  and  collect  the  local  rate  mentioned  in 
section  twenty-one  of  'The  Cattle  Diseases  Prevention  Act,  1866,' 
either  on  and  from  the  tenants  of  lands  and  heritages  as  therein  pro- 
vided, or  on  and  from  the  proprietors  thereof  (and  that,  notwithstanding 
anything  in  this  Act,  either  with  or  without  relief  against  the  tenants 
for  one-halfof  the  assessment),  according  as  it  may  be  declared  in  the 
resolutions  imposing  the  same,  and  with  the  like  powers  in  regard  to 
the  recovery  of  assessments  as  are  mentioned  in  that  section," 

By  29  Vict,  c.  2,  s,  22,  "Whenever  the  rate  levied  or  to  be  levied  for 
the  purposes  of  this  Act  exceeds  the  sum  of  sixpence  in  the  pound,  a 
local  authority  may,  for  the  purposes  of  defraying  any  further  costs, 
charges,  and  expenses  under  this  Act,  borrow  and  take  up  at  interest, 
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on  the  credit  of  the  local  rate,  any  sums  of  money  necessary  for  defray- 
ing such  costs,  charges,  and  expenses ;  and  for  the  purpose  of  seeming 
the  re-payment  of  any  sums  of  money  so  borrowed,  together  with  such 
interest  as  aforesaid,  the  local  authority  may  mortgage  and  assign  over 
the  said  local  rate  for  any  period  not  exceeding  seven  years  to  the  persons 
by  or  on  behalf  of  whom  such  sums  are  advanced  ;  and  in  any  case  where 
the  rate  levied  or  to  be  levied  for  meeting  the  charges  of  this  Act  shall 
exceed  ninepence  in  the  pound,  the  lords  of  the  treasury  may,  upon 
application  from  the  local  authority,  extend  the  term  to  any  term  not 
exceeding  fourteen  years,  and  the  local  authority  may  mortgage  and 
assign  over  the  said  rate  for  any  term  not  exceeding  fourteen  years 
accordingly." 

Sect.  23.  "  The  clauses  of  the  '  Commissioners  Clauses  Act,  1847,' 
with  respect  to  mortgages  to  be  created  by  the  commissioners,  shall 
form  part  of  and  be  incorporated  with  this  Act,  and  any  mortgagee  or 
assignee  may  enforce  payment  of  his  principal  and  interest  by  appoint- 
ment of  a  receiver.  In  the  construction  of  those  clauses  the  commis- 
sioners shall  mean  '  the  Local  Authority.'  " 

Sect.  24.  "  The  public  works  loan  commissioners,  as  defined  by  '  The 
Public  Works  Loan  Act,  1853,'  may,  out  of  monies  at  their  disposal, 
with  the  approval  of  the  lords  commissioners  of  the  treasury,  advance 
to  any  local  authority,  upon  the  security  of  the  local  rate,  without  any 
further  security,  to  be  re-paid,  with  interest,  within  any  period  as  afore- 
said, any  sums  of  money  to  be  applied  by  such  authority  in  carrying 
into  effect  the  purposes  of  this  Act." 
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(8.)  Other  Offences  and  Penalties. 

By  11  &  12  Vict.  c.  107,  s.  7,  "  That  in  case  any  person  wilfully 
obstruct  or  impede  any  person  acting  under  the  authority  of  this  Act 
or  of  any  order  or  regulation  made  in  pursuance  of  this  Act,  every 
person  so  offending,  and  all  others  aiding  and  assisting  therein,  shall 
and  may  be  seized  and  detained  by  such  person  so  acting  under  the 
authority  of  this  Act  as  aforesaid,  or  any  person  or  persons  he  may 
call  to  his  assistance,  until  such  offender  or  offenders  can  be  con- 
veniently taken  before  some  justice  of  the  peace  having  jurisdiction  in 
the  county  or  place  wherein  such  offence  shall  be  committed,  and  when 
convicted  before  such  justice  as  aforesaid  (who  is  hereby  authorized 
and  required,  upon  complaint  to  him  upon  oath,  to  take  cognizance 
thereof,  and  to  act  summarily  in  the  premises),  shall,  in  the  discretion  of 
such  justice,  forfeit  any  sum  not  exceeding  five  pounds,  and  in  default  of 
payment  thereof  shall  and  may  be  imprisoned  for  any  term  not  exceed- 
ing two  calendar  months,  unless  the  amount  of  the  penalty  shall  have 
been  sooner  discharged." 

By  29  Vict.  c.  15,  s.  11,  "  Where  any  person  having  any  cattle  in  his 
possession  or  keeping  within  the  district  of  any  local  authority  wherein 
the  cattle  plague  exists,  affixes  at  the  entrance  to  any]  building  or 
enclosed  place  in  or  on  which  such  cattle  are  kept  a  notice  forbidding 
persons  to  enter  into  or  on  that  building  or  place  without  his  permis- 
sion, if  any  person  not  having  a  right  of  entry  or  way  into,  on,  or  over 
that  building  or  place  enters  into,  on,  or  over  the  same,  or  any  part 
thereof,  in  contravention  of  the  notice,  he  shall  for  every  such  offence 
he  hable  to  a  penalty  not  exceeding  five  pounds." 

Sect.  5.  "  Penalties  and  forfeitures  under  the  principal  Act  and  this 
Act,  or  either  of  such  Acts,  or  any  order  made  thereunder,  and  expenses 
directed  to  be  recovered  in  a  summary  manner,  shall  be  recovered  in 
England  in  manner  directed  by  an  Act  passed  in  the  session  holden  in 
the  eleventh  and  twelfth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  chapter  forty- three,  intituled  'An  Act  to  facilitate  the  Per- 
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formance  of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  Summary  Convictions  and  Orders,' 
or  any  Act  amending  the  same. 

"  An  appeal  may  be  had  from  a  decision  of  a  justice  or  justices  under 
this  Act  to  the  court  of  general  or  general  quarter  sessions  in  manner 
provided  by  the  principal  Act. 

"  One-half  of  all  penalties  and  forfeitures  recovered  shall  be  paid  to 
the  person  who  sues  or  proceeds  for  the  same,  and  the  other  half  shall 
be  applied  in  manner  directed  by  the  last-mentioned  Act." 

Sect.  6.  "  Penalties  and  forfeitures  under  the  principal  Act  and  this 
Act,  or  either  of  such  Acts,  or  any  order  made  thereunder,  shall,  in 
Scotland,  be  recovered  in  manner  directed  by  the  'Summary  Procedure 
Act,  1864;'  and  the  term  'Justice  or  Justices'  shall  include  any 
magistrate  having  jurisdiction  in  Scotland  under  the  said  Act." 

By  11  &  12  Vict.  c.  107,  s.  17,  "  That  if  any  person  shaU  thmk  him- 
self aggrieved  by  any  determination  or  adjudication  of  any  justice  with 
respect  to  any  penalty  or  forfeiture  under  the  provisions  of  this  Act, 
he  may  appeal  to  the  general  quarter  sessions  for  the  county  or  place 
in  which  the  cause  of  appeal  shall  have  arisen ;  but  no  such  appeal  shall 
be  entertained  unless  it  be  made  within  four  months  next  after  the 
making  of  such  determination  or  adjudication,  nor  unless  ten  days' 
notice  in  writing  of  such  appeal,  stating  the  nature  and  grounds  thereof, 
be  given  to  the  party  against  whom  the  appeal  shall  be  brought,  nor 
unless  the  appellant  forthwith  after  such  notice  enter  into  recogni- 
zances, with  two  sufficient  sureties,  before  a  justice,  conditioned  duly  to 
prosecute  such  appeal,  and  to  abide  the  order  of  the  court  thereon." 

Sect.  18.  "  That  at  the  quarter  sessions  for  which  such  notice  shall  be 
given  the  court  shall  proceed  to  hear  and  determine  the  appeal  in  a 
summary  way,  or  they  may,  if  they  think  fit,  adjourn  it  to  the  following 
sessions ;  and  upon  the  hearing  of  such  appeal  the  court  may,  if  they 
think  fit,  mitigate  any  penalty  or  forfeiture,  or  they  may  confirm  or 
quash  the  adjudication,  and  order  any  money  paid  by  the  appellant,  or 
levied  by  distress  upon  his  goods,  to  be  returned  to  him,  and  may  also 
order  such  further  satisfaction  to  be  made  to  the  party  injured  as  they 
may  judge  reasonable  ;  and  they  may  make  such  order  concerning  the 
costs,  both  of  the  adjudication  and  of  the  appeal,  as  they  may  think 
reasonable." 

By  29  Vict.  c.  2,  s.  27,  "  If  any  person  acts  in  contravention  of  any 
provisions  in  this  Act  contained,  or  any  order  made  by  a  local  authority 
in  pursuance  of  this  Act,  he  shall  for  each  ofience  incur  a  penalty 
not  exceeding  twenty  pounds,  and  where  any  such  ofience  is  committed 
with  respect  to  more  than  four  animals,  a  penalty  not  exceeding  five 
pounds  for  each  animal  may  be  imposed  instead  of  the  penalty  of 
twenty  pounds." 

By  29  &  30  Vict.  c.  110,  s.  10,  "If  any  person  with  intent  to  evade 
any  of  the  provisions  of  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 
and  seven,  or  of  the  principal  Act,  or  of  any  Act  amending  the  said 
Acts,  or  of  any  order  of  the  lords  of  her  Majesty's  council  made  there- 
under respectively,  forges  or  alters,  or  offers  or  utters  knowing  the 
same  to  be  forged  or  altered,  any  license,  instrument,  or  writing  made  or 
issued,  or  purporting  to  be  made  or  issued,  under  any  such  Act  or  order, 
he  shall  for  every  such  offence,  on  summary  conviction  thereof  before 
two  justices  in  the  manner  and  subject  to  the  appeal  provided  in  the 
principal  Act,  be  liable  to  a  penalty  not  exceeding  twenty  pounds,  or  in 
the  discretion  of  the  justices  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  months." 

By  30  &  31  Viet.  c.  125,  s.  54,  "'if  any  person  does  any  of  the  follow- 
ing things  he  shall  be  deemed  guilty  of  an  offence  against  this  Act ;  that 
is  to  say, 

(1.)  If  he  does  anything  for  which  a  license  is  requisite  under  any  of 
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the  former  Acta  or  this  Act,  or  any  order  of  the  Privy  Council 
thereunder,  without  having  obtained  a  license : 
(2.)  If  where  such  a  license  is  requisite,  having  obtained  a  license  in 
that  behalf,  he  does  the  thing  licensed  after  the  license    has 
expired : 
(3.)  If  he  uses  or  offers  or  attempts  to  use  as  such  a  license  an 
instrument  not  being  a  complete  license,  or  an  instrument  untruly 
purporting  or  appearing  to  be  a  license,  unless  he  shows  to  the 
satisfaction  of  the  justices  before  whom  he  is  charged  that  he  did 
not  know  of  such  incompleteness  or  untruth,  and  that  he  could  not 
with  reasonable  diligence  have  obtained  such  knowledge  : 
(4.)  If,  with  intent  to  evade  any  provision  of  any  of  the  former  Acts 
or  of  this  Act  or  of  any  order  of  the  Privy  Council  thereunder,  he 
fabricates  or  alters,  or  offers  or  utters  knowing  the  same  to  be 
fabricated  or  altered,  any  declaration  or  certificate  made  or  issued 
or  purporting  to  be  made  or  issued  under  or  for  any  purpose  of  any 
of  the  former  Acts  or  this  Act  or  any  such  order  : 
(5.)  If  for  the  purpose  of  obtaining  any  license,  certificate,  or  instru- 
ment under  or  for  the  purposes  of  any  such  provision  he  makes  a 
declaration  false  in  any  material  particular,  unless  he  shows  to  the 
satisfaction  of  the  justices  before  whom  he  is  charged  that  he  did 
not  know  of  such  falsity,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge  : 
(6.)  If  he  obtains  or  endeavours  to  obtaia  any  such  license,  certificate, 
or  instrument  by  means  of  any  false  pretence,  unless  he  shows  to 
the  satisfaction  of  the  justices  before  whom  he  is  charged  that  he 
did  not  know  of  such  falsity,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge  : 
(7.)  If  he  grants  or  issues  any  such  license,  certificate,  or  instrument, 
being  fidse  in  any  material  particular,  unless  he  shows  to  the  satis- 
faction of  the  justices  before  whom  he  is  charged  that  he  did  not 
know  of  such  falsity,  and  that  he  could  not  with  reasonable  dili- 
gence have  obtained  such  knowledge : 
And  the  provisions  of  section  ten  of  '  The  Cattle  Diseases  Prevention 
Amendment  Act,  1866,'  respecting  procedure  and  punishment,  shall 
apply  to  every  such  offence." 

Sect.  55.  "  If  any  person  is  guilty  of  an  offence  against  this  Act,  or 
any  orders  of  the  Privy  Council  thereunder,  not  comprised  in  the  last 
foregoing  section,  he  shall  for  each  such  offence  be  liable  to  such  penalty 
as  is  provided  by  section  twenty-seven  of  '  The  Cattle  Diseases  Preven- 
tion Act,  1866  ;'  and  where  any  such  offence  is  committed  in  relation  to 
offal,  dung,  hay,  straw,  litter,  or  other  thing,  a  further  penalty  not 
exceeding  ten  pounds  may  be  imposed  in  respect  of  every  half  ton  in 
weight  of  such  offal  or  other  thing  after  the  first  half  ton." 

Sect.  56.  "  For  the  purposes  of  proceedings  under  this  Act,  or  any 
order  of  the  Privy  Council  or  order  or  regidation  of  a  local  authority 
thereunder,  every  offence  against  this  Act  or  any  such  order  or  regula- 
tion shall  be  deemed  to  have  been  committed,  and  every  cause  of  com- 
plaint under  this  Act  or  any  such  order  or  regulation  shall  be  deemed 
to  have  arisen,  either  in  the  place  in  which  the  same  actually  was  com- 
mitted or  arose,  or  in  any  place  in  which  the  person  charged  or  com- 
plained against  happens  to  be." 

By  29  Vict.  c.  2,  s.  28,  "  In  the  event  of  any  person  refusing  or  delay- 
ing to  comply  with  the  order  of  any  local  authority  in  Scotland,  the 
local  authority  may  give  information  thereof  to  the  procurator  fiscal  of 
the  county  or  burgh,  who  may  apply  to  the  sheriff  for  a  warrant  to  carry 
out  such  order,  and  such  warrant  may  be  executed  by  the  officers  of 
court  in  the  usual  way." 

Sect.  29.  "  In  Scotland  all  the  judicial  powers  given  to  justices  and 
quarter  sessions,  or  to  magistrates  in  boroughs  by  this  Act,  may  also 
be  exercised  by  the  sheriff  of  the  cotinty  or  the  sheriff-substitute." 
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Sect,  30,  "Penalties  under  this  Act,  and  expenses  directed  to  be 
recovered  in  a  summary  manner,  may  be  recovered  before  two  justices 
in  manner  directed  by  an  Act  passed  in  the  session  holden  in  the 
eleventh  and  twelfth  years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
chapter  forty- three,  intituled  '  An  Act  to  facilitate  the  Performance  of 
the  Duties  of  Justices  of  the  Peace  out  of  Sessions  within  England  and 
Wales  with  respect  to  siunmary  Convictions  and  Orders,'  or  any  Act 
amendiag  the  same,  and  in  Scotland  by  summary  complaint  before  the 
sheriff,  sheriff-substitute,  or  two  justices,  or  in  boroughs  before  the 
magistrates,  in  manner  provided  by  the  'Summary  Procedure  Act, 
1864," 

"  Any  railway  company  or  other  body  corporate  may  appear  before 
any  justice,  sheriff,  or  sheriff-substitute  by  any  member  of  their  board 
of  management,  or  by  any  officer  authorized  in  writing  under  the  hand 
of  any  director  or  manager  of  the  company." 

Sect.  31,  "  If  any  party  feels  aggrieved  by  the  dismissal  of  his  com- 
plaint by  the  justices,  or  by  any  determination  or  adjudication  of  the 
justices  with  respect  to  any  penalty  or  forfeiture  under  this  Act,  the 
party  so  dissatisfied  may  appeal  therefrom,  subject  to  the  conditions 
and  regulations  following  ; — 

1.  The  appeal  shall  be  made  to  some  court  of  general  or  quarter 
sessions  for  the  county  or  place  in  which  the  cause  of  appeal  has 
arisen,  holden  not  less  than  fifteen  days  and  not  more  than  four 
months  after  the  decision  of  the  justices  from  which  the  appeal  is 
made. 

2.  The  appellant  shall,  within  three  days  after  the  cause  of  appeal 
has  arisen,  give  notice  to  the  clerk  of  the  petty  sessional  division 
for  which  the  justices  act  whose  decision  is  [appealed  from  of  his 
intention  to  appeal,  and  of  the  grounds  thereof,  and  in  Scotland  to 
the  clei'k  of  the  peace  for  the  county, 

3.  The  appellant  shall  immediately  after  such  notice  enter  into  a 
recognizance,  before  a  justice  of  the  peace,  with  two  sufficient 
sureties,  conditioned  personally  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  may 
be  awarded  by  the  court, 

4.  The  court  may  adjourn  the  appeal,  and  may  make  such  order 
thereon  as  they  think  just. 

But  nothing  in  the  present  section  respecting  appeal  shall  affect  any 
enactments  relative  to  appeals  in  cases  of  summary  convictions  or  adju- 
dications in  the  City  of  London  or  the  Metropolitan  Police  District." 

Sect.  32.  "  All  orders  made  by  the  Lords  of  Her  Majesty's  Privy 
Council  in  pursuance  of  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 
and  seven,  and  aU  orders  made  and  notices  published  by  local  autho- 
rities under  the  powers  conferred  on  them  by  such  orders  of  the  Lords 
of  Her  Majesty's  Privy  Council,  shall  be  deemed  to  have  been  duly 
made  and  authorized  by  the  said  Act,  and  shall,  so  far  as  they  are  con- 
sistent with  this  Act,  remain  in  full  force  until  they  ai-e  revoked  or 
have  expired  by  lapse  of  time." 

Sect.  33.  "All  expenses  already  incurred  by  any  local  authority  as 
defined  by  the  said  orders  of  the  Lords  of  Her  Majesty's  Privy  Council 
previous  to  the  passing  of  this  Act,  in  publishing  any  notices  or  adver- 
tisements m  pursuance  of  or  under  any  authority  derived  from  any 
order  of  the  Lords  of  Her  Majesty's  Privy  Council  made  in  pursuance 
of  the  said  Act,  shall  be  deemed  to  have  been  duly  charged  on  any  rate 
out  of  which  such  expenses  have  been  defrayed  ;  or  such  expenses  may 
be  paid  m  like  manner  as  expenses  incurred  pursuant  to  this  Act." 

idect.  34.  "  This  Act  shall  continue  in  force  until  the  first  day  of  June 
one  thousand  eight  hundred  and  sixty-seven,  and  until  the  end  of  the 
then  session  of  Parliament,  and  no  longer,  except  in  so  far  as  respects 
the  power  of  levying  rates  for  re-paying  any  sums  borrowed  under  the 
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provifiions  of  this  Act :  Provided  that  it  shall  be  lawful  for  Her 
Majesty  in  Council  at  any  time  to  suspend  the  operation  of  this  Act_  as 
respects  the  slaughter  of  cattle." 
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(9.)  Proteotion  of  Pbksojsts  in  Execution  oi'  Act. 

By  30  &  31  Vict.  c.  125,  s.  57,  "No  action  or  proceeding  shall 
lie  against  any  person  acting  or  intending  to  act  under  the  authority 
or  in  the  execution  or  in  pursuance  of  this  Act  for  any^  alleged 
irregularity  or  trespass  or  other  act  or  thing  done  or  omitted  by 
him  under  this  Act,  unless  notice  in  writing  (specifying  the  cause 
of  the  action  or  proceeding,  and  the  name  and  residence  of  the 
intending  plaintiff  or  prosecutor,  and  of  his  attorney  or  agent  in  the 
matter),  is  given  by  the  intending  ■  plaintiff  or  prosecutor  to  the 
intended  defendant  one  month  at  least  before  the  commencement  of 
the  action  or  proceeding,  nor  unless  the  action  or  proceeding  is  com- 
menced within  four  months  next  after  the  act  or  thing  complained  of  is 
done  or  omitted,  or  in  case  of  a  continuation  of  damage  within  four 
months  next  after  the  doing  of  such  damage  has  ceased ;  and  any  such 
action  shall  be  laid  and  tried  in  the  county  or  place  where  the  cause  of 
action  arose,  and  not  elsewhere." 

Sect.  58.  "  In  any  such  action  the  defendant  may  plead  generally  that 
the  act  or  thing  complained  of  was  done  or  omitted  by  him  when  acting 
or  intending  to  act  under  tha  authority  or  in  the  execution  or  in  pur- 
suance of  this  Act,  and  may  give  all  special  matter  in  evidence." 

Sect.  59.  "  On  the  trial  of  any  such  action  the  plaintiff  shall  not  be 
permitted  to  go  into  evidence  of  any  cause  of  action  not  stated  in  his 
notice." 

Sect.  60.  "  The  plaintiff  in  any  such  action  shall  not  succeed  if  tender 
of  sufficient  amends  is  made  by  the  defendant  before  the  commencement 
of  the  action  ;  and  in  case  no  tender  has  been  made  the  defendant  may, 
by  leave  of  the  court  in  which  the  action  is  brought,  at  any  time  pay 
into  the  court  such  sum  of  money  as  he  thinks  fit,  whereupon  such  pro- 
ceeding and  order  shall  be  had  and  made  in  and  by  the  court  as  may  be 
had  and  made  on  the  payment  of  money  into  court  in  an  ordinary 
action." 

Sect.  61.  "If  in  any  such  action  the  plaintiff  does  not  succeed  in 
obtaining  judgment,  the  defendant  shall  receive  such  full  and  reason- 
able indemnity  as  to  all  costs,  charges  and  expenses  incurred  in  and 
about  the  action  as  may  be  taxed  and  allowed  by  the  proper  officer, 
subject  to  review ;  and  though  a  verdict  is  given  for  the  plaintiff  in  the 
action,  he  shall  not  have  costs  against  the  defendant  unless  the  judge 
before  whom  the  trial  is  had  certifies  his  approval  of  the  action  and 
verdict." 

Sect.  62.  "  Where  any  such  action  or  proceeding  is  defended  under 
the  direction  or  with  the  approval  of  the  local  authority,  the  costs, 
charges,  and  expenses  incurred  in  and  about  the  same  by  or  on  behalf 
of  the  defendant  and  payable  by  him,  and  any  damages  or  other  money 
recovered  against  or  payable  by  him  in  or  in  consequence  of  such  action 
or  proceeding,  shall  be  deemed  expenses  incurred  by  the  local  authority 
in  pursuance  of  this  Act,  and  shall  be  defrayed  accordingly." 
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(10.)  Miscellaneous— Title  anb  Interpretation  op  Acts. 

By  29  Vict.  c.  2,  s.  2.  "  This  Act  shall  not  apply  to  Ireland." 
Sect.  3.  "  '  Person '  shall  include  a  body  of  persons  corporate  or  unin- 
corporate : 

o  2 
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'■  The  Metro- 
polis." 


'Cattle'  shall  mean  bull,  cow,  ox,  heifer,  or  calf: 

'Animal'  shall  mean  cattle,  as  above  defined,  sheep,  goats,  and 

■    swine : 

'  Cattle  plague'  shall  mean  the  rinderpest  or  disease  commonly  called 

the  cattle  plague 
'Municipal  borough'  or  '  borough '  shall  mean  any  place  for  the  time 
being  subject  to  an  Act  passed  in  the  session  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  King  William  the  Fourth,  chapter 
seventy-six,  intituled  'An  Act  to  provide  for  the  Regulation  of 
Municipal  Corporations  in  England  and   Wales,   which   is  not 
assessed  to  the  County  Eate  of  any  County  by  the  Justices  of  such 
County :' 
'  Coimty '  shall  not  include  a  county  of  a  city  or  county  of  a  town, 
but  shall  include  any  riding,  division,  or  parts  of  a. county  having  a 
sepairate  commission  of  the  peace : 
The  Liberty  of  St.  Albans,  and  the  Liberty  of  the  Isle  of  Ely,  and 
the  Soke  of  Peterborough,  shall  respectively  be  deemed  to  be  sepa- 
rate counties,  but  all  other  liberties  and  franchises  of  counties  shall 
be  considered  as  forming  part  of  the  county  by  which  they  are 
surrounded,  or  if  partly  surrounded  by  two  or  more  counties,  then 
as  forming  part  of  that  county  with  which  they  have  the  longest 
common  boundary. 
'  The  Metropolis '  shall  include  all  parishes  and  places  in  which  the 
Metropolitan  Board  of  Works  have  power  to  levy  a  main  drainage 
rate : 
Every  place   that    is  not,    according  to  the  foregoing  definitions,  a 
borough,  a  county,  or  a  part  of  the  metropolis,  or  is  not  separately 
mentioned  in  the  schedule  hereunto  annexed,  shall  be  deemed  to  form 
part  of.the  county,  as  hereiabefore  defined,  to  the  county  rate  of  which 
it  is  assessed,  or,  if  not  so  assessed,  of  the  county  within  which  it  is 
situate." 


Continuance  of 
Acts  subject  to 
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(11.)  Acts  Continued. 

By  30  &  31  Vict.  c.  125,  s.  5,  "  Sections  eleven  and  seventeen  of '  The 
Cattle  Diseases  Prevention  Act,  1866,'  are  hereby  repealed  as  from  the 
passing  of  this  Act,  and  the  residue  of  Part  I.  of  that  Act  shall  be 
deemed  to  be  and  to  have  always  been  in  force  at  and  before  the 
passing  of  this  Act,  and,  subject  to  such  repeal,  the  former  Acts,  as  far 
as  they  are  in  force  at  the  passing  of  this  Act,  shall  be  and  the  same 
are  hereby  continued  (subject  to  the  provisions  of  this  Act)  until  the 
expiration  of  one  year  after  the  passing  of  this  Act  and  to  the  end  of 
the  then  next  session  of  Parliament ;  but  nothing  herein  (except  the 
repeal  aforesaid)  shall  be  deemed  to  cause  the  discontinuance  of  any 
provision  of  any  of  the  former  Acts  sooner  than  it  would  have  ceased 
to  operate  if  this  Act  had  not  been  passed." 

As  to  Acts  to  be  construed  together,  see  p.  178. 


SCHEDULES. 

The   First   Sohbbule. 
Fm'mer  Acts  continued. 

11  &  12  Vict.  c.  107. — An  Act  to  prevent  until  the  First  Day  of  September. 
One  thousand  eight  hundred  and  fifty,  and  to  the  End  of  the  then  Session  of 
Parliament,  the  spreading  of  contagious  or  lafectious  Disorders  among  Sheep, 
Cattle,  and  other  Animals.     [The  Contagious  Diseases  (Anim.ils)  Act,  1S18.] 

16  &  17  Vict.  c.  62, — An  Act  to  extend  and  continue  an  Act  of  the  Twelfth 
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Year  of  Her  present  Majesty,  to  prevent  tlie  spreading  of  contagions  or    4.  Discovery 
infectious  Disorders  among  Slieep,  Cattle,  and  otlior  Animals.     [The  Con-      of  Disease. 
tagious  Diseases  (Animals)  Act,  1853.]  

29  &  30  Vict.  c.  2.— Tlie  Cattle  Diseases  Prevention,  1866. 

29  &  30  Vict.  u.  15.— An  Act  to  amend  the  Act  of  the  Eleventh  and  Twelfth 
Years  of  Her  present  Majesty,  Chapter  One  hundred  and  seven,  to  prevent  the 
spreading  of  contagious  or  infectious  Disorders  among  Sheep,  Cattle,  and  other 
Animals.     [The  Contagious  Diseases  (Animals)  Act,  1866.] 

29  &  30  Yict.  c.  110. — The  Cattle  Diseases  Prevention  Amendment  Act, 
1866. 

By  30  &  31  Vict.  c.  125,  s.  53,  "The  forms  given  in  the  second  Forms  in  aecona 
schedule  to  this  Act,  or  forms  to  the  like  eifect,  may  be  used,  and  when  schedule, 
used  shall  be  deemed  sufficient." 


The  Second  Soheduie. 

Forms  for  Use  hy  Inspector  respecting  infected  Places. 

(1.)  Declaration  of  infected  Place. 

The  Contagious  Diseases  (Animals)  Act,  1867. 

I,  A .  B.,  of  ,  the  inspector  appointed  by  ,  being  the 

local  authority  for  the  [county]  of  ,  hereby  declare  that  I  have  this 

day  found  cattle  plague  to  exist  in  the  following  field,  stable,  cow  shed,  or 
other  premises,  (that  is  to  say,)  [here  describe  the  place  where  the  disease  is 


Dated  this  day  of  18 

(Signed)  A.  B. 


(2.)  Notice  of  Declaration  to  Occupiers. 
The  Contagious  Diseases  (Animals)  Act,  1867. 

To  a  D.,  of 

I,  A.B.,  of  ,  the  inspector  appointed  by  ',  being  the 

local  authority  for  the  [county]  of  ,  hereby  give  you  notice,  as  the 

occupier  of  the  following  field,  stable,  cow  'shed,  or  other  premises,  (that  is  to 
say,)  Ihere  describe  the  place  where  the  disease  is  found,}  that  I  have  made  a 
declaration,  a  copy  whereof  is  indorsed  on  this  notice,  [copy  of  decla/ration  as 
fiUed  vp  and  signed  to  be  indorsed,'\  and  that  in  consequence  thereof  the  field, 
stable,  cow  shed,  or  other  premises  aforesaid,  with  all  lands  and  buildings 
contiguous  thereto  in  your  occupation,  have  become  and  are  an  infected  place, 
and  that  the  same  will  continue  to  be  an  infected  place  until  the  determination 
and  declaration  relative  thereto  of  the  local  authority,  as  provided  for  in 
section  of  the  above-mentioned  Act. 

Dated  this  day  of  18        . 

(Signed)  •        A.B. 


(3.)  Notice  of  Decla/ration  to  adjoining.  Occupiers 
The  Contagious  Diseases  (Animals)  Act,  1867. 

To  B.  F.,  of 

I,  A.  S.,  of  ,  the  inspector  appointed  by  ,  being  the 

local  authority  for  the  [county]  of  ,  hereby  giye  you  notice  that  I 

have  made  a  declaration,  a  copy  whereof  is  indorsed  on  this  notice,  [copy  of 
dectaration  as  filled  wp  and  signed  to  be  indorsed,']  and  that  in  consequence 
thereof  the  field,  stable,  cow  shed,  or  other  premises  therein  described,  with  all 
lands  and  buildings  contiguous  thereto  in  the  same  occupation,  have  become 
and  are  an  infected  place,  and  the  same  will  continue  to  be  an  infected  place 
until  the  determination  and  declaration  relative  thereto  of  the  local  authority, 
as  provided  for  in  section  of  the  above-mentioned  Act,    And  I  hereby 


198  .  animals.  [siv. 

4.  Discovery    require  you,  as  an  occupier  of  lands  and  buildings  adjoining  to  such  infected 
of  Disease,      place,  part,  [or  the  whole,]  whereof  lies  within  one  <mile  of  the  boundaries  of 

the   infected  place,  to  take  notice  that   in  consequence  of  the  declaration 

aforesaid  the  rules  of  the  said  Act  with  respect  to  infected  places  will,  until 
such  determination  and  declaration  of  the  local  authority  as  aforesaid,  apply 
and  have  effect  to  and  in  respect  of  the  lands  and  buildings  of  which  you  are 
occupier  as  if  the  same  were  actually  within  the  limits  of  the  infected  place. 
Dated  this  day  of  ,  18        . 

(Signed)  A.  B. 


V.  as  to  Slaugiitwtng  battle  antr  anttnals. 

[26  Geo.  III.  c.  71;  7  &  8  Yict.  c.  87;  12  &  13  Vict.  c.  92.] 

1.  Slaughter-houses,  licenses  for,  198. 

2.  Inspectors,  201. 

3.  Offences — Penalties — Procedure  to  enforce,  203. 

4.  Appeal,  207. 

5.  Protection  to  Persons  in  execution  of  Act,  207 

6.  Interpretation,  207. 


(1.)  Slaughter-houses,  Licenses  foe. 

As  to  the  power  to  slaughter  diseased  animals,  or  such  as  are  sus- 
pected to  be  diseased,  see  "  Contagious  Diseases  Prevention  Acts,"  ante, 
p.  183. 

Slaughter-houses  are  regulated  in  general  by  26  Geo.  III.,  c.  71,  and 
are  required  to  be  licensed.    This  Act  is  amended  by  the  7  &  8  Vict. 
0.87. 
From  July  20,  By  26  Geo.  III.  0.  71,  s.  1,  "  No  person  or  persons  shall  keep  or  use 

'^'^re'  ^V^-         ^'^J  house  or  place  for  the  purpose  of  slaughtering  or  killing  any  horse, 
aiaughteriij-         mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  oow,  heifer,  calf,  sheep,  hog, 
house,  to  take  out  goat,  or  Other  cattle,  which  shall  not  be  killed  for  butchers'  meat,  with- 
a  license,  &c.         ^^^  gj.g^  taking  out  a  license  for  that  purpose,  at  the  general  quarter 
sessions  held  for  the  county,  riding,  city,  town,  district,  division  or 
liberty  wherein  such  slaughtering-house  or  place  shall  be  situate  ;  and 
the  justices  of  the  peace,  at  their  general  quarter  sessions  assembled  are 
hereby  authorised  and  empowered  to  grant  such  licenses  as  aforesaid, 
upon  a  certificate  under  the  hands  and  seals  of  the  minister  and  church- 
wardens, or  overseers,  or  of  the  minister  and  two  or  more  substantial 
householders  of  the  parish  wherein  the  person  or  persons  applying  for 
such  license  shall  dwell,  that  such  person  or  persons  is  or  are  fit  and 
proper  to  be  trusted  with  the  management  and  carrying  on  such  busi- 
ness as  aforesaid :  Provided  always,  that,  in  case  of  the  death  of  any 
person  to  whom  such  license  as  aforesaid  shall  be  granted,  it  shall  and 
may  be  lawful  for  the  widow  or  personal  representative  of  such  person 
so  dying,  to  carry  on  the  said  business  until  the  then  next  ensuing 
general  quarter  sessions  of  the  peace." 
New  licenses  to  By  7  &  8  Vict.  0.  87,  s.  1,  "Every  license  which  shall,  after  the 

be  annnal.  passing  of  this  Act,  be  granted  under  or  by  virtue  of  the  said  Act  of 

the  twenty-sixth  year  of  King  George  the  Third,  authorizing  any  person 
to  keep  or  use  any  house  or  place  for  the  purpose  of  slaughtering  or 
killing  any  horse  or  other  cattle  (not  killed  for  butchers'  meat),  shall 
be  granted,  and  shall  continue  in  force,  for  a  period  not  exceeding  one 
year  from  the  date  at  which  the  same  was  granted,  determinable  as 
hereinafter  provided  :  Provided  nevertheless,  that  in  the  case  of  the 
renewal  of  any  such  license  to  any  person  to  whom  any  such  license 
may  have  been  previously  granted  as  aforesaid,  it  shall  not  be  necessary 
for  such  person  to  obtain  or  produce  to  the  justices  at  such  general 
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quarter  sessions  of  the  peace  a  certificate  under  the  hands  and  seals  of 
the  minister,  churchwardens,  overseers,  or  householders,  as  required  by 
the  said  last-mentioned  Act." 

By  26  Geo.  III.  c.  71,  s.  2,  "  Every  such  license  shall  be  signed  by 
the  justices  of  the  peace  assembled  at  such  general  quarter  sessions, 
or  by  the  major  part  of  them  ;  and  a  copy  of  every  such  license  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk  of  the 
peace  of  the  county  wherein  the  same  shall  be  so  granted  as  aforesaid  ; 
and  that  all  and  every  person  and  persons  shall  have  liberty  at  all 
times  (Sundays  excepted)  between  the  hours  of  ten  and  twelve  of  the 
clock  in  the  forenoon,  to  search  the  oflSce  of  such  clerk  of  the  peace 
wherein  any  such  copy  shall  be  entered  or  kept,  and  to  make  an 
extract  or  extracts  from  the  same,  paying  for  every  such  search  the 
sum  of  sixpence ;  and  all  and  every  person  and  persons  so  licensed  as 
aforesaid,  shall  cause  to  be  painted  or  aifixed,  over  the  door  or  gate 
of  the  house  or  place  where  he,  she,  or  they  shall  carry  on  the  said 
business,  in  large  legible  characters,  his,  her,  and  their  name  and 
names,  with  the  words  '  licensed  for  slaughtering  horses,  pursuant  to 
an  Act  passed  in  the  twenty-sixth  year  of  His  Majesty  King  George 
the  Third.' " 

By  12  &  13  Vict.  c.  92,  s.  7,  "  And  whereas  by  an  Act  of  Parliament 
passed  in  the  twenty-sixth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  '  An  Act  for  Eegulating  Houses  and  other 
Places  kept  for  the  Purpose  of  Slaughtering  Horses,'  it  is  enacted,  that 
every  person  and  persons  licensed  according  to  the  provisions  of  that 
Act  shall  cause  to  be  painted  or  affixed  over  the  door  or  gate  of  the 
house  or  place  where  he,  she,  or  they  shall  cari-y  on  the  business  of 
slaughtering  horses  or  other  cattle,  in  large  legible  characters,  his,  her, 
and  their  name  and  names,  together  with  the  words  '  Licensed  for 
slaughtering  horses,  pursuant  to  an  Act  passed  in  the  twenty-sixth 
year  of  his  Majesty  King  George  the  Third.'  And  whereas  no  penalty 
is  provided  by  the  said  recited  Act  for  the  refusal  or  neglect  to  comply 
with  the  said  provisions :  For  remedy  whereof  be  it  enacted,  that  any 
person,  licensed  as  aforesaid,  who  shall  refuse  or  neglect  to  comply  with 
the  said  recited  provision  of  the  said  recited  Act,  shall  forfeit  and  pay 
for  such  offence  a  penalty  not  exceeding  five  pounds,  and  shall  forfeit 
and  pay  a  like  penalty  for  every  day  during  which  such  refusal  or 
neglect  shall  continue,  such  penalties  to  be  recovered  as  penalties  under 
this  Act  are  directed  to  be  recovered." 

By  sect.  11,  "It  shall  not  be  lawful  for  any  person  who  shall 
be  licensed  to  slaughter  horses,  during  the  time  while  such  license 
shall  be  in  force,  to  be  licensed  as  a  horse-dealer,  or  exercise  or 
use  the  trade  or  business  of  a  dealer  in  horses,  and  if  any  person 
licensed  to  slaughter  horses  shall,  while  such  license  be  in  force,  obtaia 
a  license  as  a  horse-dealer,  every  such  last  mentioned  license  shall  be 
void." 

By  7  &  8  Vict.  c.  87,  s.  2,  "  It  shall  be  lawful  for  the  justices  assem' 
bled  at  any  general  quarter  sessions  of  the  peace  to  be  holden  for  any 
county,  upon  application  and  complaint  made  to  them  in  writing  by 
any  person,  and  upon  due  proof  being  made  to  them  that  the  party  so 
complaining  had  given  fourteen  days  previous  notice  in  writing  thereof 
to  the  clerk  of  the  peace  for  such  county,  and  also  to  the  party  com- 
plained against,  and  upon  due  proof  to  their  satisfaction  that  any 
person  so  licensed  as  aforesaid  has  been  guilty  of  any  breach  or  viola- 
tion of  the  said  two  several  hereinbefore  recited  Acts  or  either  of  them, 
or  of  this  Act,  or  any  part  or  parts  thereof  respectively,  to  cancel 
and  wholly  put  an  end  to  any  and  every  license  which  may  have  been 
granted  to  the  person  or  persons  so  complained  against,  and  from 
thenceforth  the  same  shall  be  of  no  force  or  efiect." 

By  26  Geo.  III.  c.  71,  s.  3,  "  Every  occupier  and  occupiers  of  every 
such  licensed  slaughtering-house  or  place  shall,  six  kouis  previous  to 
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5.  Slaugh- 
tering Cattle, 

intended  to  be 
slauglitereu,  to 
the  inspector, 
who  is  to  take  an 
account  of  the 
beasts. 
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Times  of 
slaughtering,  &c. 


AccoTiiit  to  be 
kept,  by  the 
owners  of 
slaughtering 
houses,  of  the 
ownere  of  the 
cattle  brought, 
&c.' 


Euti7  of  descrip- 
tion of  horse,  &c. 
to  be  made  in  a 
book. 


Penalty  for  not 
producing  book. 


the  slaughtering  or  killing  of  any  horse,  mare,  gelding,  colt,  filly,  ass, 
mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  which 
shall  not  be  killed  for  the  purpose  of  butchers'  meat,  and  previous 
to  the  flaying  any  such  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull, 
ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  brought  dead  to 
such  slaughtering  house  or  other  place,  give  notice  in  writing  to  a 
person  to  be  appointed  in  manner  hereinafter  mentioned,  as  inspector, 
to  the  intent  that  such  inspector  may,  upon  such  notice  as  aforesaid, 
and  before  any  such  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox, 
cow,  heifei-,  calf,  sheep,  hog,  goat,  or  other  cattle,  shall  be  slaughtered, 
killed,  or  flayed,  take  an  exact  account  and  description  of  the  heighth, 
age  (as  near  as  may  be),  colour,  arid  particular  marks  of  every  horse, 
mare,  gelding,  foal  or  filly,  ass  or  mule,  brought  alive  for  the  purpose 
of  being  slaughtered  or  killed,  or  brought  dead  as  aforesaid,  and  of  the 
colour  and  particular  marks  of  every  cow,  bull,  heifer,  ox,  calf,  sheep, 
hog,  goat,  or  other  cattle,  brought  alive  or  dead_  for  either  of  the 
purposes  aforesaid ;  and  no  such  horse,  mare,  gelding,  foal  or  fiUy, 
ass,  mule,  ox,  bull,  cow,  or  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle, 
shaU  be  slaughtered,  kaied,  or  flayed,  but  between  the  hours  of  eight 
of  the  clock  in  the  morning  and  four  of  the  clock  in  the  evening,  during 
the  months  of  October,  November,  December,  January,  February,  and 
March  ;  and  between  the  hours  of  six  of  the  clock  in  the  morning  and 
eight  of  the  clock  in  the  evening,  during  the  months  of  April,  May, 
June,  July,  August,  and  September,  in  eveiy  year." 

By  sect.  4,  "  Every  person  so  licensed  as  aforesaid  shall,  at  the  time 
any  horse,  mare,  ox,  gelding,  colt,  filly,  ass,  or  mule,  or  any  ox,  bull,  cow, 
heifer,  calf,  sheep,  hog,  goat,  or  any  other  cattle,  shall  be  brought 
for  the  purpose  of  slaughtering,  killing,  or  flaying,  make,  or  cause 
to  be  made,  an  entry  in  a  book,  to  be  kept  for  that  purpose,  in  a 
fair  legible  hand,  of  the  name  and  names,  place  and  places  of  abode, 
profession  and  professions  of  the  owner  or  owners  thereof,  and  also  of 
the  person  and  persons  who  shall  bring  the  same  to  be  slaughtered, 
killed,  or  flayed,  and  the  reason  or  reasons  why  the  same  is  brought 
to  be  slaughtered,  killed,  or  flayed,  which  reason  and  reasons,  the 
person  or  persons  bringing  the  same  is  and  are  hereby  required  to 
declare  to  such  person  or  persons  so  licensed  as  aforesaid ;  which 
book  shall  at  all  times  be  open  for  the  perusal  and  examination 
of  the  inspector  and  inspectors  to  be  appointed  under  this  Act ;  and 
all  and  every  such  licensed  person  and  persons  shall  at  all  times 
attend  with,  and  produce  such  book  before  any  one  justice  of  the  peace 
for  "the  county,  city,  liberty,  or  place  where  such  licensed  slaughtering- 
house  or  place  shall  be  situate,  when  required  by  warrant  or  order  under 
the  hand  and  seal  of  such  justice  of  the  peace  so  to  do,  and  shall  like- 
wise produce  the  same  at  every  general  quarter  sessions  of  the  peace 
which  shall  be  held  in  and  for  the  said  county." 

By  12  &  13  Vict.  c.  92,  s.  10,  "Every  person  keeping  or  using,  or 
'  having  the  management  of  any  place  for  the  purpose  of  slaughtering 
horses,  or  other  cattle  (not  intended  for  butchers'  .meat),  shall,  at  the 
time  of  receiving  any  horse  or  other  cattle  in  such  place,  enter  in  a  book 
such  a  full  and  correct  description  of  the  colour,  marks,  and  gender  of 
such  horse  or  other  cattle  as  may  clearly  distinguish  and  identify  the 
same  ;  and  if  any  such  person  shall  refuse  or  neglect  to  produce  such 
book  before  any  justice  of  the  peace  whenever  required  by  such  justice  ' 
so  to  do,  or  shall  refuse  to  allow  such  book  to  be  inspected,  and  extracts 
to  be  made  therefrom,  at  all  reasonable  times,  by  any  constable,  or  other 
person  duly  authorised  by  such  justice,  every  such  person  shall  be  liable 
to  forfeit  and  pay  a  penalty  for  eveiy  such  offence  not  exceeding  forty 
shillings." 


s.  v.] 


(2.)  Inspectors. 
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By  26  Geo.  III.  c.  71,  s.  5,  "  Such  of  the  parishioners,  as  by  law    

are  entitled  to  meet  in  vestry  for  the  purpose  of  choosing  parish  Vestry  to  appoint 
officers,  shall,  in  every  parish  wherein  any  such  slaughtering-house  or  "ispectors. 
place  shall  be  situated,  annually,  or  oftener,  as  occasion  may  require, 
appoint  one  or  more  proper  person  or  persons  to  be  an  inspector  or 
inspectors  to  inspect  every  such  slaughteriag  house  and  place  as 
aforesaid,  to  whom  all  and  every  occupier  and  occupiers,  person  and 
persons,  carrying  on  such  business  as  aforesaid,  shall,  six  hours 
previous  to  his,  her,  or  their  slaughtering,  killing,  or  flaying  any  such 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle,  give  notice  in  writing  of  his,  her,  . 
or  their  intention  so  to  do  ;  and  such  inspector  or  inspectors  shall  in  inapectora'  duty. 
person,  or  by  his  or  their  servant  or  servants,  attend  at  the  slaughter- 
ing-house or  place  of  the  person  or  persons  so  giving  such  notice,  and 
there  take  such  account  and  description  as  hereinbefore  directed  ;  and 
every  such  inspector  shall  and  is  hereby  required  to  keep  a  book  or 
books,  and  therein  to  make  an  entry  of  every  such  account  and  descrip- 
tion ;  and  every  such  occupier  or  person  carrying  on  such  business  as 
aforesaid  shall,  for  every  such  entry,  pay  to  such  inspector  sixpence ; 
and  all  and  every  person  and  persons  desiring  to  inspect  such  book  or 
books  shall  have  access  to  the  same  at  all  times,  between  the  hours  of 
eight  of  the  clock  in  the  morning  and  five  in  the  evening,  during  the 
months  of  October,  November,  December,  January,  February,  and 
March,  and  between  the  hours  of  six  of  the  clock  in  the  morning  and 
eight  in  the  evening,  during  the  months  of  April,  May,  June,  July, 
August,  and  September,  in  every  year,  paying  to  such  inspector,  for 
every  such  search,  the  sum  of  sixpence,  and  no  more  ;  and  every  such 
inspector,  so  appointed  as  aforesaid,  shall  cause  to  be  painted  or  affixed 
over  the  door  of  the  house  where  he  resides,  his  name,  and  the  words, 
'  inspector  of  houses  and  places  for  slaughtering  horses;'  and  in  case 
such  inspector  or  inspectors  shall,  upon  examination  of  any  horse,  mare, 
gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat, 
or  other  cattle,  intended  to  be  slaughtered  or  killed,  have  reason  to 
believe,  or  be  of  opinion,  that  such  horse,  mare,  gelding,  colt,  filly,  ass, 
mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or 
ai-e  free  from  disease,  and  in  a  sound  and  serviceable  state,  or  that  the 
same  has  been  stolen,  or  unlawfully  come  by,  he  or  they  shall  have 
power,  and  is  and  are  hereby  authorized  and  required  to  prohibit  the 
slaughtering  or  killing  of  any  such  horse,  mare,  gelding,  colt,  filly,  ass, 
mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  for  any 
time  not  exceeding  the  space  of  eight  days  ;  and  in  the  meantime  shall 
and  is  and  are  hereby  directed  and  required  to  cause  an  advertisement 
or  advertisements  to  be  inserted  in  the  Daily  Advertiser,  or  some  publick 
newspaper  circulated  in  the  county  where  such  slaughtei'-house  or  place 
shall  be  situated,  twice  or  oftener,  unless  the  owner  or  owners  of  such 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle,  shall  sooner  claim  the  same,  to  certify 
under  his,  her,  or  their  hand  or  hands  to,  or  otherwise  satisfactorily 
inform  the  ^id  inspector  or  inspectors,  that  he,  she,  or  they  sent  or 
delivered,  or  caused  the  said  horse,  mare,  gelding,  colt,  filly,  ass,  mule, 
bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  such  cattle,  to  be 
delivered  to  the  said  person  or  persons  so  licensed  for  the  purpose  of 
being  slaughtered  or  killed,  the  expense  of  inserting  such  advertisement 
or  advertisements,  as  aforesaid,  to  be  paid  by  the  occupier  or  occupiers 
of  such  slaughtering-house  or  place  to  such  inspector  or  inspectors ;  and 
in  case  such  occupier  or  occupiers  of  such  slaughtering-house  or  place 
shall  refuse  to  defray  or  pay  the  same,  and  shall  be  thereof  convicted 
on  the  oath  of  any  such  inspector  as  aforesaid  before  any  one  justice  of 
the  peace  for  the  county  or  district  wherein  such  slaughtering-house  or 
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Form  of  convic- 
tion for  refusing 
to  pay  for 
advertisements  of 
the  inspectoi-s. 


Inspectors  may 
visit  slaughtering 
houses  at  all 
times. 


anhnalsr. 


[s.  V. 


Poiver  for 
constables  to 
enter  licensed 
places. 


Penalty  for 
obstructing 
inspectors. 


Penalty  for 
inspector 
neglecting  his 
duty. 


Persons  bringing 
cattle  refusing  to 
give  an  account 
of  tliemselves, 


place  shall  be  situated,  he,  she,  or  they,  shall  forfeit  double  the  amount 
of  the  charge  of  such  advertisement  or  advertisements,  to  be  raised  by 
distress  and  sale  of  the  goods  and  chattels  of  such  offender  or  offenders, 
by  warrant  under  the  hand  and  seal  of  any  such  justice  as  aforesaid  ; 
and  the  form  of  such  conviction  shall  be  as  follows  : 

'A.B.is  convicted,  on  the  oath  of  C.  D.,  inspector  of  houses  and  places  for 
slaughtering  horses  for  the  parish  of  E.,  in  the  county  of  Z>.,  of  refusing  to  pay 
the  sum  of  ,  being  the  expense  of  an  advertisement  or  advertisements 

[as  the  case  may  he]  inserted  in  the  Daily  Advertiser,  or  some  other  public 
newspaper  circulated  in  the  county,  {as  the  case  may  6«,]  pursuant  to  the 
directions  of  the  statute  in  that  case  made  and  provided. 

'  Given  under  my  hand  and  seal,  this  day  of 

'  F.  g:  " 

By  sect.  6,  "  It  shall  and  may  be  lawful  to  and  for  every  inspector 
so  appointed  as  aforesaid,  at  all  times,  in  the  day  or  night,  but  if  in 
the  night,  then  in  the  presence  of  a  constable,  to  go  to,  enter  into,  and 
inspect,  any  house  or  place  kept  for  slaughtering  or  killing  horses  by 
any  person  or  persons  licensed  as  aforesaid ;  and  also  any  stable, 
building,  shed,  yard,  or  place  belonging  thereto,  and  then  and  there 
to  examine,  search  for,  and  see  if  any  horse,  mare,  gelding,  foal, 
filly,  ass,  or  mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or 
other  cattle,  is  or  are  deposited  or  have  been  brought  there,  and  to 
take  an  account  thereof;  and  all  and  every  person  and  persons,  so 
licensed  as  aforesaid,  having,  keeping,  or  using  any  such  house  or  place 
for  slaughtering  horses,  shall,  and  is  and  are  hereby  directed  and 
required  to  permit  and  suffer  any  such  inspector  as  aforesaid,  at  all 
times  in  the  day  and  night,  but  if  in  the  night,  then  in  the  presence  of 
a  constable,  to  enter  into  and  inspect  such  house  or  place,  and  also  any 
stable,  building,  shed,  yard,  or  premises  belonging  thereto,  and  freely  to 
examine,  search  for,  and  see,  any  horse,  mare,  gelding,  foal,  filly,  ass,  or 
mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  then 
and  there  being,  and  to  take  such  account  as  hereinbefore  directed." 

By  the  7  &  8  Viet.  c.  87,  s.  4,  "  It  shall  be  lawful  for  any  constable 
from  time  to  time,  and  as  often  as  he  shall  think  fit,  at  all  reasonable 
times  in  the  day-time,  by  authority  of  this  Act,  either  alone  or  accom- 
panied by  any  inspector  appointed  or  to  be  appointed  under  the  first- 
recited  Act,  to  enter  upon  and  view  and  inspect  all  and  every  the 
houses,  stables,  sheds,  yards,  grounds,  and  premises  for  the  keeping 
of  which  any  such  license  shall  have  been  granted  as  aforesaid,  and 
also  to  inspect  or  take  an  account  of  all  or  any  of  the  horses  or  other 
cattle  which  shall  from  time  to  time  be  found  upon  such  premises  or 
any  part  thereof." 

By  sect.  5,  "In  case  any  person  to  whom  any  such  license  shall  be 
granted  as  aforesaid,  or  any  other  person,  shall  at  any  time  or  in  any 
manneS-  obstruct,  hinder,  molest,  or  assault  any  such  inspector  whilst 
in  the  discharge  of  his  duty,  or  the  exercise  of  his  power  or  authority 
under  or  by  virtue  of  the  said  first-recited  Act  or  of  this  Act,  every 
such  offender  shall  for  every  such  offence,  on  conviction  thereof,  forfeit 
and  pay  such  a  sum  of  money,  not  exceeding  ten  pounds,  as  any  two 
or  more  justices  before  whom  such  offender  shall  be  brought  shall 
deem  fit."'  * 

By  sect.  6,  "In  case  any  such  inspector  shall  at  any  time  be  guilty 
of  aiiy  neglect  or  violation  of  the  duty  required  of  him  by  law,  then 
and  in  every  such  case  such  inspector  shall,  upon  conviction,  forfeit 
and  pay  for  every  such  offence  a  sum  of  money  not  exceeding  ten 
pounds." 

See  also  26  k  27  Vict.  c.  117,  s.  3,  ante,  177. 

By  26  Geo.  III.  c.  71,  s.  7,  "In  case  any  person  or  persons  who  shall 
offer  to  sale,  or  shall  bring  any  horse,  mare,  gelding,  foal,  filly,  ass, 
mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or   other  cattle, 
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to  any  person  or  persons  keeping  such  slaughtering-house  or  place     5.  Slanigh- 
as  aforesaid,  to  be  slaughtered  or  killed,  or  being  dead,  to  be  flayed  or   tering  Cattle. 

skinned,  shall  not  be  able,  or  shall  refuse  to  give  a  satisfactory  account   

of  himself,  herself,  or  themselves,  or  of  the  means  by  which  the  same  ^''•,'..™?y  ^ . 
came  into  his,  her,  or  their  possession  ;  or  if  there  shall  be  any  reason  fusttce.  °  °'^  * 
to  suspect  that  such  horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull, 
cow,  0%,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or  are  stolen, 
or  otherwise  unlawfully  obtained,  it  shall  and  may  be  lawful  for  the 
person  or  persons  keeping  such  slaughtering-house  or  place  as  afore- 
said, to  whom  the  same  shall  be  brought  or  ofiered  to  sale,  and  for 
his,  her,  or  their  servants,  agents  or  assistants,  and  also  for  the  said 
inspector  or  inspectors,  or  his  or  their  servant  or  servants  as  afore- 
said, to  seize  and  detain  such  person  or  persons ;  and  also  every  such 
horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle,  so  brought  or  ofiered  to  sale  as  afore- 
said, and  to  deliver  such  person  or  persons,  as  soon  as  conveniently 
may  be,  into  the  custody  of  a  constable  or  other  peace  officer,  who 
shall,  and  is  hereby  required  immediately  to  convey  such  person  or 
persons  before  a  justice  of  the  peace  for  the  county,  riding,  division, 
city,  liberty,  or  place,  where  the  offence  shall  be  committed  ;  and  if  justices  may 
such  justice  shall,  upon  examination  and  enquiry,  have  cause  to  commit  suspected 
suspect  that  such  horse,  mare,  gelding,  foal,  [filly,  ass,  mule,  bull,  cow,  r^'^™'- 
ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or  are  stolen  or 
unlawfully  obtained,  it  shall  and  may  be  lawful  for  such  justice  to 
commit  such  person  or  persons  into  safe  custody,  for  any  time  not 
exceeding  the  space  of  six  days,  in  order  to  be  further  examined  ;  and 
if  upon  either  of  the  said  examinations,  such  justice  shall  be  satisfied, 
or  have  reason  to  believe,  that  such  horse,  mare,  gelding,  foal,  filly,  ass, 
mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or 
are  stolen,  or  illegally  obtained,  the  said  justice  is  hereby  authorised 
and  required  to  commit  the  person  or  persons,  so  bringing  or  offering 
the  same  to  sale,  to  the  common  gaol  or  house  of  correction  of  the 
covinty,  riding,  division,  city,  liberty,  or  place,  wherein  the  offence 
shall  be  committed,  there  to  be  dealt  with  according  to  law." 


(3.)  Other  Offences — Penalties. 

By  26  Geo.  III.  c.  71,  s.  8,  "  If  any  person  or  persons,  keeping  or  Persons 
using   any  such  slaughtering-house  or  place  as  aforesaid,   shall,  at  slaugiitering 
any  time  from  and  after  the  twentieth  day  of  July,  One  thousand  wiStUcenso 
seven  hundred  and  eighty-six,  slaughter  any  horse,  mare,  or  gelding,  &c.,  giiiity  of  ' 
foal  or  filly,  ass   or  mule,  or  any  bull,   cow,    heifer,   ox,  calf,  sheep,  f''^™^- 
hog,  goat,  or  other  cattle,  for  any  other  purpose  than  for  butchers' 
meat,  or  shall  flay  any  horse,  mare,  gelding,  foal,   filly,  ass,  mule, 
bull,  cow,  heifer,  ox,  calf,  sheep,  hog,   goat,  or  other  cattle,  brought 
dead  to  such  slaughtering-house  or  other  place,  without  taking  out 
such    license,   or    without  giving  such  notice  as  aforesaid,  or  shall 
slaughter,  kill,  or  flay  the  same,  at  any  time  or  times  other  than  and 
except  within  the  hours   hereinbefore    limited,   or  shall    not  delay 
slaughtering  or  killing  the  same,  according  to  the  direction  of  such 
inspector  so  authorized  to  prohibit  the  same  as  aforesaid,  such  person 
or  persons  so  offending  in  either  of  the  said  cases,  being  thereof  con- 
victed, shall  be  adjudged,  deemed,  and  taken  to  be  guilty  of  felony, 
and  shall  be  punished  by  fine  and  imprisonment,  and  such  corporal 
piinishment,  by  public  or  private  whipping,  or  shall  be  transported 
beyond  the  seas  for  any  time  not  exceeding  seven  years,  as  the  court, 
before  whom  such  offender  or  offenders  shall  be  tried  and  convicted, 
shall  direct." 

By  sect.  9,  "  Whereas  divers  ill  disposed  persons,  keepmg  such  Porsons 


204 

5.  Slcmgh- 
termg  Cattle. 

&c.,  tobe  deemed 
guilty  of 
inisdemeaDoiirs. 


^nimal0. 
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Persons  making 
false  entries 
liable  to  penalty, 


slaughtering-liouses  and  places  as  aforesaid,  have,  in  order  to  prevent 
inquiry  and  detection,  made  a  practice  of  throwing  the  hides  of  horses 
and  other  cattle  into  lime  pits,  or  otherwise  immersing  in  or  rubbing 
the  same  with  lime,  or  some  other  corrosive  matter ;  be  it  therefore 
enacted  by  the  authority  aforesaid,  that  if  any  person  or  persons, 
keeping  or  using  any  such  slaughtering-house  or  place  as  aforesaid, 
shall,  at  any  time  from  and  after  the  twentieth  day  of  July,  One 
thousand  seven  hundred  and  eighty-six,  throw  into  any  lime  pit  or  lime 
pits,  or  otherwise  immerse  in  lime,  or  any  preparation  thereof,  or  rub 
therewith,  or  with  any  other  corrosive  matter,  or  destroy  or  bury  the 
hide  or  hides,  skin  or  skins,  of  any  horse,  mare,  gelding,  colt,  filly,  ass, 
mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  by 
him,  her,  or  them  slaughtered,  killed,  or  flayed,  or  shall  be  guilty 
of  any  offence  against  this  Act,  for  which  no  punishment  or  penalty 
is  expressly  provided  or  declared,  such  person,  or  persons,  being  con- 
victed thereof,  shall  be  adjudged,  deemed,  and  taken  to  be  guilty  of  a 
misdemeanoui',  and  shall  be  punished  by  fine  and  imprisonment,  and 
such  corporal  punishment,  by  public  or  private  whipping,  as  the  court 
before  whom  such  offender  or  offenders  shall  be  tried  and  convicted, 
shall  direct." 

By  sect.  10,  "If  any  person  or  persons,  so  licensed  as  aforesaid, 
shall  make,  or  cause  to  be  made,  any  false  entry  in  any  such  book, 
by  him,  her,  or  them  to  be  kept  as  aforesaid,  of  any  matter  or  matters, 
thing  or  things,  so  required  by  him,  her,  or  them  to  be  made  in 
such  book  as  aforesaid,  he,  she,  or  they  being  convicted  thereof, 
upon  the  oath  of  two  credible  witnesses,  before  any  one  justice  of 
the  peace  for  the  county,  riding,  franchise,  or  district  wherein  such 
slaughtering-house  or  place  shall  be  situated  (which  said  oath  the 
said  justice  is  hereby  authorized  and  required  to  administer)  shall, 
for  every  such  offence,  forfeit  any  sum  not  exceeding  twenty  pounds, 
nor  less  than  ten  pounds,  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offender  or  offenders,  by  warrant  under 
the  hand  and  seal  of  such  justice  (the  surplus  arising  from  such 
distress  and  sale,  after  the  deduction  of  the  charges  thereof,  to  be 
restored),  one  moiety  thereof  to  be  paid  to  the  informer,  and  the  other 
moiety  thereof  to  be  forthwith  paid  or  transmitted,  by  the  said  justice, 
to  the  overseers  of  the  poor,  or  one  of  them,  for  the  use  of  the  poor  of 
the  parish  wherein  such  offender  or  offenders  shall  reside  ;  and  in  case 
such  offender  or  offenders  shall  not  have  effects  to  the  amount  of  the 
said  penalty,  it  shall  be  lawful  for  such  justice,  after  sale  and  applicar 
tion  as  aforesaid  of  such  effects  as  shall  be  found,  to  commit  him,  her, 
or  them  to  the  house  of  correction,  there  to  be  confined  to  hard  labour 
for  any  time  not  exceeding  three  months,  nor  less  than  one  month." 

Sect.  11.  "  And  be  it  further  enacted,  that  a  conviction  for  any  such 
offence,  in  the  tenor  or  to  the  effect  following,  shall  be  good,  to  all 
intents  and  purposes  : 


Form  of  convic- 
tion when 
penalties  are  not 
paid. 


Inspector's  books 
to  be  produced 
at  tlie  quarter 
sessions. 


'  BE  it  remembered,  that,  on  this  day  of  ,  in  the  year 

,  A.B.,  licensed  for  slaughtering  horses,  is  convicted,  upon  the 
oaths  of  G.  D.  and  E.  F.,  two  credible  witnesses,  before  me,  G.  H.,  one  of  His 
Majesty's  justices  of  the  peace  for  the  county  of  ,  of  having  wilfully 

made,  or  caused  to  be  made,  \as  the  case  may  6e,]  a  false  entry  'in  the  book 
required  by  the  statute,  in  that  case  made  and  provided,  to  be  kept  by  the 
said  A.  B.,  whereby  he,  [she,  or  tliey,']  has  [or  have]  forfeited  the  sum  of 

'  Given  under  my  hand  and  seal,  the  day  and  year  above  written.' " 

By  sect.  12,  "  The  book  and  books  of  all  and  every  the  Inspector 
and  inspectors  of  every  parish  wherein  any  such  slaughtering-house 
or  place  shall  stand  or  be  situated,  shall  be  produced  at  eveiy  general 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  county 
wherein  any  such  license  shall   be  granted,  and  delivered  to  the 
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justices  of  the  peace  at  such  general  quarter  sessions  assembled,  then     5.  Slaugh- 
and  there  to  be  examined  by  them  as  they  shall  think  fit."  forinj  Cattle. 

By  sect.  13,  "  If  any  person  or  persons  shall  occasionally  lend  any  

house,   barn,  stable,  or  other  place  for  the  pui-pose  of  slaughtering  Penalty  on 

or  killing  any  horse,  mare,   gelding,  colt,  filly,  ass,  mule,  bull,   ox,  Kesto "ff 

cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  which  shall  not  purpose  of 

be  killed  for  butchers'  meat,  without  taking  out  such  license  as  afore-  »'^'^^^^"°e- 

said,  and  shall  be  thereof  convicted  before  any  justice  of  the  peace 

for  the  county,  riding,  city,  town,  district,  division,  or  liberty,  wherein 

such  person  or  persons  shall  reside,  upon  the  oath  of  two  credible 

witnesses,  he,  she,  or  they  shall  forfeit,  upon  conviction  for  every 

such  offence,  any  sum  not  exceeding  twenty  pounds,  nor  less  than 

ten  pounds,  one  moiety  thereof  to  be  paid  to  the  informer,  and  the 

other  moiety  to  the  poor  of  the  parish  where  the  ofience  shall  be 

committed,  and  which  said  last-mentioned  moiety  shall,  upon  payment 

thereof,  be  immediately  transmitted  by  the  justice  so  convicting  to  the 

overseers  of  the  poor  of  the  said  parish,  or  one  of  them ;  and  in  case 

such  penalty  shall  not  be  forthwith  paid,  such  justice  shall  commit  the 

offender  to  the  common  goal  or  house  of  correction,  there  to  remain 

without  bail  or  mainprize  for  any  time  not  exceeding  three  calendar 

months,  nor  less  than  one  calendar  month,  unless  the  said  penalty  shall 

be  sooner  paid ;  and  the  form  of  such  conviction  shall  be  as  follows,  or 

to  the  like  effect : 

'  BE  it  remembered,  that,  on  this  day  of  ,A.B.yia&  Form  of  convio- 

convicted,  upon  the  oaths  of  two  credible  witnesses,  before  me,  C.  D.,  one  of  t'™  when  the 
His  Majesty's  justices  of  the  peace  for  the  county  of  ,  for  occasionally  ^^^S,  ^  ^ 

lending  a  house  \or  place,  as  the  case  may  be],  for  the  purpose  of  slaughtering 
horses,  for',  as  the  case  may  he,  of  slaughtering  cattle  for  other  purposes  than 
for  butchers'  meat],  without  a  license  for  that  pxirpose  first  obtained,  according 
to  the  statute  in  that  case  made  and  provided. 

'  Given  under  my  hand  and  seal,  the  day  and  year  above  written.' " 

By  7  &  8  Vict.  c.  87,  s.  3,  "If  any  such  licensed  or  other  person  shall  Persons  wantonly 
wantonly  or  cruelly  beat,  ill-treat,  abuse,  wound,  or  torture  any  horse  SS.fJi^yL  ^^„ 
or  other  cattle  in  any  house,  pound,  stable,  or  other  place  in  the  occupa-  horse  to  be  liable 
tion  or  use  of  such  licensed  person,  every  such  person  shall  for  every  *"  penalty, 
such  offence,  on  conviction  thereof,  forfeit  and  pay  a  sum  of  money 
not  exceeding  five  pounds." 

By  12  &  13  Vict.  c.  92,  s.  8,  "Every  person  keeping  or  using  or  Horses,  Ac,  to  be 
acting  in  the  management  of  any  place  for  the  purpose  of  slaughter-  marked  on  being 
ing  horses  or  other  cattle  (not  intended  for  butchers'   meat),   shall  aian^lter-house, 
immediately,  upon  any  horse  or  other  cattle  being   brought  to   or  and  to  be  killed 
delivered  at  such  place  for  the  purpose  of  being  slaughtered,  cut  off  or  ^^'^''^ni^'^ 
cause  to  be  cut  off  the  hair  from  the  neck  of  such  horse  or  other  cattle,  supplied  with 
and  within  three  days  from  the  time  of  such  horse  or  other  cattle  being  food  in  mean 
brought  or  delivered  as  aforesaid,  shall  kill  or  cause  to  be  killed  the  *'™^' 
said  horse  or  other  cattle,  and,  until  such  horse  or  other  cattle  shall  be 
killed,  shall  supply  such  horse  or  other  cattle  with  a  sufiicient  quantity 
of  fit  and  wholesome  food  and  water ;  and  if  any  person  keeping  or  using 
or  acting  in  the  management  of  any  such  place  shall  neglect  or  omit  to 
cut  or  cause  to  be  cut  off  the  hair  of  the  neck  of  such  horse  or  other 
cattle,  or  to  kill  or  cause  to  be  killed  any  such  horse  or  other  cattle 
within  the  time  above  limited,  or  shall  neglect  or  omit  to  supply  a 
sufficient  quantity  of  fit  and  wholesome  food  and  water  to  such  horse  or 
other  cattle  as  aforesaid,  every  such  person  shall,  on  conviction  of  any 
or  either  of  the  said  offences,  be  liable  to  a  penalty  not  exceeding  five 
pounds." 

By  sect.  9,  "  If  any  person  keeping  or  using  or  having  the  manage-  iTo  cattle,  &c., 
ment  of  any  place  for  the  purpose  of  slaughtering  horses  or  other  cattle  gSjierea^ai-o 
(not  intended  for  butchers'  meat)  shall  use  or  employ,  or  cause  or  to  be  used  or 
permit  to  be  used  or  employed,  any  horse  or  other  cattle  brought  to  or  worked. 
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to  curriers,  &c., 
killing  distem- 
pered horses,  &c. 


Collai'  makers, 
&c.,  killing  sound 
horses,  &c.,  liable 
to  penalty. 


Offences  may  be 
heard  by  two 
justices. 

Penalties,  how  to 
be  recovered  and 
applied. 


8  O-eo.  IV-.  c.  46. 


Limitation  as  to 

Bummaiy 

proceedings. 


Witnesses 
refusing  to  attend 
the  justices  to 
forfeit  101. 


delivered  at,  or  wMcli  shall  be  in  or  upon,  such  place  for  the  purpose  of 
being  slaughtered,  or  shall  permit  or  suffer  any  such  horse  or  other 
cattle  to  leave  the  said  place,  to  be  employed  in  any  manner  of  work, 
every  such  person  shall  be  liable  to  forfeit  and  pay  a  penalty  not  exceed- 
ing forty  shillings  for  every  day  on  which  such  horse  or  other  cattle 
shall  be  so  used  or  employed,  or  shall  be  absent  from  such  place ;  and 
every  person  who  shall  be  found  using  or  employing  any  such  horse  or 
other  cattle,  or  in  the  possession  of  any  such  horse  or  other  cattle 
whilst  so  used  or  employed,  shall  be  liable  to  forfeit  and  pay  a  penalty 
not  exceeding  forty  shillings  for  every  day  he  shall  use  or  employ  or  be 
so  possessed  of  any  such  horse  or  other  cattle  aforesaid." 

By  26  Geo.  III.  c.  71,  s.  14,  "  Provided  always,  that  this  Act  shall 
not  extend  to  any  currier,  felt  maker,  tanner,  or  dealer  in  hides,  who 
shall  kill  any  distempered  or  aged  horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  teifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  or 
purchase  any  dead  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  ox,  cow, 
heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  for  the  bond  fide  purpose 
of  selling,  using,  or  curing  the  hide  or  hides  thereof  in  the  course  of 
their  respective  trades  ;  nor  to  any  farrier  employed  to  kill  aged  and 
distempered  cattle,  nor  to  any  person  or  persons  who  shall  kill  any 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle  of  their  own,  or  purchasing  any  dead 
horse  or  other  cattle,  to  feed  their  own  hounds  or  dogs,  or  giving  away 
the  flesh  thereof  for  the  like  purpose." 

By  sect.  15,  "  If  any  collar  maker,  currier,  felt  maker,  tanner,  or  dealer 
in  hides,  or  farrier,  or  other  person  shall,  under  colour  of  their  respec- 
tive trades  or  occupations,  knowingly  or  willingly  kUl  any  sound  or 
useful  horse,  gelding,  mare,  foal,  or  filly,  or  boil  or  otherwise  cure  the 
flesh  thereof  for  the  purpose  of  selling  the  same,  such  collar  maker 
and  other  tradesman  or  person  shall  be  deemed  and  taken  to  be  an 
offender  within  the  meaning  of  this  Act,  and  shall,  for  every  such 
offence,  forfeit  any  sum  not  exceeding  twenty  pounds,  nor  less  than 
ten  pounds." 

By  7  &  8  Vict.  c.  87,  s.  7,  "All  offences  against  thi?  Act,  or  any 
of  the  provisions  thereof,  shall  and  may  be  heard  and  determined 
before  and  by  any  two  or  more  justices  of  the  peace  for  the  county 
within  which  the  offence  shall  have  been  committed ;  and  all  penalties 
and  forfeitures  incurred  thereby  respectively  shall  and  may  be  re- 
coverable, with  costs  before  and  awarded  by  any  such  justices,  and 
shall  be  applied  as  follows:  namely,  such  part  as  the  justices. shall 
think  fit  to  the  person  who  shall  inform  and  prosecute  for  the  same, 
and  the  remainder  thereof  to  the  sheriff  or  other  proper  officer  of  the 
county  in  which  such  conviction  shall  take  place  for  her  Majesty's  use, 
and  shall  be  returned  to  the  court  of  quarter  sessions,  imder  the 
provisions  of  an  Act  passed  in  the  third  year  of  his  late  Majesty  King 
George  the  Fourth,  intituled  'An  Act  for  the  more  speedy  return 
and*  levying  of  Fines,  Penalties,  and  Forfeitures  and  Eecognizanoes 
esti'eated  ;'  and  in'case  of  non-payment  of  any  such  penalty  or  forfeiture 
respectively,  it  shall  and  may  be  lawful  for  justices  forthwith  to  commit 
the  offender  to  the  common  goal  or  prison  within  the  jurisdiction  of 
such  justices  for  any  time  not  exceeding  one  calendar  month,  as  to  such 
justices  shall  seem  meet." 

By  sect.  8,  "The  prosecution  of  every  offence  punishable  under 
this  Act  shall  be  commenced  within  three  calendar  months  next 
after  the  commission  of  the  offence,  and  not  otherwise  ;  and  the 
evidence  of  the  party  complaining  shall  be  admitted  in  proof  of  the 
offence." 

By_  the  26  Geo.  III.  c.  71,  s.  16,  "  It  shall  and  may  be  lawful  for 
any  justice  of  the  peace  before  whom  complaint  shall  be  made  for 
any  offence  against  this  Act,  to  summon  such  person  or  persons,  other 
than  the  party  or  parties  complained  against,  as  he  shall  think  pro- 
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per,  to  appear  before  him  at  a  day  certain,  then  and  there  to  give      5.  Skmigh- 
evidence  touching  any  offence   committed  against  this  Act.;   and  in   tmncj  Catfle. 

case  such  person  or  persons  shall  wilfully  refuse  or  neglect  to  attend,    

or  give  evidence  touching  such  offence,  he,  she,  or  they  shall  forfeit 
the  sum  of  ten  pounds,  and  in  default  of  payment  thereof,  or  in  case 
of  inability  to  pay  the  same,  shall  stand  committed  to  the  common 
gaol  or  house  of  correction,  for  any  time  not  exceeding  three  calendar 
months,  nor  less  than  one  calendar  month,  unless  the  said  penalty  shall 
be  sooner  paid." 


(4)  Appeal. 

By  7  &  8  Vict.  c.  87,  s.  9,  "  Any  person  who  shall  think  himself  Appeal  to  quai-ter 
aggrieved  by  any  summary  order  or  conviction  made  by  any  justice  sessions. 
or  justices  of  the  peace  under  the  authority  of  this  Act  may  appeal  to 
the  justices  of  the  peace  at  the  next  general  or  quarter  sessions  of 
the  peace  to  be  holden  for  the  county  wherein  the  cause  of  complant 
shall  have  arisen,  provided  that  such  person  at  the  time  of  the  order 
or  conviction,  [or  within  forty-eight  hours  thereafter,  shall  enter 
into  a  recognizance,  with  two  sufficient  sureties,  conditioned  per- 
sonally to  appear  at  the  said  sessions  to  try  such  appeal,  and  to 
abide  the  further  judgment  of  the  justices  at  such  sessions  assembled, 
and  to  pay  such  costs  as  shall  be  by  the  last-mentioned  justices 
awarded;  and  it  shall  be  lawful  for  the  justice  or  justices  of  the 
peace  by  whom  such  order  or  conviction  shall  have  been  made  to  bind 
over  the  witnesses  who  shall  have  been  examined  in  sufficient  recogni- 
zances to  attend  and  be  examined  at  the  hearing  of  such  appeal,  and 
that  every  such  witness,  on  producing  a  certificate  of  his 'being  so 
bound  under  the  hand  of  the  justice  or  justices,  shall  be  allowed 
compensation  for  his  time,  trouble,  and  expenses  in  attending  the 
appeal,  which  compensation  shall  be  paid  in  the  first  instance  by  the 
treasurer  of  the  county,  in  like  manner  as  in  cases  of  misdemeanour, 
under  the  provisions  of  an  Act  passed  in  the  seventh  year  of  the  reign  7  Geo.  IV.  c.  u. 
of  King  George  the  Fourth,  intituled  'An  Act  for  improving  the 
Administration  of  Criminal  Justice  in  England ;'  and  in  case  the  appeal 
shall  be  dismissed,  and  the  order  or  conviction  affirmed,  the  reasonable 
expenses  of  all  such  witnesses  attending  as  aforesaid,  to  be  ascertained 
by  the  court,  shall  be  re-paid  to  the  treasurer  of  the  county  by  appel- 
lant." 


(5.)  Protection  to  Persons  ackmng  under  this  Act. 

By  26  Geo.  III.  c.  71,  s.  18,  "  If  any  person  or  persons  shall,  at  any 
time  or  times,  be  sued,  molested,  or  prosecuted  for  any  thing  by  him,  her, 
or  them  done  or  executed  in  pursuance  of  this  Act,  or  of  any  clause, 
matter,  or  thing  herein  contained,  such  person  or  persons  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence  for  his,  her,  General  issue. 
or  their  defence ;  and  if  upon  the  trial  a  verdict  shall  pass  for  the 
defendant  or  defendants,  or  the  plaintiff  or  plaintiffs  shall  become  non- 
suited, then  such  defendant  or  defendants  shall  have  treble  costs  Treble  costs. 
awarded  to  him,  her,  or  them,  against  such  plaintiff  or  plaintiffs." 


(6.)  Interpretation. 

By  the  7  &  8  Vict.  c.  87,  s.  10,  "  The  words  hereinafter  mentioned.  Meaning  of 
which  in  their  usual  signification  have  a  more  restricted  or  different  ^^^^  tS^Act 
meaning,   shall  in  this  Act  (except  where  the  nature  of  the  pro- 
visions or  the  context  of  the  Act  shall  exclude  such  construction) 
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be  interpreted  as  follows :  that  is  to  say,  the  word  '  county '  shall 
include  city,  town,  borough,  cinque  port,  riding,  liberty,  or  division ; 
the  word  'horse'  shall  include  mare,  gelding,  mule,  pony,  colt,  or 
filly;  the  word  'cattle'  shall  include  bull,  ox,  cow,  steer,  heifer,  calf, 
ass,  sheep,  lamb,  goat,  pig,  or  any  other  domestic  animal ;  the 
word  'constable'  shall  include  headborough,  peace  officer,  or  police 
officer;  and  every  word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  and  things  as  well  as  to  one 
person  or  thing ;  and  every  word  importing  the  masculine  gender  only 
shall  extend  to  a  female  as  well  as  a  male." 


Eepeal  of  6  &  6 
Will.  IV.  c.  69, 
and  7  WUl.  IV. ,! 
1  Vict.  c.  66. 


Animals. 


Penalty  for 
cruelty  to 
animalij. 


As  to  places  kept 
for  bull-laaitiug, 
dog-figlitiiig,  &c. 


VI.  (jirwitg  to. 

[12  &  13  Vict.  >;.  92  ;  17  &  18  Vict.  c.  60.] 

As  to  cattle,  &c.,  about  to  be  slaughtered,  see  ante,  p.  198  et  seq. 

By  12  &  13  Vict.  c.  92,  intituled  "An  Act  for  the  more  effectual 
Prevention  of  Cruelty  to  Animals,"  it  is  enacted  in  sect.  1,  after  reciting 
5  &  6  Will.  IV.  c.  59,  and  1  Vict.  c.  66,  that  the  said  Acts  are  repealed, 
excepting  so  far  as  they  repeal  any  other  Act,  and  as  to  offences  com- . 
mitted  before  this  Act. 

The  interpretation  clause  (s.  29)]enacts,  that  the  word  "  animal "  shall 
be  taken  to  mean  any  horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer, 
calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any  other 
domestic  animal. 

By  17  &  18  Vict.  c.  60,  s.  3,  "  The  words  and  expressions  to  which  a 
meaning  is  affixed  by  the  12  &  13  Vict.  c.  92,  and  which  are  introduced 
into  this  Act,  shall  have  the  same  meaning  in  this  Act,  and  the  word 
anvmal  shall  in  the  said  Act  and  in  this  Act,  mean  any  domestic  animal 
whether  of  the  kind  or  species  particularly  enumerated  in  clause  29  of 
the  said  Act,  or  of  any  other  kind  or  species  whatever,  and  whether  a 
quadruped  or  not." 

By  12  &  13  Vict.  c.  92,  s.  2,  "  If  any  person  shall  from  and  after  tlie 
passing  of  this  Act,  cruelly  beat,  ill-trea.t,  over-drive,  abuse  or  torture, 
or  cause  or  procure  to  be  cruelly  beaten,  ill-treated,  over-driven,  abused 
or  tortured,  any  animal,  every  such  offender  shall  for  every  such  offence 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds  "  (a). 

A  cock  is  an  animal  within  the  meaning  of  sects.  2  and  29,  and  a 
pei'son  who  sets  a  cock  armed  with  steel  spurs  to  fight  another  cock, 
and  did  so  after  the  latter  cook  had  been  disabled,  and  continued  to  do 
so  until  it  was  killed,  or  appeared  to  be  dead,  was  held  to  be  rightly 
convicted  of  causing  the  cock  in  question  to  be  ill-treated,  abused  and 
tortured  within  the  second  section.  {Budge  v.  Parsons,  Z  B.  S  S.  379  ; 
32  L.  J.  M.  a  95  ;  Bates  v.  M'Cormick,  9  L.  T.  N.  S.  175).  The  17  & 
18  Vict.  c.  60,  3.  3,  seems  to  have  been  overlooked  in  those  cases. 

Sect.  3.  "  That  every  person  who  shall  keep  or  use  or  act  in  the 
management  of  any  place  for  the  purpose  of  fighting  or  baiting  any 
bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal,  whether  of 
domestic  or  wild  nature,  or  shall  permit  or  suffer  any  place  to  be  so 
used,  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every 
day  he  shall  so  keep  or  use  or  act  in  the  management  of  any  such  place, 
or  permit  or  suffer  any  place  to  be  used  as  aforesaid  ;  provided  always 
that  every  person  who  shall  receive  money  for  the  admission  of  any 
other  person  to  any  place  kept  or  used  for  any  of  tha  purposes  afore- 
said shall  be  deemed  to  be  the  keeper  thereof ;  and  every  person  who 
shall  in  any  manner  encom-age,  aid,  or  assist  at  the  fighting  or  baiting 


(a)  In  the  5  &  6  Will.  IV.  c.  59,  s.  2,  the  word  "  wantonly  "  was  used. 
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of  any  bull,  bear,  badger,  dog,  cock,  or  other  animal  as  aforesaid  shall 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds  for  every  such 
offence." 

The  offence  against  the  latter  part  of  this  section  is  the  encouraging, 
aiding  or  assisting  at  the  fighting  of  cocks,  &c.,  in  a  place  used  for  the 
purpose  of  fighting  cocks,  &c.,  as  described  in  the  former  part  of  the 
section,  therefore  a  conviction  was  held  wrong  under  the  latter  part  of 
the  section,  where  it  was  simply  proved  that  the  cock-fight  took  place 
in  a  bowling  alley  without  any  evidence  that  in  any  other  instance 
cocks  had  been  fought  there ;  (Clarke  v.  Hague,  %  B.  S  E.  281  ;  29  L.  J. 
M.  C.  105) ;  and  this  case  has  been  followed  in  the  Irish  Court  of  Com- 
mon Pleas,  where  the  proof  was  that  the  cock  fight  took  place  in  lands 
where  one  hundred  persons  were  present,  but  that  no  cock-fight  had 
been  known  to  take  place  there  before  ;  {Coyne  v.  Brady,  12  Ir.  C.  L. 
57  0  and  again  subsequently  here  in  Morley  v.  Gremhalgh,  3  B.  S  S. 
374  ;  32  L.  J.  Q.  B.  93. 

Sect.  4.  "  If  any  person  shall,  by  cruelly  beating,  ill-treating,  over- 
driving, abusing  or  torturing  any  animal,  do  any  damage  or  injury 
to  such  animal,  or  shall  thereby  cause  any  damage  or  injury  to  be  done 
to  any  person  or  to  any  property,  every  such  offender  shall  on  convic- 
tion of  such  offence  pay  to  the  owner  of  such  animal  (if  the  offender 
shall  not  be  the  owner  thereof),  or  to  the  person  who  shall  sustain 
damage  or  injury  as  aforesaid,  such  sum  of  money  by  way  of  compensa- 
tion, not  exceeding  the  sum  of  ten  pounds,  as  shall  be  ascertained  and 
determioed  by  the  justice  of  the  peace  by  whom  such  person  shall  have 
been  convicted  :  provided  always,  that  the  payment  of  such  compensa- 
tion, or  any  imprisonment  for  the  non-payment  thereof,  shall  not  prevent 
or  in  any  manner  affect  the  punishment  to  which  such  person  or  the 
owner  of  such  animal  may  be  liable  for  or  in  respect  of  the  beating, 
ill-treating  or  abusing  of  the  said  animal :  provided  also,  that  nothing 
herein  contained  shall  prevent  any  proceeding  by  action  against  such 
offender,  or  the  employer  of  such  offender,  where  the  amount  of  damage 
or  injury  is  not  sought  to  be  recovered  under  this  Act." 

Sect.  5.  "  Every  person  who  shall  impound  or  confine,  or  cause  to 
be  impounded  or  confined  (o),  in  any  pound  or  receptacle  .of  the  like 
nature,  any  animal,  shall  provide  and  supply  during  such  confinement 
a  sufficient  quantity  of  fit  and  wholesome  food  and  water  to  such  animal ; 
and  every  such  person  who  shall  refuse  or  neglect  to  provide  and  supply 
such  animal  with  such  food  and  water  as  aforesaid  shall  for  every  such 
offence  forfeit  and  pay  a  penalty  of  twenty  shillings." 

Sect.  6.  "  In  case  any  animal  shall  at  any  time  be  impounded  or  con- 
fined as  aforesaid,  and  shall  continue  confined  without  fit  and  suffi- 
cient food  and  water  for  more  than  twelve  successive  hours,  it  shall 
and  may  be  lawful  to  and  for  any  person  whomsoever,  from  time  to 
time,  and  as  often  as  shall  be  necessary,  to  enter  into  and  upon  any 
pound  or  other  receptacle  of  the  like  nature  in  which  any  such  animal 
shall  be  so  confined,  and  to  supply  such  animal  with  fit  and  sufficient 
foodand  water  during  so  long  a  time  as  such  animal  shall  remain  and 
continue  confined  as  aforesaid,  without  being  liable  to  any  action  of 
trespass  or  other  proceeding  by  any  person  whomsoever  for  or  by 
reason  of  such  entry  for  the  purposes  aforesaid ;  and  the  reasonable 
cost  of  such  food  and  water  shall  be  paid  by  the  owner  of  such  animal, 
before  such  animal  is  removed,  to  the  person  who  shall  supply  the 
^™Si  aid  the  said  cost  may  be  recovered  in  like  manner  as  herein  pro- 
vided for  the  recovery  of  penalties  under  this  Act." 

By  the  1 7  &  18  Vict.  c.  60,  s.  1 ,  "  Every  person  who,  since  the  passing 
ot  the  said  Act  of  the  12  &  13  Vict.  c.  92,  shall  impound  or  confine,  as 
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_  (a)  That  is,  by  a  party  having  a 
right  to  distrain,  or  at  least  sdrne 
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colour  for  it.     (See  Marshall  v.  EUis, 
1  C.  &  K.  682.) 
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6.  Cnidty  to.  in  the  said  Act  meutioned,  any  animal,  and  provide  and  supply  such 

animal  with,  food  and  water  as  therein  mentioned,  shall  and  may  and 

he  is  hereby  authorised  to  recover  of  and  from  the  owner  or  owners  of 
such  animal,  not  exceeding  double  the  value  of  the  food  and  water  so 
to  be  supplied  to  such  animal  in  like  manner  as  is  by  the  said  last 
mentioned  Act  provided  for  the  recovery  of  penalties  under  the  same 
Act ;  and  every  person  who  shall  supply  such  food  and  water  shall  be 
at  liberty,  if  he  shall  so  think  fit,  instead  of  proceeding  for  the  value  or 
recovery  thereof  as  last  aforesaid,  after  the  expiration  of  seven  clear 
days  from  the  time  of  impounding  the  same,  to  sell  any  such  animal 
openly  at  any  public  market  (after  having  given  three  days  public 
printed  notice  thereof)  for  the  most  money  that  can  be  got  for  the  same, 
and  to  apply  the  produce  in  discharge  of  the  value  of  such  food  and 
water  so  supplied  as  aforesaid  and  the  expenses  of  and  attending  such 
sale,  rendering  the  overplus  (if  any)  to  the  owner  of  such  animal." 

If,  under  this  section,  several  animals  are  impounded,  the  person  im- 
pounding can  only  justify  the  sale  of  so  many  as  is  necessary  to  recoup 
himself  the  costs  and  expenses  he  may  have  incurred  under  that  section. 
{Layton  v.  Hwry,  8  Q.  B.  811 ;  15  L.  J.  Q.  B.  266,  decided  on  5  &  6 
Will.  IV.c.  59.) 

It  seems  that  the  person  who  is  bound  to  supply  food  to  impounded 
cattle  is  the  distrainor  or  person  at  whose  suit  they  are  impounded  and 
not  the  pou:id-keeper,  but  if  the  pound-keeper  supplies  the  food  at 
the  request  of  the  distrainor,  or  the  distrainor  joins  with  the  pound- 
keeper  in  a  Gubsequent  sale  of  the  cattle  under  this  Act,  the  pound- 
keeper  and  the  distrainor  are  for  this  purpose  to  be  considered  as  one. 
(^Mason  v.  Newland,  7  Car.  &  P.  575.)  The  distrainor  who  supplies  the 
food  may  ai Iher  apply  to  a  magistrate  to  allow  any  sum  not  exceeding 
double  the  va^ue  of  the  food,  or  may  sell  the  cattle  ;  but  no  magistrate 
ought  to  allow  more  than  the  actual  value  of  the  food  if  the  owner  of 
the  cattle  was  willing  to  supply  the  food  himself.  (lb.)  If  the  cattle 
be  sold  under  the  Act,  the  distrainor  can  only  get  the  single  value  of 
the  food  and  not  the  amount  of  the  damage  for  which  the  cattle  were 
distrained,  as  all  the  overplus  beyond  the  value  of  the  food  and  the 
expenses  of  the  sale,  is  to  be  returned  to  the  owner  of  the  capital. 
(I&.) 

By  the  17  &  18  Vict.  c.  60,  s.  2,  "  Any  person  who  shall  on  any 
public  highway  in  any  part  of  the  United  Kingdom  use  any  dog  for 
the  purpose  of  drawing,  or  helping  to  draw,  any  cart,  carriage,  truck, 
or  barrow,  shall  forfeit  and  pay  a  penalty  not  exceeding  forty  shillings 
for  the  first  offence,  and  not  exceeding  five  pounds  for  the  second  and 
every  subsequent  offence,  such  penalties  to  be  recovered  in  like  manner 
as  is  provided  for  the  recovery  of  penalties  xmder  the  Act  of  12  &  13 
Vict.  c.  92." 

By  12  &  13  Vict.  c.  92,  s.  12,  "If  any  person  shall  convey  or  carry  or 
cause  to  be  conveyed  or  carried  in  or  upon  any  vehicle  any  animal  in 
such  a  manner  or  position  as  to  subject  such  animal  to  unnecessary 
pain  or  suffering,  every  such  person  shall  forfeit  and  pay  a  penalty 
not  exceeding  three  pounds  for  the  first  offence,  and  a  penalty  of  five 
pounds  for  the  second  and  every  subsequent  offence  "  (a). 

Sect.  13.  "  When  and  so  often  as  any  of  the  offences  against  the 
provisions  of  this  Act  shall  happen,  it  shall  and  may  be  lawful  for  any 
constable,  upon  his  own  view  thereof,  or  upon  the  complaint  and 
information  of  any  other  person  who  shall  declare  his  or  her  name  and 
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offenders. 


(a)  At  the  Hants  Midsummer  Quar- 
ter Sessions,  1850,  a  cohviction  under 
this  section  for  carrying  a  number  of 
calves  with  their  heads  hanging  out 


at  each  end  of  the  eart,  was  confirmed 
after  a  long  trial,  and  the  examina- 
tion of  a  number  of  witnesses. 
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place  of  abode  to  the  said  constable,  to  seize  and  secure  by  the  anthority 
of  this  Act  any  su?h  offender,  and  forthwith  without  any  other  authority 
or  warrant  to  convey  such  offender  before  a  justice  of  the  peace,  to  be 
dealt  with  by  such  justice  for  such  offence  according  to  law." 

It  would  seem  under  this  section  that  if  the  offence  against  this  Act 
is  committed  out  of  the  view  of  the  constable,  the  constable  should 
inquire  into  the  particulars  of  the  complaint  made  to  him,  or  should 
see  the  animal  and  so  form  a  judgment  as  to  what  has  occurred,  and 
the  person  complaining  to  the  constable  should  leave  it  to  him  to  act 
or  not  as  he  thought  proper,  for  if  without  so  doing  he  directs  the 
officer  to  take  the  offender  into  custody,  he  may  render  himself  liable 
to  an  action  for  false  imprisonment.  (See  Hopki/ns  v.  Crowe,  7  C.  & 
P.  373.) 

Sect.  14.  "Every  complaint  under  the  provisions  of  this  Act  shall 
be  made  within  one  calendar  month  after  the  cause  of  such  complaint 
shall  arise,  and  every  offence  committed  against  this  Act  may  be  heard 
and  determined  by  any  justice  of  the  peace  within  whose  jurisdiction 
such  offence  shall  be  committed  in  a  summary  way  upon  the  complaint 
of  any  person  and  without  any  information  in  writing;  and  it  shall  be 
lawful  for  any  such  justice  in  all  cases,  where  any  person  complained 
of  shall  not  be  in  custody,  to  summon  such  person  to  appear  before  such 
justice,  or  before  any  other  justice  of  the  peace  at  a  time  and  place  to 
be  named  in  such  summons;  and  on  the  appearance  of  the  party 
accused,  or  in  default  of  such  appearance  upon  proof  of  the  service  of 
such  summons,  the  said  justice  or  any  other  justice  who  shall  be  present 
at  the  time  and  place  appointed  for  such  appearance  shall  proceed  to 
examine  into  the  matter;  and  if  upon  the  confession  of  the  party 
accused,  or  on  the  oath  of  one  or  more  credible  witness  or  witnesses, 
the  party  accused  shall  be  convicted  of  having  committed  the  offence 
charged  or  complained  of,  the  party  so  convicted  shall  pay  such  penalty, 
damage,  or  compensation  as  the  said  justice  shall,  according  to  the 
provisions  of  this  Act  adjudge,  order,  or  award,  together  with  the  costs 
of  conviction,  to  be  settled  jby  such  justice,  or  be  otherwise  dealt  with 
according  to  the  provisions  of  this  Act." 

Sect.  15.  "  Any  summons  issued  by  such  justice,  requiring  the  ap- 
peai-ance  of  any  party  charged  as  an  offender  against  any  of  the  pro- 
visions of  this  Act,  shall  be  deemed  and  taken  to  be  well  and  sufficiently 
served  in  case  either  the  summons  or  a  copy  thereof  shall  be  served 
personally  on  such  person  as  aforesaid,  or  shall  be  left  at  his  usual  or 
last  known  place  of  abode,  in  whatever  county  or  place  such  summons 
may  be  served  or  left." 

Sect.  16.  "Any  justice  of  the  peace  may,  without  issuing  any  such 
summons  as  aforesaid,  forthwith  issue  his  warrant  for  the  apprehension 
of  any  person  charged  with  any  offence  against  the  provisions  of  this 
Act,  whenever  good  grounds  for  so  doing  shall  be  stated  on  oath  before 
such  justice." 

Sect.  17.  "  Any  justice  of  the  peace  may  summon  any  witness  to 
appear  and  give  evidence  before  him  upon  the  matter  of  any  offence 
against  the  provisions  of  this  Act ;  and  if  any  such  witness  shall,  after 
tender  of  his  reasonable  expenses  in  that  behalf,  neglect  or  refuse  to 
attend  at  the  time  and  place  stated  in  such  summons,  then,  proof  on 
oath  being  first  given  of  the  personal  service  of  the  summons  upon 
such  witness,  such  justice  may  issue  his  warrant  for  the  apprehension 
of  such  witness,  and  such  justice  may  commit  any  witness  appearing  or 
being  brought  before  him  who  shall  refuse  to  give  evidence  to  the  house 
of  correction  or  common  gaol  within  the  jurisdiction  of  such  justice, 
there  to  remain  without  bail  or  mainprize  for  any  time  not  exceeding 
twenty-one  days,  or  until  such  witness  shall  sooner  submit  himself  to 
be  examined  and  to  give  evidence  ;  and  in  case  of  such  submission  the 
order  of  such  justice  shall  be  a  sufficient  warrant  for  the  immediate 
discharge  of  such  witness  from  custody." 

E  a 
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Sect.  18.  "  In  every  case  of  a  conviction  under  this  Act,  where  the 
sum  imposed  as  a  penalty,  or  the  amount  awarded  for  compensation  or 
damage,  together  with  costs  (if  any),  by  any  justice  of  the  peace,  for  or 
in  respect  of  any  offence  against  the  provisions  of  this  Act,  shall  not 
be  paid  immediately  upon  the  conviction,  or  within  such  time  as  the 
convicting  justice  shall,  in  the  exercise  of  his  discretion,  appoint  and 
limit  in  that  behalf,  it  shall  be  lawful  for  such  justice  and  he  is  hereby 
required  to  commit  the  offender  to  the  house  of  correction,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  time  not  exceeding 
two  calendar  months,  unless  payment  be  sooner  made ;  provided  always,- 
that  if  such  conviction  shall  take  place  before  two  justices  or  before 
one  of  the  police  magistrates  sitting  at  any  police  court  within  the 
metropolitan  police  district,  it  shall  be  lawful  for  such  justices,  or  such 
police  magistrate,  if  they  or  he  shall  think  fit,  instead  of  imposing  a 
pecuniary  penalty,  forthwith  to  commit  any  such  offender  to  the  house 
of  correction,  there  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  time  not  exceeding  three  calendar  months." 

Sect.  19.  "  Whenever  any  person  having  charge  of  any  vehicle  or 
any  animal  shall  be  taken  into  custody  by  any  constable  for  any  offence 
against  the  provisions  of  this  Act,  it  shall  be  lawful  for  such  constable 
to  take  charge  of  such  vehicle  or  animal,  and  deposit  the  same  in  some 
place  of  safe  custody  as  a  security  for  payment  of  any  penalty  to  which 
the  person  having  had  charge  thereof,  or  the  owner,  thereof,  may 
become  liable,  and  for  payment  of  any  expenses  which  may  have  been 
or  may  be  necessarily  incurred  for  taking  charge  of  and  keeping  the 
same  ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  before  whom 
the  case  shall  have  been  heard  to  order  such  vehicle  or  such  animal  to 
be  sold  for  the  purpose  of  satisfying  such  penalty  and  reasonable 
expenses,  in  default  of  payment  thereof,  in  like  manner  as  if  the  same 
had  been  subject  to  be  distrained  and  had  been  distrained  for  the 
payment  of  such  penalty  and  expenses." 

Sect.  20.  "  In  case  any  person  shall  at  any  time  or  in  any  manner 
unlawfully  obstruct,  hinder,  molest  or  assault  any  constable  or  keeper 
of  a  pound  while  in  the  exercise  of  any  power  or  authority  under  or 
by  virtue  of  this  Act,  every  such  person  shall  forfeit  and  pay  a  penalty 
not  exceeding  five  pounds  for  every  such  offence." 

Sect.  21.  "  All  pecuniary  penalties  which  shall  be  recovered  before 
any  justice  of  the  peace  under  the  provisions  of  this  Act  shall  be 
respectively  divided,  paid,  and  distributed  in  the  following  manner ; 
(that  is  to  say),  one  moiety  thereof  to  the  overseers  of  the  poor  of  the 
parish  in  which  the  offence  shall  have  been  committed,  to  be  by  such 
overseers  applied  in  aid  of  the  rates  of  their  respective  parishes,  and 
the  other  moiety  thereof  to  the  person  who  .shall  complain  and  prose- 
cute for  the  same,  or  to  such  other  person  as  to  such  justice  shall  seem 
fit  and  proper ;  and  that  every  sum  of  money  which  shall  or  may  be 
ascertained,  determined,  adjudged  and  ordered  by  any  justice  of  the 
peace  under  the  authority  of  this  Act  to  be  paid  as  the  amount  of  any 
damage  or  injury  occasioned  by  the  commission  of  any  of  the  offences 
hereinbefore  mentioned  shall  be  paid  to  the  person  who  shall  or 
may  have  sustained  such  damage  or  injury,  according  to  the  order  or 
determination  and  discretion  of  such  justice  :  provided  always,  the 
moiety  of  penalties  hereby  directed  to  be  paid  to  the  overseers  of 
the  poor  shall,  if  recovered  before  any  justice  of  the  peace  under  the 
provisions  of  this  A  ct  upon  convictions  of  offences  committed  in  Ire- 
land, be  paid  to  such  hospital,  dispensary  or  infirmary  as  the  justice 
before  whom  the  conviction  shall  have  taken  place  may  direct,  to  be 
by  the  treasurer  thereof  applied  in  aid  of  the  funds  maintaining  such 
institution." 

Sect.  22.  "  When  any  complaint  shall  be  made  before  any  justice  of 
the  peace  against  the  driver  or  conductor  of  any  hackney  carriage,  or 
the  driver  or  conductor  of  any  stage  carriage,  or  the  driver  of  any  cart, 
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waggon,  van  or  other  vehicle,  for  any  offence  committed  by  him  against  6.  Orioelty  to- 

the  provisions  of  this  Act,  it  shall  be  lawful  for  such  justice,  if  he  shall   

think  proper,  forthwith  to  summon  the  proprietor  of  such  hackney  or 
stage  cao'riage,  or  the  owner  of  such  cart,  waggon,  van  or  other  vehicle, 
to  produce  before  him  the  driver,  conductor  or  other  servant  by  whom 
such  offence  was  committed,  to  answer  such  complaint ;  and  in  case 
such  proprietor  or  owner,  after  being  duly  summoned,  shall  fail  to 
produce  the  driver,  conductor  or  servant,  it  shall  be  lawful  for  the 
justice  of  the  peace  before  whom  such  driver,  conductor  or  servant, 
shall  be  required  to  be  produced,  if  he  shall  think  fit,  to  proceed,  in 
the  absence  of  such  driver,  conductor  or  servant,  to  hear  and  determine 
the  case,  in  the  same  manner  as  if  he  had  been  produced,  and  to  adjudge 
payment,  by  the  proprietor  or  owner,  of  any  penalty  or  sum  of  money 
and  costs  in  which  the  driver,  conductor  or  servant  shall  be  convicted ; 
and  any  sum  of  money  which  shall  be  so  paid  by  the  proprietor  or 
owner  shall  and  may  be  recovered  in  a  summary  way  from  the  driver, 
conductor  or  servant  through  whose  default  such  sum  shall  have  been 
paid,  upon  proof  of  payment  thereof,  and  of  such  servant's  refusing 
or  neglecting  to  be  produced  pursuant  to  the  order  of  the  justice,  in 
the  same  manner  as  penalties  are  to  be  recovered  under  the  provisions 
of  this  Act :  provided  always,  that  if  the  said  justice  of  the  peace  shall 
deem  it  proper,  it  shall  be  lawful  for  him,  when  such  proprietor  or 
owner  shall  fail  to  produce  his  driver,  conductor  or  servant,  without 
any  satisfactory  excuse,  to  be  allowed  by  such  justice,  to  impose  a  fine 
of  forty  shillings  upon  such  proprietor  or  owner,  and  so  fi-om  time  to 
time  as  often  as  he  shall  be  summoned  in  respect  of  such  complaint, 
until  he  shall  produce  the  said  driver,  conductor  or  servant." 

Sect.  23.  "  Every  conviction  for  any  offence  against  this  Act  may  be  Form  of  convio- 
drawn  and  made  according  to  the  following  form  or  to  the  effect  tion. 
thereof,  or  as  near  thereto  as  the  case  shall  permit : — 


'  Be  it  remembered,  that  on  the 


day  of 


in  the  year 


IBe  . 

'  to  wit.  S  of  our  Lord  A.  £.  is  brought  before  me  [oi*  us]  0.  i>.  et 

ccetera,  ajustice  [or  justices]  of  the  peace  for  the  [hereiTiseH  ihecounty,  horovyh, 
or  other  jwnsdMtion  of  the  justice  or  justices],  and  is  charged  before  me  [or  us] 
with  having  [here  describe  the  offence'],  contrary  to  the  provisions  of  a  certain 
Act,  [here  insert  the  title  of  this  Act,]  and  it  appearing  unto  me  \or  us]  upon  the 
confession  of  the  said  ^.  B.  {or  upon  the  oath  of  a  credible  Tfitness  or  witnesses, 
as  the  case  may  he],  that  the  said  A.  B.  is  guilty  of  the  said  offence,  I  do 
therefore  adjudge  the  said  A.  B.  [here  insert  the  adjudication,  and,  in  the  case 
of  a  second  or  subsequent  offence,  add  these  words,  the  same  being  the  second  [or 
amy  subsequent]  offence  against  the  provisions  of  the  said  Act].  Given  under 
my  [or  our]  hand  [or  hands]  at  [here  insert  the  place  where  the  justice  m- justices 
may  be},  the  day  and  year  first  above  written.' " 

Sect.  24.  "  Every  justice  of  the  peace  before  whom  any  person  shall   Convictions  to  be 
be  convicted  of  any  offence  against  this  Act  shall  transmit  the  convic-  transmitted  to 
tion  to  the  next  general  or  quarter  sessions  which  shall  be  holden  for  |uarter  sessions 
the  county,  borough,  or  other  jurisdiction  wherein  the  offence  shall 
have  been  committed,  there  to  be  kept  by  the  proper  oflScer  among  the 
records  of  the  said  court ;    and  upon  any  complaint  or  proceeding 
against  any  person  for  a  subsequent  offence,  a  copy  of  such  conviction, 
certified  by  the  proper  oJBB^cer  of  the  said  court,  «r  proved  to  be  a 
true  copy,  shall  be  sufficient  evidence  to  prove  a  conviction  for  the 
former  offence,  and  the  conviction  shall  be  presumed  to  have  been 
unappealed  against  until  the  contrary  be  shown." 

Sect.  25.  "In  all  cases  where  the  sum  adjudged  to  he  paid  on  any  Appea?. 
conviction  shall  exceed  two  pounds,  and  in  all  cases  where  imprisonment 
shall  be  adjudged,  any  person  who  shall  think  himself  aggrieved  by 
any  such  conviction  may  appeal  to  the  next  court  of  general  or  quarter 
sessions  which  shall  be  holden  not  less  than  fourteen  days  after  the 
day  of  such  conviction  for  the  county,  borough,  or  other  jurisdictioA 
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Cruelty  to.   wherein  tte  cause  of  appeal  shall  have  arisen ;   provided  that  such 

person  shall  give  to  the  complainant  a  notice  in  writing  of  such 

appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after 
such  conviction,  and  seven  clear  days  at  the  least  before  such  sessions, 
and  shall  also  either  remain  in  custody  until  the  sessions,  or  enter  into 
a  recognizance,  with  two  sufficient  sureties,  before  a  justice  of  the 
peace,  conditioned  pei-sonally  to  appear  at  the  said  sessions,  and  to  try 
such  appeal,  and  to  abide  the  judgment  of  the  court  thereon,  and  to 
pay  such  costs  as  shall  be  by  the  court  awarded  ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  the  justice  before 
whom  the  same  shall  be  entered  into  shall  liberate  such  person,  if  in 
custody,  and  the  court  at  such  sessions  shall  hear  and  determine  the 
matter  of  the  appeal  and  shall  make  such  order  therein  as  to  the  court 
shall  seem  meet,  and  iu  case  of  the  dismissal  or  non-prosecution  of  the  • 
appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  punished  according  to  the  conviction,  and  to  pay  such 
costs  as-shall  be  thereby  awarded,  and  also  the  costs  of  such  appeal,  or 
incident  thereto,  or  occasioned  thereby,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment :  provided  always,  that  it  shall 
be  lawful  for  the  said  court  to  adjourn  the  hearing  of  any  such  appeal 
to  any  succeeding  sessions,  if  such  court  shall  think  fit ;  and  such  court, 
in  the  event  of  such  postponement,  may  make  any  order  for  the 
payment  of  costs  by  either  party  to  the  other  as  to  such  court  shall 
seem  reasonable." 

The  sum  adjudged  to  be  paid  on  conviction  within  the  meaning  of 
this  clause,  refers  to  the  sum  in  which  the  party  is  convicted  by  way  of 
penalty  or  compensation,  and  does  not  include  the  amount  awarded  for 
costs.  (Reg.  v.  Justices  of  Warwickshire,  QE.SB.  837 ;  25  L.  J.  M.  0. 
119.)  In  that  case  W.  was  convicted  and  adjudged  to  pay  the  sum 
of  two  shillings  and- sixpence  as  a  penalty  for  ill-treating  a  gelding, 
and  also  to  pay  the  sum  of  two  pounds  seven  shillings  and  sixpence 
for  costs,  and  in  default  of  immediate  payment  to  be  imprisoned  for 
fourteen  days,  unless  the  said  sums  were  sooner  paid.  W.  gave  notice  of 
appeal  to  the  next  quarter  sessions,  but  abandoned  the  appeal  before  the 
sessions  were  holden.  The  quarter  sessions  afterwards  made  an  order 
on  W.  to  pay,  in  addition  to  the  above  two  sums,  the  costs  occasioned 
by  his  notice  of  appeal  to  the  prosecutor,  but  the  Court  of  Queen's 
Bench  made  absolute  a  rate  for  a  certiorari  to  remove  the  order  of 
quarter  sessions  as  made  without  jui-isdiction,  inasmuch  as  no  appeal 
was  given  by  the  above  section  from  the  above  conviction  to  the 
sessions.    (lb.) 

Sect.  26.  "  No  conviction  made  under  the  authority  of  this  Act,  nor 
any  order,  judgment  or  proceeding  relative  thereto,  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of 
her  Majesty's  superior  courts  of  record  ;  and  no  warrant  of  commit- 
ment under  the  provisions  of  this  Act  shall  be  held  void  by  reason  of 
any  defect  therein,  provided  it  be  therein  alleged  that  the  party  com- 
mitted has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same." 

Sect.  27.  "  No  action  shall  be  brought  against  any  justice  of  the 
peace  or  other  person  for  anything  done  in  pursuance  or  under  the 
authority  of  this  Act,  unless  such  action  shall  be  commenced  within 
two  calendar  months  next  after  the  fact  committed,  and  no  such  action 
shall  be  commenced  until  one  calendar  month  at  least  after  a  riotice  in 
writing  of  such  intended  action  shall  have  been  delivered  to  the 
defendant,  or  left  for  him  at  his  usual  place  of  abode,  by  the  party 
intending  to  commence  such  action,  or  by  his  attorney  or  agent,  in 
which  said  notice  the  cause  of  action  shall  be  clearly  and  explicitly 
stated,  and  upon  the  back  thereof  shall  be  endorsed  the  name  and 
place  of  abode  of  the  parties  so  intending  to  sue,  and  also  the  name 
and  place  of  abode  or  of  business  of  the  said  attorney  or  agent,  if  such 
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to  be  removed. 
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notice  have  been  serye^  by  such  attorney  or  agent ;  and  in  every  such  6.  Cmelty  to. 

action  the  venue  shall  fc  laid  in  the  county  where  the  act  complained   

of  was  committed, '.Qi;^  in  actions  in  the  county  court,  the  action  shall  '^™™- 
be  brought  in  the  eojijrt  within  the  jurisdiction  of  which  the  act  com- 
plained of  was  comn^itted  ;  and  the  defendant  in  any  such  action  shall 
be  allowed  to  plead  the  general  issue  therein,  and  to  give  any  special  pi^, 
matter  of  defence,  excuse  or  justification  in  evidence  under  such  plea, 
at  the  trial  of  such  "Motion  ;  and  in  every  such  case,  after  notice  of 
action  shall  be  given,  a^  aforesaid,  and  before  such  action  shall  be 
commenced,  the  defeu'dant  to  whom  such  notice  shall  be  given  may 
tender  to  the  party  coihplaining,  or  to  his  attorney  or  agent,  such  sum  ij^^j^^^j.  gf 
of  money  as  he  may  think  fit,  as  amends  for  the  injury  complained  of  amends. 
in  such  notice ;  and  after  such  action  shall  have  been  commenced,  and 
at  any  time  before  issue  joined  therein,  such  defendant,  if  he  have  not 
made  such  tender,  shall  be  at  liberty  to  pay  into  court  such  sum  of 
money  as  he  may  think '  fit  ;  and  which  said  tender  and  payment  of 
money  into  court,  or  either  of  them,  may  afterwards  be  given  in 
evidence  by  the  defendant  at  the  trial  under  the  general  issue  afore- 
said ;  and  if  it  shall  be  found  at  the  trial  that  the  plaintiff  is  not  payment  into 
entitled  to  damages  beyond  the  sum  tendered  or  paid  into  court,  court. 
or  beyond  the  sums  so  tendered  and  paid  into  court,  the  defendant 
shall  be  entitled  to  a  verdict,  and  the  plaintiff  shall  not  be  at 
liberty  to  elect  to  be  nonsuit,  and  the  sum  of  money,  if  any,  so  paid 
into  court,  or  so  much  thereof  as  shall  be  suflacient  to  pay  or  satisfy 
the  defendant's  costs  in  that  behalf,  shall  thereupon  be  paid  out  of 
court  to  him,  and  the  rekidue,  if  any,  shall  be  paid  to  the  plaintiff ;  or 
if,  where  money  is  so  paid  into  court  in  any  such  action,  the  plaintiff 
shall  elect  to  accept  the  same  in  satisfaction  of  his  damages  in  the  said 
action,  he  may  obtain  from,  any  judge  of  the  court  in  which  such  shall 
be  brought  an  order  t|iat  such  money  shall  be  paid  out  of  court  to 
him,  and  that  the  defendant  shall  pay  him  his  costs,  to  be  taxed  ;  and 
thereupon  the  said  action  shall  be  determined,  and  such  order  shall  be 
a  bar  to  any  other  action  for  the  same  cause." 

To  entitle  a  person  to  notice  of  action  under  this  statute  for  wrong- 
fully selling  a  colt  under  the  12  &  13  Vict.  c.  92,  s.  27,  and  the  17  &  IS 
Vict.  c.  60,  s.  1,  it  ought  to  be  shown  that  the  party  impounding  and 
selling  had  a  right  to  distrain,  or  at  least  some  colour  for  it,  (Maehell  v. 
Ellis,  1  G.  &  K.  682,)  and  that  the  defendant  acted  bond  fide  in  selling, 
and  intended  to  act  under  the  statute  ;  {Macon  v.  Newland,  9  C.  S  P. 
578 ;)  or  in  action  for  false  imprisonment,  for  giving  a  person  into 
custody  wrongfully,  that  he  left  the  constable  fo  act  or  not  as  he 
thought  proper  upon  the  information  he  gave  him.  (See  12  &  13  Vict. 
c.  92,  s.  13.) 

Sect.  28.  "  If  at  the  trial  of  any  such  action  the  plaintiff  shall  not 
prove  that  such  action  was  brought  within  the  time  hereinbefore 
limited  in  that  behalf,  or  that  such  notice  as  aforesaid  was  given  one 
calendar  month  before  such  action  was  commenced,  or  if  he  shall  not 
prove  the  cause  of  action  stated  in  such  notice,  or  if  he  shall  not  prove 
that  such  cause  of  action  arose  in  the  county  or  place  laid  as  venue  in 
the  margin  of  the  declaration,  or  when  such  plaintiff  shall  sue  in  the 
county  court  within  the  district  for  which  such  court  is  holden,  then 
and  in  every  such  case  such  plaintiff  shall  be  nonsuit,  or  the  defendant 
shall  be  entitled  to  a  verdict ;  and  the  defendant  shall  in  all  cases 
where  he  shall  obtain  judgment,  upon  verdict  or  otherwise  be  entitled 
to  his  full  costs  in  that  behalf,  to  be  taxed  as  between  attorney  and 
client." 

Sect.  29.  "That  for  the  purposes  of  this  Act  the  following  words   Meaning  of 
and  expressions  are  intended  to  have  the  meanings  hereby  assigned  to   certam  wor   . 
them  respectively,  so  far  as  such  meanings  are  not  excluded  by  the  con- 
text or  by  the  nature  of  the  subject-matter ;  (that  is  to  say,) 

The  word  'justice'  shall  be  taken  to  mean  a  justice  of  the  peacs  or 
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Animals. 
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Act  not  to  extend 
to  Scotland. 
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and  sheep  by 
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magistrate  for  the  county,  city,  borough,  liberty,  cinque^  port, 
riding  or  other  jurisdiction  in  which  any  offence  against  this  Act 
shall  be  committed,  or  in  which  the  matter  requiringthe  cogni- 
zance of  any  justice  of  the  peace  or  magistrate  shall  arise  : 

The  word  '  animal '  shall  be  taken  to  mean  any  horse,  mare,  gelding, 
bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig, 
sow,  goat,  dog,  cat,  or  any  other  domestic  animal :  (17  &  18  Vict. 
c.  60,  s.  3,  cmte,  p.  208  :) 

The  word  'constable'  shall  be  taken  to  mean  any  headborough, 
parish  beadle,  peace  of&cer,  special  constable,  or  any  person  belong- 
ing to  the  metropolitan  or  city  of  London  police  forces,  or  any 
constabulary  force  in  any  part  of  the  United  Kingdom : 

The  expression  'house  of  correction'  shall  be  taken  to  mean  the 
house  of  correction  or  common  gaol  for  the  county,  city,  borough, 
liberty,  cinque  port,  riding  or  other  jurisdiction  for  which  the 
justice  of  the  peace  by  whom  any  person  shall  be  committed  under 
the  provisions  of  this  Act  shall  act : 

And,  subject  to  the  context  and  to  the  nature  of  the  subject-matter, 
words  denoting  the  singular  number  are  to  be  understood  to  apply 
also  to  a  plurality  of  persons,  animals  or  things;  and  words 
denoting  the  masculine  gender  are  to  be  understood  to  apply  also 
to  persons  and  animals  of  the  feminine  gender  ;  and  the  word 
over-drive  shall  also  signify  over-ride." 

Sect.  30.  "  This  Act  shall  not  extend  or  apply  to  Scotland." 

The  owners  of  dogs  are  rendered  liable  for  injuries  done  to.  cattle  or 
sheep  by  dogs,  by  the  28  &  29  Vict.  c.  60,  (see  tit.  "  Dogs,")  and  damages 
to  the  extent  of  five  pounds  are  recoverable  by  summary  proceedings 
before  justices  in  petty  sessions  under  that  Act. 


Enttuits* 


Endeavouring  to 
induce  infants  to 
grant  annuities. 


[63  Geo.  III.  u.  141 ;  17  &  18  Vict.  c.  90.] 

Since  I854  the  53  Geo.  III.  c.  141,  3  Geo.  IV.  c.  92,  &  7  Geo.  IV. 
c.  75,  have  been  repealed  by  the  17  &  18  Vict.  c.  90,  and  therefore 
amongst  other  provisions  and  penalties,  those  contained  in  53  Geo.  III. 
c.  141,  s.  8,  against  contracts  for  the  purchase  of  any  annuity  or  rent 
charge  with  any  person  being  under  the  age  of  twenty-one,  whereby 
the  same  were  made  void,  any  attempt  to  confirm  the  same  notwith- 
standing. 

But  it  is  provided  by  17  &  18  Vict.  c.  90,  s.  2,  that  nothing  therein 
contained  should  prejudice  or  affect  the  rights  or  remedies  of  any 
person,  or  diminish  or  alter  the  liabilities  of  any  person  in  respect  of 
any  act  done  previously  to  the  passing  of  that  Act.  Therefoi'e  the 
53  Geo.  III.  c.  141,  may  still  have  some  operatioh. 

By  53  Geo.  III.  c.  141,  s.  8,  it  was  further  enacted,  "  And  that  if  any 
person  shall  either  in  person,  by  letter,  agent,  or  otherwise  howsoever, 
procure,  engage,  solicit,  or  ask  any  person  being  under  the  age  of 
twenty-one  years  to  grant  or  attempt  to  grant  any  annuity  or  rent- 
charge,  or  to  execute  any  bond,  deed,  or  other  instrument  for  securing 
the  same,  or  shall  advance  or  procure  or  treat  for  any  money  to  be 
advanced  to  any  person  under  the  age  of  twenty-one  years,  upon  con- 
sideration of  any  annuity  or  rent-charge  to  be  secured  or  gTanted  by 
such  infant  after  he  or  she  shall  have  attained  his  or  her  age  of  twenty- 
one  years,  or  shall  induce  or  solicit  or  procure  any  infant,  upon  any 
treaty  or  transaction  for  money  advanced  or  to  be  advanced,  to  make 
oath  or  to  give  his  or  her  word  of  honour  or  solemn  promise  that  he  or 
she  will  not  plead  infancy,  or  make  any  other  defence  against  the 


demand  of  any  such,  annuity  or  rent-charge,  or  the  re-payment  of  the 
money  advanced  to  him  or  her  when  under  age,  or  that  when  he  or  she 
comes  of  age  he  or  she  will  confirm  or  ratify  or  in  any  way  substantiate 
any  annuity  or  rent-charge ;  every  such  person  shall  he  guilty  of  a 
misdemeanour,  and  being  thereof  lawfully  convicted  in  any  court  of 
excise,  oyer  and  terminer  or  general  gaol  delivery,  shall  and  may  be 
punished  for  the  said  offence  by  fine,  imprisonment,  or  other  corporal 
punishment  as  the  court  shall  think  fit  to  award." 

The  9th  section  of  the  same  Act  enacts,  "  That  all  and  every  solici- 
tors and  solicitor,  scriveners  and  scrivener,  brokers  and  broker,  and 
all  other  persons  or  person,  who  from  and  after  the  passing  of  this  Act 
shall  ask,  demand,  accept  or  receive  directly  or  indirectly  any  sum  or 
sums  of  money,  or  any  other  kind  of  gratuity  or  reward,  for  the 
soliciting  or  procuring  the  loan,  and  for  the  brokerage  of  any  money 
that  shall  be  actually  and  hcmd  fde,  advanced  and  paid  as  and  for  the 
price  or  consideration  of  any  such  annuity  or  rent-charge,  over  and 
above  the  sum  of  ten  shillings  for  every  one  hundx'ed  pounds  so  actually 
and  hon&  fide  advanced  and  paid,  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanour ;  and  being  convicted  of  such  offence  in  any  court 
of  assize,  oyer  and  terminer  or  general  gaol  delivery,  shall  and  may  for 
every  such  offence  be  punished  by  fine  and  imprisonment,  or  one  of 
them,  at  the  discretion  of  the  court ;  and  that  the  person  or  persons  who 
shall  have  paid  or  given  any  sum  or  sums  of  money,  gratuity,  or  reward, 
shall  be  deemed  a  competent  witness  or  witnesses  to  prove  the  same." 

On  an  indictment  under  this  latter  section,  it  is  not  necessary  to 
prove  that  the  defendant  took  the  exact  sum  laid  in  the  indictment, 
though  it  be  not  laid  under  a  videlicet.  {Bex  v.  GillfMin,  6  T.  H.  265  ; 
1  Esp.  285  ;  see  form  of  indictment,  id.) 

On  the  trial  of  such  an  indictment  it  must  be  left  to  the  jury  to  con- 
sider, whether  the  excess  of  ten  shillings  in  the  one  hundred  pounds 
were  really  taken  as  a  fair  charge  for  drawing  the  writings,  &c.,  or 
whether  it  was  not  so  taken  as  a  device  to  avoid  the  statute.  (Bex  v. 
Gillham,  6  T.  B.  265.) 

By  stat.  29  Geo.  III.  c.  41,  s.  27,  and  other  Acts  respecting  life 
annuities,  oath  of  an  annuitant's  life  may  be  made  before  a  justice  of 
the  peace,  who  shall  give  a  certificate  thereof  without  fee  or  stamp 
duty,  in  order  to  entitle  such  person  to  receive  his  annuity. 

By  sect.  2  of  stat.  56  Geo.  III.  c.  53,  passed  to  amend  the  Acts  of 
48  Geo.  III.  c.  142;  49  Geo.  III.  c.  64;  and  52  Geo.  III.  c.  129,  for 
enabling  the  commissioners  for  the  reduction  of  the  national  debt  to 
grant  life  annuities,  it  is  enacted,  "  That  in  case  any  person  who  shall 
have  been  named  as  a  nominee,  on  the  continuance  of  whose  life  any 
annuity  is  to  depend,  shall  after  his  or  her  nomination  become  resident 
in  any  kingdom  or  state  in  Europe  in  amity  with  his  Majesty,  or  if  he 
or  she  shall  become  resident  in  any  other  kingdom,  state,  or  place 
beyond  the  seas,  then  and  in  every  such  case  a  certificate  that  such 
nominee  was  living  on  the  day  specified  therein,  (being  some  day  after 
any  annuity  depending  upon  his  or  her  life  shall  have  become  due,) 
granted  under  the  hand  and  seal  of  the  chief  magistrate  of  any  city, 
town,  or  place,  or  any  other  magistrate  acting  at  the  time  as  such,  or 
for  and  in  the  place  of  any  such  chief  magistrate  where  such  nominee 
may  be  then  living,  shall  be  deemed  sufficient  and  effectual  for  proving 
the  continuance  of  the  life  of  such  nominee,  and  for  the  purpose  of 
enabling  the  person  entitled  to  the  annuity  dependent  upon  the  life  of 
such  nominee  to  receive  the  same :  provided  no  British  minister,  or 
consul,  or  governor,  or  person  acting  as  such,  shall  be  resident  in  such 
city,  town,  or  place,  although  a  British  minister,  or  consul,  or  governor, 
or  person  acting  as  such  may  be  resident  in  the  kingdom,  state,  or 
settlement  wherein  such  nominee  shall  be  then  living." 

Sect.  3.  "To  every  such  certificate  as  aforesaid  there  shall  be  aifixed 
an  affidavit  or  solemn  affirmation  made  before  any  justice  of  the  peace 
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or  magistrate  in  England  or  Scotland  respectively,  or  if  in  Ireland 
before  one  of  the  barons  of  the  exchequer  there,  by  the  person  or  per- 
sons entitled  to  the  said  annuity,  or  by  the  person  applying  to  receive 
the  same  on  his,  her,  or  their  behalf,  that  the  matters  contained  in 
such  certificate  are,  to  the  best  of  his  or  her  belief,  true ;  and  that  the 
person  desoi'ibed  or  certified  therein  is  the  nominee  or  one  of  the 
nominees  on  whose  life  or  lives  the  annuity  whereof  such  half-yearly 
or  other  payment  shall  be  claimed  doth  depend." 


^ppmh 


■Wlat. 

To  sessions,  &c. 


Appeals  of 
murder,  &c. 


Abolished. 


Its  effect. 


X  HE  term  Appeal  is  used  in  two  senses : 

First,  it  signifies  a  complaint  and  removal  to  a  superior  court  of  the 
judgment  of  an  inferior  one,  being  in  the  nature  of  a  writ  of  error, 
(per  Buller,  J.,  Proser  v.  Hyde,  1  T.  B.  414,)  and  in  this  sense  it  is 
used  when  applied  to  the  removal  of  orders  or  convictions  of  justices 
out  of  sessions  to  the  judgment  of  the  court  of  sessions.  In,  this  sense 
it  differs  from  the  remedy  by  certiorari,  not  being,  as  the  latter  is,  a 
common  law  right  for  the  purpose  of  obtaining  the  judgment  of  a 
superior  tribunal,  but  a  qualified  right  given  only  by  the  special  pro- 
visions of  a  statute. 

Secondly,  it  signifies  an  accusation  by  a  private  individual  against 
another  for  some  heinous  offence,  demanding  punishment  on  account 
of  the  particular  injury  suffered,  rather  than  for  the  offence  against 
the  public. 

This  latter  mode  of  appeal  had  fallen  entirely  into  disuse  until  the 
case  of  Ashford  v.  Thornton,  in  1818,  (1  Barn.  &  Aid.  405),  where  full 
information  may  be  gained  on  the  subject.  This  case  occasioned  the 
passing  of  the  59  Geo.  III.  c.  46,  which  abolishes  all  appeals  of  treason, 
murder,  felony,  or  other  ofiences. 

An  appeal  from  an  order  or  conviction  is  not  of  itself,  in  the  absence 
of  statutory  enactment,  a  stay  of  execution  pending  the  appeal,  though 
it  would  be  exceedingly  improper  in  a  justice  to  grant  a  warrant  when 
a  honH  fide  notice  of  appeal  has  been  given,  and  the  necessary  prelimi- 
nary steps  hand  fide  taken.  {Kendall  v.  Wilkinson,  A  E.  S  B.  689  ;  24 
L.  J.  M.  0.  89  ;  R.  v.  Broolce,  2  T.  R.  196 ;  Ex  parte  Wilmott,  ]  E.  B. 
&  S.%1 ;  30  L.  J.  M.  C.  161.)  And  when  the  legislature  intends  that 
execution  upon  the  judgment  appealed  against  should  be  suspended 
pending  appeal,  it  should  say  so  expressly,  as,  for  instance,  it  has  done 
in  6  Geo.  IV.  c.  129  (the  Act  relating  to  the  intimidation  of  workmen). 

We  will  now  notice  the  general  law  and  practice  relative  to  appeals 
in  tlie  first  sense  under  the  following  order.  As  to  appeals  in  particnlar 
cases,  see  the  various  titles  throughout  this  work. 

Appeal  in  matters  relating  to  summary  convictions  and  orders  lies  : 
1.  To  the  sessions.  2.  To  the  superior  court  on  a  case  stated  by 
justices  out  of  sessions  under  20  &  21  Vict.  c.  43.  3.  In  ormiinal 
matters  to  the  Court  of  Crown  Cases  Reserved. 

I.  Of  Appeal  to  the  Sessions,  when  it  lies  in  general,  when  it 
mxmt  be  resorted  to,  and  parties  to,  219. 

II.   When  Justices  to  inform  Party  of  Ms  Right  to,  221. 

III.  To  lohat  Sessions,  222. 

IV.  Preliminary  Steps,  228 ;  as  1st,  Notice  of  Appeal,  229 ; 

2nd,  Recognizance,  ^c,  2.36  ;  Zrd,  Entering  of  Appeal, 
237  ;  ith.  Effect  of  not  taking  such  Steps,  2.37. 
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V.  Hearing  and  Trial,  240;  Judgment,  2ii;  and  Adjourn-     1.  When  it 
ment,  253.  '  lies. 

VI.  Entering  and  Eesjnting  of,  and  Notice  of  Trial  after  same, 
255. 

VII.  Costs,257. 

VIII.  Appeal  from  Justices  out  of  Sessions  by  means  of  a  case 

stated  by  Justices  under  20  <&  21  Vict.  c.  43,  262. 

IX.  Appeal  to  Geurt  of  Groion  Cases  Ueserved,  268, 
X.  Forms,  273. 


I.  ®f  Appeal  to  (iuartei;  Sessions :  toten  ii  lies  in  ®enetal, 
iofien  it  must  lie  tesottetJ  to,  antr  fatties  to. 

An  appeal  is  not  like  a  certiorari,  a  common  law  right ;  it  lies  only   Only  lies  wheu 
where  it  is  expressly  given  by  statute  ;  {Reg.  v.  Warwickshire,  6  E.  S  S"'™  ^^  °"**'''°' 
B.  837  ;  25  L.  J.  M.  0.  119  ;  R.  v.  Cashiohury,  Z  D.  S  R.  M.  C.  485 ; 
R.  V.  Hanson,  4:  B.  S  Aid.  521 ;  R.  v.  Justices  of  Oxfordshire,  1  M.  & 
S.  448  ;)  but,  if  not  created  by  express  affirmative  language,  may  arise 
by  an  inference  absolutely  necessary,   and  where  language  is  used 
which  is  tantamount  to  express  enactment.     {R.  v.  Justices  of  Hants, 
IB.  S  Ad.  654 ;  Reg.  v.  Justices  of  Worcester,  3  E.  <h  B.  477-487  ;      , 
23  L.  J.  M.  C.  113.)     On  the  other  hand,  a  certiorari  always  lies  unless 
expressly  taken  away. 

The  right  of  appeal  must  be  given  by  express  enactment,  and  cannot 
be  extended  by  an  equitable  construction  to  cases  not  distinctly  enume- 
rated in  the  statute.  (R.  v.  Justices  of  Surrey,  2  T.  R.  509  ;  R.  v.  Stock, 
8  A.  dh  E.  405  ;  R.  v.  Recorder  of  Ipswich,  8  Bowl.  103  ;  R.  v.  Justices 
of  Warwickshwe,  2  Jwr.  Q.  B.  543;  R.  v.  Justices  of  Yorkshire,  West 
Biding,  1  Q.  B.  325 ;  R.  v.  Justices  of  Warwickshire,  6  E.  da  B.  837  ; 
25  L.  J.  M,  G.  119  ;  Foley  on  Oonv.  by  Macnamara,  5  ed.  342.) 

But  a  right  of  appeal  given  generally  by  a  statute  cannot  be  defeated 
by  inference  ;  therefore,  when  au  appeal  was  given  against  any  matter 
not  declaimed  by  a  statute  final  and  conclusive,  and  it  was  enacted  that 
certain  accounts  should  not  be  binding  unless  allowed  by  justices,  an 
appeal  was  held  to  be  against  such  allowance.  {R.  v.  Justices  of  Cum- 
berland, 1  D.S  By.  M.  G.  240 ;  1  B.  d:  G.  64.)  So  when  it  was  given 
from  an  order  of  justices  involving  questions  both  of  law  and  fact  to  a 
court  competent  to  deal  with  both,  an  appeal  was  held  to  lie  upon  the 
matter  of  law  as  well  as  of  fact.  (Reg.  v.  Justices  of  Worcestershire,  3 
E.&B  477-488.) 

As  to  the  right  of  appeal  under  a  subsequent  statute  making  the   when  subse- 
enactments  of  prior  statutes  applicable  thereto,  see  R.  v.  Nuisances    v^""}  statute 
Removal  Gommittee  of  Middleton,  1  E.  &  E.  98 ;  28  L.  J.  M.  G.  40  ;   prbrSuTe 
R.  V.  Justices  of  Surrey,  2  T.  R.  509  ;  R.  v.  Stock,  S  A.  S  E.  405  ;  R.  y. 
Justices  of  Yorkshire,  West  Riding,  1  Q.  B.  325  ;  R.  v.  Mayor  of  Liver- 
pool, ZB.  S  R.  275  ;  R.  v.  Justices  of  Bucks,  7  B.  S  G.  3  ;  R.  r.  Har- 
wich Rec,  8  Bow.  P.  G.  103  ;  Reg.  v.  Justices  of  Glamorgan,  13  Q.  B., 
561 ;  18  L.  J.  M.  G.  116  ;  Reg.  v.  St.  Peter,  17  Q.  B.  630 ;  21  L.  J.  M.  G. 
23  ;  see  "  Excise,"  post. 

If  the  matter  of  grievance  is  the  act  or  decision  of  functionaries,  or  a  when  it  must  be 
court  entrusted  by  the  law  with  cognizance  over  the  subject-matter  resorted  to. 
and  acting  within  their  jurisdiction,  the  remedy  must  be  by  appeal  ; 
but  if  such  act  or  decision  is  in  excess  of  or  beyond  such  jurisdiction,  it 
is  void,  and  may  either  be  appealed  against  by  the  party  grieved,  or 
be  treated  as  a  nullity,  and  its  enforcement  be  resisted  without  appeal, 
or  if  enforced,  the  party  enforcing  be  subjected  to  liability  in  an  action. 
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1.  Wlien  it  (Overseers  of  Birmingham  v.  Show,  10  Q.  B.  868 ;  18  L.  J.  M.  C.  89  ;  • 
lies.  3  N.  S.  G.  445.)  In  poor-rate  cases,  if  the  rate  is  good  on  its  face  and 
made  by  competent  authority,  and  on  a  person,  and  in  respect  of  occu- 
pation of  pi-operty  apparently  within  the  jurisdiction  of  that  authority, 
the  only  remedy  of  the  person  seeking  to  resist  it  is  by  appeal.  (Over- 
seers of  Bi/rmingham  v.  Sham),  uhi  mp. ;  Reg.  v.  Justices  of  Kingston, 
K  B.  S  E.  256  ;  27  L.  J.  M.  C.  199.)  And  if  the  party  rated,  being  in 
the  visible  occupation  of  property  "within  the  rating  parish,  objects  that 
his  occupation  is  devoid  of  benefit  to  him,  his  remedy  is  by  appeal. 
(Ibid. ;  Beg.  v.  Bradshaw,  2  E.  &  E.  836  ;  29  L.  J.  M.  0.  176  ;  Mersey 
Bocks  V.  Cameron,  9  C.  B.  N.  S.  812  ;  30  L.  J.  M.  G.  194.)  But  if  the 
land  in  respect  of  which  the  rate  is  imposed  is  locally  situate  out  of 
the  rating  parish,  or  if  the  person  rated  is  not  the  occupier  in  fact  of 
the  premises,  an  appeal  is  not  necessary,  but  the  rate  may  either  be 
appealed  against  on  that  ground,  or  may  be  treated  as  void,  and  its 
enforcement  by  the  justices  resisted,  or  an  action  be  brought  against  the 
party  enforcing  it.  (Overseers  of  Bwmvngham  v.  iSha/>j>,  ubi  s^ip.;  Weaver 
V.  Price,  ZB.S  Ad.  409  ;  Milward  v.  Caffin,  2  W.  Bl.  1330 ;  Amherst 
V.  Sommers,  2  T.  R.  372.)  The  same  principle  applies  to  a  person  rated 
as  an  inhabitant  possessing  visible  personal  property  in  the  parish.  If 
he  be  in  fact  an  inhabitant  he  must  appeal,  though'  he  has  no  rateable 
property  of  any  value ;  (Marshall  v.  Pitman,  9  Bing.  595  ;)  and  also  in 
oases  of  highway  rate,  (Fawcett  v.  Fowlis,  T  B.  &  C.  394,)  a  church  rate, 
(Ex  parte  May,  2  B.  £  S.  426 ;  31  L.  J.  M.  G.  ]  61,)  a  sewers  rate,  (Reg. 
V.  Newman,  2  E.  S  E.  420 ;  29  L.  J.  M.  G.  117,)  a  special  district  rate 
Tinder  Public  Health  Act,  (Luton  Local  Board  of  Health  v.  Davis,  2 
E.  <h  E.  678 ;  29  L.  J.  M.  C.  173,)  and  a  rate  by  Inclosure  Commis- 
sioners, under  a  private  Inclosure  Act  (Borvnell  v.  Beighton,  5  T.  B.  182). 
In  some  cases  the  legislature  has  expressly  excluded  the  right  of 
appeal ;  (2?.  v.  Bedwell,  4:  E.  <&  B.  213;  24  L.  J.  M.  0.  17  ;)  and  it 
has  been  held  that,  if  an  order  of  commitment  be  excepted  out  of  the 
appeal  clause,  where  there  must  be  a  conviction  apparent  in  the  com- 
mitment, the  conviction  is  not  the  subject  of  appeal.  (R.  v.  Justices 
of  Staffordshire,  12  East,  572.) 

In  the  recent  amendments  of  the  criminal  law,  a  power  of  appeal  is 
given  when  on  summary  conviction  the  sum  adjudged  to  be  paid  shall 
exceed  five  pounds,  or  the  imprisonment  adjudged  shall  exceed  one 
month,  or  the  conviction  shall  take  place  before  one  justice  only  ;  (24  & 
25  Vict.  c.  96,  s.  110  ;  24  &  25  Vict.  c.  97,  s.  68  ;)  and  the  Act  (12  &  13 
Vict.  c.  92)  for  the  Prevention  of  Cruelty  to  Animals  gives  an  appeal 
when  the  sum  adjudged  to  be  paid  on  any  conviction  under  that  Act 
exceeds  two  pounds.  Under  this  last-mentioned  Act  it  has  been  held 
that  in  order  to  determine  whether  an  appeal  lies,  the  amount  to  be  paid 
by  way,  of  penalty  or  compensation,  irrespective  of  the  amount  of  the 
costs,  is  to  be  considered.  (Reg.  v.  Justices  of  Warwickshire,  6  E.  <&  B. 
837 ;  25  L.  J.  M.  0. 119  ;  but  see  as  to  the  meaning  of  "  sum  a,djudged," 
Bicardo  v.  Maidenhead  Local  Board  of  Health,  27  L.  J.  M.  C  73 ;  2 
H.<&N.  257;  see  post,  221.) 

For  particular  cases  in  which  the  right  of  appeal  is  given,  see  the 
various  titles  throughout  this  work. 

The  party  to  whom  the  right  of  appeal  is  given  is  termed  the  appel- 
lant. 

The  statute  giving  the  right  of  appeal  sometimes  points  out  the  party 
who  is  to  be  the  respondent ;  when  this  is  not  the  case,  the  party  to 
whom  the  statute  directs  the  notice  of  appeal  to  be  given  is  usually 
the  respondent.  (But  see  conti-a  Reg.  v.  Purdey,  5  B.  S  S.  909 ;  34 
L.  J.  M.G.4;  Beg.  v.  Smith,  29  L.  J.  M.  0.  216  ;  Reg.  v.  Justices  of 
Hants,  \B.&  Ad.  654.) 
Who  a  "  party  If  a  statute  gives  a  right  of  appeal  to  a  "  person  who  shall  think  him- 

self  aggrieved,"    those  words    mean  a  person  who  is  immediately 
aggrieved  by  the  act  done,  and  not  to  one  who  is  consequentially 
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itppeal. 
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2.  Justices  to 
inform  party. 


aggrieved.  (See  B.  v.  Justices  of  Middlesex,  Z  B.  S  Adol.  938).  And 
such  an  enactment  only  means  to  give  an  appeal  to  any  one  who  has 
legal  ground  for  saying  that  he  is  aggrieved.  {Harrwp  v.  Bayley.  QE  S 
B.  218  ;  25  L.  J.  M.  O.  107 ;  R.  v.  Bishop  Wearmouth,  5  B.  <b  Ad.  942.) 

If  trustees  are  enabled  by  a  local  Act  to  sue  or  be. sued  in  the  name 
of  one  of  them,  he  may  appeal  under  the  words  "  party  grieved"  though 
not  personally  aggrieved  ;  and  notice  of  appeal  and  recognizance  may 
be  given  and  ^entered  into  by  him  only.  {R.  v.  Justices  of  Sti/rrey,  5  A. 
S  E.  701,  n.)  As  to  who  is  not  a  party  aggrieved,  see  R.  v.  Edwards,  5 
B.  (&  Ad.  407,  n. ;  R.  v.  Dewhw-st,  id.  405.  A  coi-poration  may  be  a 
"person  aggrieved."     (CoHis  v.  Kent  Waterworks  Go.,  7  B.  S  C.  314.) 

The  grievance  must  be  in  existence  before  the  right  to  appeal  arises. 
(R.  V.  Shrewsbury  Rec,  1  E.  S  B.  711—720  ;  22  L.  J.  M.  0.  98  ;  R.  v. 
Justices  of  Westmoreland,  1  B.  <&  L.  170  ;  but  see  R.  v.  Bishop  Wear- 
mouth,^  6  B.  d  Ad.  942.)  Where  the  appeal  was  given  to  persons 
"aggrieved  by  a  judgment  or  determination  of  justices,"  by  an  Act 
relative  to  the  removal  of  the  poor,  an  order  of  removal  cannot  be 
appealed  against  if  there  has  been  no  service  of  the  notice  of  charge- 
ability,  for  till  such  service  there  is  no  power  of  removal,  and  the  time 
for  appealing  dates  from  such  service,  and  service  merely  of  the  order 
is  a  nullity.  (Reg.  v.  Rec.  of  Shrewsbumf,  vhi  sup.,  overruling  R.  v. 
Brixham,  8  A.  S  E.  375.) 

The  12  &  13  Vict.  c.  92,  gives  an  appeal  against  a  conviction  "  in  all 
cases  where  the  sum  adjudged  to  be  paid  "  shall  exceed  two  pounds,  ^*iJJ"^e^c'°e^ 
and  it  was  held  that  the  sum  adjudged  was  the  penalty  exclusive  of  the  a  mrtaS'amouut. 
costs,  and  therefore  no  appeal  lay  from  an  order  adjudging  the  appel- 
lant to  "  pay  the  sum  of  two  shillings  and  sixpence  as  a  penalty,  and 
the  sum  of  two  pounds  seven  shillings  and  sixpence  for  costs."  (Reg.  v. 
Justices  of  Warwickshire,  6  E.&  B.  837  ;  25' i.  J.  M.  G.  119  ;  see  also 
Ricardo  v.  Maidenhead  Local  Board  of  Health,  27  L.  J.  M.  C.  73  ;  %B. 
db  JV.  257  ;  cuife,  220.) 
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II.  WM^m  Smtices  to  tnfotm  ^attg  of  fiie  WHqU  of  appeal. 

In  general  there  is  no  enactment  requiring  any  information,  by  justices  when  justices  to 
or  others,  to  be  given  to  a  party  of  his  right  to  appeal,  and  he  is  bound  inform  party  of 
to  know  the  law  in  this  respect,  or  else  lose  the  benefit  of  it.  acroSl. 

Where  a  statute  in  general  terms  requires  the  justices  to  make  known 
to  a  party  his  right  to  appeal,  it  is  necessary  that  they  should  inform 
him  of  the  steps  he  should  adopt  towards  enforcing  his  right ;  as  of  his 
giving  them  a  notice  in  writing,  as  well  as  entering  into  a  recognizance. 
(See  per  Lord  Kenyon,  R.  v.  Leeds,  4  T.  B.  583.) 

But  the  necessity  for  this  minute  information  may  be  waived,  as  in 
R.  V.  Justices  of  West  RidiMg  of  Yorkshire,  (3  M.  &  8el.  493,)  where  a 
defendant  had  been  convicted  by  two  justices  for  an  offence  against  the  1 7 
Geo.  III.  c.  66,  s.  14;  by  sect.  20  of  which  the  justices  are  bound  to 
make  known  to  the  defendant,  at  the  time  of  conviction,  his  right  to 
appeal  at  the  next  general  quarter  sessions,  and  it  appearing  from  the 
return  to  a  mamiamus  that  the  justices  had  in  fact  made  known  to  the 
defendant  his  right  to  appeal,  whereupon  he  waived  any  intention  of 
appealing  by  replying  to  them  that  he  thought  he  had  better  pay  the 
penalty :  the  court  held,  that  the  justices  need  not  have  gone  on  to 
inform  him  of  the  necessary  steps  to  be  taken  in  order  to  appeal.  And 
Lord  Ellenhorough,  C.  J.,  said,  "  How  could  it  be  necessary  for  the  con- 
victing magistrate  to  proceed  after  the  party  had  signified  to  them  that 
he  did  not  mean  to  appeal  t  The  argument  is  founded  upon  a  supposeil 
necessity  of  engrafting  the  observance  of  all  the  provisions  of  the  statute 
as  they  apply  to  another  state  of  things,  as  was  the  case  in  R.  v.  Justices 

Leeds,  (4  T.  B.  583,)  into  this  case,  where  the  same  reason  for  their 
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2.  Justices  to  observance  does  not  exist.     All  that  the  statute  positively  reqtures  is, 
mfm-mparty.   that  the  justices  shall  make  known  to  the  person  convicted  his  right  to 

appeal — they  did  so  ;  and  if  he  had  thereupon  gone  on  to  signify  his 

intention  to  appeal,  non  liquet  that  they  would  not  also  have  proceeded 
to  make  known  to  him  the  further  steps  that  were  to  be  taken  by  him ; 
but  why  should  they  do  so  nugatory  an  act  as  to  inform  him  what  he 
must  do  to  appeal,  and  to  enforce  his  right,  after  he  had  declined 
appealing  and  waived  his  right." 


III.  Kq  tol&at  Sessiotts. 

To  what  sessions        The  statute  which  points  out  the  sessions  to  which  the  appeal  is  to  be 
malt.   °  made  must  be  strictly  followed.     The  appeal  usually  given  by  the 

legislature  is  not  to  the  next  general  sessions,  if  there  be  such  sessions 
holden  distinct  from  the  quarter  sessions,  bu^  to  the  next  quarter 
sessions.  {JR.  v.  Justices  of  Middlesex,  4  Q.  B.  807;  B.  v.  Justices  of  Lon- 
don, 15  East,  632;  B.  v.  Turnock,  2  Salh  474;  B.  v.  Twrner,  5  Mod.  329.) 

As  to  place.l — An  appeal  from  a  conviction  by  justices  of  a  particular 
franchise  is  in  general  given  to  the  sessions  held  for  that  franchise,  and 
not  to  the  general  quarter  sessions  of  the  county.  In  the  case  of  a  con- 
viction under  22  Car.  II.  c.  1,  s.  6,  which  directs  an  appeal  "to  the 
judgment  of  the  justices  of  the  peace  in  the  next  quarter  sessions,"  it 
was  held  that  an  appeal  from  the  conviction  of  corporation  magistrates 
must  be  to  the  sessions  of  the  borough  corporate.  (South  Moulton 
Case,  Shin.  122 ;  Burr.  592,  S.  C.)  Appeals  against  orders  for  the  re- 
moval of  the  poor  made  by  borough  justices  are  to  the  borough  quarter 
sessions  under  "  The  Municipal  Corporation  Act."  {Beg.  v.  Justices  of 
ShropsUre,  2  Q.B.  85;  10  L.J.M.O.  138;  see  tit.  "  Poor.")  But  the 
recorder  of  a  municipal  borough  has  no  power  in  quarter  sessions  to 
hear  an  appeal  against  a  refusal  by  borough  justices  to  grant  a  license 
for  keeping  an  inn,  {Beg.  v.  CocJcbwrn,  4  M.  <&  B.  265 ;  24  L.  J.  M.  G. 
43,  suh  nom.  ;  Beg.  v.  Becorder  of  Bristol,)  for  that  appeal  lies  to  the 
county  quarter  sessions.  {Beg.  v.  Deane,  2  Q.  B.  96 ;  10  i.  J.  M.  C.  126.) 
The  appeal  against  an  order  under  the  16  &  17  Vict.  c.  97,  s.  97, 
adjudging  the  settlement  of  a  pauper  lunatic  confined  in  a  borough 
lunatic  asylum,  and  obtained  by  a  parish  situate  wholly  withiu  the 
borough,  having  separate  quarter  sessions,  and  made  by  two  justices  of 
the  borough,  the  asylum  being  also  within  the  borough,  is  nevertheless 
to  be  made  to  the  county  quarter  sessions,  and  not  the  borough,  under 
the  108th  section  of  the  statute.  (Beg.  v.  Justices  of  Wa/noichshire,  28 
L.  J.  M.  0.  249;  see  also,  under  8  &  9  Vict.  c.  126,  B.  v.  Lancashire 
Justices,  12  Q.  B.  305  ;  18  L.  J.  M.  C.  121.) 

By  16  &  1 7  Vict.  c.  97,  s.  108,  an  appeal  is  given  to  any  union  or  parish 
against  an  order  adjudging  the  settlement  of  a  lunatic  confined  in  an 
asylum  to  the  quarter  sessions  for  the  county  within  which  the  union 
or  parish  obtaining  the  order  is  situate,  or  if  the  union  or  parish 
extend  into  several  jurisdictions,  then  to  the  quarter  sessions  of  the 
county  or  borough  in  which  the  asylum  is  situate.  Where  such  an 
order  was  obtained  by  a  union  which  was  made  up  of  parishes,  some 
of  which  were  within  a  city  which,  though  in  the  county,  had  separate 
quarter  sessions,  and  some  in  the  county  without  the  city,  it  was  held 
that  the  appeal  against  the  order  lay  to  the  quarter  sessions  for  the 
county,  and  not  to  the  sessions  of  the  borough  within  which  the  asylum 
was  situate.  (Beg.  v.  The  Justices  of  Kent,  1  B.  S  S.  394 ;  35  L.  J. 
M.  a  201.) 
Sessions  held  In  some  counties  the  quarter  sessions  are  held  by  adjournment  at 

plac'^^'™'  different  places  for  the  convenience  of  the  different  districts.    In  this  case 

they  are  in  law  but  one  sessions  for  the  whole  county.  (B.  v.  Justices 
of  Sussex,  7  T.  B.  107;  B.  v.  Sutrey,  I  M.  <&  S.  479;  B.  v.  Suffolk,  AD.S 
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L.  628;  5  D.Jo  L.  668 ;  R  v.  Lancashire,  8  E.  S  B.  563  ;  27  L.  J.  M.  C. 
161.)  But  wlien,  for  practical  convenience,  the  county  is  divided  into 
distinct  divisions,  and  in  eacli  division  a  distinct  court  is  held,  so  that 
all  questions  locally  arising  within  each  division  by  practice  belong  to 
that  division,  and  all  the  process  for  that  division  is  returnable  at  the 
court  for  that  division,  and  the  panels  of  the  jurors  are  made  out  for 
that  division,  and  the  rules  of  practice  made  by  the  court  for  each 
division,  for  the  conduct  of  business  in  it,  assume  the  day  when  the 
court  for  that  division  begins  its  sittings  is  the  first  day  of  the  sessions 
of  that  division,  the  time  for  giving  notice  of  appeal,  and  sending 
grounds  of  appeal  against  an  order  of  removal,  is  to  be  regulated  with 
reference  to  the  rules  of  practice  foi-  that  division.  {Reg.  v.  Justices  of 
Sussex,  4.B.&  S.  966  ;  34  L.  J.  M.  G.  69.) 

As  to  time.'} — If  there  be  no  time  pointed  out  by  the  statute  as  to 
when  the  appeal  must  be  made,  it  must  Ls  made  in  a  reasonable  time. 
{B.  V.  Justices  of  Oxfordshire,  \  M.  S  8.  448 ;  B.  v.  Justices  of  Gloucester- 
shire, SM.dhS.  127.) 

The  time  for  the  appeal  is  in  general  limited  to  the  next  sessions  after 
the  conviction  or  act  to  be  appealed  against,  or  else  to  the  sessions  which 
shall  be  held  after  so  many  days  from  the  conviction  or  act  done. 

Many  difficult  questions  have  arisen  as  to  what  time  the  term  next 
session  is  to  be  calculated  from — generally  speaking,  it  means  the  next 
praciMoble  session  after  the  principal  act  done ;  (see  JB.  v.  Justices  of 
Essex,  \B.S  Aid.  210 ;  B.  v.  Sendon,  2  J).  S  B.  249  ;  1  D.  <b  B.  Mag. 
Ca.  245,  S.  C. ;  B.  v.  Justices  of  Sussex,  15  East,  206  ;  B.  v.  Thackwell, 
e  D.  S  B.  ei  ;  4  B.S  a  62,;  3  D.  <&  B.  Mag.  Ca.  121,  S.  0. ;  R.  v. 
Justices  of  Suffolk,  8  Dowl.  618  ;  R.  v.  Justices  of  Gorrvwall,  6  Ad.  S  Ell. 
894  ;  jB.  v.  Justices  of  Cheshire,  1  Dowl.  N.  S.  570  ;)  but  as  no  fixed  rule 
can  be  well  laid  down,  it  is  best  to  refer  to  the  following  decisions 
thereon. 

"Under  a  statutory  provision,  giving  an  appeal  to  the  person  aggrieved 
by  the  judgment  of  a  justice  to  the  next  quarter  sessions,  the  sessions 
next  after  the  conviction  are  intended,  and  not  the  sessions  next  after  the 
execution  or  levying  of  the  penalty.  (Proser  v.  Hyde,  1  Term  Bep.  414.) 
This  case  arose  on  an  appeal  against  a  conviction  on  the  (now  repealed) 
24  Geo.  III.  c.  31,  for  not  entering  horses  liable  to  duty.  Et  per 
Ashhurst,  J.,  "  The  words  of  the  Act  are  decisive,  for  it  says,  '  If  any 
person  shall  find  himself  aggrieved  by  the  judgment  of  any  such  justice, 
&c.,  he  may  appeal  to  the  justices  at  the  next  general  quarter  sessions  ;' 
therefore  the  plaintiff  should  have  appealed  to  the  sessions  next  after 
the  judgment."  Etper  Buller,  J.,  "  The  cases  relative  to  appeals  against 
orders  of  removal  are  very  distinguishable  from  the  present.  All  orders 
of  removal  are  ex  parte  proceedings,  and  the  other  party  cannot  know 
any  thing  of  them  till  the  actual  removal,  but  this  conviction  is  more 
like  a  judgment  of  this  court  than  an  order  of  removal.  The  grievance 
to  the  party  is  the  judgment,  and  not  the  execution." 

Where  an  appeal  was  given  within  three  months  after  conviction,  the 
party  has  three  months  to  signify  his  intention  of  appealing,  and  is  not 
,  bound  to  appeal  to  the  sessions  which  occurred  within  that  time.  The 
statute  does  not  require  the  appeal  to  be  lodged  within  this  time,  for 
that  could  not  in  some  instances  be  done,  as  more  than  three  months 
often  intervene  between  the  Epiphany  and  Easter  Sessions.  {R.  v. 
Middlesex,  6  M.  S  Set  279.)  And  it  was  so  held  upon  the  construction 
of  the  "  General  Inclosure  Act,"  (8  &  9  Vict.  c.  118,  s.  63.)  {Reg.  v.  Justices 
of  Essex,  34  L.  J.  M.  C.  41.) 

The  time  from  whence  the  right  to  appeal  commences,  where  the  Act 
limits  it  after  the  "  cause  of  complaint "  arises,  may  be  collected  from 
the  following  decision : — By  the  late  "  General  Highway  Act,"  (13  Geo. 
III.  c.  78,  s.  80,)  an  appeal  was  given  upon  giving  notice  "  within  six 
days  after  the  cause  of  the  complaint  arises."    In  R.  v.  Devon,  {1  M.  S 
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Sel.  411,)  it  was  determined  that  the  levy  under,  and  not  the  signing  of, 
the  warrant  of  distress,  was  "the  cause  of  complaint  ;"  and  therefore 
where  a  person  assessed  under  this  Act  had  refused  to  pay,  and  a  war- 
rant of  distress  was  signed  and  granted  by  two  justices  on  the  4th  of 
December,  which  was  executed  on  the  12th,  and  the  party  thereupon 
gave  notice  of  appeal  within  six  days  after  the  12th  of  December,  the 
sessions  dismissed  the  appeal.  But  Lord  JElllenborough  ruled,  upon  a 
motion  for  a  mandamus,  that  the  party  had  appealed  in  time,  it  being 
within  six  days  after  he  was  actually  damnified :  "  It  is  not  necessary 
he  should  appeal  on  the  warrant,  for  non  liquet  that  it  would  be  pro- 
ceeded upon.'' 

The  appeal  clause  in  the  "  Turnpike  Act,"  (4  Geo.  IV.  c.  95,  s.  87,) 
(^now  repealed,)  was  very  similar  ;  and  where,  under  this  statute,  the 
justices  made  an  order  on  the  surveyor  of  a  township  to  perform  certain 
statute  duty  on  a  turnpike  road,  and  to  pay  to  the  turnpike  surveyor 
part  of  the  composition,  it  was  held  that  the  order  of  the  magistrates 
was  not  complete  until  the  surveyor  of  the  township  was  in  possession 
of  the  order,  and  that  the  cause  of  complaint  arose  when  the  order  was 
served ;  and  the  notice  of  appeal  bsing  given  within  six  days  after  the 
service,  a  mandamus  was  issued  to  compel  the  sessions  to  hear  it. 
Bayley,  J.,  observed,  "  That  parties  are  often  present  in  court  when 
rules  are  pronounced,  but  they  are  not  bound  to  take  notice  of  them 
until  they  are  served.  The  surveyor  may  or  may  not  be  present  when 
this  order  is  made,  and  it  is  desirable  that  the  practice  should  be 
uniform  when  he  attends  and  when  not.  If  he  does  not  attend,  he 
cannot  state  the  matter  of  appeal  as  required  till  he  is  served  with  the 
order."  (ij.  v.  Lancashire  Justices,  8  B.  <&  G.  593 ;  2  Man.  &  R.  519.) 
Under  the  "Nuisances  Eemoval  Act,  1858,"  (18  &  19  Vict.  c.  121,  s.  22,) 
an  assessment  of  a  rate  upon  a  house  was  held  not  to  give  ground  for 
appeal  till  served.  [R.  v.  Nuisances  Removal  Committee  of  Middleton, 
IBSKQS;  28L.  J.  M.  C.  41.) 

Again,  in  further  illusti-ation  of  this  :  on  an  appeal  under  an  Act  for 
the  inclosure  of  certain  lands  in  Middlesex,  passed  with  a  clause  giving 
an  appeal  in  the  usual  terms,  "within  six  months  from  the  time  when 
the  cause  of  com/plaint  shall  have  arisen,"  the  commissioner,  at  a  meet- 
ing under  the  Act  holden  on  the  18th  of  June,  1818,  showed  the  map 
to  the  present  appellant,  with  the  allotment  ma/rked  out  upon  it,  which 
he,  the  commissioner,  had  assigned  to  him,  the  appellant.  The  latter 
raised  some  objections  to  it,  and  desired  the  commissioner  to  re-consider 
it.  He  did  so,  but  did  not  think  fit  to  make  any  alteration,  and  having 
received  no  further  application,  on  the  28th  of  August  following  sent  a 
formal  notice  to  the  appellant  that  the  land  remained  allotted  to  him 
according  to  the  map  exhibited  to  him  on  the  18th  of  June  previous, 
and  on  the  same  day  the  said  allotment  was  accordingly  staked  out  by 
command  of  the  said  commissioner.  According  to  the  particular  Act, 
as  well  as  the  General  Act  of  Inclosure,  no  allotment  ought  to  be  made 
till  the  roads  have  been  set  out,  and  the  roads  in  this  case  could  not  be 
staked  out  till  the  end  of  July,  because  the  crops  were  on  the  ground. 
The  appeal  was  lodged  on  the  9th  of  January,  and  respited  till  the  29th 
of  April,  when  it  was  opposed  on  the  ground  of  not  having  been  lodged 
in  time,  i.  e.  within  six  months  from  the  cause  of  complaint  arising ; 
and  the  justices  dismissed  the  appeal  on  this  ground  :  but  on  motion 
for  a  mandamus  to  compel  the  justices  to  enter  continuances  and  hear 
the  appeal,  the  Court  of  Queen's  Bench  thought  "  there  was  no  actual 
setting  out  of  the  allotment  in  this  case,  according  to  the  true  con- 
struction of  the  Act,  tiU  something  was  actually  done  founded  upon  the 
plan,"  and  made  the  rule  absolute.  (R.  v.  Justices  of  Middlesex, 
Talfowrd's  Dick.  Sess.  637 ;  and  1  Ghit.  B.  366.  And  see  B.  v.  Nockolds, 
3  Nev.  S  M.  334  ;  1  Ad.  £  Ell.  245.) 

By  a  statute  the  guardians  of  the  poor  were  incorporated  for  a  parish, 
and  twelve  of  them  to  be  directors  of  the  poor,  and  were  authorised  to 
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contract  debts  and  grant  annuities.  And  it  was  provided,  that  if  any 
person  shall  think  himself  aggrieved  by  any  thing  done  in  pursuance  of 
the  Act,  such  person  might  appeal  "  within  four  calendar  months  next 
after  the  cause  of  complaint  shall  have  arisen."  A  rated  inhabitant 
appealed  against  certain  orders,  for  the  payment  of  money,  and  certain 
payments  which  had  been  made  and  allowed  within  the  preceding  four 
months,  on  the  ground  that  the  orders,  payments,  and  allowances  were 
in  respect  of  annuities,  which  ought  not  to  have  been  granted,  and  of 
interest  upon  parish  securities,  which  had  been  improperly  contracted. 
It  was  held,  that  cause  of  complaint  was  the  order  for  payment  and  not 
the  borrowing  money  or  granting  securities.  (_Iteg.  v.  Jx{,stices  of  Salop, 
2B.S  Ad.  145.) 

In  a  private  inclosure  Act  power  was  given  to  the  commissioners  to 
set  out  land  in  a  certain  proportion  in  lieu  of  tithes  to  the  vicar,  with 
the  following  clause  of  appeal — "  and  if  any  person  shall  think  them- 
selves aggrieved  by  any  thing  done  in  pursuance  of  this  Act,  they  may 
appeal  to  any  general  quarter  sessions  of  the  peace  for  the  county,  <fec., 
within  six  calendar  months  after  such  ca-use  of  com/plaint  shall  have 
arisen^  The  commissioners  made  an  allotment  upon  the  map,  which 
the  vicar  inspected  in  November,  1812,  and  appointed  an  agent,  who 
attended  a  subsequent  meeting,  when  an  alteration  was  made,  which 
such  agent  approved,  and  it  was  understood  at  the  meeting,  where  such 
agent  so  concurred,  that  all  objections  were  reconciled,  and  the  allot- 
ments definitively  settled.  In  November,  1813,  the  commissioners 
gave  notice  that  all  tithes  were  to  cease  from  the  29th  of  September  last 
preceding.  The  vicar,  being  dissatisfied,  entered  an  appeal  against  the 
commissioners'  allotment  at  the  Epiphany  sessions,  1814,  being  within 
six  calendar  months  from  the  date  of  the  notice  of  the  commissioners 
above-mentioned ;  this  came  on  to  be  heard  at  the  following  Easter 
sessions,  but  was  dismissed  as  being  out  of  time.  The  questions  was, 
from  what  period  the  "  grievance  commaiced."  The  Court  of  Queen's 
Bench  were  of  opinion,  that  the  notice  of  the  com/missioners  of  the  time 
from  which  the  tithes  were  to  cease  was  the  commencement  of  the  vicar's 
grievance,  and  therefore  that  the  appeal  being  within  six  months  from 
that  period  was  in  time.  (R.  v.  Justices  of  Glotixesiershire,  3  M.  S  S. 
127 ;  Talfourd's  Dick.  Sessions,  639  ;  and  see  H.  v.  Nockolds,  3  Nee.  &  M. 
334  ;  1  Ad.  <&  Ell.  245.)  See  further  as  to  what  is  a  "thing  done  "  in 
pursuance  of  an  Act,  Smith  v.  Shaw,  10  B.  <h  0.  277  ;  Reg.  v.  Kelk, 
1  Q.  B.  660. 

By  the  3  Geo.  TV.  c.  33,  s.  7,  (which  related  to  remedies  against  the 
hundred,  but  now  repealed  by  7  &  8  Geo.  IV.  c.  27,)  any  person 
aggrieved  by  any  act  done  under  that  Act  might  appeal,  &c.  Where  a 
party  so  grieved  appKed  to  the  proper  sessions,  and  they,  after  hearing 
the  case  and  evidence,  dismissed  the  complaint,  not  on  the  merits,  but  on 
a  supposed  want  of  jurisdiction,  the  court  held  that  this  was  an  act 
done,  against  which  an  appeal  would  lie.  But  the  opinion  was  founded 
on  the  peculiar  provisions  and  language  of  that  Act,  and  must  not  be 
considered  as  a  precedent  in  any  other  case.  {B.  v.  Tucker,  5  D.&R. 
434 ;  Z  B.d;  C.  644  ;  see  also  Blakemore  v.  Glamorgan  Canal  Company, 
3  r.  (£•  J.  60 ;  R.  v.  St.  Alha/ns,  Z  B.  &  C.  698.) 

Where  by  a  local  Act  the  management  of  the  parish  poor  was  vested 
in  the  churchwardens,  overseers,  governors  and  directors  of  the  poor, 
and  an  appeal  to  them  was  given  to  any  person  thinking  himself 
aggrieved  by  any  thing  to  be  done  by  virtue  of  the  Act,  and  if  the 
appellant  should  be  not  satisfied  with  their  determination,  then  an  appeal 
was  given  to  the  quarter  sessions,  and  a  parishioner  having  applied  for 
relief  against  a  rate  to  the  churchwardens,  overseers,  governors,  and 
directors,  they,  at  a  meeting,  resolved  to  take  no  further  notice  of  his 
application  ;  it  was  held,  as  they  had  not  come  to  any  determination  on 
the  subject-matter  of  his  complaint,  the  parishioner  could  not  appeal  to 
the  quarter  sessions,  but  that  he  ought  to  have  first  applied  for  a 
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mandamus  to  compel  the  churchwardens,  overseers,  governors,  and 
directors  to  hear  the  appeal.    {B.  v.  Justices  of  Kent,  9  B.  S  C.  283.) 

By  the  13  Geo.  III.  c.  78,  s.  19,  (now  repealed,)  an  appeal  was  given 
against  orders  of  justices  for  stopping  up  roads,  "  to  the  parties  aggrieved 
by  any  such  orders  or  proceedings  had,"  <fec.,  and  the  question  was,  the 
precise  period  from  which  the  grievance  was  to  be  estimated,  and 
whether  the  ternvmus  d  quo  for  an  appeal  was  to  be  reckoned  from  the 
time  of  the  order  or  from  the  time  of  the  actual  stoppage  in  consequence 
of  that  order.  The  Court  of  Queen's  Bench  held,  that  an  appeal  to  the 
sessions  after  the  actual  obstruction  of  the  road  was  too  late,  the  parties 
aggrieved  having  had  notice  of  the  order  in  sufficient  time  to  have 
appealed  to  a  previous  sessions.  (iJ.  v.  Justices  of  PembroTceshire,  2  East, 
213 ;  see  also  R.  v.  Justices  of  Hertfordshire,  Z  M.  db  S.  459.)  Upon 
the  same  statute  it  was  held,  that  the  time  for  appealing  ran  from  the 
time  of  making  the  order  for  stopping  up  the  road  and  not  from 
notice  to  the  party  aggrieved.  (iJ.  v.  Justices  of  Staffordshire,  3  East, 
151.) 

Under  the  same  statute,  where  two  justices  in  a  special  sessions,  on  the 
20th  of  June,  made  an  order  for  a  public  footway  to  be  diverted  and 
turned,  and  on  the  4th  of  July  made  another  order  for  the  old  footway 
to  be  stopped  up,  and  appeal  was  made  at  the  next  Michaelmas  quarter 
sessions,  the  Midsummer  quarter  sessions  having  been  holden  on  the 
11th  of  July,  the  justices  dismissed  the  appeal,  conceiving  that  the 
time  within  which  it  was  to  be  made  was  to  be  reckoned  from  the 
date  of  the  first  order,  which  was  for  diverting  the  way.  But  it  was 
contended,  in  support  of  the  motion  for  a  mandamus  to  compel  the 
justices  to  hear  the  appeal,  that  the  grievance  commenced  only  at  the 
time  of  the  order  for  stopping  wp  the  old  footway,  not  from  that  of  the 
order  for  making  the  new  one,  and  of  that  opinion  was  the  Court  of 
Queen's  Bench.  (R.  v.  Justices  of  Herts,  3  M.  S  8.  459  ;  Talfowrd's 
Dick.  Sessions,  637.) 

Where  a  statute  gives  an  appeal  from  an  order  for  the  payment  of 
money  upon  giving  notice  "  within  six  days  after  such  order  shall  be 
made  or  given,"  the  time  for  notice  of  appeal  has  been  held  to  run 
from  the  making  of  the  order,  not  from  the  service.  {Reg.  v.  Justices  of 
Derbyshire,  7  Q.  B.  193  ;  14  L.  J.  M.  0.  84.)  Notice  of  an  appeal  against 
a  bastardy  order  under  the  7  &  8  Vict.  c.  101,  s.  4,  must  be  given 
"within  twenty-four  hours  after  the  adjudication  and  making  of  any 
order  on  the  putative  father,  &c.,"  and  the  time  must  be  calculated  from 
the  verbal  adjudication  and  order  made  at  the  petty  sessions,  and  not 
from  the  time  of  its  being  signed  or  service  of  the  written  order.  {Ex 
parte  Johmon,  3  B.  &  S.  947  ;  32  L.  J.  M.  C.  193.) 

Where  a  statute  directs  a  proceeding  to  be  taken  within  a  certain 
number  of  days,  Sunday  is  to  be  included  in  computing  the  number, 
though  it  be  the  last.  {Ex  pa/rte  Svmphvn,  2  E.  S  E.  392  :  29  L.  J. 
M.  a  23.) 

The  "  next "  sessions  in  the  literal  sense  is  at  times  an  impossible 
sessions.  The  parish  officers  must  have  a  reasonable  time  allowed  them 
to  make  the  necessary  inquiries  that  they  may  judge  of  the  propriety  of 
appealing  or  not.  Thus,  for  example,  before  the  4  &  5  Will.  IV.  c.  76, 
where  the  removal  of  a  pauper  took  place  on  the  5th  of  October,  and 
the  place  to  which  the  removal  took  place  was  sixty  miles  from  the 
place  where  the  sessions  were  held,  and  the  sessions  began  on  the.  6th 
of  October,  the  appellants  were  held  entitled  to  pass  over  those  sessions 
without  entering  the  appeal,  on  the  ground  that  it  was  impossible  for 
them  to  lodge  their  appeal  at  those  sessions,  and  the  justices  were  bound 
to  receive  the  appeal  at  the  following  sessions.  (iS.  v.  Justices  of  East 
Biding  of  Yorkshire,  1  Doug.  192.)  Where  the  order  of  removal  was 
served  onSaturday,and  the  appellant's  parish  was  thirty-seven  miles  from 
the  place  where  the  sessions  were  held,  and  the  sessions  were  held  on 
the  following  Tuesday,  it  was  held  that  the  appellants  were  entitled  to 
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pass  over  those  sessions  without  entering  and  respiting  the  appeal,  and     3.  To  what 
the  justices  were  bound  to  receive  it  at  the  following  sessions;    (2S.  v.       Sessions.     ' 

Justices  of  Essex,  \  B.  &  A.  210  ;)  though  in  an  older  case  two  days  had  

been  held  to  give  sufficient  time  for  considering  whether  there  should 
be  an  appeal,  (U.  v.  Justices  of  Herefordshire,  3  T.  B.  504,)  and  four 
days  were  held  sufficient  in  B.  v.  JusUces  of  Wilts  (2  Bott.  746,  6tli  ed.). 
Where  the  order  of  removal  is  served  on  a  day  within  the  time  required 
by  the  practice  of  sessions  for  the  giving  of  notice  of  appeal  for  the  next 
sessions,  the  appeal  is  in  time  and  must  be  received  by  the  justices  at  the 
following  sessions,  as  the  next  practicable  sessions.     {Beg.  v.  Surrey,  3 

D.  &  L.  343 ;  see  Beg.  v.  Justices  of  West  Bidi/ng  of  Yorkshire,  E.  B. 
<b  E.  713  ;  27  L.  J.  M.  0.  269.)  Where  an  order  of  removal  was  served 
on  the  8th  of  April,  and  the  next  sessions  were  holden  on  the  15th  of 
April,  and  by  the  practice  of  sessions  eight  clear  days'  notice  of  appeal 
was  required,  and  the  appeal  was  not  entered  in  April,  the  justices  . 
were  held  bound  to  receive  it  at  the  following  July  sessions  as  the 
next  practicable  sessions  ;  {B.  v.  Justices  of  Kent,  8  B.  S  C.  639  ;)  and 
the  same  decision  was  come  to  upon  similar  facts  in  B.  v.  Justices  of 
Devon,  id.  640,  and  B.  -v.  Justices  of  Southam/pton,  id.  641. 

As  to  what  is  the  next  practicable  special  sessions  for  appealing 
against  a  poor  rate,  see  Beg.  v.  Trafford,  15  Q.  B.  200;  sub  nom.  Beg.  v. 
Justices  of  Lancashire,  19  L.  J.  M.  G.  199. 

The  appellant  cannot  by  his  negligence  or  diiatory  conduct,  such  as 
lying  by  and  depriving  himself  of  the  power  of  giving  an  effectual  notice 
of  appeal  or  of  sending  grounds  of  appeal  in  due  time,  make  the  sessions 
impracticable  which  were  in  fact  practicable.  {Beg.  v.  Justices  of 
Sussex,  A  B.  S  S.  987  ;  34  L.  J.  M.  0.  69 ;  and  see  Beg.  v.  Sevenoaks,  7 
Q.  B.  136  ;  14  L.  J.  M.  0. 92  ;  Beg.  v.  Peterborough,  7  E.  cfc  B.  643  ;  Beg. 
v.  West  Bidimg  of  Yorkshire,  E.  B.  &  E.  713  ;  Beg.  v.  Skircoat,  2E.<&E. 
185  ;  28  L.  J.  M.  C.  224.)  The  case  of  -Be^.  v.  Surrey,  (3  D.  S  L.  343  ;  2 
N.  S.  0.  155,)  is  not  inconsistent  with  these  cases,  for  in  that  case  there 
was  not  time  for  the  appellants  to  take  the  necessary  steps  to  try  the 
appeal  at  the  next  sessions,  however  well  disposed  and  diligent  the 
parties  might  have  been,  and  it  was  therefore  considered  that  the  very 
next  sessions  were  not  in  that  case  the  next  practicable  sessions  for  the 
purposes  of  the  appeal.  (See  Reg.  v.  JusUces  of  West  Biding  of  Yorkshire, 

E.  B.SE.nZ;  27  L.  J.  M.  G.  268.)     Where  the  next  sessions  might 
by  diligence  in  the  appellants  have  been  made  practicable,  but,  in  con- 
sequence of  their  taking  the  full  time  allowed  by  the  Poor  Law  Statutes  Entry  and  respite 
to  give  notice  of  appeal  and  send  grounds  of  appeal,  have  become  im-  ^i"™  necessary. 
practicable,  the  appeal  must  be  entered  and  respited  at  the  next  sessions 

in  fact.     {Beg.  v.  JusUces  of  West  Biding,  ubi  sii/p.) 

"  The  Poor  Law  Amendment  Act,"  4  &  5  Will.  IV.  c.  76,  ss.  79,  81, 
and  the  11  &  12  Vict.  c.  31,  s.  9,  have  no  relation  to  defining  the  time 
after  service  of  the  order  of  removal  within  which  it  is  practicably 
possible  for  a  receiving  parish  to  decide  whether  they  wiU  appeal  or 
submit  to  the  order,  or  for  fixing  the  maximum  of  delay,  after  which 
the  sessions  next  in  fact  may  be  passed  over  as  not  the  next  prac- 
ticable, or  after  which  the  appellant  may  demand  an  adjournment,  but 
leave  that  matter  as  it  stood  under  the  statute  13  &  14  Car.  II.  s.  12. 
{Beg.  V.  Justices  of  Sussex,  4B.<&  S.  966  ;  34  L.  J.  M.  0.  69.)  There- 
fore, now,  if  the  next  sessions  begin  within  the  twenty-one  days  or  the 
thirty-five  days,  if  advantage  be  taken  of  the  contingent  fourteen  days 
under  that  Act  supplemented  by  the  11  &  12  Vict.  c.  31,  s.  9,  those  ses- 
sions, upon  an  application  to  them  to  enter  and  respite  the  appeal,  have  a 
right  to  determine  whether  the  appellants  have  been  guilty  of  unreason- 
able delay,  and  on  that  account  to  refuse  them  an  adjournment;  and  if 
they  so  found,  they  had  the  right  to  refuse  an  adjournment.  {B.  v.  Respiting 
Justices  of  Sussex,  ubi  swp.,  overruling  B.  v.  Justices  of  Suffolk,  4:  A.  <&  E.  discretional?. 
319  ;  5  L.J.  M.  G.  3;  and  B.  v.  Justices  of  Herefordshire,  8  Dotd.  638.) 
In  that  case  the  order  of  removal  was  served  on  the  30th  of  August,  a 
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copy  of  the  depositions  was  applied  for,  and  the  copy  delivered  on  the  1 9tU 
of  September.  Notice  of  intention  to  commence  and  enter  an  appeal  at 
the  next  sessions  was  sent  on  the  1st  of  October.  The  sessions  for  the 
Eastern  division  of  Sussex  began  on  the  15th  of  October,  and  the 
sessions  for  the  "Western,  to  which  the  appeal  belonged,  began  on  the 
18th  of  October.  The  time  for  notice  of  an  appeal  was,  by  the  practice 
of  the  county,  eight  days.  No  grounds  of  appeal  were  delivered.  Qa 
the  18th  of  October  the  appellants  applied  at  the  quarter  sessions  at 
Chichester  to  have  the  appeal  entered  and  respited  as  of  right.  The 
sessions  refused  on  the  ground  that  these  were  practicable  sessions  for 
the  appellants  to  have  tried,  and  that  as  it  was  through  their  own 
laches  that  they  were  not  prepared,  the  sessions  refused  to  adjourn  it. 
Upon  an  application  for  a  mandamus  to  the  justices  to  compel  them  to 
enter  continuances  and  hear  the  appeal,  the  court  discharged  the  rule 
on  the  grounds  that  the  appellants  derived  no  right  to  assume  that  it 
was  not  practically  possible  to  prepare  for  trial  in  less  than  twenty- 
one  days,  with  an  addition  of  fourteen  days  referred  to  by  the  4  &  5 
"Will.  IV.  c.  76,  and  11  &  12  Vict.  c.  31,  s.  9,  and  that,  according  to  the 
true  construction  of  4  &  5  "Will.  IV.  c.  76,  s.  81,  the  delivery  of 
grounds  of  appeal  with  a  notice  of  appeal  is  as  valid  for  all  purposes  as 
a  delivery  fourteen  days  at  least  before  the  sessions  began.  Therefore 
as  the  notice  of  appeal  was  given  a  reasonable  time  before  the  sessions 
and  the  grounds  of  appeal  might  have  been  given  with  it,  the  sessions 
were  not  bound  to  adjourn  it,  but  the  adjournment  lay  in  their  discre- 
tion ;  and  further,  even  if  the  grounds  of  appeal  must  be  delivered 
fourteen  clear  days  before  the  sessions  begin,  and  the  matter  was  not 
left  by  law  to  the  discretion  of  the  justices,  still  the  rules  of  practice  for 
the  sessions  held  for  the  "Western  division  of  the  county  were  valid  and 
the  appellants,  according  to  those  rules,  might  have  delivered  the 
grounds  of  appeal  with  the  notice  of  appeal  fourteen  clear  days  before 
those  sessions  began,  and  so  the  refusal  of  adjournment  was  right. 

Where  overseers'  accounts,  allowed  by  two  justices,  were  delivered 
to  the  successors  so  late  that  they  could  not  appeal  ,to  the  next  sessions 
it  was  holden,  that  an  appeal  to  the  next  practicable  sessions  was  in 
time,  and  that  the  justices  might  then  respite  the  appeal,  though  the 
respondents  objected  to  the  delay.  (iJ.  v.  Thaclcwell  and  others  4  B 
S  C.62;  6  X>.  eg  JJ.  61 ;  B.  v.  Watts,  7  Ad.  S  E.  461 ;  2  Nev.  S  Per 
367.) 

The  next  sessions  for  appealing  against  an  overseer's  accounts,  are  the 
next  practicable  sessions  after  the  accounts  have  been  published  ;  that 
is,  after  they  have  been  deposited  with  the  churchwardens  and 'over- 
seers for  public  inspection,  and  the  fact  of  depositing  bond  fide  made 
known.     (-B.  v.  Watts,  7  Ad.  £  Ell.  461 ;  2  Nev.  &  Per.  367.) 

"We  have  already  stated,  ante,  p.  223,  that  where  an  Act  directs  an 
appeal  to  be  to  the  "  next  sessions,"  it  in  general  means  the  next  prac- 
ticable sessions. 

Only  one  intervening  day  between  the  publication  of  a  poor  rate  and 
the  next  immediate  quarter  sessions  is  not  sufficient  for  an  effectual 
notice  of  appeal.  {B.  v.  Justices  of  Sussex,  15  East,  206  ;  and  P.  v. 
Justices  of  Dorsetshire,  15  East,  200.) 
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And  herein  of— 

1.  2716  Notice  of  Appeal,  229. 

2.  The  Recognizance,  236. 

3.  The  Entry  of  the  Appeal,  237. 

4.  The  Effect  of  not  taking  mcessai-y  preliminary  steps,  237. 
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(1.)  Notice  of  Appeal. 


What  it  is.] — Notice  of  appeal  is  notice  of  what  one  court  has  decided 
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which  authorises  another  court  to  proceed,  (per  Erie,  J.,  5  B.  &  L.  580,)  ^^l"''- 
and  is  said  to  be  in  the  nature  of  a  declaration  in  an  action.     {B.  v. 
Justices  of  Suffolk,  \  B.  S  A.  640,  per  iB^olroyd,  J.) 

When  necessary.] — The  statute  which  allows  an  appeal  usually  directs  When  necessary 
that  a  notice  of  the  party's  intention  to  appeal  shall  be  previously  given 
either  to  the  justices  or  to  the  complainant,  or  to  both  ;  and  it  would 
seem  that  where  a  power  of  appeal  is  given  simply  without  any  con- 
dition being  mentioned  in  the  statute,  notice  of  appeal  should  be  given  ; 
Ex  parU  Blues,  5  E.  &  B.  291  ;  24  L.  J.  M.  C.  138  ;)  but  where  a  diffe- 
rent condition  of  appeal  is  expressly  given,  that  would  seem  to  exclude 
the  necessity  of  notice.    (B.  v.  Justices  of  Essex,  4  B.  S  A.  276,  infra.) 

The  12  <fe  13  Vict.  c.  45,  s.  1,  after  reciting  that  "  Whereas,  in  cases  Baines'  Act. 
of  appeal  to  courts  of  general  or  quarter  sessions,  it  is  expedient  that 
the  law  should  be  more  uniform,"  enacts,  "  That  in  every  case  of  appeal 
(except  as  hereinafter  mentioned)  to  any  court  of  general  or  quarter 
sessions  of  the  peace,  fourteen  clear  days'  notice  of  appeal  at  least  shall 
be  given,  and  such  shall  be  sufficient  notice,  any  Act  or  Acts,  or  any  rule 
or  practice  of  any  court  or  courts  to  the  contrary  notwithstanding." 

Sect.  2.  "  None  of  the  provisions  hereinbefore  contained  relating  to 
notices  of  appeal  shall  be  construed  to  affect  or  alter  the  law  as  to  notice 
of  appeal  against  a  siim,mary  comiction,  or  against  an  order  of  removal, 
or  against  an  order,  under  any  statute  relating  to  pauper  lunatics,  or 
against  an  order  in  bastardy,  or  against  any  proceeding  under  or  by 
■vxrtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue  of  Excise 
or  Customs,  stamps,  taxes,  or  post  oifice,  but  the  law  with  regard  to 
notices  of  all  such  appeals  shall  be  deemed  and  taken  to  be  the  same  as 
if  the  provisions  hereinbefore  contained  had  not  been  enacted." 

As  to  notices  of  appeal  in  the  excepted  cases,  see  tit.  "  Conviction," 
"Poor,"  "Bastardy,"  "Excise." 

When  the  statute  expressly  requires  a  notice  of  appeal  to  be  given, 
no  practice  of  the  sessions  can  do  away  with  the  necessity  of  such  notice 
as  prescribed  by  the  Act.  (B.  v.  JusUces  of  Lincolnshire,  3  B.  <&  C. 
548  ;  5  D.  S  B.  347;  B.  Vj  Justices  of  West  Biding  of  Yorkshire,  4  B. 
dh  Ad.  685.)  So,  on  the  other  hand,  the  sessions  have  no  right  to 
introduce  a  new  condition  of  appeal  which  is  not  in  the  Act  of  Parlia- 
ment. (iJ.  V.  Justices  of  Staffordshire,  4  A.  d:  E.  842.)  Thus,  where  an  When  not. 
order  of  sessions  required,  "that  all  notices  of  appeal  made  to  the  court 
shall  be  given  by  the  parties  eight  days  before  the  sessions  begin,"  and 
a  person  convicted  under  55  Geo.  III.  c.  29,  entered  into  the  recognizance 
to  prosecute  his  appeal  required  by  the  statute,  which  statute  required 
no  notice,  it  was  held  that  the  order  of  sessions  required  the  eight  days' 
notice  to  be  given  only  in  those  cases  where  some  notice  is  prescribed 
by  the  statute  ;  and  that  the  recognizance  was  equivalent  to  notice. 
Solroyd,  J.,  added,  "  It  appears  that  if  the  conviction  is  made  more 
than  six  days  before  the  sessions,  the  party  grieved  must  appeal  to  the 
next  sessions.  Suppose  it,  then,  made  seven  days  before  the  sessions, 
he  must  appeal  to  those  sessions,  and  yet  cannot  give  the  notice  pre- 
scribed by  the  sessions."     (B.  v.  Justices  of  Kent,  6  M.  <&  S.  251.) 

Therefore,  on  a  rule  for  a  mandamus  to  hear  the  appeal  of  a  defendant 
against  the  conviction  of  a  magistrate  under  the  (now  repealed)  50 
Geo.  III.  c.  48,  s.  4,  called  "  The  Stage  Coach  Act,"  by  which  the  defen- 
dant was  convicted  in  a  penalty  for  carrying  more  luggage  than  is 
allowed  by  the  Act ;  the  defendant  had,  within  fourteen  days,  entered 
into  a  recognizance,  as  required  by  the  Act,  to  prosecute  his  appeal 
against  the  conviction,  and  had  given  notice  of  appeal  to  the  magistrate 
but  not  to  the  informer  ;  by  the  practice  of  the  sessions  for  the  county 
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of  Essex,  eight  days'  notice  of  appeal  is  required  to  be  given,  in  all 
cases,  by  the  appellant  to  the  respondent ;  it  -was  objected_  at  the  ses- 
sions that  the  practice  not  having  been  complied  with  in  this  particular, 
the  appellant  was  not  entitled  to  be  heard,  and  the  sessions  allowed  the 
objection,  and  dismissed  the  appeal ;  it  was  contended  that  the  entering 
into  the  recognizance  before  the  magistrate  dispensed  with  the  necessity 
of  giving  notice  of  appeal.  Sedper  Baiky,  J.,  "I  am  of  opinion  that 
the  sessions  ought  to  have  heard  this  appeal.  Wherever  the  legislature 
has  deemed  a  notice  of  appeal  to  be  necessary,  they  have  in  express 
terms  prescribed  such  notice ;  but  here,  by  the  50  Geo.  III.  o.  48, 
s.  25,  it  is  expressly  provided,  'that  any  party  aggrieved  by  the  con- 
viction, who  shall  within  fourteen  days  enter  into  a  recognizance  to 
appear  at  the  next  sessions,  shall  be  at  liberty  to  appeal  at  the  next 
general  quarter  sessions  of  the  peace  to  be  holden  for  the  county.'  The 
Act  of  Parliament,  therefore,  does  not  require  any  notice  of  appeal;  and 
inasmuch  as  the  party  convicted  had  entered  into  a  recognizance  to 
prosecute  his  appeal  at  the  next  sessions,  the  informer  must  have  known 
that  it  was  the  intention  of  the  party  convicted  to  appeal,  and  any 
further  notice  was  therefore  unnecessary.  I  think,  therefore,  that  this 
rule  ought  to  be  made  absolute."  The  rule  was  accordingly  made 
absolute.     (-B.  v.  Justices  of  Essex,  A  B.  &  Aid.  276.) 

These  cases  must  now  be  taken  subject  to  "  Baines'  Act."  (Si(pr(»,p.229.) 

When  notice  to  he  in  writimg.] — The  12  &  13  Yict.  c.  45,  s.  1,  enacts 
that  "  Such  notice  of  appeal  shall  be  in  writing  signed  by  the  person  or 
persons  giving  the  same,  or  by  his,  her,  or  their  attorney,  on  his,  her, 
or  their  behalf." 

In  what  cases  that  Act  does  not  apply,  see  sect.  2,  ante,  p.  229. 

Inasmuch  as  a  printed  bill  of  parcels  has  been  held  to  be  a  note  or 
memorandum  in  writing  within  the  17th  section  of  the  statute  of  frauds, 
(Sclvneider  v.  Morris,  2  M.  (h  8.  286,  recognised  in  Dwrrell  v.  Evams,  1 
H.  <&  G.VIA;  Z\  L.  J.  Ex.  337,)  a  printed  notice  of  appeal  would  pro- 
bably be  held  to  in  writing  within  the  meaning  of  the  above  statute. 
(See  also  Beg.  ^.Fletcher,  L.  &  0.  180;  31  L.  J.  M.  C.  206.) 

Irrespective  of  the  above  statute  or  any  special  enactment,  the  notice 
need  not  have  been  in  writing.  {R.  v.  Justices  of  Salop,  4  B.S  Aid. 
626  ;  B.  V.  Justices  of  HvnlMigdon,  4  N.  S.  C.  101  ;  B.  v.  JusOees  of 
Smrey,  5  B.  &  Aid.  539  ;  I  D.  S  B.  160.)      _ 

Timeofiwtice.'l — The  12  &  13  Vict.  c.  45,  s.  1,  requires  fourteen  clear 
days'  notice  of  appeal  at  least  to  be  given.  Before  this  section,  and  in 
cases  where  it  is  inapplicable  in  the  absence  of  special  enactment  to  fix 
the  time  of  notice,  it  was  deemed  necessary  that  there  should  be  a 
reasonable  notice  of  which  the  sessions  were  to  be  the  judges,  [R.  v. 
Justices  of  Surrey,  1  Bowl.  <b  B.  \m  ;  5  B.  &  Aid.  539  ;  B.  v.  Watts, 
1  A.&E.  470,)  subject  to  a  kind  of  visitatorial  jurisdiction  exercised  over 
their  interpretation  by  the  Court  of  Queen's  Bench.  {B.  v.  West  Ridmg 
of  Yorkshire  Justices,  5  B.  <&  Ad.  667  ;  B.  v.  Wiltshire  Justices,  10  East, 
404  ;  B.  V.  Lancashire  Justices,  7  B.  £■  G.  691  ;  but  see  Crompton,  J.,  m 
B.  V.  Derbyshire  Justices,  22  L.  J.  M.  G.  33  ;  see  post,  pp.  238,  239.) 

Service  of  notice  of  appeal  would  probably  be  deemed  "process" 
within  the  operation  of  "The  Lord's  Day  Act,"  (29  Car.  II.  c.  7,  s.  6,) 
and  be  void  to  all  intents  and  purposes,  if  made  on  Sunday.  (See  Reg. 
V.  Justices  of  Middlesex,  5  D.  <&  L.  580  ;  17  L.  J.  M.  G.  Ill ;  B.  v. 
Justices  of  Huntingdonshire,  Gold.  283  ;  Beg.  v.  Justices  of  Lancashire, 
16  Jur.  1067.)  But  ti-ansmission  by  the  post  is  not  service  within  the 
29  Car.  II.  c.  7,  s.  6  ;  {Reg.  v.  Inhabitants  of  Leomimster,  2  B.  S  S.  391 ; 
31  L.  J.  M.  0.  95  ;)  and  imder  some  statutes  it  may  be  sent  by  post,  {eg. 
14  &  15  Vict.  c.  105,  s.  10,)  against  an  order  of  removal,  see  "  Poor." 
And  the  service  of  such  notice  when  made  by  post  is  deemed  to  be 
made  when,  according  to  the  regular  and  usual  course  of  post,  it  would 


s.  iv.j  ^pptah  231 

reach  the  hands  of  the  parish  officers,    {Beg.  v.  Sla/wstone,  18  Q.  B.  388 ;      4.  Preli- 
21  L.  J.  M.  C.  145.)  minary  steps 

Tlie  number  of  clear  days  or  days  at  hast  must  be  computed  exclu-    before  Trial. 

sively  of  the  day  of  serving  the  notice  and  of  the  first  day  of  sessions.   

{R.  Y.  Herefordshire  Justices,  Z  B.<b  A.  581 ;    Touch  v.  Empsey,  4:  B.  S 
A.  522  ;  JR.  V.  Shropshire  Justices,  8  A.  &  E.  173.) 

An  admission  of  due  service  of  notice  of  appeal  is  evidence  for  the  Evidence, 
justices  that  the  notice  was  served  in  due  time,  but  the  respondent  is 
not  precluded  from  disputing  the  fact  of  due  notice,  and  the  justices 
may  find  the  fact  or  not  as  the  evidence  leads  them.     (Beg.  v.  Justifies 
of  Gloucester,  16  L.  J.  M.  G.  57.) 

See  also  as  to  the  time  of  the  notice  with  reference  to  the  sessions  to 
which  the  appeal  lies.    (Ante,  p.  223.) 

Notices  to  be  signed.'] — Notices,  within  the  12  &  13  Vict.  c.  45,  must  be  How  signed, 
signed  by  the  person  or  persons  giving  the  same,  or  by  his,  her,  or  their 
attorney,  on  his,  her,  or  their  behalf  (s.  1). 

As  to  what  are  within  the  Act,  see  s.  2,  ante,  p.  229. 

Notice  by  whom,  and  to  whom  given.'] — The  statute  points  out  the  By  and  to  whom 
parties  by  and  to  whom  the  notice  of  appeal  is  to  be  given.  If  several  si'^n. 
have  a  joint  grievance  they  may  join  in  giving  the  notice.  (See  if.  v. 
White,  4  Term  Rep.  771  ;  R.  v.  Justices  of  Sus.sex,  15  East,  206.)  And 
where  three  defendants  were  convicted  on  a  joint  hearing,  and  gave  a 
joint  notice  of  appeal,  it  was  held  sufficient,  though  three  separate  con- 
victions were  returned  to  the  sessions.  (iJ.  v.  Oxfordshire  Justices,  4 
Q.  B.  177  ;  12  L.  J.  M.  0.  40.) 

The  general  rule  quifacitper  aliwm  facitper  se  applies  to  the  giving  By  attorney. 
of  notice  of  appeal,  unless  the  statute  expresses  or  implies  that  ia  to  be 
a  personal  act ;  and  therefor?,  ordinarily,  a  man  may  give  a  notice  by 
means  of  his  agent  or  attorney.  (Beg.  v.  Justices  of  Middlesex,  20  L.  J. 
M.  C.  42  ;  Reg.  v.  Ga/rew,  id.  44  ;  B.  v.  Justices  of  Huntingdonshire,  4 
N.  S:  G.  101  ;  19  L.  J.  M.  0.  127.)  And  by  the  general  Act,  12  &  13 
Vict.  c.  45,  in  the  cases  to  which  it  applies,  the  signature  of  the  attorney 
of  the  party  giving  the  notice  is  expressly  made  sufficient.  But  because  To  attorney, 
service  by  the  attorney  for  the  party  would  be  good,  it  does  not  follow 
that  service  upon  the  attorney  of  the  respondent  would  have  the  same 
effect  unless  the  statute  expressly  so  enacts.  (B.  v.  Inhabitants  of  Kim- 
bolton,  6  A.  &  E.  603;  Reg.  v.  Justices  of  Middlesex,  20  L.  J.  M.  G.  44.) 

On  appeal  against  a  poor  rate,  because  any  other  person  is  rated  at  a  To  peraons 
greater  or  less  sum  than  he  ought  to  be,  or  for  any  cause  which  may  •uaden-ated. 
require  an  alteration  in  the  rate,  the  appellant  must  give  notice  to  the 
other  person  interested  in  the  event  of  the  appeal  under  the  41 
Geo.  III.  c.  23,  s.  4  ;  and  where  the  appellant  gave  notice  of  appeal,  and 
several  grounds  of  appeal,  amongst  which  was  one  under  the  above 
section,  which  required  notice  of  appeal  to  be  given  to  the  persons 
therein  named,  but  they  had  been  given  no  such  notice,  the  sessions 
were  held  to  be  right  in  treating  the  parties  named  as  if  they  were 
respondents  in  the  appeal,  and  in  refusing  to  hear  the  appeal  on  the 
ground  that  no  notice  had  been  given  to  them,  or  to  go  into  the  other 
grounds  of  appeal  which  did  not  require  notice,  notwithstanding  the 
appellants  offered  to  abandon  the  grounds  of  appeal  which  required 
notice.  (Beg.  v.  Justices  of  Ccmibridgeshire,  1  L.  M.  &  P.  47;  19  L.  J. 
M.  G.  130.)  It  is  for  the  sessions  to  put  a  construction  upon  a  notice 
and  grounds  of  appeal,  and  decide  whether  it  is  such  a  notice  as  requires 
to  be  served  upon  the  persons  interested,  and  if  they  put  a  possible 
construction  upon  it,  the  court  of  Queen's  Bench  will  not  interfere  with 
their  decision.  (lb. ;  Reg.  v.  Justices  of  Kesteven,  3  Q.  B.  810 ;  13  L.  J. 
M.  G.  78 ;  overruling  Beg.  v.  Justices  of  Carnanonshire,  2  Q.  B.  325  ; 
see  post,  233.) 

An  inclosure  Act  gave  to  the  party  aggrieved  a  right  of  appeal  for  "  ^*rtio3  coe- 
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4.  Preli-  anything  done  in  pursuance  of  that  Act,  or  of  the  (recited)  General 
minary  steps  Inclosure  Act,  on  giving  to  the  commissioner  and  to  the  parties  con- 
before  Trial,    cerned  ten  days'  notice  in  writing :  notice  of  appeal  against  an  order 

ascertaining  the  boundaries  between  two  townships  was  served  on  the 

commissioner,  but  not  on  the  lady  of  the  manor,  who  was  a  party  mate- 
rially interested  in  the  question,  because  the  commissioner  had  (as  was 
alleged)  committed  a  great  error  in  ascertaining  the  boundaries  of  the 
parish  to  be  inclosed,  and  had  included  within  his  boundary,  a  conside- 
rable part  of  an  adjoining  manor  belonging  to  a  Mrs.  S.  At  the 
sessions  it  was  proposed  to  respite  the  hearing  of  the  appeal  which  had 
been  entered ;  but  as  the  notice  was  insufficient,  none  having  been 
given  to  the  lady  of  the  manor,  the  justices  determined  it  could  not  be 
entered  or  heard.  A  mandamus  being  applied  for  to  enter  continuances 
and  to  hear  the  appeal,  the  Court  of  Queen's  Bench  were  unanimous  in 
opinion  that  the  justices  had  acted  right,  and  the  mmidamus  ought  not 
to  issue.  The  notice  of  appeal  was  insufficient.  The  party  who  appeals 
is  bound  to  give  eight  days'  notice  by  the  General  Act  to  the  commis- 
sioner, by  the  Local  Act  ten  days'  notice  to  the  commissioner,  OAid  also 
to  the  pa/rties  concerned.  The  latter,  therefore,  so  fa/r  supersedes  the  pro- 
visions of  the  former  ;  and  it  would  be  a  great  hardship  if  the  party 
concerned  were  bound  by  a  notice  to  the  commissioner  alone.  "  Party 
concerned  "  includes  parties  directly  interested  in  the  soil,  which  in  this 
case  the  lady  of  the  manor  was,  and  therefore  entitled  to  notice,  which 
she  had  not  received.  (R.  v.  Justices  of  Lam,cdshire,  1  B.  <&  A.  630.) 
Persons  affected.  But  where  notice  of  appeal  was  required  to  be  given  "  to  the  person 
who  is  intended  to  be  or  who  may  be  affected  by  such  appeal "  under 
the  Mersey  Dock  Consolidation  Act,  1858  (21  &  22  Vict.  c.  92)  s.  335, 
and  under  sect.  95  of  the  same  statute  a  person  had  been  convicted  by 
justices  upon  the  complaint  of  the  owners  of  a  vessel,  of  negligently 
caiLsing  damage  to  the  vessel,  and  such  person  appealed  under  sect.  335, 
it  was  held  that  service  of  the  notice  of  appeal  upon  one  of  the  registered 
owners  of  the  vessel  was  service  upon  all,  and  entitled  the  appellant  to 
have  the  appeal  heard.  (Reg.  v.  Recorder  of  Liverpool,  ZlL.J.  M.  0. 127.) 
"To justices."  Where  a  statute  required  that  the  notice  should  be  given  to  the 

convicting  justices,  it  was  held  that  it  must  be  given  to  all  of  them  ; 
(R.  V.  Justices  of  Cheshire,  11  Ad.  &  Ell.  139 ;  3  Per.  &  B.  23,  n.,  over- 
ruling R.  V.  Justices  of  Staffordshire,  4  Ad.  (6  Ell.  842  ;  R.  v.  Silifant, 
id.  354 ;)  and  this,  although  at  the  time  of  giving  the  notice  the  convic- 
tion had  in  fact  been  signed  only  by  one  justice,  to  whom  the  notice 
had  been  given  ;  there  being  no  proof  that  the  conviction  so  signed 
•was  communicated  to  the  appellant,  before  he  gave  the  notice,  so  that 
he  might  have  been  misled  thereby. 

See  further,  post,  p.  255,  as  to  the  entering  and  respiting. 

Grounds  of  Contents  of  Notice."} — If  the  statute  does  not  expressly  require  it,  the 

appeal.  notice  need  not  state  the  grounds  for  the  appeal ;  otherwise  it  must, 

and  this  in  a  specific  manner,  so  that  the  objections  raised  may  be 

known  to  the  justices  and  parties  concerned  before  hearing  the  appeal. 

(See  R.  V.  Justices  of  Westmorelwtid,  10  B.  &  Cres.  226.) 

But  now  in  all  cases  within  the  12  &  13  Vict.  c.  45,  s.  1,,  (see  ante,  p. 
229,)  the  appellant  or  appellants  must  specify  the  grounds  of  appeal  in 
the  notice  of  appeal,  and,  on  the  trial  of  any  appeal,  may  not  go  into  or 
give  notice  of  any  other  ground  of  appeal  besides  those  set  forth  in  the 
notice  of  appeal. 

"Where,  however,  the  facts  which  constitute  the  ground  of  appeal  are 
more  within  the  knowledge  of  the  respondents  than  the  appellants,  the 
notice  need  not  be  so  explicit.  (JJ.  v.  Justices  of  Carnarvonshire,  I  G.S 
D.  423.)  This  case  has,  however,  been  overruled  as  to  the  point 
decided.  (See  Beg.  v.  Justices  of  Kesteven,  3  Q.  JB.  810  ;  13  L.  J.  M.  C.  78.) 

A  notice  of  appeal  against  a  conviction  under  the  5  Geo.  IV.  c.  83, 
s,  4,  of  a  party  as  a  rogue  and  vagabond,  for  obscenely  exposing  his 
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Sufficiency  of 
notice. 


person  in  a  place  of  public  resort,  -with  intent  to  insult  a  female,  stating      4,  Preli- 
as  the  grounds  of  such  appeal,  that  the  appellant  was  not  guilty  of  the   minary  steps 
said  offence,  is  sufficient,  the  appeal  being  against  defendant's  conviction    before  Trial. 

on  the  merits,  and  not  a  mere  matter  of  form.     (2J.  v.  Justices  of  New-   

casth-wpon-Tyne,  1  B.  &  Ad.  933.) 

It  is  for  the  sessions  generally  to  decide  whether  the  form  of  notice  is 
sufficient  as  a  matter  of  fact.  (Beg.  v.  Byre,  T  E.&B.  609 ;  26  L.  J.  M.  C. 
125  ;  see  ante,  p.  231.)  And  where  the  notice  of  appeal  against  a  poor- 
rate  went  on  to  say  that  the  appeal  would  not  be  tried  at  the  next  sessions 
but  merely  entered  or  respited,  the  sessions,  if  they  deem  such  notice  to 
be  a  reasonable  notice  of  trial,  may  refuse  to  respite,  and  insist  upon  the 
appeal  being  tried,  and,  if  the  appellant  is  not  prepared,  or  refuses  to  try, 
may  dismiss  the  appeal.  The  object  of  the  notice  of  appeal  is  to  give 
the  opposite  party  notice  that  the  appellant  is  aggrieved  by  reason  of 
the  judgment,  and  therefore  should  describe  it  with  sufficient  accuracy 
to  point  out  that  judgment  without  a  possibility  of  mistake.  (R.  v. 
Denbighshire  Justices,  9  Dowl.  P.  0.  509.)  But  if  justices  refuse  to  hear 
an  appeal  on  a  preliminary  objection  which  the  court  can  see  to  be  a 
matter  of  law  and  not  of  fact,  as  on  the  ground  of  misdescription  of  the 
conviction  or  order  appealed  against  in  the  notice  of  appeal,  the  court 
will  grant  a  mandamus  to  compel  them  to  hear  it,  if  there  has  been 
no  variance,  or,  at  all  events,  one  which  could  not  be  a  material  one,  or 
calculated  to  mislead..  {Beg.  v.  Justices  of  Oxfordshire,  4  Q.  B.  177 ; 
12  L.  J.  M.  0.  40 ;  see  also  Beg.  v.  Becorder  of  Liverpool,  20  L.  J.  M.  C. 
35  ;  Reg.  v.  Swcfc  JusUces,  4  E.  S  B.  259 ;  24  L.  J.  M.  C.  15.) 

A  notice  of  appeal  is  not  vitiated  because  it  contains  an  erroneous  Surplusage, 
statement,  if  such  statement  can  be  treated  as  surplusage  which  has 
not  or  ought  not  to  have  misled  the  other  party  to  the  appeal. 
Where  an  appeal  is  laid  against  an  order  of  removal  from  within  a 
borough  made  by  justices  of  the  borough,  being  also  county  justices,  it 
ought  to  be  to  the  quarter  sessions  for  the  borough ;  but  if  by  mistake 
the  notice  of  appeal  states  that  the  appellants  meant  to  appeal  to  the 
county  sessions,  it  may  be  nevertheless  a  good  notice  for  the  borough 
sessions,  if  the  party  giving  the  notice  discover  the  error  before  going 
to  the  county  sessions,  and  inform  the  other  party  that  it  must  be 
taken  as  notice  for  the  borough,  for  in  such  a  case  the  naming  of  the 
county  sessions  would  be  deemed  erroneous  surplusage  which  could  not 
mislead.  (Reg.  v.  Becorder  of  Limerpool,  15Q.B.  1070  ;  Beg.  v.  Justices  of 
Bucks,  4  E.  &  B.  259,  note ;  24  L.  J.M.  0. 15  ;  Beg.  v.  Recorder  of  Leeds, 
3E.  S  E.  561 ;  30  L.  J.  M.  G.  86).  But  if  the  mistake  has  been  such 
as  to  mislead — ;as,  for  instance,  if  both  parties  have  appeared  at  the 
wrong  sessions  named  in  the  notice,  and  the  appellants  treated  it  as  an 
appeal  to  those  sessions,  they  cannot  then  say  that  they  have  made  a 
mistake,  and  did  not  intend  to  try  at  those  sessions,  or  deny  that  the 
respondents  have  been  misled.  (Reg.  v.  Justices  of  Salop,  4:  E.  S  B. 
257;  24  L.  J.  M.  0.  14.) 

Sometimes  a  statute  requires  the  justices  convicting  to  make  known 
to  the  party  convicted  his  right  to  appeal,  and  when  that  is  so,  it  must 
be  taken  to  mean  that  the  justices  should  inform  him  of  the  necessary 
steps  to  be  taken  to  enforce  that  right.  Therefore,  where  such  a 
statute  requires  a  notice  in  writing  to  the  justices,  and  a  recognizance  to 
be  entered  into,  and  the  defendant  only  enters  into  the  recognizances, 
the  necessity  of  notice  in  writing  is  dispensed  with.  (B.  v.  Recorder  of 
Leeds,  4  T.  B.  583.) 

Grownds  of  appeal.'] — Whether  the  statement  of  the  grounds  of  appeal  Sufliciency  o£ 
in  the  notice  contains  sufficient  particularity  is  for  the  sessions  to  deter-  f°y^^  °^ 
mine ;  and  where  they  have  decided  it  to  be  insufficient  to  let  the  appel- 
lants into  their  case,  the  Court  of  Queen's  Bench  will  not  grant  a 
mandamus  to  enter  continuances  and  hear  the  appeal.   (R.  v.  The  JusUces 
of  Kesteven,  3  Q.  B.  810 ;  13  L.  J.  M.  C.  78,  overruling  Beg.  v.  Justices  of 


234 


Appeal. 


[S.  IV. 


4.  Freli-       Camaruon,  2  Q.  B.  325,  and  B.  v.  Justices  of  West  Biding,  id.  331 ;  ante, 
rmna/ry  steps  p.  231.) 


before  Trial. 


■Presli  statement 
of  grounds. 


Where  the  grounds  of  appeal  must,  by  statute,  be  stated  in  the  notice, 
none  besides  those  fairly  included  in  its  terms  can  be  entered  into  at 
the  sessions,  or  in  the  Court  of  Queen's  Bench,  though  apparent  on  the 
face  of  a  case  sent  ujj.  {R.  v.  Inhabitants  of  Stafford,  1  Per.  do  I).  414  j 
10  ^.  eg  JS.  417.) 

A  statute  which  prevents  a  party  from  going  into  or  giving  evidence, 
on  the  hearing  of  the  appeal,  of  any  other  grounds  of  appeal  than  those 
set  forth  in  his  notice,  extends  to  objections  apparent  upon  the  face  of 
the  order  so  appealed  against.  (See  R.  v.  Inhabitants  of  Witherwwick,  6 
Ad.  S  mi.  273;  Rex.  v.  Inhabitants  of  Bromyard,  8  JS.  S.  C.  240 ;  2M.(& 
R.  280.) 

If  the  appellant  unnecessarily  states  in  his  notice,  as  causes  of  appeal, 
a  fact  or  ground  which  does  not  exist,  the  court  of  sessions  ought  to 
adjourn  the  appeal,  if  they  think  the  respondents  have  been  misled  by 
the  terms  of  the  notice,  or  otherwise  to  hear  it. 

It  has  been  decided  under  the  4  &  5  WUl.  IV.  c.  76,  (The  Poor  Law 
Act,)  that  where  an  appeal  has  been  simply  entered  and  respited  at  the 
sessions,  a  fresh  statement  of  the  grounds  of  appeal  may  be  served. 
(iJ.  V.  Justices  of  DerbyshAre,  note  (6),  to  JB.  v.  Kvmbolton,  6  Ad.  &  E. 
612.)  But  where,  on  the  hearing  of  an  appeal  against  an  order  of 
removal,  the  bench,  being  equally  divided,  adjourned  the  case  to  the 
next  sessions,  the  court  held,  that  the  appellants  could  not  after  such 
adjournment  serve  a  fresh  statement  of  their  grounds  of  appeal.  {R. 
v.  Arlecdon,  {Inhabitants  of)  11  Ad.  <&  B.  87 ;  3  P.  S  D.  93;  post, 
"Poor;"  Reg.  v.  Eyre,  1  E.<&  B.  619;  26  L.  J.  M.  G.  125.) 

The  12  &  13  Vict.  c.  45,  s.  3,  after  reciting  that  "a  statement  of  the 
grounds  of  appeal  when  reqiiired  by  this  or  any  other  statute,  is  for  the 
purpose  of  enabling  the  party  receiving  it  to  enquire  into  the  subject  of 
such  statement,  and  if  need  be  to  prepare  for  trial,"  enacts,  "  that  upon 
the  hearing  of  any  appeal  to  any  court  of  general  or  quarter  sessions  of 
the  peace,  no  objection  on  account  of  any  defect  in  the  form  of  setting 
forth  any  ground  of  appeal  shall  be  allowed,  and  no  objection  to  the 
reception  of  legal  evidence  offered  in  support  of  any  ground  of  appeal 
shall  prevail,  unless  the  court  shall  be  of  opinion  that  such  ground  of 
appeal  is  so  imperfectly  or  incorrectly  set  forth  as  to  be  insufficient  to 
enable  the  party  receiving  the  same  to  enquire  into  the  subject  of  such 
statement,  and  to  prepare  for  trial." 

By  12  &  13  Vict.  c.  45,  s.  9,  the  decisions  of  the  court  of  general  or 
quarter  sessions  of  the  peace,  xtpon  the  hearing  of  any  appeal  as  to  the 
sufficiency  of  the  statement  of  any  ground  or  grounds  of  appeal,  shall 
be  final,  and  shall  not  be  liable  to  be  reviewed  in  any  court  by  means 
of  a  writ  of  certiorari  or  mandamus  or  otherwise :  "  Provided  always, 
that  in  all  cases  where  the  court  shall  be  of  opinion  that  any  objection 
to  any  ground  of  appeal,  or  to  the  reception  of  evidence  in  support 
thereof  ought  to  prevail,  it  shall  be  lawful  for  such  court,  if  it  shall  so 
think  fit,  to  caxise  any  such  ground  of  appeal  to  be  forthwith  amended 
by  some  officer  of  the  court  or  otherwise,  on  such  terms  as  to  payment 
of  costs  to  the  other  party,  or  postponing  the  trial  to  another  day  in  the 
same  sessions,  or  to  the  next  subsequent  sessions,  or  both  payment  of  costs 
and  postponement  as  to  such  court  shall  appear  just  and  reasonable." 

By  the  same  section,  the  decisions  of  the  court  of  general  or  quarter 
sessions  of  the  peace,  upon  the  hearing  of  any  appeal  as  to  the  amending 
or  refusing  to  amend  any  statement  of  any  ground  or  grounds  of  appeal, 
shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in  any  court  by 
means  of  a  writ  of  cerUorwri,  or  mandamus  or  otherwise. 

The  12  &  13  Vict.  c.  45,  s.  4,  enacts,  "  That  if  in  any  notice  of  appeal 

the  appellant  or  appellants  shall  have  included  any  ground  or  grounds 

of  appeal  which  shall,  in  the  opinion  of  the  court  determining  the 

rf  appe^i.^         appeal,  be  frivolous  or  vexatious,  such  appellant  or  appeUants  shall  be 
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liable,  if  the  court  shall  so  think  fit,  to  pay  the  whole  or  any  part  of  the 
costs  incurred  by  the  respondent  or  respondents  in  disputing  any  such 
ground  or  grounds  of  appeal,  such  costs  to  be  recoverable  in  the  manner 
hereioafter  directed  as  to  the  other  costs  incurred  by  reason  of  such 
appeal."    (See  also  tit.  "  Poor.") 

Where  a  statute  gives  a  right  of  appeal  against  acts  done  in  pur- 
suance thereof  to  parties  aggrieved  by  such  acts,  the  notice  of  appeal 
must  state  that  the  appellant  is  a  party  aggrieved  by  the  act  of  which 
he  complains,  or  state  that  from  which  it  follows  of  necessity  that  he  is 
so.  {R.  V.  Justices  of  West  Riding  of  Yorkshire,  1  M.  &  R.  M.  C.  215  ; 
R.  V.  Justices  of  Essex,  1 D.  S  R.  658  ;  Z  D.  &  R.  M.  0.  483  ;  5  B.  S  G. 
431;  B.  V.  BUclwmton,  10  B.  &  0.  792  ;  R.  v.  Bovd,  6  Ad.  S  Ell.  905.) 
In  a  notice  of  appeal  against  an  order  for  stopping  up  a  footway,  (under 
the  now  repealed  55  Geo.  III.  c.  68,  s.  3,)  it  sufficiently  appears  that  the 
appellant  is  the  party  aggrieved,  if  it  be  stated  that  he  and  his  tenants, 
occupiers  of  a  farm  and  lands  near  the  said  way,  and  who  have  hereto- 
f  oi-e  used,  and  have  a  right  to  use  it,  and  also  other  persons,  and  the  public, 
will  be  put  to  great  inconvenience.  (/J.  v.  Justices  of  West  Riding  of 
Yorkshire,  {in  the  matter  of  Bower,)  4  B.  S  A.  685  ;  2  Nev.  S  M.  390.) 

If  the  notice  be  given  by  or  to  parish  officers,  it  seems  that  they  may 
be  described  as  churchwardens  and  overseers,  without  naming  them. 
{Talf  Dick.  Sessions,  645.) 

But  if  the  appeal  is  given  to  the  holder  of  a  particular  office,  the 
notice  must  state  the  appellant  to  be  such  holder.     {Id). 

As  to  notices  of  appeal  in  particular  cases,  see  the  various  titles 
throughout  this  work. 

See  the  form  of  the  notice  in  general,  post,  No.  1. 

A  handoning  Notice.'] — It  seems  that  a  notice  of  appeal  may  be  aban-  Abandoning 
doned  and  a  fresh  one  given,  provided  it  is  in  proper  time,  supposing  it  notice. 
to  be  the  first  notice  ;  {R.  v.  Justices  of  Middlesex,  9  Bowl.  163  ;  per 
Patteson,  J,,  R.  v.  Justices  of  West  Riding  of  Yorkshire,  3  T.  if.  776  ; 
Paley  on  Conv.-  356,  ed.  5,  hy  Macnamara  ;  and  see  R.  v.  Justices  of 
Cheshire,  1  Bowl.  N.  S.  570 ;)  but  after  the  appeal  has  been  entered  and 
respited,  and  thus  acquired  a  certain  character,  it  cannot  be  abandoned, 
and  a  fresh  notice  given  changing  the  parties  and  grounds  of  appeal. 
{Beg.  V.  Eyre,  T  E.  <k  B.  619;  26  L.  J.  M.  0.  125.)  So,  therefore,  where 
an  appeal  was  given  to  the  borough  sessions  with  the  further  appeal,  if 
the  party  were  dissatisfied  with  county  quarter  sessions,  the  party  is 
confined  to  the  same  grounds  which  were  taken  at  the  borough  sessions, 
and  cannot  be  heard  on  any  fresh  ones.  {R.  v.  Justices  of  Suffolk,  1  B. 
S  A.  640.) 

In  cases  of  removal  of  paupers,  by  virtue  of  the  words  of  4  &  5    Abandoning 
Will  IV.,  c  76,  s.  81,  the  grounds  of  appeal  maybe  changed  at  any  time    1"™?.^°^ 
before  the  fourteen  days  before  the  first  day  of  the  sessions  at  which 
the  appeal  is  intended  to  be  tried.     {Beg.  v.  P,thabitants  of  Kendal,  1 
E.  S  E.  492  ;  28  L.  J.  M.  0.  110  ;  Reg.  v.  Justices  of  Berhyshi/re,  6  A.  S 
E.  612  n.  (6);  7  L.  J.  M.  a.91  ;  see  ante,  p.  234.) 

Where  several  grounds  of  appeal  against  a  poor-rate  had  been  given, 
one  of  which  was  construed  by  the  sessions  to  mean  that  certain  persons 
therein  mentioned  were  underrated,  and  no  notice  of  appeal  had  been 
given  them,  the  sessions  refused,  therefore,  to  hear  the  appeal.  The 
appellant  offered  to  abandon  that  ground  of  appeal,  and  proceed  upon 
the  other  grounds,  but  the  sessions  refused  to  permit  that  course  to  be 
adopted.  The  Court  of  Queen's  Bench  refused  to  grant  a  mandamus  to 
compel  the  sessions  to  hear  the  appeal.  {Newmarket  Railway  Co.  v. 
Churchwardens,  &c.,  of  Bullingham,  'kN.  S.  0.  87;  19  L.  J.  M.  C.  131.) 

Where  a  notice  of  appeal  against  a  poor-rate  was  given  to  a  sessions, 
and  contained  as  one  of  the  grounds  of  appeal  that  certain  persons 
enumerated  in  a  schedule  were  improperly  rated,  but  the  notice  had  not 
been  served  upon  such  persons,  and  the  sessions  refused  to  respite  the 
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before  Trial.    Bench,  and  the  appellant  then  gave  a  second  notice,  omitting  the  greater 

part  of  the  parties  to  the  first  appeal,  by  leaving  out  the  schedule,  and 

thereby  altering  the  character  of  the  appeal,  the  sessions  were  held  to 
be  right  in  dismissing  the  appeal,  on  the  ground  that  this  was  a  fresh 
notice,  which  changed  the  appeal,  and  made  it  a  fresh  appeal  which  they 
were  not  commanded  to  hear.  (Beg.  v.  Eyre,  7  E.  d;  B.  619 ;  26  L.  J, 
M.  a  125.) 
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(2.)  The  EBCoaNizANCE. 

It  is  required,  in  many  cases,  that  the  party  appealing  shall  enter 
into  a  recognizance  with  sureties  conditioned  to  try  the  appeal,  and  to 
abide  the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  shall 
be  awarded,  and  the  entry  into  such  recognizances  becomes  a  condition 
precedent  to  the  right  to  have  the  appeal  heard.  {R.  v.  Justices  of 
Lmcolnshi/re,  3,£.  <h  C.  548.) 

The  terms  in  which  this  recognizance  is  to  be  given  must  depend 
upon  the  statute  requiring  it.  (See,  for  an  instance,  7  &  8  Vict.  c.  101, 
s.  4  ;  8  Vict.c.  10,  s.  3.) 

It  is  sufficient  if  the  recognizance  be  verbally  acknowledged  within 
the  time  fixed  by  the  statute  for  entering  into  it,  and  it  may  be  perfected 
afterwards  {R  v.  Justices  of  St.  Albans,  8  A.  &.  E.  932  ;  1  Per.  &  D. 
148)  by  entry,  on  the  roll.     {Ball  v.  Win^ld,  Hob.  195.) 

Where  the  statute  requires  that  the  recognizance  shall  be  entered 
into  "  forthwith  "  after  notice  of  appeal,  it  must  be  entered  into  within 
a  reasonable  time  after  such  notice.  {B.  v.  Justices  of  Worcester,  1 
Bowl.  789.) 

Where  the  recognizance  was  required  to  be  entered  into  as  above, 
but  was  not  entered  into  until  nine  days  after  the  notice  was  given  and 
no  cause  was  assigned  for  the  delay,  it  was  held  that  the  recognizance 
was  entered  into  too  late.     (Jd) 

Where  the  statute  required  notice  of  appeal  to  be  given  within 
twenty-four  hours  after  the  order  made,  and  also  a  recognizance  to  be 
made  within  seven  days,  the  justice  before  whom  the  recognizance  is 
sought  to  be  taken  cannot  decide  upon  the  validity  of  the  notice,  but 
must  take  the  recognizance  irrespective  of  the  notice.  (i?e  Coerter,  24 
L.  J.  M.  C.  72,  per  Crormpton,  J.) 

Notice  of  recognizance  is  sometimes  required  as  a  condition  precedent 
to  the  allowance  of  the  appeal.     (See  tit.  "  Basta/rdy." ) 

An  admission  by  the  respondent  of  service  of  notice  does  not  preclude 
him  from  taking  the  objection  that  it  was  not  served  in  due  time.  (2J. 
V.  Justices  of  Gloucestershire,  16  L.  J.  M.  C.  57.)  But  such  an  admis- 
sion is  evidence  for  the  justices  of  the  fact  of  due  notice. 

See  form  of  recognizance,  post,  p.  273  ;  and  as  to  recognizances  in 
general,  post  tit.  "  Recogtmance,"  Vol.  V. 

A  recognizance  required  to  be  entered  into  by  a  parish  may  be 
entered  into  by  an  inhabitant  on  behalf  of  himself  and  the  other  inhar 
bitants  prosecuting  the  appeal.     (See  R.  v.  Abergele,  5  A.SE.  795.) 

There  seems  to  be  some  doubt  whether  a  corporation  can,  strictly 
speaking,  enter  into  a  recognizance,  though  this  dificulty  is  in  practice 
evaded  by  one  or  more  members  of  the  body  entering  into  one  for  it 
(Cortis  V.  Kent  Waterworks  Compawy,  T  B.  S  G.  330 ;  Reg.  v.  Mayor 
c&c,  of  Manchester,  1  E.S  B.  453  ;  26  L.  J.  M.  0.  65.) 

By  12  &  13  Vict.  c.  46,  s.  8,  after  reciting  that  "the  statutes  giving 
a  right  of  appeal  against  orders  or  summary  convictions  frequently 
rec^ulre  a  recogoizance  or  recognizances  to  be  entered  into  as  a  con- 
dition of  such  appeal,  and  appellants  are  liable  to  be  prevented  from 
trying  their  appeals  upon  the  merits,  in  consequence  of  imperfections 
in  the  taking  of  such  recognizances  :  It  is  enacted,  That  where  any 
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recognizance  or  recognizances  which  shall  have   been  entered  into      4.  Preli- 
■within  the  time  by  law  required  before  any  justice  or  justices  for  the  minary  steps 
purpose  of  complying  with  any  such  condition  of  appeal  shall  appear    before,  Trial. 

to  the  court  before  which  such  appeal  is  brought  to  have  been  insuffi-    

ciently  entered  into,  or  to  be  otherwise  defective  or  invalid,  it  shall  be 
lawful  for  such  court,  if  it  shall  so  think  fit,  to  permit  the  substitution 
of  a  new  and  sufficient  recognizance  or  new  and  sufficient  recognizances 
to  be  entered  into  before  such  court  in  the  place  of  such  insufficient, 
defective,  or  invalid  recognizance  or  recognizances,  and  for  that  purpose 
to  allow  such  time,  and  make  such  examination,  and  impose  such 
terms  as  to  payment  of  costs  to  the  respondent  or  respondents,  as  to 
such  court  shall  appear  just  and  reasonable ;  and  such  substituted 
recognizance  or  recognizances  shall  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  the  same  had  been  duly  entered  into  at 
any  earlier  time  or  times  as  required  by  any  statute  or  statutes  for  that 
purpose." 

And  the  decisions  of  the  court  or  general  quarter  sessions  of  the  Decisions  of 
peace  upon  the  hearing  of  any  appeal  as  to  the  substitutijtn  of  any  new  sessions  final, 
recognizance  or  recognizances  as  aforesaid  shall  be  final,  and  shall  not 
be  liable  to  be  reviewed  in  any  court  by  means  of  a  writ  of  certiora/ri  or 
mandamus  or  otherwise.     (12  &  13  Vict.  c.  15,  s.  9.) 


(3.)  Enteeing  of  Appeal. 

Before  trial,  and  within  the  time  limited  by  the  practice  of  the  ses-  jjnjfy  and  peti- 
aions,  the  party  appealing  must  enter  the  appeal  with  the  clerk  of  the  tion  of  appeal, 
peace. 

As  to  entering  and  respiting  appeals,  see  post,  255. 


(4.)  Effect  of  not  taking  necessaet  Preliminary  Steps. 

If  the  appeal,  as  is  usually  the  case,  is  given  only  on  certain  condi-  Effect  of  not 
tions,  such  as  the  giving  notice,  entering  into  recognizance,  or  the  like,  taking  necessary 
the  sessions  cannot  enter  or  receive  the  appeal,  or  otherwise  deal  with  P''^™™*')^^  ^P^- 
it,  if  such  conditions  have  not  been  complied  with ;  and  if  dismissed  for 
such  reason,  the  right  of  appeal  is  gone,  and  cannot  be  renewed  at  any 
other  sessions.    {Reg.  v.  Justices  of  Lancashire,  8  E.  S  B.  563 ;  27  L.  J. 
M.  C.  161 ;  R.  V.  JiiiStices  of  Oxfordshire,  1  M.  d  Sel.  446  ;  R.  v.  Justices 
of  Carna/rvon,  4  B.  d:  A.  86  ;  R.  v.  Lambeth,  3  D.  &  R.  340  ;  Z  D.  S  R. 
M.  C.  26  ;  R.  v.  Bond,  6  Ad.  &  Ell.  905  ;  Foley  on  Com.  6th  ed.  by  Mae- 
namara,  340 — 346.) 

Where  a  conviction  on  16  Geo.  III.  c.  30,  made  the  13th  July,  was 
appealed  against  to  the  next  Michaelmas  sessions,  and  the  party  entered 
into  a  proper  recognizance,  but  neglected  to  give  any  notice  of  appeal, 
conformably  to  the  appeal  clause,  which  gave  an  appeal  to  the  sessions 
next  after  twenty-one  days  from  the  conviction,  "  the  appellant  giving 
six  days'  notice,"  which  last  words  were  considered  as  imperative,  and 
not  merely  directory,  the  justices  at  the  first  sessions  adjourned  the 
appeal,  and  at  the  following  sessions  it  was  dismissed  on  the  objection 
of  want  of  notice,  and  it  was  held  by  the  Court  of  Queen's  Bench,  that 
the  want  of  notice  was  a  decisive  objection  to  the  first  appeal,  and  that 
the  sessions  had  not  even  authority  to  adjourn  it  on  account  of  its  never 
having  been  properly  entered ;  for  the  court  said,  the  sessions  having 
no  jurisdiction  for  want  of  notice  could  not  acquire  to  themselves 
a  jurisdiction  by  an  act  of  their  own ;  the  power  of  adjournment 
is  only  where  the  sessions  cannot  conveniently  hear  the  appeal  after 
it  has  been  duly  entered.     {R.  v.  Justices  of  Oxfordshire,  \  M.  S  S. 
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before  Trial.  And  upon  an  application  to  the  Court  of  Queen's  Bench,  for  a  man- 
dcmiMs  to  the  sessions  to  hear  an  appeal,  it  must  appear  that  the  appli- 
cation to  enter  the  appeal  accordingly  was  made  at  the  sessions  within 
the  time  fixed  by  the  rules  and  the  practice  of  the  sessions,  {lleg.  v. 
Justices  of  WarwicksMre,  6  Q.  B.  750.) 

If  an  appeal  has  been  entered  by  the  clerk  of  the  peace  in  a  wrong 
name,  by  which  the  appellants  are  made  to  appear  to  be  the  guardians 
of  a  union,  instead  of  the  churchwardens  and  overseers  of  a  parish ;  if 
the  sessions  refuse  to  alter  the  entry,  it  cannot  be  treated  as  an  appeal 
of  the  parish  of&cers  ;  and  if  the  court  of  quarter  sessions  refuse  to  hear 
the  appeal,  at  the  instance  of  the  parish  officers,  the  Court  of  Queen's 
Bench  will  not  compul  them  to  do  so.     {Reg.  v.  Justices  of  Leicester,  3 

N.  s.  a  1.) 

But  if  the  performance  of  the  condition,  such  as  the  giving  of  notice 
to  the  respondent  is  made  impossible  by  the  act  of  God,  in  that  the  re- 
spondent hassled  before  the  time  for  giving  notice  had  expired,  the 
appellant  is  excused,  and  the  appeal  must  be  heard,  notwithstanding 
the  non-performance  of  such  condition  precedent.  {Reg.  v.  Justices  o/ 
Leicestershire,  15  Q.  B.  88  ;  19  L.  J.  M.  0.  209.) 

Where  there  is  a  reasonable  rule  of  the  sessions  and  a  settled  practice 
upon  it  with  reference  to  the  time  for  the  entry  of  appeals,  the  sessions 
will  not  be  compelled  to  hear  an  appeal  which  they  have  refused  to 
hear  on  the  ground  that  it  was  not  entered  in  due  time,  but  if  the  rule 
is  unreasonable,  or  the  practice  indistinct  and  unsettled,  a  ma/iidam,us  to 
them  to  hear  will  be  granted.  (Reg.  v.  Justices  of  Derbyshire,  22  L.  J. 
M.  C.  31,  per  Crompton,  J.)  But  the  respiting  of  an  appeal  duly  entered 
is  within  their  jurisdiction  according  as  justice  may  appear  in  each 
case  according  to  their  judgment  to  require,  and  the  Court  of  Queen's 
Bench  will  not  interfere  with  the  exercise  of  that  discretion,  though  it 
may  think  that  the  circumstances  showed  that  the  judgment  of 
the  sessions  was  unwisely  exercised.  {R.  v.  Shircoat,  2  £!.  £  E.  185  ; 
28  L.  J.  M.  O.  224  ;  R.  v.  Jusiyices  of  Sussex,  4.  B.  &  S.  987;  34  L.  J. 
M.  a  69.) 

The  Coiu-t  of  Queen's  Bench  has  authority  to  interfere  for  the  purpose 
of  seeing  that  no  illegal  practice  prevails  at  the  sessions  to  prevent  the 
hearing  of  an  appeal,  and  has  gone  so  far  as  to  interfere  by  mandarrms 
to  the  sessions  to  compel  them  to  erase  an  erroneous  entry  on  their 
records  of  an  appeal  which  had  been  procured  by  fraud.  {Beg.  v. 
Justices  of  West  Riding,  5  Q.  B.  1 ;  Reg.  v.  Justices  of  West  Riding, 
Yorhshi/re,  5  B.  S  Ad.  667.)  In  the  former  case,  on  notice  of  an  order  re- 
moving a  pauper  from  A  to  B,  the  overseers  of  B  gave  notice  of  appeal 
which  they  afterwards  countermanded,  reserving  the  right  to  appeal 
when  the  paupers  should  be  actually  removed,  whereupon,  at  the  follow- 
ing sessions,  the  overseers  of  A,  according  to  the  practice  of  the  court, 
entered  an  appeal  against  the  order  as  by  the  overseers  of  B,  but  without 
their  knowledge,  and  the  order  was  confirmed  with  costs.  More  than 
six  months  after  the  confirmation,  the  pauper  was  removed  to  B,  where- 
upon the  overseers  of  B  applied  at  the  next  sessions  to  erase  the  entry 
of  the  previous  appeal  and  order,  and  to  enter  their  appeal  against  the 
removal.  The  sessions  refused,  and  the  court  issued  a  mmidamus  to 
them  to  erase  the  prior  entry,  and  to  enter  and  hear  the  subsequent  one.  • 

And  in  Reg.  v.  Justices  of  Montgomeryshire,  (2  N.  8.  G.  78,)  the  result  of 
the  cases  is  stated  to  be  that  the  sessions  are  the  proper  judges  of  their 
own  rules,  and  that  the  Court  of  Queen's  Bench  will  not  interfere  unless 
the  rules  of  practice  of  particular  sessions  are  so  unreasonable  as  to  be 
illegal.  And  in  Reg.  v.  Justices  of  Derbyshire,  (22  L.  J.  M.  0.  31,)  the  court 
disclaimed  the  right  of  a  visitatorial  power  over  the  discretion  of  the 
sessions,  which  had  been  asserted  in  Reg.  v.  Justices  of  Wiltshire,  10 
Mast,  404 ;  and  Reg.  v.  Justices  of  Lancashire,  T  B.  db  G.  691. 
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The  sessions  cannot  make  a  rule  of  practice  imposing  an  additional      4.  Prelim 
condition  of  appeal  beyond  -what  is  required  by  the  statute,  (see  Beg.  v.  mvnwry  steps 
Justices  of  West  Hiding,  2  Q.  B.  705,)  as,  for  instance,  to  require  the    before  Trial. 

original  order  or  conviction  to  be  filed  before  the  passing  of  the  H  & 

12  Vict.  c.  43,  s.  14,  (i6.,)  or  notice  to  be  given  of  the  appellant  having 
entered  and  respited  an  appeal ;  {B.  v.  Norfolk,  5  B.  S  Ad,  990  ;  B.  v. 
Justices  of  Surrey,  3  N.  S.  C.  531 ;)  or  of  notice  of  trial  of  the  respited 
appeal ;  (Beg.  v.  Justices  of  West  Bidi/iig,  5  B.  c&  Ad.  667 ;)  but  a  practice 
of  sessions  to  require  twenty-eight  days'  notice  in  all  cases  of  adjoui-ned 
appeals  is  not  so  unreasonable  as  to  call  for  the  interference  of  the 
court.  (Beg.  v.  Justices  of  Montgomeryshire,  2  N.  S.  O.  78 ;  3  D.  <&  L. 
119  ;  see^os«,pp.  251,  254.) 

Where  an  appeal  was  given  upon  the  appellant  immediately  entering 
into  recognizances,  and  no  notice  of  appeal  was  expressly  required,  but 
by  a  rule  of  the  sessions  to  which  the  appeal  lay,  notice  in  writing  was 
required  to  be  given  on  the  Saturday  se'nnight  preceding  the  sessions, 
the  conviction  took  place  on  Saturday  the  24th  March,  and  the  sessions 
were  held  on  Monday  the  2nd  of  April.  The  recogninaijces  had  been 
entered  into  on  Thursday  the  29tli  of  March,  and  no  notice  of  appeal  had 
been  given.  It  was  held  that  the  recognizances  were  entered  into  a 
reasonable  time  after  the  conviction,  and  that  was  sufficient,  and  that 
the  quarter  sessions  were  wrong  in  refusing  to  hear  the  appeal  because 
notice  had  not  been  given,  inasmuch  as,  assuming  the  notice  to  be 
required,  it  must  be  reasonable,  and  there  was  not  time  to  give  it,  and  so 
the  sessions  were  not  practicable,  and  the  sessions  ought  to  have  entered 
and  respited  it.  (Ex  parte  Blues,  5  E.  <&  B.  291  ;  24  L.  J.  M.  C.  138.) 

So,  where  a  statute  gave  an  appeal  from  a  conviction  by  a  justice  to  After  the  appeal 

any  quarter  sessions  to  be  holden  within  six  months  from  such  con-  has  heen  once 

viction,  on  condition  that  the  appellant  should  give  ten  days'  notice  of  ^^^S^^  ^^- 
t  •     '    1      , '       •  t         1       I       •    I  •  •ii"»»  1  ciQ6u  tils  sessions 

ms  mtention  to  appeal,  and  enter  mto  a  recognizance  within  four  days  ate  fuMti  officio. 

after  such  notice,  an  appeal  was  lodged  at  the  first  sessions  after  a  con- 
viction ;  the  sessions  discharged  it  without  entering  into  the  merits,  for 
want  of  proof  that  the  recognizance  was  entered  into  within  four  days 
of  the  notice  given.  At  the  following  sessions,  and  within  the  six 
mouths  of  the  conviction,  a  second  appeal  was  lodged,  which  the  court 
refused  to  hear.  Upon  a  motion  for  a  mandamus  to  compel  the  se.ssions 
to  receive  such  second  appeal,  it  was  held,  that  the  first  judgment  was 
conclusive,  and  that  no  second  appeal  could  be  brought  against  the  same 
conviction,  (on  a  local  Act,  17  Geo.  III.  c.  106,)  for  it  was  held  that, 
after  the  appeal  was  lodged  and  adjudged  by  the  justices  at  sessions  to 
be  informal,  they  were  fumcti  officio,  and  could  not  take  cognisance  of 
the  second  appeal.  And  Mr.  J.  Buller  said,  "  The  Act  certainly  only 
gives  a  right  of  appealing  once,  and  the  parties  having  had  one  appeal 
are  bound  by  that.  If  the  question  had  rested  solely  on  the  notice  of 
appeal  for  the  first  sessions  which  happened,  and  nothing  further  had 
been  done,  I  should  not  have  thought  the  parties  bound  by  it,  for  the 
Act  gives  the  power  of  appealing  within  a  certain  time  with  these  two 
requisites,  viz.,  that  the  appellant  must  give  ten  days'  notice,  and  within 
four  days  after  enter  into  a  recognizance."  When  the  party,  therefore, 
found  out  his  mistake,  he  might  have  stopped  there,  but  he  persisted  in 
going  on  with  his  appeal,  and  brought  it  before  the  coui-t,  and  took 
their  judgment  upon  it ;  the  appellant  jurisdiction  was  therefore  fully 
exercised,  and  though  it  was  originally  in  the  option  of  the  parties 
whether  they  would  appeal  to  the  first  or  second  sessions  which  took 
place  within  the  six  months,  yet,  having  made  their  election  to  appeal 
to  the  first,  they  must  abide  by  the  judgment  there  given.  (JR.  v. 
Justices  of  YorksUre,  3  T.  B.  776.) 

If  an  appeal  against  an  order  has  been  dismissed,  and  the  order 
confirmed  not  on  the  merits,  and  due  notice  having  been  given,  the 
right  of  the  appellant  is  not  affected  by  that  entry  if  he  can  bring  his 
appeal  on  in  due  time  at  a  subsequent  sessions ;   (.R.  v.  Macclesfield,  13 
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4.  PreU-  Q.'B.  881;)  the  matter  resting  solely  on  the  notice,  and  nothing  morej  and 
mmary  steps  the  court  not  having  exercised  its  judgments  in  any  way  on  the  appeal ; 
before  Trial,    (see  iJ.  v.  Justices  of  Yorkshi/re,  3  T.  JR.  776  ;)  but  if  the  appeal  has  been 

— entered  upon  and  been  disposed  of  according  to  law,  though   upon  the 

ground  of  the  want  of  a  formal  document  required  by  the  practice  of 
the  sessions,  the  right  of  appeal  has  been  exercised,  and  is  gone  ;  {Reg. 
v.  Justices  of  Peterborough,  6  D.  (fc  £.  512  ;  18  L.  J.  M.  C.  79  ;  B.  v. 
Oundle,  3  Q.  B.  353  ;)  and  so  also  where  it  has  been  dismissed  on  the 
ground  of  want  of  proof  of  recognizances  having  been  entered  into  within 
due  time.     {B.  v.  Justices  of  Yorkshire,  3  T.  B.  776.) 

But  if  the  statute  giving  the  appeal  only  enact  that  the  appellant  shall 
not  be  heard  in  support  of  his  appeal,  unless  he  give  notice  of  it,  or  the 
like,  the  sessions  have  jurisdiction  over  the  appeal,  though  no  notice 
have  been  given  ;  (B.  v.  Justices  of  Cheshire,  8  Ad.  &  Ell.  398 ;)  and 
may  therefore  receive  and  adjourn  it.  '  (B.  v.  Inhabitants  of  Kvmbolton, 
6  Ad.  <£•  Ell.  603  ;  post,  p.  253.)  And  the  power  of  adjournment  is  only 
where  the  sessions  cannot  conveniently  hear  the  appeal  after  it  has 
been  duly  entered.  (B.  v.  Justices  nf  Oxfordshire,  1  M.  S  S.  448 ; 
see  JS.  V.  Ju,stices  of  iMcolnsMre,  Z  B.  S  C.  648.) 

By  the  "Highway  Act"  (5  &  6  Will.  IV.  c.  50,  s.  88)  power  is  given 
to  any  pei'son  aggrieved  by  an  order  for  stopping  up  an  highway  to 
make  complaint  against  the  order  by  appeal  to  the  quarter  sessions, 
upon  giving  to  the  surveyor  ten  days'  notice  in  writing  of  such  appeal, 
together  with  a  statement  of  grounds  of  appeal ;  and  this  was  held  to 
require  the  ten  days'  notice  before  the  appeal  could  be  lodged,  and  in 
default  of  it  an  order  of  sessions  entering  and  respiting  the  appeal  was 
quashed,  and  it  was  farther  held,  that  the  proviso  to  the  section  saying 
"  that  the  appellant  could  not  be  heard  in  support  of  such  appeal,  unless 
such  notice  and  statement  shall  have  been  so  given  as  aforesaid,"  had 
not  the  effect  of  restraining  the  language  of  the  above  enactment,  so  as 
to  give  the  right  of  lodging  the  appeal  without  the  notice  being  given. 
{Beg.  V.  Justices  of  LamcasM/re,  8  E.  S  B.  563  ;  27  L.  J.  M.  0.  161.) 


Calling  on. 


Personal  appear- 
ance of  appellant 
and  respondent. 


V.  f^eattng  anir  ^xial.   Ijtttigment.    aiijownmmt,  ^c. 

(1.)  Hearing  and  Trial. 

Appeals  are  usually  called  on  for  hearing  in  the  order  in  which  they 
stand  in  the  paper  of  the  clerk  of  the  peace,  which  should  be  that  in 
which  they  are  entered.  This,  however,  appears  to  be  mere  matter  of 
arrangement  in  the  discretion  of  the  court,  who  may  take  the  appeals 
in  any  order  which  the  general  convenience  of  the  public,  or  particular 
circumstances,  may  seem  to  them  to  dictate. 
In  general  a  preference  is  given  to  foreign  appeals. 
There  seems  to  be  no  general  rule  requiring  the  personal  attendance 
of  the  appellant,  and  the  necessity  for  this  depends  in  a  great  measure 
upon  the  practice  of  each  sessions  respectively.  In  an  appeal  against  a 
conviction  on  the  "  Stage  Coach  Act,"  (50  Geo.  III.  c.  48,)  it  was  resolved 
by  the  quarter  sessions  for  the  county  of  Essex,  that  the  appellant  must 
be  present  at  the  hearing  of  his  appeal.  {R.  v.  Gracklin,  Mich..  1822.) 
The  like  practice  seems  to  prevail  at  the  Middlesex  sessions.  {Foley, 
Ooni>.  5th  ed.  by  Macnamara,  369,  n.  {p).) 

After  notice  of  countermand  of  appeal  against  an  order  of  removal, 
though  it  arrive  too  late  to  be  of  effect,  according  to  the  practice  of 
the  sessions,  the  sessions  have  no  jurisdiction  to  hear  the  appeal  at  the 
instance  of  the  respondents,  in  the  absence  of  the  appellants  ;  and  an 
order  which  stated  that,  no  one  appearing  to  prosecute  the  appeal,  an 
order  of  removal  was  confirmed  was  quashed  ;  {R.  v.  Stoke  Bliss,  13 
L.  J.  Af.  C.  151 ;  6  Q.  B.  158 ;  see  R.  v.  Justices  of  West  Biding,  &  Q.B.I ;) 


s.  v.j  appeal.  241; 

but  where  an  order  of  justices,  under  11  Geo.  II.,  c.  19,  s.  4,  adjudging    5.  Sea/rmg, 
the  payment  of  double  the  value  of  goods  fraudulently  removed,  was  and  Trial  of. 

affirmed  on  appeal  by  the.  sessions,  without  hearing,  owing  to  the   

absence  of  the  appellant's  attorney,  and  the  sessions  refused  to  re-open 
the  appeal,  except  on  the  terms  of  payment  of  full  costs,  the  Court  of 
Queen's  Bench  refused  to  interfere  by  manda/mus.  (/J.  v.  Justices  of 
Lancashire,  2  Jurist,  468,  B.  C.) 

The  first  step,  after  the  appeal  is  called  on,  is  that  the  appellant  Proof  to  givo 
should  prove  that  he  has  performed  the  conditions  (if  any)  precedent  to  ^j't;™'^"™" 
his  right  of  appeal ;  as  that  he  has  given  notice  of  the  appeal,  and 
entered  into  a  recognizance,,  or  the  like.     In  default  of  the  above  proof, 
the  sessions  have  no  jurisdiction  to  hear  the  appeal.     {Ante,  237.) 

But  it  seems,  however,  that  the  respondent  may  waive  proof  of  the  jRespondent  may 
above.     {B.  v.  Justices  of  Herts,  A  B.  ib  A.  561;  see  Talfmrd's  Dich.  Ses-  ™^?t?™°^  °^ 
sioiis,  650.)    Thus,  where  notice  of  appeal  was  given  against  a  poor-rate,  precedeut. 
and  the  respondents  attended  at  the  sessions,  and  prayed  a  respite, 
alleging  that  they  had  not  had  time  to  prepare  their  defence  to  the 
matters  stated  as  grounds  of  appeal,  the  appellant  opposed  the  respite, 
but  it  was  granted,  no  notice  of  appeal  having  been  proved,  or  expressly 
admitted.    An  order  of  respite  was  made  out,  embodying  the  grounds 
of  appeal  stated  in  the  notice  ;   it  was  held,  that  at  the   following 
sessions  the  appellant  was  entitled  to  be  heard  without  proving  any 
notice  of  appeal.     (JR.  v.  The  Justices  of  Hertfordshire,  1  Nev.  &  M.  331  ; 
4.B.S  Adol.  561.) 

The  court  of  sessions  are  to  say  whether  reasonable  notice  of  appeal 
has  been  given,  and  they  are  to  judge  what  notice  is  reasonable  where 
the  statute  does  not  require  any  particular  time  for  such  notice.  (See 
a.  V.  Justices  of  Sv/rrey,  5  B.  S  Aid.  539  ;  see  ante,  pp.  231,  233,  and 
as  to  the  rules  and  practice  of  sessions,  p.  238.) 

If  the  appeal  be  against  an  order  of  justices,  the  order  should  be  pro- 
duced by  the  appellants,  or  its  non-production  accounted  for  in  the 
usual  way,  and  some  other  evidence  of  it  be  given.  It  is  a  reasonable 
practice  to  make  this  a  necessary  preliminary  to  the  appeal ;  and  if  the 
sessions  dismiss  an  appeal  for  non-compliance  with  this  practice,  the 
court  will  not  interfere  by  a  writ  of  mandamus.  {R.  v.  Justices  of 
Sussex,  9  Bowl.  125  ;  Beg.  v.  Justices  of  Peterborough,  b  D.  S  L.  512.) 

The  appeal  having  thus  been  regularly  brought  before  the  sessions, 
they  should  proceed  to  hear  the  same. 

If  the  sessions  improperly  refuse  to  hear  the   appeal  upon  a  pre-  Sessions  impm- 
liminary  point  which  is  a  matter  of  law,  the  Court  of  Queen's  Bench  periy  dLsmissing 
will  compel  them  to  do  so  by  a  writ  of  mandamus  ;  {Beg.  v.  Justices  of  *^^^* 
Kesteven,  3  Q.  B.  810  ;  13  L.  J.  M.  0.  78;  B.  v.  Inhabitants  of  Frieston,  5 
B.  S  Ad.  597 ;  B.  v.  Justices  of  Sussex,  9  Dowl.  125  ;  B.  v.  Justices  of 
Cheshire,  8  Dov)l.  616  ;  B.  v.  Justices  of  Gloucestershire,  1  B.  S  Adol.  1;) 
where  one  witness  had  been  examined  on  the  appeal  before  the  objec- 
tion as  to  the  jurisdiction  was  taken  ;  {R.  v.  Justices  of  Cumberland,  4 
Ad.  S  Mil.  695  ;)  where  part  of  the  appeal  had  been  heard  ;   (B.  v. 
Justices  of  Carnarvon,  4  B.  <&  Aid.  86.)    And  it  seems  that  the  Court  of 
Queen's  Bench  will,  upon  granting  the  mandamus,  take  into  their 
consideration -the  evidence  given  before  the  sessions.     {B.  v.  Justices  of 
Cheshire,  supra.) 

The  m<xndmmis  should  be  applied  for  within  the  term  next  after  the 
refusal  to  hear  the  appeal.  {Beg.  v.  Becorder  of  Bichmond,  B.  B.  &  E. 
253 ;  27  L.  J.  M.  C.  197-;  B.  v.  Justices  of  the  West  Biding,  2  Q.  B.  706 : 
U  L.  J.  M.C  80.) 

If  the  sessions  dismiss  the  appeal  subject  to  a  case,  which  the  ap-  when  appeal 
plicants  for  the  case  do  not  take  up  to  the  Court  of  Queen's  Bench,  f^^^^^  ™''J^'' 
that  court  will  not,  at  the  applicant's  instance,  grant  a  mandamus  to 
enter  continuances  and  hear  the  appeal.     {B.  v.  Justices  of  the  West 
Biding,  1  Ad.  £  Ell.  607  ;   B.  v.  Justices  of  Suffolk,  6  Ad.  cfe  Ell.  109  ; 
B.  V.  Justices  of  Northampton,  6  Ad.  <&  Ell.  111.) 
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Where  seBsbns 
rightly  refuse  to 
hear  appeal,  hut 
for  iueuMcient 
reasons. 

ProceediDgs  ou 
hearing. 


As  to  conviction 
or  orders. 

Formal 
ohjections. 


[s.  V 

When  a  case  stated  is  sent  back  to  tlie  sessions  to  be  re-stated,  the 
party  who  in  the  first  instance  succeeded  at  sessions  is  not  bound  to  stir 
the  case  for  the  purpose  of  having  the  order  of  sessions  reviewed ;  and 
therefore,_  -where,  on  appeal  against  an  order,  the  sessions  quashed  the 
order  subject  to  a  case,  and  the  case  was  stated  and  argued,  when  the  court 
sent  back  the  case  to  be  re-stated,  and  the  respondents,  without  applying 
to  the  appellants  for  a  meeting  to  re  state  the  case,  and  without  giving 
them  notice  of  an  intention  on  their  part  to  bring  the  matter  before  the 
next  quarter  sessions,  moved  the  sessions  in  the  absence  of  the  appellants, 
that  the  original  order  might  be  confirmed,  and  the  sessions  confirmed 
it  accordingly.  The  last  order  of  sessions  was  quashed  because  no  notice 
of  the  application  to  sessions  was  given  to  the  appellants,  though  they 
had  been  served  with  the  rule  for  sending  the  case  back  to  be  re-stated. 
(fieg.  V.  Barnes,  3  Q.  B.  437;  see  aXao  post,  p.  247.) 

If  the  sessions  rightly  refuse  to  hear  the  appeal,  the  Court  of  Queen's 
Bench  will  not  compel  them  to  hear  it,  upon  the  ground  that  they  so 
refused  for  insufficient  reasons.  {R.  v.  Justices  of  the  West  Riding,  1 
G.  &  D.  630,  see  amte,  241.) 

It  may  be  as  well  here  to  state  that  in  some  cases  the  appellant 
cannot,  by  the  statute  giving  the  appeal,  go  into  any  ground  of  appeal 
not  stated  in  his  notice :  but  when  this  is  not  the  case  the  appel- 
lant may  be  allowed  to  travel  out  of  it,  provided  it  has  not  misled  the 
respondent,  in  which  case  the  sessions  should  sometimes  adjourn 
the  appeal.  {R.  v.  Justices  of  Westmoreland,  10  B.  <h  Cres.  226 ;  ante, 
232.) 

Where  the  appeal  is  against  a  conviction,  the  clerk  of  the  peace  first 
reads  the  conviction  which  has  been  returned  by  the  convicting  jus- 
tices, (a)    If  any  objections  arise  on  the  face  of  the  conviction,  the 


Sessions  only  to 
take  notice  of 
record  of  con- 
viction returned 
by  justices. 


(a)  The  sessions  can  only  take 
notice  of  the  record  of  the  conviction 
returned  by  the  magistrate.  Thus  a 
conviction  on  48  Geo.  III.  c.  74,  s.  13, 
having  been  appealed  against,  the 
magistrate  returned  to  the  session  a 
record  of  conviction,  signed  and  sealed 
the  5th  June,  1811,  setting  forth  that 
the  appellant  on  such  a  day  was,  on 
the  complaint  of  Isaac  Mann,  con- 
victed, &o.  It  appeared  on  the  trial 
of  the  appeal,  that  at  the  time  of  the 
conviction  an  instrument  bearing  the 
same  date  was  regularly  signed  and 
sealed  by  the  magistrates,  stating  that 
the  defendant  on  the  same  day  was, 
ou  the  complaint  of  W.  Bowne  and 
Tsaaa  Ottley,  convicted,  &c.  A  copy 
of  this  latter  instrument  had  been 
delivered  by  the  justice's  clerk  to  the 
defendant,  written  on  the  back  of  the 
information,  which  information  there- 
by appeared  to  be  that  Of  Isaac  Mann, 
and  not  of  W.  Bowme  and  /.  Ottley, 
who  were  in  fact  the  witnesses,  and 
not  the  informers.  This  copy  was 
produced  by  the  appellant  at  the  ses- 
sions, but  the  court  refused  to  let  it 
be  filed.  They,  however,  took  notice 
of  it  as  a  memorandum  or  minute  of 
the  conviction,  and  ordered  that  which 
was  returned  on  parchment  by  the 
magistrate,  and  filed,  to  be  quashed, 


because  of  its  variance  from  the  above 
minute.  This  order  of  the  sessions 
having  been  removed  by  certwra/ri,  a 
rule  was  obtained  for  quashing  it, 
which  in  effect  was  to  set  up  again 
the  conviction  returned  by  the  magis- 
trates. Upon  argument,  the  Court  of 
Queen's  Bench  considered  the  convic- 
tion returned  to  the  sessions  by  the 
magistrate  as  the  only  one  of  which 
the  sessions  could  take  notice,  and 
that,  consequently,  they  had  done 
wrong  in  quashing  it  on  account  of 
the  manifest  mistake  in  the  copy  or 
memorandum  produced  by  the  appel- 
lant. (R.  V.  Alien,  15  East.  333,  346.) 
It  was  said  by  the  court  upon  that 
occasion,  that  if  the  justice  had  done 
wrong  in  returning  an  improper  con- 
viction to  the  sessions,  he  would  be 
punishable;  but  it  (Hearly  appeared 
that  the  copy  delivered  to  the  appel- 
lant was  drawn  up  in  the  form  he 
received  it  by  mere  mistake,  for  it 
was  drawn  up  on  the  back  of  the 
information  of  the  very  person  who 
was  the  true  informer.  (B.  v.  AUen, 
15  East,  333,  346.)  And  the  court 
agreed,  in  this  case,  that  as  the  defen- 
dant had  chosen  to  stand  upon  the 
objection  which  he  had  taken,  he  had 
avoided  entering  into  the  merits  of 
the  case  upon  the  appeal;  and  they 


ippellant  usually  begins,  and  he  is  bound  to  state  all  bis  objections 
iiereto  at  once,  in  order  that  they  may  be  met  on  the  other  side,  for  it 
BTOuld  be  endless  if  each  objection  were  tu  be  discussed  and  decided 
leriatvm. 

By  12  &  13  Vict.  c.  45,  s.  7,  "  Whereas  in  many  cases,  where  jus- 
tices of  the  peace  are  by  law  empowered  to  make  orders  or  to  give 
judgments,  great  expense  and  frequent  failures  of  justice  have  been 
jccasioned  by  reason  that  such  orders  or  judgments  have,  on  appeal  to 
the  general  or  quarter  sessions  of  the  peace,  been  quashed  or_  set  aside 
apon  exceptions  or  objections  to  the  form  of  the  order  or  judgment, 
irrespective  of  the  truth  and  merits  of  the  matters  in  question :  for 
remedy  thereof  be  it  enacted,  that  if  upon  the  trial  of  any  appeal  to  any 
court  of  general  or  quarter  sessions  of  the  peace  against  any  order  or 
judgment  made  or  given  by  any  justice  or  justices  of  the  peace,  any 
objection  shall  be  made  on  account  of  any  omission  or  mistake  in  the 
drawing  up  of  such  order  or  judgment,  and  it  shall  be  shown  to  the 
satisfaction  of  the  court  that  sufficient  grounds  were  in  proof  before  the 
justice  or  justices  making  such  order  or  giving  such  judgment  to  have 
authorised  the  drawing  up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court,  upon  such  terms  as  to  payment 
of  costs  as  it  shall  think  fit,  to  amend  such  order  or  judgment,  and  to 
adjudicate  thereupon  as  if  no  such  omission  or  mistake  had  existed." 

Sect.  9.  "  And  be  it  enacted,  that  the  decisions  of  the  court  of  general 
or  quarter  sessions  of  the  peace  upon  the  hearing  of  any  appeal,  as  to 
the  amending  or  refusing  to  amend  any  order  or  judgment  of  a  justice 
or  justices  appealed  against,  shall  be  fiinal,  and  shall  not  be  liable  to  be 
reviewed  in  any  court,  by  means  of  a  writ  of  certiorari  or  mandamus, 
or  otherwise." 

By  11  &  12  Viet.  o.  44,  s.  6,  "  It  is  enacted,  that  in  all  cases  where  a 
warrant  of  distress  or  warrant  of  commitment  shall  be  granted  by  a 
justice  of  the  peace  vipon  any  conviction  or  order,  which  either  before  or 
after  the  granting  of  such  warrant  shall  have  been  or  shall  be  confirmed 
upon  appeal,  no  action  shall  be  brought  against  such  justice  who  so 
granted  such  waiTant,  for  any  thing  which  may  have  been  done  under 
the  same  by  reason  of  any  defect  in  any  such  conviction  or  order." 

See  also  5  Geo.  II.  c.  19,  s.  1. 

Judgments  would  include  convictions.  {Paley  on  Conv.,  5th  ed.  360.) 
Similar  provisions  are  contained  with  reference  to  orders  of  removal  in 

11  (fc  12  "Vict.  c.  31,  s.  6,  and  as  to  lunacy  orders,  16  &  17  Vict.  c.  97, 
s.  116. 

Should  the  objections  to  the  form  of  the  conviction  be  overruled,  or 
none  be  taken  in  limine,  the  respondent,  or  his  counsel,  opens  his  case 
upon  the  merits,  and  calls  his  witnesses  ;  and  he  is  not  confined  to  such 
witnesses  as  were  examined  below.  (See  imfra.)  Such  witnesses  may 
be  cross-examined. 

The  onus  being  thrown  upon  the  prosecutor  to  sustain  the  prosecutionr 
if  no  one  appears  to  sustain  it,  it  becomes  the  duty  of  the  court  to  give 
effect  to  the  appeal,  and  to  quash  the  conviction  upon  the  presumption 
that  the  prosecutor  is  unable  to  support  the  conviction,  inasmuch  as  he 
does  not  appear  to  do  so.  (lieg.  v.  Purdey,  5  B.  &  8.  909  ;  34  L.  J. 
M.  C.  4.)  So  also  in  the  case  of  orders  the  respondents  must  begin  and 
support  the  oi'der,  or  the  appeal  will  prevail  without  more.    {R.  v.  Knill, 

12  East,  50  ;  H.  v._  Newbury,  4  Term  B.  475.) 

If  the  court  thinks  the  case  thus  opened  and  proved  requires  an 
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Appellant's 
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therefore  refused  to  send  the    case 
down  again  to  be  heard  upon  the 
merits.     (See  Paley  on    Conv.  5  ed. 
Macnamwra,  289,  290.) 
If,  indeed,   a    magistrate   ^Yilfu^y 


misstate  material  evidence,  he  will  be 
subject  to  a  criminal  information  or 
indictment.  (jB.  v.  Barker,  1  East, 
186.  See  post,  "Conviction,"  and 
"Justices.") 
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Case  sent  back 
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answer^  the  appellant  then  opens  his  ease  and  calls  his  witnesses,  with 
the  like  liberty  of  calling  fresh  evidence,  in  addition  to  what  he  may- 
have  relied  upon  on  the  hearing  of  the  information. 

As  soon  as  the  appellant's  case  is  closed,  the  respondent  has  a  general 
reply  upon  the  whole  case,  if  the  appellant  calls  witnesses  ;  hut  if  the 
appellant  calls  no  witnesses,  the  case  is  closed  by  the  appellant's,  or  his 
counsel's,  address. 

Both  parties  are  at  liberty  to  examine  all  competent  witnesses  on 
their  behalf,  without  regard  to  whether  they  have  been  examined  before 
or  not,  unless  it  is  provided  by  statute,  (as  by  the  48  Geo.  III.  c.  74,  a. 
15,)  that  upon  the  appeal  the  same  witnesses,  and  no  other,  shall  be  re- 
examined. (Breedon  v.  Gill,  1  Ld.  Saym.  219,  which  was  a  conviction 
on  the  Malt  Act.)  And  this  rule  extends  to  appeals  to  the  commis- 
sioners of  appeals  in  matters  of  excise.  (-B.  v.  Convmissioners  of  Appeal 
in  Matters  of  Excise,  3  M.  d;  S.  133  ;  see  B.  v.  Jeffery,  2  D.  S  B.  860  ; 
1  B.  (£■  0.  604 ;  Foley,  Com),  by  Macnamara,  369  ;  post,  "  Excise," 
Vol.  II.)  See  as  to  appeals  against  orders  of  removal,  post,  "  Poor," 
Vol.  IV. 

On  a  case  sent  back  to  the  sessions  to  be  re-stated,  they  may  receive 
further  evidence.  (B.  v.  Bloxam,  3  Nev..<&  M.  385  ;  1  Ad.  &  El.  386'; 
see  B.  V.  Justices  of  Suffolk,  1  B.  S  Aid.  645.     See  post,  247.) 
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(2.)  Judgment  on,  and  how  far  conclusive. 

"When  the  case  and  proceedings  are  closed,  the  chairman  collects  the 
opinion  of  the  justices,  and  pronounces  that  of  the  majority  for  con- 
firming or  quashing  the  order,  conviction,  or  rate,  which  is  the  subject 
of  the  appeal.  _ 

In  giving  this  judgment,  the  justices  who  made  the  order  have  no 
right  to  vote.  {Case  of  Fixham  tithing,  2  iSalk.  407  ;  Beg.  v.  Justices  of 
Hertfordshire,  6  Q.  B.  753,  infra.) 

Also  magistrates  interested  in  the  appeal  have  no  right  to  vote.  If 
they  do,  the  Court  of  Queen's  Bench  will  quash  the  order  of  sessions, 
though  there  be  a  statutory  clause  taking  away  the  writ  of  certioraH. 
(^Reg.  V.  Justices  of  Hertfordshire,  uhi  sup. ;  B.  v.  The  Cheltenham  Com- 
missioners, 1  Q.  B.  467  ;  Charte  v.  Kennington,  2  Str.  1173  ;  B.  v.  Ywr- 
pole,  4  T.  B.  71  ;  B.  v.  Chidridge,  b  B.  &  C.  459.) 

A  paving  Act  empowered  commissioners  to  lay  rates,  giving  to 
parties  aggrieved  an  appeal  to  the  quarter  sessions,  whose  order  was  to 
be  final ;  and  no  order,  rate,  <fec.,  was  to  be  removed  by  certiorari.  On 
appeal  against  a  rate,  the  respondents  objected  to  the  admission  of 
certain  evidence  ;  the  sessions,  by  a  majority  of  eleven  magistrates  to 
eight,  held  the  evidence  admissible :  three  of  the  eleven  magistrates 
were  partners  in  a  company  to  which  belonged  certain  premises  assessed 
to  the  rate  in  the  name  of  the  occupier.  The  sessions  quashed  the  rate ; 
held  that,  a  question  in  the  cause  having  been  decided  by  a  court 
improperly  constituted,  on  account  of  the  interest  of  the  three  magi- 
strates, the  clause  prohibiting  certiorari  did  not  operate  ;  and  the  Court 
of  Queen's  Bench  had  the  order  of  sessions  brought  up  by  certiorari, 
and  quashed  it  on  affidavit  of  the  above  facts,  although  the  affidavits 
did  not  satisfy  the  court  that  the  magistrates  had  acted  partially,  (if. 
V.  Cheltenham,  Convmissioners,  uhi  sup.  See  post,  "  Certiorari,"  and 
"  Sessions.") 

Lord  Denman,  in  giving  his  judgment  in  this  case,  said,  "  A  difficulty 
does  certainly  arise  from  the  case  of  B.  v.  Justices  of  Monmouthshire,  (8 
B.  &  C.  137,)  reported  in  Messrs.  Manning  and  Ryland's  Eeports  as  B. 
V.  The  Inhabitants  of  UsTce  ;  (2  Man.  dk  B.  172  ;)  but,  in  comparing 
these  reports,  and  looking  at  the  account  of  the  case  in  Burn's  Justice, 
(vol.  iv.  p.  919,  28th  ed. ;  see  post,  Vol,  IV.,)  which  appears  to  be  com- 
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piled  from  the  two,  it  is  clear  that  Lord  Tenterden  was  not  sanctioning     5.  Rearing 
the  voting  by  a  magistrate  in  a  case  where  he  had  an  interest.    It  seems  cimd  Trial  of. 

that  the  party  applying  for  the  uerUorwri  wanted  to  quash  the  order  of  

removal.  The  sessions  at  the  trial  of  the  appeal  had  made  an  order  of 
adjournment,  two  magistrates  having  previously  voted  for  the  re- 
spondent parish,  and  two  for  the  appellants ;  one  of  the  former  being  a 
rated  inhabitant  of  the  respondent  parish.  The  party  applying  for  the 
certiorari  contended  that  this  was,  in  law,  a  decision  for  the  appellant 
parish,  because  the  vote  of  the  interested  magistrate  could  not  be  con- 
sidered as  any  vote-;  and  that  consequently  the  sessions  had  no  power 
to  adjourn  the  appeal  after  such  a  decision.  They,  therefore,  proposed 
to  quash  both  the  order  of  removal  and  the  order  of  adjournment. 
Lord  Tenterden  then,  after  protesting  against  a  magistrate's  voting 
where  he  is  interested,  refused  to  quash  the  order  of  adjournment, 
because,  as  to  that,  the  Court  of  Queen's  Bench  could  not  sit  in  error  on 
a  decision  of  the  court  below  in  a  matter  within  its  jurisdiction  ;  and, 
as  to  the  order  of  removal,  there  had  clearly  been  no  valid  decision  of 
the  sessions  against.it,  and  this  court  could  not  make  one.  Therefore, 
neither  branch  of  the  rule  which  it  was  proposed  to  make  on  the  orders 
being  brought  up  could  have  been  granted.  But  this  is  a  very  different 
thing  from  refusing  to  interfere  for  the  purpose  of  preventing  a  decision 
'  taking  effect  in  which  an  interested  magistrate  has  participated." 

But  it  seems  that  interested  magistrates  may  vote  with  the  consent  of 
the  parties  to  the  appeal.     {Id. ) 

A  rate-payer  in  the  appellant  parish  upon  an  a.ppeal  against  an  order 
of  removal,  is  interested  in  the  result  of  the  appeal.  {JR.  v.  Justices  of 
Suffolk,  18  Q.  B.  416 ;  21  L.  J.  M.  G.  169.)  So  is  a  deputy  recorder 
who  is  a  rated  inhabitant  in  a  parish  in  a  union  where  the  appeal  was 
between  two  other  parishes  of  the  same  union  respecting  the  valuation 
of  rateable  property,  when  the  parishes  contributed  to  a  common  fund. 
{Reg.  V.  Recorder  of  Cambridge,  8  E.  S  B.  637;  27  L.  J.  M.  G.  160.) 
And  the  16  Geo.  II.  c.  18,  which  gives  power  to  justices  of  a  county, 
city,  borough,  &c.,  to  act  in  things  relating  to  their  office,  so  far  as  the 
same  relates  to  the  poor  laws,  &c.,  notwithstanding  they  are  rated  to 
or  chargeable  with  the  taxes  and  rates  within  such  parish,  <fcc.,  affected 
by  such  acts,  removes  the  objection  as  to  justices,  but  the  deputy 
recorder  at  sessions  is  not  acting  as  a  justice  of  the  borough.     (J6.) 

So  a  magistrate  who  made  the  original  order,  and  is  a  respondent  in 
the  appeal,  and  one  who  is  a  creditor  of  a  turnpike  trust,  having  money 
owing  to  him,  which  was  secured  solely  upon  the  tolls  of  the  trust,  are 
interested  in  the  event  of  an  appeal  against  an  order  that  part  of  the 
assessment  levied  under  5  &  6  Will.  IV.  c.  50,  should  be  paid  by  the  - 
surveyor  of  highways  of  a  parish  to  the  commissioners  of  the  turnpike 
trust  to  be  laid  out  in  the  repair  of  such  part  of  the  turnpike  road  as 
lay  in  the  parish.    {Reg.  v.  Justices  of  Hertfordshire,  6  Q.  B.  753.) 

It  is  the  duty  of  an- interested  justice  to  voluntarily  withdraw  from 
the  court  when  the  appeal  is  called  on.  {Reg.  v.  Justices  of  Suffolk,  18 
Q.  B.  416 ;  21  L.  J.  M.  G.  169.) 

The  decision  of  the  court,  of  which  an  interested  justice  forms  a  mem- 
ber, is  vitiated,  whether  the  majority  turns  upon  his  vote  or  not,  and 
whether  his  interference  had  any  influence  or  not.  {Reg.  v.  Justices  of 
Suffolk,  id. ;  Reg.  v.  Justices  of  Hertfordshire,  id.  See  post,  tit.  "  Ses- 
sions.") 

It  may  be  a  question  whether  the  "Justice  of  the  Peace  Act,  1867,"   "Justice  of  tie 
(30  &  31  Vict.  c.  115,)  which  removes  the  disqualification  on  account  of  Sg^y  ?.■*■"*' 
being  a  rate-payer,  applies  to  appeals  under  the  Acts  mentioned  therein. 
(See  post,  tit.  "  Sessions.") 

The  Court  of  Queen's  Bench,  in  the  above  case  of  B.  v.  The  CMten- 
ham  Commissioners,  on  quashing  the  order  of  sessions,  granted  a  rule 
nisi  for  a  mandamus  commanding  the  sessions  to  hear  the  appeal. 
The  chairman  lias  the  same  right  to  vote  as  any  other  justice  present ;  chairman. 
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but  lie  has  no  casting  or  double  vote  to  give,  in  case  the  numbers, 
including  his  own  vote,  shall  be  equal.  In  case  of  equal  division,  it 
seems  that  the  proper  course  is  for  the  court  to  order  the  appeal  to 
stand  adjourned  till  the  next  sessions  ;  and  it  has  been  said,  that  it  is 
the  duty  of  the  clerk  of  the  peace  so  to  enter  it.  (See  B.  v.  The  Justices 
of  Leicestershire,  1  M.  <&  8.  442.)  But  this  doctrine  has  been  disputed 
in  the  case  of  the  £.  v.  Justices  of  Moivmouthshi/re,  (4  B.  &  0.  844 ;  7 
D.  &  R.  334,)  in  -which  it  was  contended  that,  as  the  respondents, 
in  case  of  removal,  are  bound  to  support  the  order,  they  fail  to  do  so, 
when  the  court  does  not  decide  with  them,  and  consequently  the  order 
must,  on  equal  division,  be  quashed.  (And  see  R.  v.  Inhabitants  of 
Fladbury,  10  Ad.  &  Ell.  706  ;  2  Per.  S  D.  471.)  On  this  point  the 
court  gave  no  opinion  ;  but  the  court  clearly  held,  that  the  bench  at 
sessions,  having,  on  an  equal  division,  given  judgment  that  the  order 
should  be  quashed,  that  judgment  so  given,  even  if  erroneous,  could 
not  be  reviewed  by  the  Court  of  Queen's  Bench,  as  no  case  had  been 
reserved  for  their  opinion.  (iJ.  v.  Justices  of  Leicestershire,  1  M.  S  S. 
444 ;  Talf.  Dick.  Sess.  660, 661.)  See  also  the  judgment  of  Lord  Denman, 
in  B.  V.  Cheltenham  Gormnisswy)iers,  swpra,  p.  244.)  But  in  Reg.  v.  Beltmi, 
(11  Q.  B.  380;  17  L.  J.  M.  C.  70,)  Lord  Denman,  in  answer  to  the 
argument  that  if  the  court  were  equally  divided  in  opinion  the  appeal 
•would  not  be  decided,  said  that  that  amounted  legally  to  a  judgment, 
that  nothing  should  be  done  in  that  case,  and  the  result  \s[ould  be  that 
the  judgment  of  the  sessions  would  be  the  judgment  of  the  justices  out 
of  sessions. 

Where  a  case  from  the  quarter  sessions  stated,  that  the  justices  being 
equally  divided  in  opinion,  the  chairman  gave  a  casting  vote  in  favour 
of  the  order,  which  was  confirmed  accordingly ;  that  on  the  following 
day  the  appellant's  counsel  protested  against  the  legality  of  the  decision ; 
that  the  question  was  then  argued  on  both  sides,  and  that  the  justices 
then  present  "determined  to  adhere  to"  the  former  decision;  the 
Court  of  Queen's  Bench  held,  that,  although  the  proceeding  on  the  first 
day  was  irregular,  they  could  not  assume  that  the  judgment  on  the 
second  day  was  not  a  judgment  upon  the  merits.  {B.  v.  Inhabitants  of 
Fladbury,  swpra?) 

The  Court  of  Queen's  Bench  cannot  compel  the  sessions  by  mandarmis 
to  give  their  reasons  for  their  judgment,  or  make  any  special  entries  on 
their  record.  {R.  v.  Justices  of  Devon,  1  Chit.  Rep.  34,  164  ;  B.  v. 
Justices  of  Worcestershire,  id.  649  ;  Ex  parte  Mcrrgan,  2  Chit.  250 ;  B. 
V.  Commissioners  of  Flockwold  Inclosure,  id.  251  ;  B.  v.  Justices  of  WUta, 
id.  257  ;  post,  "  Sessions,"  Vol.  V.) 

Nor  will  the  court  grant  a  mandamus  to  erase  an  entry  made  by  the 
sessions,  when  they  have  not  stated  a  case  for  the  court;  {Ex. parte 
Overseers  of  Pontefract,  3  Q.  B.  391  ;  Ex  parte  Overseers  of  Acworth,  3 
Q.  B.  397;)  in  which  cases  the  entry  sought  to  be  erased  was  "quashed, 
not  on  the  merits,"  unless  the  sessions  have  no  authority  whatever  to 
make  the  entry  sought  to  be  erased  ;  (Beg.  v.  Justices  of  West  Riding, 
id.  394,  399 ;)  or  the  entry  has  been  obtained  in  an  irregular  and 
improper  manner,  and  is  converted  to  a  fraudulent  purpose;  {B.  v. 
Jiistices  of  West  Biding,  5  Q.  B.  1,  ante,  p.  238  ;)  and  in  the  aise  of 
malversation  the  Court  of  Queen's  Bench  will  set  aside  the  judgment  of 
the  sessions,  and  this  though  there  be  a  statute  taking  away  the  writ 
of  certiorari.  {R.  v.  Cheltenham,  \1  A.<b  E.  467  ;  \  G.  &  D.  167  ;  post, 
"  Certiorari,"  and  "  Sessions,"  Vol.  V.) 

See  post,  "  Poor,"  Vol.  IV.,  as  to  the  sessions  making  a  special  entry 
when  an  order  of  removal  is  quashed  for  want  of  form,  in  order  to 
prevent  their  judgment  being  conclusive  upon  a  subsequent  appeal. 

If  the  right  to  a  certiorari  is  not  expressly  taken  away,  the  sessions 
may  remit  a  case,  on  proved  or  admitted  facts,  to  the  Court  of  Queen's 
Bench,  aild  this  is  usually  done  on  doubtful  and  difficult  questions. 
(See  ^osi,  tit.  "Certiorari,"  and  "Sessions,"  Vol.  V.) 
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The  com-t  refused  to  heai-  a  case  sent  up  by  the  quarter  sessions,     3.  Hearing  ' 
which  concluded  thus,  "If  the  Court  of  Queen's  Bench  shall  be  of  amd  Trial  of. 

opinion,  &c.,  then  the,  order  to  be  confirmed  ;  but  if  the  court  shall  be 

of  a  contrary  opinion,  then  the  appeal  to  stand  respited  until  the  next 
sessions  after  the  judgment  of  the  court,"  because  the  sessions  had  at 
the  same  time  asked  the  court  to  decide  the  case,  and  had  reserved  the 
power  6f  afterwards  deciding  it  themselves.  {Beg.  v.  Inhabitants  of 
Wistow,  IG.SD.  681.) 

If  the  sessions  quash  the  conviction  for  matter  of  form,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  the  validity  of  the  objection, 
and  it  appears  to  the  court  when  the  conviction  is  returned  that  there 
is  no  defect  of  form,  the  court  will  send  the  case  back  to  be  heard  on 
its  merits.  {R.  v.  ttidgway,  ID.  S  R.  132;  5  B.  ti;  A.  527.  See  the 
case  in  i-a].\,post,  252;  and  see  R.  v.  Inhabitants  of  Arlecdon,  11  Ad.  S 
Ell.  87  ;  cMi<e,  234.)     . 

Where  an  order  of  justices  has  been  quashed  on  appeal,  subject  to  a  Case  sent  back 
ease,  and  the  Court  of  Queen's  Bench  directs  the  case  to  be  re-stated,  ^^jfj  of^'^''' 
the  sessions  have  no  jurisdiction  to  hear  evidence  thereon,  or  to  confirm  ro-hearing, 
or  quash  the  order  without  a  notice  by  one  of  the  parties  to  the  other 
of  an  intention  to  proceed  at  such  sessions,  which  notice  may  in  such  a 
case  be  given  by  the  respondents.    {JR.  v.  Barnes,  2  0.  &  D.  233  ;  3  Q. 
B.  iZ7,ante,  pp.  242,  244.) 

Serving  a  copy  of  the  rule  of  the  Court  of  Queen's  Bench,  directing 
the  case  to  be  re-stated,  will  not  dispense  with  such  service  of  a  "notice. 
(Id  ;  see  ante,  242.) 

Where  the  quarter  sessions  have  dismissed  an  appeal  upon  a  point  of 
practice  subject  to  a  case,  which  the  applicants  for  the  case  have  not 
brought  up,  the  Court  of  Queen's  Bench  will  not,  at  their  instance,  grant 
a  mandamus  to  enter  continuances  and  hear  the  appeal.     {Ante,  242.) 

Where  the  sessions  refused  to  hear  or  respite  an  appeal  against  an 
order  of  removal,  upon  the  ground  that  notice  of  the  grounds  of  appeal 
had  not  been  given  as  required  by  the  statute,  and  confirmed  the  order 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  a  special  case, 
&c.,  and  subsequently,  at  the  same  sessions,  upon  a  motion  of  course 
made  by  the  appellants,  an  order  was  made  permitting  the  same  appeal 
to  be  entered  a  second  time,  to  be  tried  at  the  next  general  quarter 
sessions  of  the  peace  ;  at  which  sessions  the  justices  dismissed  the  appeal 
when  they  found  out  that  it  was  the  same  one  that  they  had  previously 
dismissed,  subject  to  a  case,  which  had  not  been  taken  up  ;  the  Court 
of  Queen's  Bench  held,  upon  a  case  reserved,  that  they  had  rightly  done 
so.    {R.  V.  Inhabitants  of  Oundle,  3  Q.  B.  353,  n.) 

The  sessions  caimot  delegate  the  decision  of  an  appeal  to  another,  jfo  delegation  of 
However,  by  the  consent  of  the  parties  or  their  attornies,  the  sessions  antliority  of 
may  hand  over  the  consideration  of  the  matter  in  dispute  to  third  sessions  aUowed. 
persons,  or  to  a  committee  of  their  own  body,  in  order  to  report  to 
them  ;    and  may  adopt  the  report,  and  make  an  order  accordingly, 
without  further  exercising  their  own  judgment.     {Talf.  Dick  Sess.  656, 
citing  R.  V.  Justices  of  Northampton,  Cold.  Sett.  Cos.  30 ;  R.  v.  Natland, 
Burr.  Sett.  Cas.  793  ;   (cited  5  Tyr.  R.  1056;   2  C.  M.  dh  R.  377;)  R.  v. 
Harding,  2  Salic.  477.     See  post,  "  Sessions.") 

Now,  by  12  &  13  Vict.  c.  45,  s.  11,  "And  be  it  enacted,  that  any  time  Power  to  state  a 
after  notice  given  of  appeal  to  any  court  of  general  or  quarter  sessions  special  case 
of  the  peace  against  any  judgment,  order,  rate  or  other  matter  (except  fteSfr" '" 
an  order  in  bastardy,  or  a  proceeding  under  or  by  virtue  of  any  of  the  previously, 
statutes  relating  to  her  Majesty's  revenue  of  excise  or  customs,  stamps, 
taxes  or  post  office),  for  which  the  remedy  is  by  such  appeal,  it  shall  be 
lawful  for  the  parties,  by  cQpsent  and  by  order  of  any  judge  of  one  of 
the  superior  courts  of  common  law  at  Westmin.ster,  to  state  the  facts  of 
the  case  in  the  form  of  a  special  case,  for  the  opinion  of  such  superior 
court,  and  to  agree  that  a  judgment  in  conformity  with  the  decision  of  ■ 
such  court,  and  for  such  costs  as  such  coxirt  shall  adjudge,  may  be 
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entered  on  motion  by  either  party  at  the  sessions  next,  or  next  but  one, 
after  such  decision  shall  have  been  given  ;  and  such  judgment  shall  and 
may  be  entered  accordingly,  and  shall  be  of  the  same  eflfect  in  all 
respects,  as  if  the  same  had  been  given  by  the  court  of  general  or 
quarter  sessions,  upon  an  appeal  duly  entered  and  continued." 

A  case  stated  by  order  of  a  judge  under  12  &  13  Yict.  c.  45,  s.  11,  is 
in  substance  on  the  footing  of  an  ordinary  case  from  sessions,  though 
not  so  in  form,  and,  therefore,  on  the  argument,  the  party  supporting 
the  order  is  not  entitled  to  a  reply,  as  he  would  be  on  a  special  case. 
{Overseers  of  Wigton  v.  Overseers  of  Snaith,  16  Q.  B.  502.) 

By  the  12  &  13  Vict.  c.  45,  s.  12,  "Whereas,  by  a  statute  passed 
in  the  tenth  year  of  King  "William  the  Third,  intituled  '  An  Act  for 
determining  Differences  by  Arbitration,'  provision  was  made  for 
rendering  more  effectual  the  awards  of  arbitrators  in  the  case  of  con- 
troversies and  disputes,  for  which  there  is  no  other  remedy  but  by 
personal  action  or  by  suit  in  equity  ;  and  whereas  it  is  expedient  in 
like  manner  to  facilitate  and  render  more  effectual  references  to 
arbitration  of  controversies  and  disputes,  for  which  the  remedy  is  by 
appeal  to  a  court  of  genei'al  or  quarter  sessions  of  the  peace ;  Be  it 
enacted,  that  at  any  time  after  notice  given  of  appeal  to  any  court  of 
general  or  quarter  sessions  of  the  peace  against  any  order,  rate,  or  other 
matter  (except  a  summary  conviction,  or  an  order  in  bastardy,  or  any 
proceedings  under  or  by  virtue  of  any  of  the  statutes  relating  to  her 
Majesty's  revenue  of  excise  or  customs,  stamps,  taxes  or  post  office),  for 
which  the  remedy  is  by  such  appeal,  it  shall  be  lawful  for  the  parties  by 
themselves  or  their  attornies,  and  by  order  of  a  judge  of  her  Majesty's 
Court  of  Queen's  Bench,  to  submit  the  matter  or  matters  of  such  appeal 
to  the  award  or  umpirage  of  any  person  or  persons,  and  to  agree  that 
such  submission  should  be  made  a  rule  of  the  said  Court  of  Queen's 
Bench,  and  to  insert  such  agreement  in  their  submission,  or  the  con- 
dition of  the  bond  or  promise,  whereby  they  oblige  themselves  respec- 
tively to  submit  to  the  award  or  umpirage  of  such  person  or  persons  ; 
and,  thereupon,  such  and  the  like  proceedings  in  all  respects  shall  and 
may  be  taken  with  regard  to  submissions  under  this  Act,  and  to 
enforcing  awards  or  umpirages  thereupon,  and  to  setting  aside  the 
same  as  are  authorised  by  the  said  Act  of  King  "William  the  Third  with 
regard  to  the  cases  therein  provided  for  ;  and  every  award  or  lunpirage 
duly  made  under  this  Act  shall  be  as  binding  and  effectual  to  all  intents 
as  if  the  same  had  been  a  regular  judgment  of  the  said  court  of  general 
or  quarter  sessions,  and  shall  and  may,  on  the  application  of  either 
party,  be  enrolled  among  the  records  of  the  said  court  of  sessions." 

Sect.  13.  "  And  be  it  enacted,  that  it  shall  be  lawful  for  any 
court  of  general  or  quarter  sessions  of  the  peace  before  which  any 
appeal  (except  against  a  summary  conviction,  or  an  order  in  bastardy, 
or  any  proceedings  under  or  by  virtue  of  any  of  the  stataites  re- 
lating to  her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes  or 
post  office),  shall  be  brought  to  order,  with  consent  of  the  parties  or 
their  attornies,  that  the  matter  or  matters  of  such  appeal  be  referred  to 
arbitration  to  such  person  or  persons,  and  in  such  manner,  and  on  such 
terms  as  the  said  court  shall  think  reasonable  and  proper ;  and  such 
order  may  be  made  a  rule  of  the  Court  of  Queen's  Bench,  on  the 
application  of  either  party ;  and  the  award  of  the  arbitrator  or  arbi- 
trators, or  umpirage  of  the  umpire,  may  on  motion  by  either  party  at 
the  sessions  next,  or  next  but  one,  after  such  award  or  umpirage  shall 
have  been  finally  made  and  published,  or  after  the  decision  of  the  court 
of  Queen's  Bench  on  any  motion  for  setting  aside  the  same,  be  entered 
as  the  judgment  of  the  court  of  general  or  quarter  sessions  in  the  appeal, 
and  shall  be  as  binding  and  effectual  to  all  intents  as  if  given  by  the 
said  court :  Provided  always,  that  the  Court  of  Queen's  Bench  may,  if 
it  think  fit,  on  application  within  the  term  next  after  the  making  of  pub- 
.  .joa,tion  of  su<jh  award  or  umpirage,  either  refer  the  same  back  again  to 
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the  same  arbitrator,  arbitrators  or  umpire,  or  wholly  set  aside  the     5.  Hearmg 
award  or  umpirage  already  made,  and  may  in  the  latter  event  order  and  Trial  of. 

the  court  of  general  or  quarter  sessions  to  enter  continuances  and  hear   

the  appeal." 

The  order  of  reference  under  the  above  section  ought  to  provide  for 
the  costs  of  the  reference,  otherwise  the  sessions  at  which  the  judg- 
ment is  entered  has  no  power  to  order  either  party  to  pay  the  costs  of 
the  reference.  What  the  subsequent  CQurt  of  quarter  sessions  has  to  do 
is  a  mere  ministerial  duty,  viz.,  to  enter  the  award  as  the  judgment  of 
the  court.  (_Beg.  v.  Justices  of  West  Bidmg,  6  B.  S  S.  531 ;  34  L.  J. 
M.  C.  142 ;  as  to  costs,  seejpos<,  p.  257.) 

By  the  12  &  13  Vict.  c.  45,  s.  14,  "  And  be  it  enacted,  that  if  upon  where  reference 
any  reference  to  arbitration  under  this  Act,  it  shall  be  made  to  appear  abortive,  the 
to  the  Court  of  Queen's  Bench  that,  either  from  the  death  of  the  SayOTderseasions 
arbitrator  or  arbitrators  or  umpire,  or  from  any  other  cause,  it  has  to  hear  the 
become  impossible  that  an  award  or  umpirage  can  be  made,  it  shall  be  *PPs*i- 
lawful  for  the  said  court  to  order  the  court  of  general  or  quarter 
sessions  of  the  peace  to  enter  continuances  and  hea.r  the  appeal."  _ 

Sect.  15.  "  And  be  it  enacted,  that  the  several  provisions  relating  to  The  3  &  4  WiU. 
arbitrations  contained  in  an  Act  of  the  fourth  year  of  King  William  the  appUcabie  to'"' 
Fourth,  intituled  '  An  Act  for  the  further  Amendment  of  the  Law,  and  references  under] 
the  better  Advancement  of  Justice,'  shall  be  deemed  and  taken  to  be  thia  Act. 
applicable  to  arbitrations  under  this  Act ;  and  in  every  such  arbitration  Arbitrators  to 
the  arbitrator  or  arbitrators  or  umpire  shall  have  the  same  powers  of  a^^l^'^aj"' 
amendment  which  the  court  of  general  or  quarter  sessions  of  the  peace 
would  have  had  on  the  ti-ial  of  the  appeal." 

Sect.  16.  "  And  be  it  enacted,  that  no  recognizance  entered  into  pur-  Recognizances 
Buant  to  any  statute  or  statutes  for  the  prosecution  and  trial  of  any  t^gj'^^if  t^^lh-' 
appeal,  shall  be  deemed  to  be  forfeited  by  such  agreement  as  aforesaid  standing 
for  the  statement  of  a  special  case,  without  previously  going  to  the  reference. 
court  of  general  quarter  sessions,  or  by  any  submission  to  arbitration 
under  the  provisions  of  this  Act." 

The  judgment  of  sessions  upon  the  appeal,  when  they  have  jurisdic-  When  decision  of 
tion,  though  erroneous,  is  conclusive,  and  the  Court  of  Queen's  Bench  l^l^"'^  conolu- 
has  no  jurisdiction  to  review  their  judgment,  except  on  a  case  sent  wp  for 
Us  consideration ;  and  therefore  where  the  sessions,  having  heard  the 
witnesses  on  one  side,  had  refused  to  hear  those  on  the  other  side,  on. 
the  ground  that  their  testimony  had  been  prefaced  by  observations  on 
the  pai't  of  the  advocate,  contrary  to  their  usual  practice,  the  court 
refused  to  grant  a  mandamus  to  re-hear  the  appeal.  {R.  v.  Justices 
of  Gama/t-von,  4  B.  <6  A.  86;  and  see  JR.  v.  Inhabitants  of  Frieston,  5 

B.  S  Ad.  597  ;  H.  v.  Alkn,  15  Bast,  333 ;  B.  v.  Justices  of ,  1  Ch. 

Bep.  164;  B.  v.  Barrington,  4  D.  S  R.  735 ;  2  D.  <&  B.  M.  C.  365;  B. 
V.  Justices  of  Monmouth,  1  D.  &  R.  334 ;  Z  D.  <&  R.  M.  G.  410 ;  4  B.  (6 

.G.  844;  8B.(&G.  137;  R.  v.  Justices  of  Kent,  Q  B.  &  C.  283;  R.  v.  All 
Saints,  Stamfoi-d,  1  Jurist,  52;  Bx  parte  Inhabitants  ofBroseley,  7  A.  S 
E.  423;  B.  v.  Justices  of  Cheshire,  8  A.  SB.  398;  1  Per.  S  D.  88;  R.  v. 
Justices  of  West  Riding,  1  Q.  B.  624.) 

The  judgment  on  appeal  may  be  altered  during  the  continuance  of  Altering  decision, 
the  sessions  ;  {B.  v.  Justices  of  Leicestershire,  1  M.  S  S.  4A2 ;  B.  v. 
Justices  of  Yorkshire,  2  Q.  B.  705 ;)  but  after  the  termination  of  the 
sessions  without  an  adjournment  of  the  case,  and  without  judgment 
being  given,  a  subsequent  sessions  cannot  pronounce  judgment,  or  if 
judgment  has  been  given  a  subsequent  sessions  has  no  power  to  alter  it. 
{B.  V.  JmUces  of  Staffordshire,  7  E.  S  B.  935 ;  26  L.  J.  M.  C.  179.)  As 
to  making  out  the  order  for  costs  after  taxation,  see  post,  as  to  costs, 
p.  257.  I        J^     >  J 

In  B.  V.  Justices  of  Cambridgeshire  (1  D.  S  R.  325 ;  \  D.  S  R.  M. 

C.  86;  and  see  R.  v.  Pratt,  7  Ad.  4  Ell.  27;  2  Nev.  <&  Per.  102)  the 
defendant,  B.  D.,  having  been  convicted  of  forcibly  passing  a  turnpike- 
gate  without  paying  tolls,  the  sessions  on  appeal  rejected  evidence  to 
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show  that  the  gate  had  been  unlawfully  erected,  and  the  Court  of 
Queen's  Bench  refused  a  mandamus  to  compel  the  sessions  to  receive 
such  evidence,  the  admissibility  of  it  being  exclusively  a  questioa 
for  the  justices.  The  court  also  refused  to  issue  a  mandamus  to  the 
sessions  to  hear  an  original  complaint,  touching  the  conduct  of  the 
trustees  in  the  erection  of  the  gate,  leaving  the  party  to  proceed  by 
indictment  for  the  nuisance,  or  by  an  action  of  trespass,  if  liis  passage 
was  obstructed. 

But  where  any  preliminary  step  is  necessary  in  order  to  give  the 
court  of  quarter  sessions  power  to  hear  the  appeal,  and  the  court  comes 
to  a  wrong  conclusion  of  law,  not  of  fact,  in  respect  to  that  preliminary 
step,  the  court  will  interfere  by  mamdamus.  {Beg.  v.  G-oodrich,  19  L.  J. 
Q.  B.  413;  Beg.  v.  Recorder  of  Liverpool,  20  L.  J.  M.  C.  35;  Reg.  v. 
JwsUces  of  Bucks,  see  ante,  p.  233).  But  where  an  appeal  has  been  duly 
entered  and  called  on,  and  a  decision  given,  whether  upon  construction 
of  law  or  upon  the  facts,  which  results  in  the  exclusion  of  further 
evidence  ready  to  be  given,  there  is  no  declining  of  jurisdiction,  nor  can 
the  court  interfere  by  mandamus.  (Reg.  v.  Recorder  of  Liverpool,  uU 
supra ;  Reg.  v.  Pratt,  ubi  supra.) 

Whei'e  the  sessions  decided  that  sufficient  search  had  not  been  made 
for  an  agreement  to  let  in  secondary  evidence  of  its  contents,  the  court 
will  not  interfere  with  their  decision  unless  it  sees  clearly  that  the 
sessions  were  wrong  on  a  matter  of  law,  or  on  a  mixed  question  of  law 
and  fact.  (Reg.  v.  Justices  of  Hinckley,  3B.&S.  885 ;  32  L.  J.  M.  G.  158; 
Reg.  V.  Liberty  of  Saffron  Hill,  I  E.  SB.  93;  22  L.  J.  M.  C.  22 ;  Meg.  v. 
Blanshard,  13  Q.  B.  318.) 

The  distinction  between  those  cases  in  which  the  court  will  grant  a  " 
mandamus  to  an  inferior  court  to  exercise  its  jurisdiction  after  it  has 
declined  to  exercise  it,  and  those  in  which  it  will  not  interfere,  is  well 
shown  by  the  case  of  Reg.  v.  The  Deputies  of  the  Freeman  of  Leicester 
(15  Q.  B.  671).  There,  by  a  private  Act,  deputies  were  to  be  elected  by 
the  freemen  of  Leicester,  and  if  the  election  of  any  deputy  was  disputed, 
the  deputies  were  to  decide  at  their  next  meeting  on  the  validity  of  the 
election,  before  which  meeting  the  party  questioning  the  right  of  the 
sitting  deputy  was  to  give  or  deliver  four  days'  notice  in  writing  unto 
such  deputy.  B.  &  L.  were  elected-  deputies,  and  their  elections  were 
disputed.  At  the  next  meeting  of  the  deputies  evidence  was  given  that 
the  notice  was  left  in  due  time  with  B.'s  wife.  The  deputies  decided 
that  personal  sfirvice  was  requisite,  and  refused  to  enquire  further  into 
B.'s  election.  In  L.'s  case,  direct  evidence  was  given  that  notice  had 
been  personally  served  upon  him,  but  the  deputies,  by  the  casting  vote 
of  their  chairman,  decided  that  it  had  not  been  so  served,  and  in  his 
case  also  refused  to  enquire  further.  A  rule  nisi  for  a  maiidarmis  in 
each  case  to  the  deputies  had  been  obtained  to  compel  them  to  hear 
and  decide  on  the  merits  of  the  objections.  It  was  held  that  in  B.'a 
case,  as  the  private  Act  did  not  reqmre  personal  service,  the  depu- 
ties had  made  a  mistake  in  law,  and  acting  on  that  mistake,  they 
declined  to  hear  the  case,  and  therefore  the  wMndamus  should  go ; 
but  in  the  other  case,  the  deputies  had  considered  whether  de  facto  a 
notice  had  been  given  to  L.,  and  disbelieved  the  witness,  therefore  the 
mandamus  should  not  go.  (Sfe  also  Reg.  v.  Recorder  of  Richmond,  E. 
B.  &  E.  253;  27  L.  J.  M.  C.  197 ;  Reg.  v.  Brown  and  others,  7  E.  S  B. 
767;  26  L.  J.  M.  C.  183).  In  Reg.  v.  Deputies  of  the  Freemen  of 
Leicester,  {ubi  supra,)  the  Justices  of  Cumberland  (4  A.  do  E.  695)  was 
expressly  overruled. 

By  the  12  &  13  Vict.  c.  45,  s.  9,  it  is  enacted  that  the  decisions  of  the 
court  of  general  or  quarter  sessions  of  the  peace,  upon  the  hearing  of 
any  appeal  as  to  the  sufficiency  of  any  statement  of  any  gi-ound  or 
grounds  of  appeal,  or  as  to  the  amending  or  refusing  to  amend  any 
order  or  judgment  of  a  justice  or  justices  appealed  against,  or  the  state- 
ment of  any  ground  or  grounds  of  appeal,  and  as  to  the  substitution  of 
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any  new  recognizance  or  recognizances  as  aforesaid,  shall  be  final,  and 
shall  not  be  liable  to  be  reviewed  in  any  court  by  means  of  a  writ  of 
certiorari  or  mandanms,  or  otherwise. 

It  may  be  as  well  here  to  mention,  that  in  a  case  of  malversation,  the 
Court  of  Queen's  Bench  will  set  aside  the  judgment  of  the  sessions ;  and 
this  though  there  be  a  statute  taking  away  the  writ  of  certiorari.  {R. 
V.  Cheltenham,  11  Jd.  S  Ell.  467;  1  Gale  &  D.  167;  anU,  pp.  244,  246, 
fOit,  "  Certiora/ri,"  and  "  Sessions,"  Vol.  V.) 

The  Court  of  Queen's  Bench  will  not  interfere  with  the  established 
practice  of  the  sessions,  unless  it  appears  to  be  manifestly  wrong  or 
unjiist ;  (fl.  V.  Justices  of  Essex,  2  Chit.  385 ;  B.  v.  Justices  of  Sitssex,  6 
M.  &  Sel.  57 ;  B.  V.  Justices  of  Monmouthshire,  3  D.  P.  C.  306 ;  see  B. 
V.  Justices  of  Bucks,  6  D.  &  B.  142 ;  3  D.  o6  B.  M.  0.  23 ;)  and  from 
B.  V.  Justices  of  Yorhshi/re,  W.  B.,  (2  Q.  B.  705;  6  Jurist,  531  Q.  B.,) 
it  would  seem  that  a  rule  of  the  sessions,  requiring  that,  on  entry 
of  an  appeal  against  an  order  of  removal,  the  original  order  shall  be 
filed,  is  invalid.     (See  ante,  p.  239.) 

On  appeal  against  an  order  of  removal,  both  parties  attended  at 
sessions,  full  notice  of  appeal  having  been  given,  and  no  countermand. 
The  appellants  then  moved  to  enter  the  appeal,  and  to  respite  it,  on  the 
ground  of  a  material  witness  being  absent.  The  sessions  refused  to 
comply  with  the  motion,  unless  on  payment  of  the  costs  of  the  day, 
which  it  was  their  practice  to  require  in  such  cases ;  and  the  appeal  was 
not  entered.  On  a  motion  for  a  mandamms,  the  Court  of  Queen's 
Bench  held,  that  the  sessions  had  exercised  a  proper  discretion  in 
refusing  to  respite,  and  that  their  not  having  entered  the  appeal  was 
immaterial.    {B.  v.  Justices  of  Monmouthshire,  \  B.  S  A,  895.) 

Where,  by  the  practice  of  the  sessions,  eight  days'  notice  of  appeal 
was  required  at  the  first  sessions  against  an  order  of  removal,  but 
fourteen  days'  notice  of  an  adjowmed  appeal,  and  an  appeal  was  dismissed 
for  want  of  sufficient  notice  for  the  adjourned  sessions,  the  court  refused 
to  interfere  with  the  practice.  (JB.  v.  Justices  of  Momnouihshire,  3  D. 
P.  C.  306.) 

But  if  the  sessions  depart  from  the  usual  practice  in  refusing  to  hear 
the  appeal,  the  Court  of  Queen's  Bench  will  interfere ;  and  in  B.  v. 
Justices  of  Wilts,  (4  M.  <h  B.  401 ;  S  B.  S  C.  380,)  on  an  appeal 
under  the  17  Geo.  II.  o.  38,  s.  4,  a  mandamus  was  granted  on  the  ground 
that  the  sessions  had  departed  from  the  usual  practice,  in  refusing  to 
hear  the  appeal  at  the  second  sessions  after  the  making  of  The  rate,  where 
the  appeal  could  not  properly  have  been  tried  at  the  former  sessions, 
when  it  was  entered,  no  notice  having  been  given,  though  it  was  not 
adjourned  on  that  ground.  (See  B.  v.  Justices  of  Gloucestershire,  3  D. 
P.  a  298.) 

By  a  statute,  parties  were  enabled  in  certain  cases  to  appeal  to  the 
quarter  sessions  for  a  particular  district,  giving  ten  days'  notice.  The 
Act  said  nothing  as  to  further  notice  in  the  event  of  such  appeal  being 
respited,  nor  did  it  appear  that  there  was  any  rule  of  practice  on  the 
subject  at  those  sessions.  An  appeal  under  the  statute,  of  which  due 
notice  had  been  given,  was  respited,  and  came  on  at  a  subsequent 
sessions,  pursuant  to  the  respite.  The  appellant  was  called  upon  to 
prove  that  he  had  given  notice  of  trial  of  the  respited  appeal,  and  on  his 
failing  to  do  so,  the  appeal  was  dismissed :  Held,  that  the  sessions  were 
wrong  in  requiring  such  notice,  and  that  the  case  was  one  in  which  this 
court  might  overrule  their  decisiou.  Mandamus  was  granted  to  hear 
the  appeal.  (B.  v.  Justices  of  W.  B.  Yorhshi/re,  5  B.  S  Ad.  667;  Bower 
V.  Accounts  of  the  Commissioners  of  Meltham  Inclosurc,  5  B.  £  Ad.  667 ; 
and  see  B.  v.  Justices  of  Staffordshire,  4  Ad.  &  Ell.  842 ;  and  post,  254.) 

Where  the  sessions  quash  a  conviction  for  matter  of  form  only, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  upon  the_va,lidity 
of  the  objection,  and  it  appears  to  the  court,  when  the  conviction  is 
returned  by  certioi-ari,  that  there  is  no  defect  of  form,  they  will  send 
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5.  Hea/ring     the  case  back  to  be  heard  on  the  merits.    (See  wiite,  247.)    In  B.  v. 
and  Trial  of.  Bidgway,  (5  B.  cfc  A.  527;  1  D.  <&  B.  132,)  the  defendant  had  been 

convicted  by  two  justices  on  the  stat.  39  &  40  Geo.  III.  c.  106,  s.  4, 

of  attending  a  meeting  of  journeymen  bleachers,  held  for  the  purpose 
of  maintaining,  supporting,  continuing,  and  carrying  on  a  combinar 
tion  for  the  purpose  of  obtaining  an  advance  of  wages.  On  appeal 
the  sessions  quashed  the  conviction,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  as  to  its  sufficiency  in  point  of  form.  The 
conviction  haying  been  removed  by  certiorari,  and  a  rule  rmi  obtained 
for  quashing  the  order  of  sessions  and  sending  the  case  back  to  be 
heard  on  the  merits  ;  on  showing  cause,  it  was  contended,  that  the 
court  had  no  jurisdiction  to  quash  the  order  of  sessions  ;  for  assuming 
the  court  below  to  have  come  to  an  erroneous  decision,  still  the 
defendant  having  been  acquitted  in  point  of  form,  that  acquittal  was 
conclusive  in  his  favour,  from  analogy  to  the  rule  in  other  criminal 
cases,  and  therefore  he  could  not  be  put  in  jeopardy  a  second  time  for 
the  same  offence.  The  quashing  the  conviction  is  to  all  intents  and 
purposes  an  acquittal.  This  is  a  criminal  conviction  against  the  de- 
fendant, and  the  question  is,  whether  the  court  will  entertain  a  motion 
which  in  its  consequences  may  subject  him  to  a  second  trial  for  the 
same  offence.  In  all  cases  of  felony,  an  acquittal  is  a  bar  to  fm-ther 
proceedings  against  the  party;  and  even  in  cases  of  misdemeanour, 
where  the  defendant  has  been  acquitted  in  consequence  of  a  mere 
clerical  objection,  still  it  has  been  held  that  no  new  trial  can  be  had. 
In  this  case  the  defendant  has  been  in  fact  acquitted,  whether  properly 
or  not  is  not  the  question.  In  B.  v.  Allen,  (15  East,  333;)  .B.  v.  Bed- 
fea/rne,(i  T.  B.  273;)  and  JJ.  v.  Cook,  (3T.B.  519;)  cases  had  been  reserved 
on  facts,  and  in  the  two  latter  the  conviction  had  been  affirmed  by  the 
sessions.  Sed  per  Abbott,  C.  J.,  "  I  am  not  aware  of  any  case  in  which 
the  point  now  contended  for  has  been  decided ;  I  have  a  perfect 
recollection  of  cases  having  occurred  formerly,  in  which  orders  of 
removal  have  been  quashed  for  form  by  the  quarter  sessions,  subject  to 
the  opinion  of  this  court  whether  the  original  order  was  right.  Where 
the  justices  have  declared  that  they  have  quashed  for  form,  then  in 
such  cases  this  court  has  considered  whether  the  form  was  incorrect ; 
now  here  the  justices  have  declared  that  they  have  quashed  this 
conviction  for  form,  subject  to  our  opinion  upon  the  matter.  Is  their 
any  distinction  between  this  case  in  principle  and  those  cases  to  which 
I  have  alluded*? " 

It  was  then  said,  in  the  same  case,  that  many  cases  of  the  description 
alluded  to  had  occurred,  but  there  is  a  main  distinction  between  orders 
of  removal  and  convictions  on  penal  statutes.  In  the  former,  if  the 
order  of  removal  be  irregular  and  is  quashed  for  irregularity,  a  fresh 
order  of  removal  may  be  made  out,  for  as  between  two  contending 
parishes  an  order  of  removal  quashed  for  want  of  form  would  not 
prevent  a  fresh  removal,  and  in  such  cases  a  special  entry  is  made  by 
the  clerk  of  the  peace  that  the  order  is  quashed  for  form.  In  such  cases 
the  matter  of  form  has  been  remitted  for  the  opinion  of  this  court. 
But  there  is  no  analogy  between  an  order  of  removal  of  a  pauper  and  a 
conviction  on  a  penal  statute.  No  penal  consequences  attach  to  the 
former,  and  therefore  there  can  be  no  harm  in  this  court  reviewing  the 
decision  of  the  sessions ;  but  a  case  has  never  yet  occurred  in  which 
this  court  has  interfered  to  set  the  sessions  right  in  a  criminal  matter 
where  the  decision  of  the  justices  was  in  favour  of  the  defendant.  Sed 
per  Abbott,  C.  J.,  "  I  am  clearly  of  opinion  that  we  are  bound,  in  the 
exercise  of  our  judicial  authority,  to  quash  this  order  of  sessions,  if, 
upon  the  face  of  it,  it  appear  to  be  founded  on  an  insufficient  ground ; 
and  I  should  be  of  the  same  opinion  whether  this  sessions  had  or  had 
not  specially  asked  our  opinion  upon  the  question.  Supposing  no  case 
to  have  been  reserved  by  the  sessions,  but  that  their  order  and  the 
original  conviction  on  which  it  was  founded  had  been  brought  before 


us  by  certiorari,  it  would  be  our  duty  to"  read  the  order,  and  if  we  saw     5.-  Hearing 
by  the  terms  of  it  that  they  had  quashed  the  conviction  for  informality  and  Trial  of, 

or  insufficiency,  then  to  read  the  conviction,  and  if  we  found  it  not  to  be  — : — 

informal,  then  to  send  it  back  for  re-hearing  upon  the  merits.  No 
injustice  can  arise  to  the  defendant  by  our  sending  this  case  back  to  the 
sessions,  for  as  his  appeal  against  the  original  conviction  was  entered 
within  the  time  limited  by  the  Act,  no  subsequent  delay  can  bar  him 
from  being  heard  on  that  appeal  upon  the  merits." 

The  court  in  that  case  being  of  opinion  that  there  was  no  informality 
in  the  conviction,  quashed  the  order  of  sessions,  and  sent  the  case  back 
to  be  heard  on  the  merits. 


(3.)  Adjournment  of  Hearing. 

If  an  appeal  is  well  lodged,  the  court  of  quarter  sessions  has  an  Power  of  adjonm- 
incidental  power  to  adjourn  it,  unless  they  are  restricted  by  the  positive  ment. 
words  of  a  statute.  They  may  therefore  adjourn  if  a  witness  be  ill,  or 
any  other  circumstance  occur  which  makes  it  impossible  to  go  on,  or  to 
give  time  for  service  of  statement  of  grounds  of  appeal  under  4  &  5 
Will.  IV.  c.  76,  s.  81.  (-R.  v.  Kimbolton,  6  A.  <&  E.  603 ;  B.  v.  Justices 
of  Wiltshire,  13  £Jast,  353 ;  B.  v.  Justices  of  Westmoreland,  10  B.  &  0. 
226 ;  see  also  per  Coleridge,  J.,  B.  v.  Mainwaring,  E.  B.  S  E.  474 ; 
27  L.  J.  M.  0.  278.)  And  the  power  to  adjourn  even  in  the  middle  After  heariiSg 
of  the  hearing  of  a  case  by  the  sessions  was  fully  admitted  in  Beg.  ^^s™- 
V.  Gwx/rdioMs  of  Cambridge  Union;  (1  B.  SS.  61;  30  L.  J.  M.  C.  137  ;) 
but  it  was  said  that  such  power  ought  to  be  exercised  with  great  care 
and  caution,  and  that  it  was  a  bad  practice  to  adjourn  a  case  for  the 
purpose  of  enabling  a  party  to  strengthen  their  evidence,  and  that  in 
general  an  appeal  once  begun  ought  not  to  be  adjourned,  but  that  the 
power  of  adjournment  may  be  from  one  sessions  to  another  sessions,  and 
is  not  confined  to  the  adjournment  from  one  sitting  to  another  sitting 
of  the  same  sessions.  {Ibid.)  So  the  judgment  only  may  be  postponed ; 
and  there  cannot  be  a  better  reason  for  an  adjournment  than  that  the 
justices  have  not  made  up  their  minds  as  to  the  judgment  to  be  given. 
{Keen  v.  The  Queen,  10  Q.  B.  928  ;  16  L.  J.  M.  G.  180.) 

The  sessions  may  adjourn  the  hearing  of  the  appeal  if  they  think  fit, 
and  they  have  power  so  to  do,  though  the  statute  directs  them  to 
determine  the  matter.  {B.  v.  Justices  of  Wiltshire,  13  East,  352;  B.  v 
Justices  of  Westmoreland,  10  B.  <&  C.  226;  B.  v.  Inhabitamis  of  Kimbolton 
eA.SE.  603.) 

The  occasion  for  adjourning  the  hearing  is,  in  the  discretion  of  the 
sessions,  depending  on  the  facts  of  the  case.  {B.  v.  Justices  of  Stafford- 
shire, 2  Bowl.  N.  S.  353.) 

But  the  general  .authority  to  adjourn  may  be  limited  by  the  par-  Power  of 
ticular  statute  giving  the  appeal.  Thus,  the  "Licensing  Act,"  (9  g^t"^i^. 
Geo.  IV.  c.  61,)  by  which  an  appeal  is  given  to  the  "next"  sessions,  or 
in  a  certain  event  to  the  "next  subsequent"  sessions,  "and  the  court  at 
such  sessions"  is  to  hear  and  determine  and  make  its  order  with  or 
without  costs,  takes  away  the  power  of  adjournment  to  a  subsequent 
sessions.  {Beg.  v.  Belton,  11  Q.  B.  379 ;  17  L.  J.  M.  C.  70 ;  and  see 
Beg.  V.  MainwaHng,  E.  B.  S  E.  474  ;  27  L.  J.  M.  G.  278). 

So,  by  the  26  Geo.  II.  c.  74,  the  table  of  fees  to  be  taken  by  clerks  of 
the  peace  is  to  be  made  at  one  sessions,  and  to  be  approved  "  by  the 
justices  of  the  peace  at  the  next  succeeding  quarter  sessions,"  and  this 
statute  was  held  to  take  away  the  power  of  adjournment  to  a  sessions 
after  the  "  next  subsequent  sessions."  {Bowman  v.  Blyth,  8  E.  &  B.  7  ; 
26  L.  J.  M.  C.  57). 

On  appeals  against  orders  of  removal  under  the  poor  laws,  the  9 
Geo.  I.  c.  7,  s.  8,  directs,  that  if  it  shall  appear  to  the  justices  that 
reasonable  time  of  notice  was  not  given,  they  shall  adjourn  the  appeal  to 
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5.  Hearmg     the  next  quarter  sessions,  and  then  and  there  finally  hear  and  detennine 
and  Trial  of.  the  same.     This  enactment  gives  the  justices  discretionary  power  to 

decide,  if  reasonable  notice  has  been  given;   if  what  they  consider 

reasonable  notice  has  not  been  given,  they  nmst  adjourn  the  appeal  to 
the  next  sessions.  {B.  v.  Justices  of  Monmouthshire,  3  Dowl.  P.  C.  306; 
a.  V.  Justices  of  Bucks,  3  East,  342;  B.  v.  Justices  of  Shropshvre,  7  Bad, 
549;  B.  -v.  Justices  of  Suffolk,  8  Bowl.  618;  B.  v.  Inhabitants  of  Kim- 
bolton,  6  Ad.  S  Ell.  603  ;  Beg.  v.  Justices  of  London,  9  Q.  B.  41.)  The 
appeal  can,  it  seems,  only  be  adjourned  once  by  virtue  of  that  statute. 
As  to  the  adjournment  of  appeals  against  orders  of  removal  or  against 
a  poor  rate,  see  9  Geo.  I.  c.  7,  s.  8,  and  7  Geo.  II.  c.  38,  s.  4,  and  tit. 
"Poor,"  Vol.  IT. 
Respiting  not  a  In  Beg.  V.  Skircoat,  (2  E.  &  E.  185  ;  28  Ii.  J.  M.  C.  224,)  where  notice 
matter  of  courso.  ^^  appeal  was  given  sixteen  days  before  the  first  sessions  after  the 
making  of  an  order  of  removal,  and,  on  an  ex  parte  motion  of  counsel, 
was  respited  as  of  course,  and  tried  at  the  following  sessions,  it  was 
held  that  the  court  had  power  to  try  it  then  ;  but  the  court  said  that 
if  the  question  had  been  ptit  whether  in  their  opinion  the  former  ses- 
sions in  their  discretion  ought  to  have  adjourned  the  appeal,  they 
should  have  answered  in  the  negative,  because  the  appellant  had  time 
to  bring  on  the  trial,  and  no  ground  for  the  delay  was  assigned,  and 
that  entering  and  respiting  should  not  be  a  mere  matter  of  course,  hut 
,  in  each  case  the  court  should  exercise  its  judgment  whether  justice 

requires  that  the  appeal  should  be  adjourned.  In  Beg.  v.  Justices  of 
Sussex,  (4  B.  S  S.  987 ;  34  L.  J.  M.  C.  69,  overruling  the  decision  of 
the  Court  of  Queen's  Bench,)  the  Court  of  Exchequer  Chamber  held 
that  a  sessions  held  on  the  15th  of  October  were  right  in  refusing  to 
respite  an  appeal  which  had  been  entered  against  an  order  of  removal 
which  had  been  served  on  the  30th  of  August,  where  the  copies  of 
depositions  were  received  by  the  appellants  on  the  19th  of  September, 
and  notice  of  appeal  given  by  them  on  the  1st  of  October,  but  no  grounds 
of  appeal  delivered. 
To  what  sessions.  The  appeal  should  not  be  adjourned  later  than  to  the  next  original 
sessions.  {B.  v,  Grmce,  19  Vim,.  358;  and  see  Thurston  v.  Slatfori, 
Lutw.  911.) 
Notice  in  case  of.  If  a  regular  notice  of  appeal  has  been  given  for  one  sessions,  and  the 
appeal  be  adjourned  at  the  instance  of  the  appellants,  after  hearing 
counsel  on  both  sides,  it  is  not  necessary  to  give  a  strictly  regular 
notice  of  trial  for  the  following  sessions.  {B.  v.  Justices  of  Gloucester- 
shire, 3  Bowl.  P.  0.  298 ;  but  see  B.  v.  Justices  of  Essex,  2  Chit.  B. 
385  ;  see  post,  265.) 

A  rule  and  practice  of  the  quarter  sessions,  that  in  all  cases  of  appeal, 
not  otherwise  directed  by  law,  ten  days'  notice  in  writing  shall  be  given 
by  appellants  to  respondents,  and  that  in  cases  of  respited  appeals  the 
like  notice  shall  be  given,  unless  there  be  any  agreement  between 
the  parties  to  the  contrary,  are  not  applicable  to  the  case  of  an  appeal 
adjourned  to  the  next  sessions  at  the  instance  and  for  the  accommo- 
dation of  respondents ;  and,  therefore,  where  an  appeal  having  been  so 
adjourned  the  justices  dismissed  it  at  the  next  sessions,  because  the 
appellant  had  not  given  notice  of  his  intention  to  prosecute  at  the 
sessions,  the  court  granted  a  mandamus  to  the  justices  to  hear  the  same. 
(B.  v.  Justices  of  Lindsey,  6  M.  d  S.  379). 

And  where  an  appeal  after  hearing  at  one  sessions  was  adjourned 
until  the  following  sessions  in  consequence  of  an  equal  division  of 
opinion  on  the  bench,  it  was  held  that  no  fresh  notice  of  trial  was 
necessary  for  the  following  sessions,  although  by  the  general  practice  of 
the  sessions  a  fresh  notice  of  trial  is  required  when  an  appeal  is 
respited.     (B.  v.  Justices  of  Buckinghamshire,  6  B.  S.  B.  142.) 

See  ante,  p.  234,  as  to  serving  a  fresh  statement  of  the  grounds  of 
appeal,  after  the  appeal  has  been  adjourned. 
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See  (XJiie,  p.  237,  as  to  the  practice  of  entering  appeals ;  and  as  to  calling  on. 
the  effect  of  not  taking  preliminary  steps,  ante,  p.  237.     As  to  calling 
on  appeals,  see  ante,  p.  240. 

Before  an  appeal  can  be  entered  or  respited  the  appellant  must  prove  When  appeal  to 
that  he  has  performed  the  conditions  precedent,  if  any,  to  his  right  to  *^  entered. 
appeal ;  as  that  he  has  given  notice  of  the  appeal,  or  the  like.     (See 
cmte,  237.) 

If  a  statute  gives  a  party  a  right  of  appeal,  hut  enacts  that  it  shall 
not  be  brought  received,  or  heard,  unless  notice  be  given  a  certain 
number  of  days  before  the  next  sessions,  and  a  recognizance  entered 
into  also,  if  the  party  omit  to  give  such  notice,  and  enter  into  a  recog- 
nizance before  those  sessions,  the  sessions  have  no  power  to  enter  and 
respite  the  appeal,  and  a  notice  or  recognizance  for  any  adjourned 
sessions  would  not  be  sufficient ;  and  this,  whatever  the  practice  of  the 
sessions  might  be,  the  statute  expressly  requiring  a  notice  and  recogni- 
zance within  a  specified  time,  and  for  a  particular  sessions.  (JJ.  v. 
Justices  of  Lancashire,  S  B.  <&  G.  548 ;  5  I).  <&  R.  347,  decided  on  the 
49  Geo.  III.  c.  68,  relating  to  bastards.) 

But  where  the  statute  giving  the  appeal  only  enacts  that  a  partyshall 
not  be  heard  in  support  of  it,  unless  some  act  be  done,  as  the  grounds 
of  appeal  served,  and  such  act  be  not  done,  this  does  not  prevent  the 
sessions  entering  and  respiting  the  appeal.  {B.  v.  Inhabitants  of  Ki/m- 
bolton,  6  Ad.  S  Ell.  603 ;  1  Nev.  <&  Per.  606 ;  ante,  p.  240.)  JR.  v.  Kim- 
bolton,  is  distinguished  from  Seg.  v.  Justices  of  Lancashire,  (8  E.S  B. 
663;  27  L.  J.M.  C.  161,)  which  latter  case  was  an  appeal  under  the 
"Highway  Act,"  (5  &  6  Will.  IV,  c.  50,  s.  88,)  when  an  order  for 
entering  and  respiting  the  appeal  was  quashed  because  ten  days' 
previous  notice  of  appeal  had  not  been  given  to  the  surveyor.  See 
ante,  p.  240. 

"Where  an  appellant  parish  gave  notice  before  Michaehnas  sessions,  Notice  of  entry 
that  they  would  at  those  sessions  enter  and  respite  and  try  their  appeal  ^g™^_ 
with  effect  at  the  following  sessions,  and  in  the  meantime  a  negotiation 
had  taken  place  with  the  respondents  as  to  the  settlement  of  the  pauper, 
but  without  any  determination,  it  was  held  to  be  necessary  to  give  a 
fresh  notice  of  appeal  for  the  following  sessions,  to  entitle  the  appellant 
to  be  heard.     (B.  v.  Justices  of  Essex,  2  Ghit.  B.  385.) 

After  the  entry  and  respite  of  an  appeal,  notice  of  the  fact  of  entry 
and  respite,  as  well  as  of  notice  of  trial,  cannot  be  required  by  any 
practice  of  the  court  of  quarter  sessions.  (Beg.  v.  Justices  of  Surrey,  3 
N.  S.  G.  531;  Beg.  v.  Justices  of  Norfolk,  5  B.  <&  Ad.  990;  ante,  p.  251.) 

Where  the  sessions  refused  to  hear  or  respite  an  appeal  against  an 
order  of  removal,  upon  the  ground  that  notice  of  the  grounds  of  appeal 
had  not  been  given  as  required  by  the  statute,  and  confirmed  the  order, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench,  on  a  special  case, 
&c.,  and  subsequently  at  the  same  sessions,  upon  a  motion  of  course 
made  by  the  appellants,  an  order  was  made  permitting  the  same  appeal 
to  be  entered  a  second  time,  to  be  tried  at  the  next  general  quarter 
sessions  of  the  peace ;  at  which  sessions  the  justices  dismissed  the  appeal, 
when  they  found  out  that  it  was  the  same  one  that  they  had  previously 
dismissed,  subject  to  a  case,  which  had  not  been  taken  up  ;  the  Court 
of  Queen's  Bench  held,  upon  a  case  reserved,  that  they  had  rightly 
done  so.    (B.  v.  Inhabitants  of  Oundle,  3  Q.  B.  353.) 

We  have  seen,  {ante,  227,)  that  where  the  order  or  conviction,  c&c,  is 
made  so  short  a  time  before  the  sessions,  that  it  is  impossible,  either  by 
reason  of  the  insufficiency  of  the  time  for  giving  the  notice  of  appeal 
required  by  the  sessions  or  otherwise,  to  try  the  appeal  at  the  next 
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sessions,  it  i?  not  necessary  to  enter  and  respite  the  appeal  at  such 
sessions,  but  the  appellant  may  pass  them  by,  and  give  notice  for,  and 
enter  and  try  his  appeal  at  the  following  sessions.  But  where  there  has 
been  time  for  the  appellant  to  have  given  due  notice  of  appeal,  it  is  in 
the  discretion  of  the  court  of  quarter  sessions  to  respite  the  appeal  or 
not,  although  he  may,  by  taking  the  further  time  allowed  him  by  tbe 
"  Poor  Law  Acts  "  for  giving  his  notice  of  appeal,  be  too  late  to  try  at 
those  sessions.  {Beg.  v.  Justices  of  Sussex,  AB.  d  S.  966  ;  34  L,  J,  M. 
C.  69;  Reg.  v.  Justices  of  West  Biding,  E.  B.  S  E.  713 ;  27  L.  J.  M.  0. 
268  ;  Reg.  v.  Skircoat,  2  E.  <&  E.  185 ;  28  L.  J.  M.  0.  224  ;  see  mite,  p. 
228.) 

The  practice  of  the  particular  sessions  at  which  the  appeal  is  made 
must,  as  regards  the  entering  and  respiting  the  appeal,  and  giving 
notice  of  trial  after  the  same,  in  all  cases  be  conformed  to,  unless  it  he 
manifestly  wrong  or  unjust. 

A  rule  of  sessions  that  all  applications  intended  to  be  made  on  orders 
of  maintenance  in  bastardy  be  entered  with  the  clerk  of  the  peace  on  or 
before  twelve  o'clock  at  noon  on  Tuesday  in  sessions,  and  no  application 
be  received  unless  so  entered,  except  on  special  application  to  the 
courts,  and  such  application  be  called  on  in  the  order  of  entry,  has 
been  held  to  be  a  rule  regulating  the  mode  of  making  application  to  the 
court,  which,  being  a  matter  of  practice,  it  was  quite  competent  to  them 
to  regulate.     (Beg.  v.  Stamper,  1  Q.B.  119;  10  L.  J.  M.  0.  73.) 

If  a  statute  gives  a  party  a  right  of  appeal  on-  entering  into  a  recogni- 
zance, and  does  not  require  a  notice  of  appeal,  he  may  enter  his  appeal 
and  get  it  respited  at  the  next  sessions,  having  previously  entered  into 
such  recognizance,  without  notice  to  the  other  side ;  but  after  the  appeal 
has  been  respited,  the  usual  notice  of  trying  it,  as  required  by  the 
practice  of  the  sessions,  must  be  given,  otherwise  the  sessions  will  he 
authorised  in  dismissing  it  altogether. 

Thus,  in  the  case  of  B.  v.  Justices  of  Salop,  (2  B.  c6  A.  694,)  on  show- 
ing cause  against  a  rule  nisi  for  a  mandamus  to  the  sessions  to  enter 
continuances  and  hear  the  appeal  of  one  J.  E.  against  the  conviction  of 
a  magistrate  under  52  Geo.  III.  c.  93,  sched.  L,  rule  12,  it  appeared 
that  the  defendant  had  been  convicted  in  the  penalty  of  101.  for  using 
greyhounds  for  the  purpose  of  killing  a  hare,  not  having  taken  out  a 
certificate.  Immediately  upon  his  conviction  he  entered  into  the 
recognizance  required  by  the  Act  to  prosecute  his  appeal  against  it  at 
the  next  Januan-y  sessions.  At  those  sessions  he  accordingly  entered 
his  appeal,  and  it  was  respited  by  the  court.  At  the  following  sessions 
he  again  appeared  for  the  purpose  of  trying  the  appeal,  but  it  being 
objected  that  there  had  not  been  eight  days'  notice  given  to  the 
convicting  justice,  as  was  required  by  the  rule  of  the  sessions,  the 
sessions  dismissed  the  appeal  and  confirmed  the  conviction.  In  support 
of  the  rule  for  the  mandamus,  B.  v.  Justices  of  Leeds,  (4  T.  B.  583,)  was 
relied  on,  and  it  was  contended  that  the  entering  into  the  recognizance 
hefore  the  justice  dispensed  with  the  necessity  of  giving  the  usual 
notice  to  him  of  trying  the  appeal.  But  per  Abbott,  C.  J.,  "It  was, 
perhaps,  sufiicient  for  the  party  to  entitle  himself  to  enter  his  appeal  at 
the  January  sessions,  that  he  had  given  the  security  required  by  the 
Act,  although  no  notice  of  appeal  had  been  given  by  him,  but  when  once 
he  had  entered  his  appeal,  he  was  bound  to  conform  to  the  practice  of 
the  sessions.  It  was  therefore  necessary  for  him  to  have  given  the 
usual  notice  of  trying  his  respited  appeal  at  the  Easter  sessions,  and 
not  having  done  so,  the  sessions  were  authorised  in  dismissing  the 
appeal  altogether."      , 

But  it  is  not  necessary  to  give  a  notice  of  trying  a  respited  appeal, 
unless  it  be  required  by  the  practice  of  the  sessions.  {B.  v.  Lambeth,  3 
D.  S  B.  340  ■,2D.S  B.  M.  0.  26 ;  see  also  B.  v.  Justices  of  Gloueester- 
sUre,  3  Doivl.  P.  G.  298 ;  ante,  p.  254.)  In  B.  v.  Lambeth,  (3  L>.  &  R.  346,) 
an  appeal  was  entered  at  the  Easter,  and  respited  until  the  Midsummer 
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3es3ions,  and  on  the  24</i  of  June  a  copy  of  the  order  of  respite  was       7.  Costs, 

served    on  the    respondents   without    any  notice   of   trial,   and  the   ■ 

respondents  appeared  at  the  folJowing  sessions  in  Juh/ ;  it  was  held 
bhat  the  sessions  were  bound  to  hear  the  appeal,  though  no  other  notice 
jf  trying  the  appeal  had  been  given  than  the  service  of  the  order  of 
respite. 

By  statute  pai-ties  were  enabled  in  certain  cases  to  appeal  to  the 
quarter  sessions  for  a  particular  district,  giving  ten  days'  notice.  The 
Act  said  nothing  as  to  further  notice  in  the  event  of  such  appeal  being 
respited,  nor  did  U  appear  that  there  was  arvy  rule  of  practice  on  the  sub- 
feet  at  those  sessions.  An  appeal  under  the  statute,  of  which  due  notice 
had  been  given,  was  respited,  and  came  on  at  a  subsequent  sessions 
pursuant  to  the  respite.  The  appellant  was  called  upon  to  prove  that 
he  had  given  notice  of  trial  of  tjie  respited  appeal,  and  on  his  failing  to 
io  so,  the  appeal  was  dismissed  ;  Held,  that  the  sessions  were  wrong  in 
requiring  such  notice,  and  that  the  case  was  one  in  which  the  Court  of 
Queen's  Bench  might  overrule  their  decision.  A  mandamus  was  granted 
to  hear  the  appeal.  {B.  v.  Justices  of  the  West  Biding  of  Ywkshire,  3 
Nev.  S  M.  86;  5  B.S  Ad.  667  ;  Bower  v.  Accounts  of  Commissioners  of 
Meltham  Inclosure,  5  B.  <&  Ad.  667  ;  ante,  p.  251.) 

The  court  of  sessions  should  be  uniform  in  their  rules  of  practice,  and 
should  rather  lean  to  the  hearing  of  appeals  than  to  dismissing  them  on 
bechnical  grounds.  See  per  Denman,  C.  J.,  in  B.  v.  Justices  of  Norfolk, 
3  Nev.  S  Mem.  86  ;  5B.&  Ad.  922. 

See  when  the  Court  of  Queen's  Bench  will  interfere  with  the  practice  When  Queen's 
of  the  sessions,  ante,  pp.  238,  250.  g^erfer"  with 

See  as  to  giving  notice  of  trial  after  the  appeal  has  been  adjourned,  practice. 

tW^p.  241.  *  Notice  after 

See  post,  "  Poor,"  as  to  the  effect  of  superseding  an  order  of  removal  adjournment, 
before  and  after  an  appeal  against  it  has  been  entered  at  the  sessions.. 


VII.  Olostg. 

The  power  to  give  costs  is  not  incident  to  the  authority  of  the  Costa, 
sessions,  nor  does  it  exist  at  common  law,  and  therefore  costs  can  never 
be  given  unless  by  the  words  of  the  statute  under  which  the  justices  are 
acting. 

Whenever  the  sessions  grant  costs,  they  must  ascertain  the  costs  by  Order  for  costs 
their  order,  {Ex.  parte  Holloway,  1  l)owl.  P.  C.  26,)  for  they  have  no  ^e^'court!' ''^ 
power  to  grant  costs  generally,  like  the  courts  at  Westminstev,  to  be 
afterwai'ds  taxed  by  the  proper  ofiftcer ;  they  may  direct  the  clerk  of 
the  peace  to  ascertain  and  report  to  them  the  items  of  the  expenditui-e, 
which  may  be  the  grounds  of  their  decision,  but  they  must  themselves 
determine  the  sum  to  be  paid. 

An  order  for  payment  of  costs,  when  made,  cannot  be  enforced  by 
attachment,  but  the  party  disobeying  it,  after  it  has  been  personally 
served  on  him,  will  be  liable  to  be  indicted  for  a  misdemeanour,  and 
punished  for  his  contempt  by  imprisonment  and  fine.  {Beg.  v.  Mortloch, 
7  Q.  B.  459  ;  14  L.  J.  M.  C.  153  ;  see  further,  post,  tit.  "  Costs ;"  "  Order;' 
Vol.  III.) 

Where  costs  are  ordered  by  the  sessions  as  ancillary  to  their  judg- 
nlent  confirming  an  order  of  removal  on  appeal  in  a  case  where  they 
had  no  jurisdiction  to  hear  the  appeal,  the  part  of  the  order  I'elating  to 
costs  cannot  be  separated  so  as  to  stand  valid  upon  the  quashing  of  the 
order.  {Reg.  v.  Inhabitants  of  Stoke  Bliss,  6  Q.  B.  158 ;  13  L.  J.  M.  C.  151.) 

By  12  &  13  Vict.  c.  45,  s.  5,  it  is  enacted,  "  That  upon  any  appeal  to  Sessions  to  have  a 
any  court  of  general  or  quarter  sessions  of  the  peace,  the  court  before  |f™cosfs°J"iJ° 
whom  the  same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  cases  of  appeal. 
the  party  or  parties  against  whom  the  same  shall  be  decided  to  pay  to 
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the  other  party  or  parties  such  costs  and  charges  as  may  to  such  court 
appear  just  and  reasonable,  such  costs  to  be  recoverable  in  the  manner 
provided  for  the  recovery  of  costs  upon  an  appeal  against  an  order  or 
conviction  by  an  Act  passed  in  the  twelfth  year  of  Her  Majesty's  reign, 
intituled  '  An  Act  to  facilitate  the  performance  of  the  duties  of  Justicea 
of  the  Peace  out  of  Sessions  within  England  and  Wales  with  respect  to 
summary  convictions  and  orders.'" 

The  12  &  13  Vict.  c.  45,  s.  5,  does  not  apply  to  a  case  where  the  Crown 
is  a  party,  as,  for  instance,  to  an  appeal  against  a  dismissal  of  an  infor- 
mation for  a  penalty  under  an  Excise  Act.  (Reg.  v.  Beadie,  7  E.<&  B. 
492  ;  26  L.  J.  M.  0.  111.) 

The  12  &  13  Vict.  c.  4.5,  s.  6,  applies  to  any  appeal  where  there  has 
been  a  decision,  though  the  effect  of  the  decision  was  that  the  appeal  was 
dismissed  on  the  groimd  that  the  sessions  had  no  jurisdiction  to  try  the 
appeal.  {Reg.  v.  Padwich,  8E.t&  B.  704 ;  27  L.  J.  M.  C.  113.)  And 
it  extends  to  all  appeals,  whether  the  appellant  has  entered  into  a 
recognizance  conditioned  to  pay  costs  or  not.  {Freeman  v.  Bead,  9 
0.  B.  N.  S.  301 ;  30  L.  J.  M.  G.  123.) 

The  expression  "party  or  pai'ties  "  in  the  above  section  is  not  limited 
to  the  formal  parties  to  the  appeal,  (viz.,  the  appellant  and  respondent,) 
but  applies  to  the  substantial  complainant.  Thus,  upon  an  appeal 
against  a  conviction  under  the  "  Vagrant  Act,"  (5  Geo.  IV.  c.  83,) 
though  the  convicting  justices  who  were  made  respondents,  and  the 
convicted  person  the  appellant,  and  notice  of  appeal  was  given  to  the 
justices  only,  yet,  as  the  informant  really  appeared  and  defended  the 
appeal,  the  court  of  quarter  sessions,  on  quashing  the  conviction, 
oi'dered  the  informant  and  not  the  justices  to  pay  the  costs  to  the 
appellant,  and  it  was  held  that  the  court  was  right  in  so  doing.  {Reg. 
V.  Smith,  29  L.  J.  M.  C.  216 ;  Beg.  v.  Justices  of  Rants,  I  B.  &  Ad.  654; 
Reg.  V.  Pwrdey,  5  B.  S  S.  909  ;  34  L.  J.  M.  G.  4.) 

Beet.  5  is  cumulative,  and  includes  appeals  where  recognizances  have 
been  entered  into  for  the  payment  of  the  costs.  (Freeman  v.  Read, 
9  G.  B.  N.  S.  301 ;  30  L.  J.  M.  G.  123 ;  Beg.  v.  Hunthy,  ZE.SB.  179 ; 
23  L.  J.  M.  C.  106 ;  Reg.  v..  Justices  of  Fly,  5  E.  &  B.  489 ;  21  L.  J. 
M.  G.  1.) 

Costs  may  be  taxed  by  the  clerk  of  the  peace  as  the  officer  of  the 
sessions  in  their  aid,  but  as  it  is  a  judicial  act,  they  must  adopt  his 
taxation  as  their  own,  and  insert  the  amount  in  the  order,  {Sellwood 
V.  Mount,  1  Q.  B.  726,)  during  the  sitting  of  the  court ;  {Freeman  v.  Read, 
uhi  sup.,  and  cases  above  cited;)  or,  if  the  order  has  been  made  at 
the  original  sessions,  at  an  adjournment  of  the  same  sessions;  {Beg. 
V.  Justices  of  Hampshire,  33  L.  J.  M.  0.  184;  Beg.  v.  Mortlock,  7  y. 
B.  469;)  but  if  there  had  been  no  application  for  costs  at  the  origtaal 
sessions,  it  is  doubtful  whether  they  could  be  granted  upon  an  applica- 
tion made  at  the  adjournment — at  all  events,  unless  the  same  justices 
were  present  at  each  sitting.  And  where,  upon  appeal  to  the  sessions 
against  an  order  of  justices  adjudicating  the  settlement  of  a  lunatic 
pauper,  the  sessions  confirmed  the  order  appealed  against,  subject  to  a 
case,  but  said  nothing  about  costs,  and  the  appellants  did  not  take  up 
the  case,  the  next  subsequent  sessions  had  no  jurisdiction  to  order 
costs  to  the  respondents,  as  they  were  not  the  same  sessions  which 
confirmed  the  order.  {Beg.  v.  Justices  of  Staffordshire,  7  E.  &  B.  935 ; 
26  L.  J.  M.  G.  179.)  And  where'  the  sessions  confirmed  an  order, 
subject  to  a  case,  and  the  costs  were  to  abide  the  result  of  the  decision 
of  the  Court  of  Queen's  Bench,  and  the  order  was  removed  by  cerUorari, 
and  quashed  by  the  Court  of  Queen's  Bench,  saying  nothing  about  costs, 
it  was  held  that  a  mandamus  to  a  fresh  court  of  quarter  sessions  to  tax 
these  costs  would  not  lie,  as  nothing  remained  to  be  done  by  way  of 
giving  judgment,  to  which  the  ancillary  duty  of  taxing  costs  could  be 
appended.  (Reg.  v.  Justices  of  Hampshire,  32  L.  J.  M.  C.  46).  But  if 
the  parties  to  be  burdened  with  costs  consent  to  a  taxation  out  of  court, 
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after  the  end  of  the  sessions  judgment  may  be  entered  nunc  pro  hme, 
and  the  parties  so  consenting  are  precluded  from  afterwards  taking  the 
objection.  {Freemcm  v.  Read,  9  G.  B.  N.  8.  301 ;  30  L.  J.  M.  C.  123; 
Beg.  V.  Shrewsbury  and  Hereford  Railway  Oomjpan/y,  25  L.  T.  66.) 

The  order  of  reference  of  the  matter  of  an  appeal  at  quarter  sessions 
under  the  12  &  13'  Vict.  c.  45,  s.  13,  should  provide  for  the  costs  of  the 
reference,  for-  if  it  is  silent  on  that  point,  the  subsequent  sessions  at 
which  the  award  is  entered  as  the  judgment  of  the  court  have  no  power 
to  order  either  party  to  pay  the  costs  of  the  reference.  [Beg.  v.  Justices 
of  West  Biding,  6  B.  <&  S.  531 ;    34  L.  J.  M.  0.  142  ;  ante,  p.  249.) 

And  by  12  &  13  Vict.  c.  45,  s.  6,  "For  the  more  effectual  prevention 
[)f  frivolous  appeals,  it  is  enacted,  that  any  court  of  general  or  quarter 
sessions  of  the  peace,  upon  proof  of  notice  of  any  appeal  to  the  same 
Bourt  having  been  given  to  the  party  or  parties  entitled  to  receive  the 
aame,  though  such  appeal  was  not  afterwards  prosecuted  or  entered, 
naay,  if  it  so  think  fit,  at  the  same  sessions  for  which  such  notice  was 
»iven,  order  to  the  party  or  parties  receiving  the  same  such  costs  and 
sharges  as  by  the  said  court  shall  be  thought  reasonable  and  just  to  be 
paid  by  the  party  or  parties  giving  such  notice,  such  costs  to  be  recover- 
able in  the  manner  last  aforesaid." 

Where  the  notice  of  appeal  is  given,  wliich  might  have  been  acted  upon, 
the  court  to  which  the  appeal  lay  has  jurisdiction  to  give  costs  under 
the  12  &  13  Vict.  c.  45,  s.  6.  Thus,  where  notice  of  appeal  against  an 
jrder  of  removal  made  by  justices  acting  in-  and  for  a  harough  was 
;iven  as  to  the  next  quarter  sessions  for  the  county,  and  the  day  before 
;he  borough  sessions  were  held  the  appellants  gave  the  respondents 
aotice  that,  having  discovered  that  the  appeal  ought  to  have  been  to 
;he  borough  sessions,  they  abandoned  the  appeal  to  the  county  sessions; 
;he  respondents  appeared  at  the  borough  sessions  and  obtained  an  order 
ibr  their  costs  on  the  abandonment  of  the  appeal,  and  the  order  was 
leld  to  be  rightly  made.  {Beg.  v.  The  Becorder  of  Leeds,  Z  E.  S  E.6Ql\ 
JO  L.  J.  M.  0.  86  ;  Beg.  v.  The  Becorder  of  Liverpool,  15  Q.  B.  1070  ; 
Reg.  V.  The  Justices  of  Buckinghamishire,  4.E.  S  B.  259,  n. ;  24  L.  J.  M. 
7.  15,  n.) 

Where,  however,  such  a  notice  was  used  by  the  appellants  as  a  notice 
'or  the  wrong  sessions,  and  the  appeal  dismissed  on  that  ground,  it 
:annot  be  made  use  of  afterwards  as  a  notice  to  the  right  sessions,  be- 
!ause  it  has  already  performed  its  office.  {Beg.  v.  The  Justices  of  Salop, 
IE.  SB.  257  ;  24  L.  J.  M.  C.  14.) 

A  change  of  overseers  during  an  appeal  against  a  poor-rate  to  which 
;hey  are  respondents  does  not  oust  the  appellants,  if  successful,  of  theii- 
:ight  to  costs.  Where  a  poor-rate  was  made  on  behalf  of  a  parish,  and 
there  was  an  appeal  against  it,  which  appeal  was  adjourned  at  the  first 
sessions,  and  before  the  next  sessions  the  respondents  to  the  appehl 
iisoovered  that  the  rate  was  invalid,  and  gave  notice  to  the  appellants 
;hat  the  appeal  would  not  be  opposed,  a  change  of  overseers  took 
place,  and  fresh  overseers  came  into  office.  After  they  came  in,  and  at 
;he  next  sessions,  the  appeal  came  on  to  be  heard,  but  no  one  appeared 
'or  the  respondents,  and  the  rate  was  quashed,  and  the  appeal  allowed, 
md  by  the  order  of  the  court  the  costs  were  awarded  to  the  appellants. 

A  demand  was  subsequently  made  for  the  costs  on  the  fresh  over- 
seers, but  they  refused  to  pay  them,  and  subsequently  the  appellants 
Drought  the  order  into  the  Court  of  Queen's  Bench  for  the  purpose 
)f  enforcing  it  against  the  fresh  overseers,  who,  after  a  lapse  of  some 
'xcD.%,  and  after  they  had  gone  out  of  office,  applied  for  a  rule  to  set 
iside  the  order  of  the  Court  of  Queen's  Bench,  but  the  court  said  the 
)rder  was  perfectly  good,  and  that  they  could  not  enquire  into  the 
validity  of  the  order  of  sessions  upon  that  motion,  as  the  time  for 
ipplying  for  a  certiorari  had  elapsed.  {Ex  parte  Overseers  and  Ghurch- 
ua/rdens  of  the  Poor  of  Fletton,  iE.SE.  712  ;  29  L.  J.  M.  C.  205.) 

A  rule  of  sessions  to  allow  thirtv  shillings  for  costs  and  expenses  to 
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the  successful  party  in  an  appeal  is  a  very  unreasonable  one.  The 
sessions  must  always  exercise  their  judgment  on  the  amount  of  costs  to 
■which  the  successful  party  is  entitled.  (Beg.  v.  Justices  of  Merioneth, 
6  Q.  B.  163).  And  if  the  court,  upon  the  ground  of  any  genera]  rule, 
decline  to  hear  and  consider  the  claim  to  costs  of  the  successful  party, 
but  make  it  part  of  the  order  that  the  costs  shall  be  forty  shillings,  the 
court  -will  grant  a  mandanms  to  compel  them  to  consider  how  much  the 
party  is  entitled  to  for  costs.  (Beg.  v.  Justices  of  Glcrniorganshire,  1 
L.  M.  S  P.  336  ;  19  L.  J.  M.  C.  172;  Beg.  v.  Justices  of  Meriomfh,  uU 
sup.") 

The  order  for  costs  under  12  &  13  Vict.  c.  45,  is  rightly  made  direct- 
ing the  unsuccessful  party  to  pay  the  costs  to  the  clerk  of  the  peace,  to 
be  handed  over  by  him  to  the  other  party.  {Gay  v.  Matthews,  iB.S 
S.  425,  440 ;  32  L.  J.  M.  0.  58.) 

Replevin  lies  in  case  of  goods  taken  under  a  warrant  of  distress 
issued  by  a  justice  to  enforce  payment  of  the  costs  ordered  on  an  appeal 
against  a  poor-rate  under  this  section.  .  (Gay  v.  Matthews,  ubi  sitp.) 

By  11  &  12  Vict.  e.  43,  s.  27,  it  is  enacted,  that  after  an  appeal  against 
any  conviction  or  order  within  that  Act  shall  be  decided,  if  the  same 
shall  be  decided  in  favour  of  the  respondents,  the  justice  or  justices 
who  made  such  conviction  or  order,  or  any  other  justice  of  the  peace  of 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  place,  may 
issue  a  warrant  of  distress  or  commitment  for  execution  of  the  same  as 
if  no  such  appeal  had  been  brought ;  and  if  upon  any  such  appeal  the 
court  of  quarter  sessions  shall  order  either  party  to  pay  costs,  such 
order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  such 
oom-t,  to  be  by  him  paid  over  to  the  party  entitled  to  the  same,  and 
shall  state  within  what  time  such  costs  shall  be  paid,  and  if  the  same 
shall  not  be  paid  within  the  time  so  limited,  and  the  party  ordered  to 
pay  the  same  shall  not  be  bound  by  any  recognizance  conditioned  to 
pay  such  costs,  such  clerk  of  the  peace  or  his  deputy,  upon  application 
of  the  party  entitled  to  such  costs,  or  of  any  person  on  his  behalf,  and 
on  payment  of  a  fee  of  one  shilling,  shall  grant  to  the  party  .so  applying 
a  certificate  that  such  costs  have  not  been  paid,  and  upon  production  of 
such  certificate  to  any  justice  or  justices  of  the  peace  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  it  shall  be 
lawful  for  him  or  them  to  enforce  the  payment  of  such  costs  by 
wan-ant  of  distress  in  manner  aforesaid,  (see  tit.  "  Warrant,"  Vol.  V.,) 
and  in  default  of  distress  he  or  they  may  commit  the  party  against 
whom  such  warrant  shall  have  issued,  in  manner  hereiubefore  men- 
tioned, for  any  time  not  exceeding  three  calendar  months,  unless  the 
amount  of  such  costs,  and  all  costs  and  charges  of  the  distress,  and  also 
the  costs  of  the  commitment  and  conveying  of  the  said  party  to  prison, 
if 'such  justice  or  justices  shall  think  fit  so  to  order  (the  amount  thereof 
being  ascertained  and  stated  in  such  commitment),  shall  be  sooner 
paid. 

Where  the  original  order  on  conviction  is  within  the  above  Act,  an 
order  of  sessions  making  the  costs  payable  to  the  respondent  justices 
with  committal  in  default  is  bad;  (Reg.  v.  JSellier,  17  Q.  B.  229 ;  21  L.  J. 
M.  C.  3  ;)  but  the  statute  does  not  extend  to  appeals  against  poor-rates; 
(Beg.  V.  Huntley,  3  E.  &  B.  172  ;  23  L.  J.  106  ;)  or  a  refusal  to  grant  a 
beer  license.  (Beg.  v.  Justices  of  Ely,  6  E.  S  B.  489  ;  21  L.  J.  M.C.\\ 
Gay  V.  Matthews,  4  B.  &  8.  425,  440  ;  33  L.  J.  M.  C.  14 ;  32  L.  J.  M. 
a  58.) 

Notwithstanding  the  words  of  12  &  13  Vict.  c.  45,  s.  5,  costs  on 
summary  convictions  and  orders  within  the  11  &  12  Vict.  c.  43,  are  to 
be  recoverable  in  the  manner  provided  by  s.  27  of  the  last  mentioned 
Act,  and  the  directions  of  that  Act  as  to  the  form  of  order  must  be 
followed.    (Gay  v.  Matthews,  ubi  s^ipra.) 

A  mistake  in  ordering  costs  to  be  paid  directly  to  the  party  to  the 
appeal  instead  of  to  the  clerk  of  the  peace,  was  held  not  to  be  a  defect 
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of  jurisdiction,  but  merely  erroneous  procedure,  and  the  court  refused       7.  Costs. 

to  set  it  aside,  the  Act  under  which  it  had  been  made  having  taken    

away  the  certiorari.    {R.  v.  Biniwy,  1  E.  S  B.  810;  22  L.  J.  M.  C. 
127.) 

A  mandamus  will  lie  to  the  sessions  to  enter  continuances  in  order  to 
iward  costs  where  they  are  required  by  statute  to  give  costs,  as  under 
ihe  "  Highway  Act "  (5  &  6  "Will.  IV.  c.  50,  s.  90).  {Reg.  v.  Justices  of 
West  Riding  of  Yorkshire,  2  B.  &  S.  811;  31  L.  J.  M.  C.  271 ;  and  see 
Sellwood  V.  Moimt,  1  Q.  B.  726.) 

Where  an  appeal  against  a  poor-rate  was  entered  at  the  Midsummer   Construction  of 
aessions,  and  respited  until  the  Michaelmas  sessions,  and  then  further   t|»=  words 
respited,  at  the  instance  of  the  appellant,  till  the  Epiphany  sessions,   determined  " 
Four  days  previously  to  which  the  respondents  gave  notice  that  they 
would  not  oppose  the  appeal,  and  the  appeal  was  accordingly  allowed 
irithout  opposition;  it  was  held,  that  the  appellant  was  entitled  to 
!osts  as  upon  an  appeal,  which  had  been  "heard  and  determined," 
mthin  the  meaning  of  17  Geo.  ITI.  c.  38,  s.  4.     (R.  v.  Cawston,  i  D.  dk 
R.  445;  2  D.  (£-  R.  M.  C.  269;   R.  v.  Essex,  8  T.  R.  588;   Ex  parte 
Holloway,  1  Dowl.  P.  C.  26  ;  and  R.  v.  Justices  of  Cambridge,  2  Ad.  & 
m.  374.) 

The  following  cases,  upon  the  question  of  what  amounts  to  a  hearing 
)f  an  application  within  the  13th  section  of  the  4  &  5  Will.  IV.  o.  76, 
prill  serve  to  illustrate  the  5th  section  of  12  &  13  Vict.  e.  45,  though  the 
iTords  are  different. 

By  the  4  &'5  Will.  IV.  c.  76,  s.  72,  (now  repealed,)  the  overseers  of 
;he  poor  might  apply  for  an  order  of  maintenance  on  the  piitative 
'ather  of  a  bastard  child ;  and  by  s.  73  it  was  enacted,  that  if  upon  the 
learing  of  such  application  the  court  shall  not  think  fit  to  make  any 
iteration  thereon,  it  shall  order  and  direct  that  the  full  costs  and 
iharges  incurred  by  the  person  so  intended  to  be  charged  in  resisting 
!uch  application  shall  be  paid  by  such  overseers  or  guardians ;  and 
where  one  of  the  overseers,  in  obedience  to  a  rule  of  sessions,  entered  in 
I  book  kept  by  the  clerk  of  the  peace  his  application  intended  to  be 
nade  for  such  an  order,  and  when  the  case  was  called  on  in  court,  the 
)verseer  did  not  make  any  application,  but  the  putative  father  had 
lad  notice  of  the  application,  and  appeared  in  court,  and  the  sessions 
nade  no  order  upon  the  application,  but  gave  the  ^putative  father  his 
josts,  it  was  held  that  the  entry  on  the  book  was  an  application,  and 
the  calling  on  of  the  case,  and  the  attendance  of  the  opposing  party, 
was  a  hearing  within  that  section,  and  the  order  of  sessions  for  costs 
was  right.    (&sr.  y.  Stamper,  1  Q.  B.  119.) 

As  soon  as  a  case  comes  on  to  be  heard,  it  seems  there  is  a  "  hearing" 
mflBicient  to  enable  the  court  to  grant  costs  under  the  4  &  5  Will.  IV. 
3.  76  ;  {Reg.Y.  Recorder  of  Exeter,  5  Q.  B.  342;)  though  the  case  may  be 
iismissed  on  the  ground  that  the  wrong  parties  are  the  applicants. 
[lb.) 

As  to  costs  of  appeals  concerning  the  poor,  see  tit.  "  Pooi;"  Vol.  IV. 

By  12  &  13  Vict.  c.  45,  s.  18,  it  is  enacted,  that  in  all  cases  where  any  Enforcing  orders 
jrder  shall  be  made  by  any  court  of  general  or  quarter  sessions  of  the  obsessions, 
peace,  it  shall  be  lawful  for  the  Court  of  Queen's  Bench,  or  for  any 
[udge  of  that  court  at  chambers,  either  in  term  or  vacation,  upon  the 
ipplication  of  any  person  entitled  to  enforce  such  order,  and  upon  the 
production  of  a  copy  of  such  order  under  the  hand  of  the  clerk  of  the 
peace  or  his  deputy,  and  upon  proof  of  refusal  or  neglect  to  obey  such 
Drder,  to  order  and  direct  such  order  of  the  court  of  general  or  quarter 
sessions  to  be  removed  into  the  said  Court  of  Queen's  Bench,  and 
bhereupon  such  order  shall  be  of  the  same  force  and  effect,  and  may  be 
Bnforoed  in  the  same  manner  as  a  rule  made  by  the  said  Court  of 
Queen's  Bench,  and  all  the  reasonable  costs  and  charges  attendant  upon 
iueh  application  and  removal  shall  be  recoverable  in  like  mamier  as  i£ 
;he  same  were  part  of  such  order. 
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No  cerUorari  is  required  for  the  purpose  of  removing  the  order  of 
sessions.     {Hawher  v.  Field,  I  L.  M,  S  P.  606  ;  20  L,  J,  3f.  0,  41.) 
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VIII.  appeal  from  Uusttces  out  of  Sessions  ig  means  of  a 
atme  stateti  tig  f  ustices  unter  20  &  21  Vict  e.  43. 

It  was  deemed  expedient  that  provision  should  he  made  for  obtaining 
the  opinion  of  a  superior  court  on  questions  of  law  which  arise  in  the 
exercise  of  summary  jurisdiction  by  justices  of  the  peace,  and  it  was 
therefore  enacted  (by  20  &  21  Vict.  o.  43,  s.  1)  that,  "  In  the  interpreta- 
tion and  for  the  purposes  of  this  Act,  the  following  words  shall  have 
the  meaning  hereinafter  assigned  to  them,  that  is  to  say, 

'Superior  Courts  of  Law,'  shall    for  England  mean  the  supreme 

courts  of  law  at  Westminster,  and  for  Ireland  the  supreme  courts 

of  law  at  Dublin. 
•Court  of   Queen's  Bench,'  shall  mean  for  England  the  Court  of 

Queen's  Bench   at  Westminster,  and  for  Ireland  the  Court  of 

Queen's  Bench  at  Dublin." 
Sect.  2.  "After  the  hearing  and  determination  by  a  justice  or  jus- 
tices of  the  peace  of  any  information  or  complaint  which  he  or  they 
have  power  to  determine  in  a  summax-y  way,  by  any  law  now  in  force 
or  hereafter  to  be  made,  either  party  to  the  proceeding  before  the  said 
justice  or  justices  may,  if  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law,  apply  in  writing  within  three  days 
after  the  same  to  the  said  justice  or  justices,  to  state  and  sign  a  case 
setting  forth  .the  facts  and  the  grounds  of  such  determination,  for  the 
opinion  thereon  of  one  of  the  superior  courts  of  law  to  be  named  by 
the  party  applying  ;  and  svioh  party,  hereinafter  called  'the  appellant,' 
shall,  within  three  days  after  receiving  such  case,  transmit  the  same  to 
the  court  named  in  his  application,  first  giving  notice  in  writing  of 
such  appeal,  with  a  copy  of  the  case  so  stated  and  signed,  to  the  other 
party  to  the  proceeding  in  which  the  determination  was  given,  herein- 
after called  '  the  respondent.' " 

Sect.  3.  "  The  appellant,  at  the  time  of  making  such  application,  and 
before  a  case  shall  be  stated  and  delivered  to  him  by  the  justice  or 
justices  shall,  in  every  instance,  enter  into  a  recognizance,  before  such 
justice  or  justices,  or  any  one  or  more  of  them,  or  any  other  justice 
exercising  the  same  jurisdiction,  with  or  without  surety  or  sureties, 
and  in  such  sum  as  to  the  justice  or  justices  shall  seem  meet,  con- 
ditioned to  prosecute  without  delay  such  appeal,  and  to  submit  to  the 
judgment  of  the  superior  court,  and  pay  such  costs  as  may  be  awarded 
by  the  same  ;  and  the  appellant  shall  at  the  same  time,  and  before  he 
shall  be  entitled  to  have  the  case  delivered  to  him,  pay  to  the  clerk  to 
the  said  justice  or  justices  his  fees  for  and  in  respect  of  the  case  and 
recognizances,  and  any  other  fees  to  which  such  clerk  shall  be  entitled, 
which  fees,  except  such  as  are  already  provided  for  by  law,  shall  be 
according  to  the  schedule  to  this  Act  annexed,  marked  (A.),  (see  post,  p. 
264,)  until  the  same  shall  be  ascertained,  appointed,  and  regulated  in 
the  manner  prescribed  by  the  statute  11th  and  12th  Victoria,  chapter 
43,  section  30  ;  and  the  appellant,  if  then  in  custody,  shall  be  liberated 
upon  the  recognizance  being  further  conditioned  for  his  appearance 
before  the  same  justice  or  justices,  or,  if  that  is  impracticable,  before 
some  other  justice  or  justices  exercising  the  same  jurisdiction  who  shall 
be  then  sitting,  within  ten  days  after  the  judgment  of  the  superior 
court  shall  have  been  given,  to  abide  such  judgment,  unless  the  deter- 
mination appealed  against  be  reversed." 


VIII.] 

Sect.  4.  "  If  the  justice  or  justices  be  of  opinion  that  the  application 

merely  frivolous,  but  not  otherwise,  he  or  they  may  refuse  to  state  a 
im,  and  shall,  ou  the  request  of  the  appellant,  sign  and  deliver  to 
ise  a  certificate  of  such  refusal ;  provided,  that  the  justice  or  justices 
lall  not  refuse  to  state  a  case  where  application  for  that  purpose  is 
lade  to  them  by  or  under  the  direction  of  Her  Majesty's  Attorney- 
eneral  for  England  or  Ireland,  as  the  case  may  be." 

Sect.  5.  "  Where  the  justice  or  justices  shall  refuse  to  state  a  case  as 
'oresaid,  it  shall  be  lawful  for  the  appellant  to  apply  to  theCourt  of 
ueen's  Bench  upon  an  affidavit  of  the  facts  for  a  rule  calling  upon 
ich  justice  or  justices,  and  also  upon  the  respondent,  to  show  cause 
hy  such  case  should  not  bo  stated ;  and  the  said  court  may  make  the 
ime  absolute  or  discharge  it,  with  or  withoxit  payment  of  costs,  as  to 
le  court  shall  seem  meet,  and  the  justice  or  justices,  upon  being 
irved  with  such  rule  absolute,  shall  state  a  case  accordingly,  upon 
le  appellant  entering  into  such  recognizance  as  is  hereinbefore  pro- 
ided." 

Sect.  6.  "  The  court  to  which  a  case  is  transmitted  under  this  Act 
lall  hear  and  determine  the  question  or  questions  of  law  arising 
lereon,  and  shall  thereupon  reverse,  affirm,  or  amend  the  determina- 
on  in  respect  of  which  the  case  has  been  stated,  or  remit  the  matter 
I  the  justice  or  justices,  with  the  opinion  of  the  court  thereon,  or  may 
lake  such  other  order  in  relation  to  the  matter,  and  may  make  such 
[■ders  as  to  costs,  as  to  the  court  may  seem  fit,  and  all  such  orders  shall 
3  final  and  conclusive  on  all  parties  {Shachell  v.  West,  2  E.  <h  E.  326  ; 
3  L.  J.  M.  G.  45);  provided  always,  that  no  justice  or  justices  of  the 
sace  who  shall  state  and  deliver  a  case  in  pursuance  of  this  Act  shall 
3  liable  to  any  costs  in  respect  or  by  reason  of  such  appeal  against  his 
:  their  determination." 

Sect.  7.  "  The  court  for  the  opinion  of  which  a  case  is  stated  shall 
five  power,  if  they  think  fit,  to  cause  the  case  to  be  sent  back  for 
mendment,  and  thereupon  the  same  shall  be  amended  accordingly, 
id  judgment  shall  be  delivered  after  it  shall  have  been  amended." 

Sect.  8.  "  The  authority  and  jurisdiction  hereby  vested  in  a  superior 
)urt  for  the  opinion  of  which  a  case  is  stated  under  this  Act  shall 
[id  may  (subject  to  any  rules  and  orders  of  such  court  in  relation 
lereto)  be  exercised  by  a  judge  of  such  court  sitting  in  chambers,  and 
3  well  in  vacation  as  in  term  time." 

Sect.  9.  "  After  the  decision  of  the  superior  court  in  relation  to  any 
use  stated  for  their  opinion  under  this  Act,  the  justice  or  justices  in 
slation  to  whose  determination  the  case  has  been  stated,  or  any  other 
istice  or  justices  of  the  peace  exercising  the  same  jurisdiction,  shall 
ave  the  same  authority  to  enforce  any  conviction  or  order,  whicli  may 
ave  been  affirmed,  amended,  or  made  by  such  superior  court,  as  the 
istice  or  justices  who  originally  decided  the  case  would  have  had  to 
nforce  his  or  their  determination  if  the  same  had  not  been  appealed 
gainst ;  and  no  action  or  proceeding  whatsoever  shall  be  commenced 
r  had  against  the  justice  or  justices  for  enforcing  such  conviction  or 
rder,  by  reason  of  any  defect  in  the  same  respectively." 

Sect.  10.  "  No  writ  of  certiorari  or  other  writ  shall  be  required  for 
h.e  removal  of  any  conviction,  order,  or  other  determination  in  rela- 
iou  to  which  a  case  is  stated  under  this  Act  or  otherwise,  for  obtaining 
he  judgment  or  determination  of  the  superior  court  on  such  case 
mder  this  Act." 

Sect.  11.  "  The  superior  courts  of  law  may  from  time  to  time,  and 
a  often  as  they  shall  see  occasion,  make  and  alter  rules  and  orders  to 
egulate  the  practice  and  proceedings  in  reference  to  the  cases  herein- 
lefore  mentioned." 

Sect.  12.  "The  words  'justice  or  justices'  in  this  Act  shall  include 
,  magistrate  of  the  police  courts  of  the  metropolis  and  any  stipendiary 
aagistrate." 
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Extent  of  Act. 


Sect.  13.  "In  all  cases  where  the  conditions,  or  any  of  them,  in  the 
said  recognizance  mentioned,  shall  not  have  been  complied  with,  the 
justice  or  justices  who  shall  have  taken  the  same,  or  any  other  justice 
or  justices,  shall  certify  upon  the  back  of  the  recognizance  in  what 
respect  the  conditions  thereof  have  not  been  observed,  and  transmit 
the  same  to  the  clerk  of  the  peace  of  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  such  recognizance  shall 
have  been  taken,  to  be  proceeded  upon  in  like  manner  as  other  recog- 
nizances forfeited  at  quarter  sessions  may  now  by  law  be  enforced, 
and  such  certificate  shall  be  deemed  .sufficient  ^rim^/acie  evidence  of 
the  said  recognizance  having  been  forfeited  :  provided,  that  where  ajiy 
such  recognizances  shall  have  been  taken  in  England  before  a  magis. 
trate  of  the  police  courts  of  the  metropolis,  or  by  any  stipendiary 
magistrate,  all  sums  of  money  in  which  any  person  or  persons  shall  be 
therein  bound  may,  if  the  said  magistrate  shall  think  fit,  be  levied 
upon  such  recognizance  being  forfeited,  and  on  non-payment  thereof, 
together  with  the  costs  of  the  proceedings  to  enforce  such  pay- 
ment, in  the  same  manner  as  a  police  magistrate  of  the  metropolis 
is  uow^  empowered  to  i-eccver  any  penalty,  forfeiture,  or  sum  of 
money,  by  section  forty-five  of  an  Act  passed  in  the  second  and  third 
years  of  the  reign  of  her  present  Majesty,  intituled,  '  An  Act  for 
regulating  the  Police  Courts  in  the  Metropolis,'  and  that  all  and 
every  the  provisions  and  enactments  contained  in  the  said  section 
forty-five  shall  extend  to  and  be  applicable  to  this  Act,  in  as  ample 
a  manner  as  if  they  had  been  herein  re-enacted  and  made  part  of  the 
same." 

Sect.  14.  "  Any  person  who  shall  appeal  under  the  provisions  of  this 
Act  against  any  determination  of  a  justice  or  justices  of  the  peace 
from  which  he  is  by  law  entitled  to  appeal  to  the  quarter  sessjons  shall 
be  taken  to  have  abandoned  such  last-mentioned  right  of  appeal, 
finally  and  conclusively,  and  to  all  intents  and  purposes." 

Sect.  15.  "  This  Act  shall  not  extend  to  Scotland." 


SCHEDULE  (A). 

Fees  to  he  taken  by  Clerics  to  Justices. 

For  drawing  case  and  copy,  where  the  case  does  not  exceed  five 

folios  of  ninety  words  each 0  10    0 

Where  the  case  exceeds  five  folios,  then  for  every  additional  folio    .010 
For  the  recognizance  to  be  taken  in  pursuance  of  the  Act        .        .060 

For  every  enlargement  or  renewal  thereof 0    2    6 

For  certificate  of  refusal  of  case        .        .        .        •        .        .        .020 


''Determination,' 
wLat. 


The  second  section  gives  the  justices  jurisdiction  to  state  a  case  afier 
their  determination  of  any  information  or  complaint,  whether  they 
dismiss  it  or  not.  {Davys  v.  Douglas,  4  H.  <&  N.  180 ;  28  L.  J.  M.  C. 
193.)  A  complaint  against  the  accounts  of  the  sui-veyor  of  highways, 
made  by  an  inhabitant  of  a  parish  at  the  special  sessions  for 
highways  at  the  time  of  the  verification  of  the  surveyor's  accounts, 
pursuant  to  the  44th  section  of  the  General  Highway  Act,  upon 
which  the  magistrates  made  no  order,  but  simply  allowed  the  accounts, 
is  a  determination  within  the  second  section  of  20  &  21  Vict. 
0.  43.  {Toivnsend  v.  Head,  10  0.  B.  N.  S.  308 ;  30  L.  J.  M.  G.  223.) 
A  refusal  of  justices  to  order  payment  of  money  under  an  order 
made  by  the  guardians  of  the  London  Union  upon  one  of  the  parishes 
comprised  therein,  for  the  payment  of  a  sum  which  included  balance 
due  from  the  parish  at  the  preceding  half-year,  which  balance  was 
made  up  of  accumulated  balances  of  several  successive  half-years, 
is  a  determination  within  the  statute.     {London  Union  v.  Acocks,  8 


s.  vm.]  Hjjpfat.  ^65 

C.  B.  N.  8.  760.)      So  -where  justices  were  acting  under  rules  of  a      8.  Appeal 
friendly  society,  which  provided  that  disputes  between  the  society  and  from  Justices. 

a  member  were  to  be  referred  to  justices,  pursuant  to  the  21  &  22  Vict, 

c.  101  s.  5,  such  iustices  so  acting  may  be  compelled  to  state  and  sign 
a  case,  under  20  &  21  Vict.  c.  43.  ( Waits  v.  Lambarde,  1 L.  B.  Q.  B.  388, 
s«6  nom. ;  Watts  v.  Justices  of  Kent,  35  L.  J.  M.  C.  190.)  But  the 
statute  cannot  be  resorted  to  where  the  justices  refused  to  enforce  pay- 
ment of  a  highway  rate  by  issuing  their  warrant;  {Walker  v.  Oi-eat 
Western  Baihjowy  Compamy,  2  E.  &  K  325 ;  29  L.  J.  M.  C.  107  ;)  though, 
where  upon  a  complaint  made  before  justices  for  non-payment  of  rates 
under  a  local  lighting  and  paving  Act,  and  application  for  a  distress 
warrant,  which  the  justices  granted,  it  was  held  that  the  duty  of  the 
justices  was  merely  ministerial ;  but,  nevertheless,  where  a  question  of 
law  arose,  affecting  the  exercise  of  their  power,  it  was  proper  to  state  a 
case.  (_Sweetman  v.  Chtest,  3  L.  B.  Q.  B..262  ;  37  L.  J.  M.  C.  69.)  So 
where,  on.  the  hearing  of  a  complaint  against  a  person  assessed  to  a 
sewers  rate,  for  his  refusal  to  pay  the  rate,  the  only  question  riiised  by 
the  defendant  was  as  to  the  validity  of  the  rate,  and  the  justices  con- 
victed him  and  ordered  him  to  pay  the  sum  assessed,  the  proper  course 
was  to  appeal  against  the  rate  to  the  sessions,  and  the  point  could  not 
be  raised,  or  a  case  stated.  {Beg.  v.  Newman  and  others,  %  E.&E.  420  ; 
29  L.  J.  M.  C.  117;  see  also  Luton  Board  of  Health  v.  Davis,  2  E.  £  E. 
678  ;  29  L.  J.  M.  C.  173  ;  Wheeler  v.  Overseers  of  Biirmingtan,  29  L.  J. 
M.  C.  175,  n.;  Ex  pa/rte  May,  -2  B.  <&  S.  426;  31  L.  J.  M.  0.  161.) 

The  court  for  whose  opinion  a  case  is  stated  has  no  jurisdiction  to 
hear  and  determine  it  unless  the  provisions  of  the  2nd  section  of  the 
Act  which  gives  the  right  of  appeal  are  complied  with.  {Peacoch  v. 
The  Qiteem,  4  0.  B.N.  S.  264 ;  27  L.  J.  C.  P.  224;  Morgan  v.  Edwards, 
bH.diN.  415  ;  29  L.  J.  M.  C.  108.) 

It  is  essential,  therefore,  that  the  case  should  be  applied  for  within 
three  days  after  the  determination.  Sunday  is  to  be  counted  in 
computing  the  three  days  allowed  for  applying  for  a  case ;  so  that 
where  a  hearing  took  place  on  Thursday,  and  application  was  not  made 
to  tlie  justices  to  state  and  sign  a  case  till  the  Monday  following,  the 
court  held  that  they  had  no  jurisdiction  to  decide  upon  a  case  stated 
upon  such  application,  and  therefore  dismissed  the  appeal  without 
costs.     {Peacock  v.  The  Queen,  ubi  supra.) 

So  also  the  case  must  be  lodged  in  court  within  three  days  after  its 
receipt  by  the  appellant.  {Morgan  v.  Edwards,  ubi  supra.)  If  one 
of  the  three  days  allowed  for  the  transmission  of  the  case  after  its 
receipt  be  a  Sunday,  that  day  must  be  included  in  the  computation 
of  the  time,  so  that,  in  fact,  two  days  only  in  such  a  case  are  given  to 
the  appellant  to  enter  it.  {Peivnell  v.  Chwrchwardens  of  Vxbridge,  31 
L.  J.  M.  C.  92.)  And  it  is  not  sufficient  for  the  country  attorney  of  the 
appellant  to  have  sent  the  case  to  his  London  agent  within  the  three 
days,  and  in  time  to  be  transmitted  to  the  court,  if  from  any  cause  the 
agent  omits  to  lodge  it.  {Banks  v.  Goodwin,  Z  B.S  S.  548 ;  32  L.  J.  M. 
C.  87.)  But  if  the  performance  of  this  condition  of  transmitting  the 
case  in  three  days  is  rendered  impossible  by  the  act  of  the  court  without 
laches  of  the  party,  the  party  will  not  be  deprived  of  his  right  to  have 
the  ease  heard.  Thus,  where  the  case  was  received  by  the  appellant  on 
Good  Friday,  when  the  courts  and  their  offices  were  closed  for  the 
Easter  holidays,  but  was  lodged  by  him  on  the  following  Wednesday, 
which  was  the  first  day  of  their  being  re-opened,  he  was  held  to  be  in 
time,  and  rule  to  sti-ike  the  case  out  of  the  Crown  paper  on  the  ground 
that  the  case  was  not  transmitted  in  time  was  discharged.  {Mayer  v. 
Harding,  Bail  CouH.) 

It  is  also  a  condition  precedent  to  the  hearing  of  a  case  stated  that 
the  appellant  should  have  given  notice  in  writing  of  the  appeal,  with  a 
copy  of  the  case  stated  and  signed,  to  the  respondent,  iDefore  trans- 
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mitting  the  case  to  the  court.     (Woodhouae  v.  Woods  and  others.  2& 
L.  J.  M.  0.  149). 

The  putting  of  a  letter  in  the  post  on  the  same  day  that  the  case  is 
transmitted  is  not  a  giving  of  notice  before  the  case  is  transmitted.  If 
the  case  is  lodged  on  a  Saturday,  and  the  letter  giving  notice  is  put 
into  the  post  on  the  Saturday,  and  would  in  ordinary  course  not  reach 
the  respondent  till  the  Sunday,  it  is  too  late,  and  the  appeal  cannot  be 
heard.     {Ashdown  v.  Om-Us,  31  L.  J.  M.  C.  216.) 

The  court  has  alv?ays  abstained  from  saying  that,  if  the  respondent 
could  not  be  found,  it  would  not  be  sufficient  if  the  appellant  had 
done  all  he  could  to  serve  the  notice  and  deliver  the  case.  (See  WooA- 
house  V.  Woods,  29  L.  J.  M.  U.  149;  Morgan  v.  Ednvards,  bH.SN.  415; 
29  L.  J.  M.  0.  108.)  And  where  notice  of  appeal  and  a  copy  of  the  case 
were  served  upon  the  attorney  for  the  i-espondent,  who  appeared  for 
her  before  the  justices,  the  respondent  herself  not  being  to  be  found,  it 
was  held  that  sufficient  notice  had  been  given.  (Syred  v.  Garruthers, 
E.  B.  &  E.  469  ;  27  L.  J.  M.  C.  273.) 

If  a  case  has  been  put  into  the  Crown  paper  without  the  performance 
of  the  conditions  precedent  imposed  by  the  statute,  it  will  on  motion  to 
the  court  be  struck  out. 

It  has  been  said  that  a  judge  at  chambers  can  grant  a  rule  upon  the 
justice  to  state  a  ease,  and  can  determine  it ;  (Exjparte,  Smith,  27  L.  J. 
M.  C.  186,  188,  per  Channdl,  B. ;)  but  it  is  hardly  clear  from  the 
language  of  the  8th  section  of  the  Act  that  it  was  intended  to  give  that 
power  of  the  court  to  a  single  judge. 

The  recognizance  which  must  be  entered  into  at  the  time  of  making 
the  application  for  the  case,  and  before  a  case  shall  be  stated,  has  been 
held  to  be  in  time  where  it  was  made  on  the  third  day  after  the 
decision,  whilst  the  application  for  the  case  was  made  on  the  same  day 
as  the  decision.  {Chapman  v.  Rohinso^i,  1  E.  &  E.  25  ;  28  L.  J.  M.  6. 
30.)  Where  the  conviction  took  place  on  the  3rd  of  March,  and  the 
appellant,  applied  for  a  case  on  the  6th  of  March,  and  the  case  was 
stated  and  delivered  to  him  on  the  24th  of  March,  the  appellant  having 
entered  into  the  required  recognizance  on  the  lOth  of  March,  it  was  held 
that  the  appellant  was  in  time  with  his  recognizance,  Erh,  C.  J.,  saying, 
"  The  section  points  to  a  space  of  time  within  which  the  recognizance 
is  to  be  entered  into,  and  the  two  termini  of  such  space  are  at  the 
time  of  making  the  application,  and  before  the  case  is  granted."  (Stem- 
hope  V.  Thorsby,  1  L.  B.  C.  P.  423  ;  35  L.  J.  M.  0.  182.) 

The  following  rule  of  court  has  been  promulgated  with  respect  to 
appeals  under  this  statute : — 

Regula  Generalis,  Michaelmas  Term,  1857.  (1.)  It  is  ordered  that  in 
cases  of  appeal  to  a  superior  court  under  the  provisions  of  the  statute 
20  &  21  Vict.  c.  43,  the  15th  and  16th  Practice  Eules  of  Hilaiy  Term, 
J.853,  so  far  as  the  same  are  applicable,  shall  'he  observed.  .  (2.)  And  iu 
cases  where  the  appeal  is  to  be  heard  before  a  judge  at  chambers,  the 
appellant  shall  obtain  an  appointment  for  such  hearing,  and  shall 
forthwith  give  notice  thereof  to  the  respondent,  and  shall,  four  clear 
days  before  the  day  appointed  for  the  hearing,  deliver  at  judge's 
chambers  a  copy  of  the  appeal. 

The  copies  of  the  case  must  be  delivered  at  the  judge's  chambers  at 
EoU's  Gardens,  where  a  record  is  kept  of  what  are  received,  so  that  the 
other  party  may  ascertain  by  searching  the  same  whether  the  copies 
have  been  duly  delivered  or  not,  and  may  therefore  be  able,  in  case  of 
default  in  such  delivery,  to  deliver  the  copies  which  have  been  omitted 
at  the  cost  of  the  defaulting  party.  (See  rule  16  of  Practice  Eules  of 
Hilary  Term,  1853 ;  and  Eowells  v.  Wynne,  15  0.  B.  N.S.3;  32  L.  J. 
M.  C.  241.)  In  case  of  such  default,  and  of  the  other  party  supplying 
the  copies  omitted,  the  party  so  making  default  will  not  be  heard  on 
the  argument  until  the  costs  of  the  copies  so  supplied  have  been 
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lid  by  him.    (See  above  case  ;  and  HiU  r.  Thorncroft,  Z  B.  S  E.  260;      6.  Appeal 
)  L.  J.  M.  0.  53  (m).)  from  justices. 

The  court  has  to  consider  whether  the  determination  was  erroneous 

L  point  of  law.    The  justices,  therefore,  should  determine  the  facts   rormofcaso. 

hich  raise  the  point  of  law  ;  (Taylor  v.  Oram,  1  S.  <&  C.  370  ;  31  L.  J. 

T.  G.  252  ;  Newman  v.  Baker,  infra  ;)  but  if  the  justices  set  out  the 

rfdence  without  stating  their  conclusions  therefrom  in  point  of  fact, 

le  court  will  perhaps  draw  the  conclusion  of  fact  if  their  opinion  is 

sked  upon  it ;  {Gomwdl  v.  Sanders,  3  £.  S  S.  206  ;  32  L.  J.  M.  C.  6;) 

ut  their  opinion  on  the  facts  can  be  asked  only  so  far  as  they  raise 

point  of  law.  (See  Newman  v.  Baker,  8  C.  B.  N.  S.  200;  Belasco  v. 
lammant,  31  L.  J.  M.  C.  228.) 

Only  points  made  before  the  justices  at  the  hearing  can  be  raised  by 
lie  case.  (Purkis  v.  Huxtabh,  \M.SE.  780  ;  28  L.  J.  M.  (7.  221 ;  Mot- 
vram  v.  Eastern  Counties  Railway  Gornpawy,  7  G.  B.  N.  S.  58-64.)  And 
lie  court  will  not  give  their  opinion  on  a  question  not  submitted  to 
liera  by  the  justices,  although  at  the  request  of  both  parties.  {Overseers 
fSt.  James,  Westminster,  v.  St.Martf,  Battersea,  6  G.  B.  N.  S.  878  ;  29 
:.  J.  M.  G.  26.) 

When  justices  have  stated  a  ease,  the  Court  of  Queen's  Bench  would  Amendmeut  o£ 
,ot  listen  to  a  preliminary  application  made  to  have  it  amended  before  '''^''• 
;  has  come  on  for  argument,  but  if  on  the  hearing  it  turns  out  to  be 
efectively  stated,  the  court  said  that  it  could,  under  the  7th  section, 
end  it  back  for  amendment;  {GtwisUe  v.  Guardians,  Sc.,  of  St.  Luke, 
IheUea,  8  E.  S  B.  992 ;  27  L.  J.  M.  G.  153;)  but  the  Court  of  Common 
'leas,  in  a  subsequent  case,  upon  affidavits  of  the  omission  from  the 
ase  of  certain  documents  which  were  before  the  justices,  and  acted 
ipon  by  them,  sent  back  the  case  before  argument  that  it  might  be 
mended  by  the  necessary  additions.  {The  Yorkshire  Tire  amd  Axle 
lompany  v.  Rotherham  Local  Boa/rd  of  Health,  4  0.  B.  N.  S.  362  ;  27 
::.  J.  G.  p.  235.) 

On  an  appeal  by  a  case  stated  where  the  justices  have  dismissed  a   who  to  begin  an 
omplaint  or  information,  the  appellant  begins ;  but  where  the  justices  argument, 
lave  made  an  order  or  a  conviction  the  respondent  begins,  by|reason  that 
he  party  begins  upon  whom  the  burden  of  proof  lies.     (Per  Bramwell, 
5.,  iu  Ellis  V.  Kelly,  eS.SN.  222  ;  30  L.  J.  M.  G.  35  ;  Jones  v.  Taylor, 

E.  (&E.'2,0;  28  L.  J.  M.  G.  204,  n.  ;  Shaekell  v.  West,  29  L.  J.  M.  0. 
:5.)  It  is  said  that  in  the  Corumon  Pleas  the  appellant  always  begins. 
Paley  on  Conv.  by  Macnamara,  5th  ed.,  446,  citing  Sheppard  v.  Ghurch- 
om-dens  of  Bradford,  33  L.  J.  M.  G.  182-184 ;  Gardner  v.  Whitford,  4 
7.  B.  N.  S.  672  ;  see  Atkinson  v.  Sellers,  5  0.  JB.  N.  S.  442,  n.) 

Although  the  respondent  does  not  appear  to  support  the  decision  of  Non-appearanco 
he  justices,  the  appellant  must  show  that  due  notice  and  service  of  of  respondent  on 
lopy  has  been  made,  or  facts  sufficient  to  dispense  therewith,  and  that  ""'S""'^''*- 
he  decision  was  wrong.     {Syred  v.  Garruthers,  E.  B.  S  E.  469;  27  L.  J. 
M".  G.  273.)     And  where  the  respondent  did  not  appear,  but  the 
udgment  of  the  court  was  in  his  favour,  the  court  will  not  give  costs  to 
he  respondent  where  no  paper  books  have  been  delivered.    {Potts  v. 
Cambridge,  27  L.  J.  M.  G.  62.) 

In  general,  the  successful  party  on  the  argument  is  entitled  to  his  Coats. 
:ost3,  and  the  unsuccessful  party  must  pay  them,  though  he  only 
ippears  to  support  the  decision  of  the  justices ;  {VerwMes  v.  Hardman 
iE.&E.n;  29  L.  J.  M.  G.  33  ;)  but  there  is  no  universal  rule  to  that 
2ffeot ;  (see  Gross  v.  Watts,  13  0.  B.  N.  S.  239 ;  32  L.  J.  M.  G.  73  ;  Lon- 
ion  Union  v.  Acucks,  8  C.  B.  N.  S.  760 ;)  but  where  the  respondent 
loes  not  appear  to  support  the  decision,  there  does  not  seem  to  be  any 
^neral  rule  of  law  that  costs  will  follow  the  event ;  {Wednesbiiry  Local 
Boa/rd  of  Health  v.  Stephenson,  33  Z.  J.  M.  0.  Ill,  qualifying  Lee  v. 
Strain,  28  L.  J.  M.  0.  221 ;)  but  the  general  rule  will  probably  be 
idhered  to,  even  in  such  a  case.  {Buckle  v.  Wrightsmi,  34  L.  J.  M.  C. 
13,  45.)    On  the  argument  of  the  case  of  the  Wedm^hv/ry  Local  Board 
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of  Health  V.  Stephei\son,  (ubi  supra^  it  was  stated  by  the  master  of  the 
Crown  Office  that,  as  a  matter  of  practice,  the  rule  of  court  embodying 
the  judgment  of  the  Court  of  Queen's  Bench,  on  an  appeal  against  a 
magistrate's  decision,  was  always  drawn  up  giving  the  costs  of  the 
appeal  to  the  successful  party,  unless  the  court  gave  some  express 
direction  to  the  contrary. 

Where  costs  are  allowed,  the  successful  party  is  entitled  to  the  costs 
of  preparing  and  amending  the  case,  beyond  the  fees  allowed  to  the 
justices'  clerk.  (Glover  v.  Booth,  2  B.  S  S.  807  ;  31  L.  J.  M.  C.  270.) 
In  Peacock  v.  The  Qmen,  (4  V.  B.  N.  S.  264  ;  27  L.  J.  C.  P.  224,)  where 
the  court  dismissed  the  appeal  because  they  had  no  jurisdiction,  they 
held  that  the  power  to  give  costs  did  not  apply. 

Sect.  3  of  the  statute  does  not  apply  to  the  costs  of  the  justices  ;  and 
the  court  has,  therefore,  no  power  to  order  payment  of  the  costs  which 
the  justices,  whom  the  statute  requires  to  state  a  case,  have  incurred  in 
employing  counsel  to  draw  it.  (Luton  Local  Board  of  Health,  v.  Davis, 
6  Jur.  N.  S.  582,  ubi  sup.)  But,  on  an  appeal  from  a  conviction  on  an 
infoimation  by  an  officer  of  the  Crown,  when  the  Crown  is  successful 
the  court  will  grant  costs  to  the  Crown.  (Moore  v.  Smith,  1  E.  S  E. 
597;  28L.J.M.  C.  126.) 

The  A  ct  provides  that  no  writ  of  certioram  shall  be  required  to  remove 
any  conviction,  order,  &c.,  in  respect  of  which  a  case  is  stated ;  but  it  is 
said  that  when  the  objection  goes  to  the  jurisdiction,  a  certiorari  may 
issue,  although  a  case  has  been  stated  under  the  above  Act,  and 
although  it  is  still  pending  fol-  decision.  (Reg.  v.  Hodgson,  12  W.  R. 
423  ;  Reg.  v.  Armitage  cmrf  others,  2  L.  T  N.  S.  459.) 


What  conrts  may 
reserve  cases,  and 
when. 


IX.  appeal  to  (Sowt  of  (ttroton  OJases  i^eserbrt. 

When  case  may         When  any  difficult  question  of  law  arises  on  any  criminal  trial  in  any 
bo  reserved.  court  of  oyer  and  terminer,  or  gaol,  delivery,  or  court  of  quarter  sessions 

for  county  or  borough,  and  the  trial  results  in  the  conviction  of  the 
prisoner  of  any  treason,  felony,  or  misdemeanour,  the  judge,  commis- 
sioner, or  justice  presiding  at  the  trial,  may  reserve  the  question  for  the 
consideration  of  the  Court  for  Crown  Cases  Eeserved,  and  thereupon 
postpone  or  respite  the  execution  of  the  judgment  on  such  conviction, 
until  the  court  has  met  and  decided  the  question. 

This  court  owes  its  existence  to  the  statute  11  &  12  Vict.  c.  78.  The 
1st  section  enacts,  "  That  when  any  person  shall  have  been  convicted 
of  any  treason,  felony,  or  misdemeanour,  before  any  court  of  oyer  and 
terminer,  or  gaol  delivery,  or  court  of  quarter  sessions,  the  judge,  com- 
missioner, or  justices  of  the  peace,  before  whom  the  case  shall  have 
been  tried  may,  in  his  or  their  discretion,  reserve  any  question  of  law 
which  shall  have  arisen  on  the  trial  for  the  consideration  of  the  justices  of 
either  bench  and  barons  of  the  Exchequer,  and  thereupon  shall  have 
authority  to  respite  execution  of  the  judgment  on  such  conviction,  or 
postpone  the  judgment  until  such  question  shall  have  been  considered 
and  decided,  as  he  or  they  may  think  fit ;  and  in  either  case,  the  court, 
in  its  discretion,  shall  commit  the  person  convicted  to  prison,  or  shall 
take  a  recognizance  of  bail  with  one  or  two  sufficient  sureties,  and  in 
such  sura  as  the  court  shall  think  fit,  conditioned  to  appear  at  such 
time  or  times  as  the  court  shall  direct  and  receive  judgment,  or  to 
render  himself  in  execution,  as  the  case  may  be." 
Recorder.  A  recorder  for  a  borough  appointed  under  the  5  &  6  Will.  IV.  c.  76, 

BS.  103-105,  is  a  justice  of  the  peace,  and  the  court  of  quarter  sessions 
for  the  borough  is  a  court  of  quarter  sessions  within  the  meaning  of 
the  above  sections  and  Act.  (Reg.  v.  Masters,  1  Den.  G.  C.  332  ;  18  i.- 
J.  M.  C.  2.)     So  also  is  a -court  sitting  under  a  special  commission  for 
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Appear. 


e  trial  of  a  prisoner'  at  tlie  Old  JBailey.    (B.  v.  Btrno/rd,  1  F.  S  F. 

Any  question  of  law  which  shall  have  arisen  on  the  trial  may  be 
served ;  but  if  a  fact  has  occurred  during  the  trial,  though  not 
acovered  or  discussed  till  after  verdict  and  sentence,  upon  which  a 
lestion  of-  law  arises,  it  is  a  matter  of  doubt  whether,  although  the 
dge  may  have  respited  execution  and  reserved  the  question,  this 
lurt  has  jurisdiction  to  consider  it.  Fourteen  judges  were  very  much 
vided  on  this  subject  in  a  case  where,  on  a  trial  for  felony,  one  of  the 
irymen  empanneled  answered  to  and  was  sworn  on  the  jury  in  the 
ime  of  another  juryman,  and  a  verdict  of  guilty  was  found,  and 
mtence  passed,  and  on  the  next  day  the  mistake  was  discovered,  and 
le  judge  reserved  the  question  as  to  the  effect  of  the  mistake. 
olloak,  C.  B.,  Frle,  Williams,  Crompton,  Crmvder,  Wilhs,  Byles,  JJ., 
id  Chanihdl,  B.,  deemed  it  not  a  case  within  the  jurisdiction  of  the 
lurt,  or  proper  for  its  interference  ;  and  Lord  Campbell,  C.  J.,  Coch- 
im,  C.  J.,  Coleridge,  Wightman,  JJ.,  Martin  and  Watson,  BB.,  held  it 

mistrial,  and  a  proper  subject  for  the  interference  of  the  court. 
teg.  V.  Melloi;  D.  &  B.  468  ;  27  L.  J.  M.  C.  121.) 

So  where  a  prisoner  pleaded  guilty  to  an  indictment  framed  under 
le  34th  section  of  the  24  &  25  Vict.  o.  100,  and  the  court  of  quarter 
issions  before  whom  the  prisoner  pleaded,  upon  reading  the  depo- 
tions  taken  before  the  justices,  thought  that  the  indictment  did  not 
ghtly  charge  the  offence  under  that  section,  but  ought  to  have  been 
rawn  upon  the  33rd  section  of  the  same  Act,  and  therefore  po.stponed 
idgment,  and  reserved  the  question  for  the  Court  of  Crown  Oases 
eserved  whether  the  prisoner  had  been  rightly  indicted,  that  court 
3ld  that  this  question  under  the  above  circumstances  did  not  arise  on 
le  trial  of  the  prisoner,  and  that  they  had  no  jurisdiction  to  consider 
.     {Eeg.  V.  Clarh,  36  L.  J.  M.  C.16  ;  1  L.  B.  C.  C.  54.) 

If  a  question  of  law  has  been  raised  by  demurrer  on  the  trial,  and  judg- 
lent  given  thereon,  the  j  udgment  cannot,  on  a  case  reserved,  be  reviewed 
Y  this  court;  (Reg,  v.  Faderman,  1  Ben.  C.  C.  565  ;  19  L.  J.  M.  C. 
17 ;)  but  it  is  to  be  observed  that  it  does  not  follow  of  necessity  from 
lis  decision  that  all  questions  that  can  be  raised  by  demurrer  must  be 
>  raised,  for  defects  apparent  on  the  face  of  the  record  and  available  on 
lotion  in  arrest  of  judgment  are  cognizable  by  this  court,  as  where  the 
idiotment  is  insufficient  in  law  ;  {Reg.  v.  Webb,  1  Den.  C.  C.  340 ;  18 
.  /.  M.  C.  39  ;  Reg.  v.  Larkins,  Dears.  C.  C.  365  ;  23  L.  J.  M.  0.  125  ; 
'.eg.  V.  Ryland,  37  L.  J.  M.  0.  10  ;  1  L.  R.  C.  C.  99  ;)  or  where  a  want 
F  jurisdiction  appears ;  {Reg.  v.  Martin,  1  Den.  C.  C.  398  ;  18  L.  J. 
r.  C.  137  ;)  or  where  repugnancy  On  the  record  is  alleged  ;  {Reg.  v. 
raddoek,  2  Den.  C.  C.  31 ;  20  L.  J.  M.  C.  31 ;)  but  only  questions  of 
,w  and  not  of  practice  are  reservable,  and,  therefore,  the  mode  of 
ivecting  a  jury  as  to  the  necessity  of  corroboration  of  the  testimony 
'  an  accomplice,  is  not  such  a  matter  as  can  be  considered  by  this 
lurt.    {Reg.  v.  Stubbs,  19  Jur.  1115.)     . 

As  a  general  rule  what  a  jury  may  say  in  recommending  a  prisoner 
)  mercy  is  not  a  matter  upon  which  a  case  should  be  reserved  for  the 
oinion  of  this  court.  (Per  Lord  Campbell,  C.  J.,  in  Reg.  v.  Trebilcock, 
K  &  B.  460  ;  27  L.  J.  M.  C.  103.) 

After  a  question  of  law  has  been  reserved  for  this  court,  it  is  the 
aty  of  the  judge,  &o.,  to  state  on  a  case  signed  the  question  of  law  and 
le  circumstances  under  which  it  arose. 

By  the  2nd  section  of  the  11  <fe  12  Vict.  c.  78,  "The  judge,  or  oom- 
lissioner,  or  court  of  quarter  sessions,  shall  thereupon  state  in  a 
ise  signed  in  the  manner  now  usual  the  question  or  questions  of  law 
hich  shall  have  been  so  reserved,  with  the  special  circumstances  upon 
hich  the  same  shall  have  arisen,  and  such  case  shall  have  been  trans- 
litted  to  the  said  justices  and  barons." 

Where  the  judge  on  circuit  who  reserved  the  case  died  before  signing 
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it,  it  was  held  that  the  other  judge  named  in  the  commission  was 
vii-tually  present  at  the  trial,  so  that  his  signature  was  a  virtual  com- 
pliance -with  the  statute.  {Reg.  v.  Featherstone,  1  D.  c&  P.  378  ;  23  Z, 
J.  M.  a  127.) 

By  the  rules  of  court  of  the  1st  of  June,  1850,  signed  by  all  the 
judges,  it  is  ordered  "  that  when  any  case  shall  be  transmitted  by  a 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  court  of  quarter  sessions, 
for  the  consideration  of  this  court,  the  original  case  signed  by  the 
judge,  or  commissioner,  or  chairman  of  sessions  reserving  the  question 
of  law,  and  seventeen  copies  of  such  case — one  for  each  judge,  and  one 
for  each  party — shall  be  delivered  to  the  clerk  of  this  court  at  the 
Exchequer  Chamber,  "Westmiuster,  at  least  four  days  before  the  day 
appointed  for  the  sitting  of  the  said  court. 

"That  every  case  transmitted  for  the  consideration  of  this  court 
briefly  state  the  question  or  questions  of  law  reserved,  and  such  facts 
only  as  raise  the  question  or  questions  submitted  ;  if  the  question  turn 
upon  the  indictment,  or  upon  any  count  thereof,  then  the  case  must 
set  forth  the  indictment  on  the  particular  count. 

"  That  no  ease  be  heard  upon  any  demurrer  to  the  pleadings. 

"That  every  case  state  whether  judgment  on  the  conviction  -was 
passed  or  postponed,  or  the  execution  of  the  judgment  respited,  and  ■ 
whether  the  person  convicted  be  in  prison,  or  has  been  discharged  on 
i-ecognizance  of  bail  to  appear  and  receive  judgment,  or  to  render  him- 
self in  execution. 

"  That  with  every  case  delivered  to  the  judges  of  this  court  (except 
such  cases  as  shall  be  reserved  by  such  judges),  the  fee  payable  to  the 
clerks  of  the  said  judges  shall  not  exceed  the  fee  payable  on  '  demurrer 
and  other  paper  books,'  as  contained  in  the  table  of  fees  allowed  and 
sanctioned  by  the  judges  pursuant  to  the  statute  1st  Victoria,  cap.  30." 

Where  an  indictment  is  amended  at  the  trial,  the  court  can  only 
consider  it  in  its  amended  form,  (Eegf.  v.  Webster,  1  Z.  cfi  C.  77 ;  31  L.  J, 
M.  C.  17 ;  R.  V.  Pritchard,  1  i.  <fc  0.  36  ;  30  L.  J.  M.  C.  169,)  unless 
the  question  of  the  power  of  amendment  was  reserved,  when  the  court 
may  order  the  amendment  to  be  struck  out,  and  give  judgment  on  the 
indictment  as  it  previously  stood.  (Rea.  v.  Larkin,  Dears.  C.  C.  365 ;  23 
L.  J.  M.  G.  125.)  _ 

Upon  a  case  being  stated  and  transmitted  to  the  court,  the  2nd  sec- 
tion of  the  same  Act  proceeds  to  enact  that  "  the  said  justices  and  barons 
shall  thereupon  have  full  power  and  authority  to  hear  and  finally 
determine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,. or  amend  any  judgment  which  shall  have  been  given  on  the 
indictment  or  inquisition  on  the  trial,  whereof  such  question  or  ques- 
tions have  arisen,  or  to  avoid  such  judgment,  and  to  order  an  entry  to 
be  made  on  the  record,  that,  in  the  judgment  of  the  said  justices 
and  barons,  the  party  convicted  ought  not  to  have  been  convicted, 
or  to  arrest  the  judgment,  or  order  judgment  to  be  given  thereon 
at  some  other  sessions  of  oi/er  and  terminer,  or  gaol  delivery,  or 
other  sessions  of  the  peace,  if  no  judgment  shall  have  been  before  that 
time  given  as  they  shall  be  advised,  or  to  make  such  other  order  as 
justice  may  require." 

The  words  "  make  such  other  order  as  justice  may  require,"  were 
confined  by  Parke,  B.,  (R.  v.  Faderman,  uhi  sup.,)  to  ordering  a 
pai-ty  to  be  let  out  on  bail,  or  to  do  any  other  thing  of  the  like  kind 
which  justice  may  require.  The  question  whether  these  words 
gave  the  power,  where  there  had  been  a  mistrial,  to  the  court  to 
order  a  venire  de  novo  to  issue  after  the  court  had  avoided  the 
judgment,  was  much  discussed  in  Reg.  v.  MeUor,  {uhi  sup.,)  where  a 
majorityof  the  judges,  comprising  Po?foc^,  C.-B.,  Erie,  WiUiams,  Cromp- 
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pder  the  judgment  to  be  avoided,  and  then,  in  the  course  of  things, 
be  prisoner  would  be  tried  again  ;  and  Martin,  B.,  thought  the  court 
light  make  an  order  that  a  trial  should  take  place,  but  not  a  venire 
e  novo. 

Where  an  indictment  was  bad  on  its  face,  and  after  verdict  of  guilty 
n  motion  made  in  arrest  of  judgment  the  court  amended  the  defect, 
?liich  they  had  no  power  to  do,  the  Court  of  Crown  Cases  Reserved 
rdered  the  indictment  to  be  restored  to  its  former  state,  and  directed 
verdict  of  not  guilty  to  be  entered.     {Reg.  v.  Larkin,  iihi  sup.) 

By  the  3rd  section,  "  The  jurisdiction  and  authorities  by  this  Act 
iven.  to  the  said  justices  of  either  bench  and  barons  of  the  Exche- 
uer  shall  and  may  be  exercised  by  the  said  justices  and  barons,  or 
've  of  them  at  the  least,  of  whom  the  lord  chief  justice  of  the  Court 
f  Queen's  Bench,  and  the  lord  chief  justice  of  the  Common  Pleas, 
nd  the  lord  chief  baron  of  the  Court  of  Exchequer,  or  one  of  such 
hiefs  at  least  shall  be  part,  being  met  in  the  Exchequer  Chamber 
r  other  convenient  place,  and  the  judgment  or  judgments  of  the  said 
astices  and  barons  shall  be  delivered  in  open  court,  after  hearing 
ounsel,  or  the  parties,  in  case  the  prosecutor  or  the  person  convicted 
hall  think  it  fit  that  the  case  shall  be  argued  in  the  like  manner  as  the 
adgments  in  the  superior  courts  of  Common  Law  at  "Westminster  or 
)ublin,  as  the  case  may  be,  are  now  delivered." 

Where  there  is  a  division  in  the  court  upon  the  law  of  the  case,  it 
3  usual  to  have  it  argued  before  the  fifteen  judges,  but  where  the  divi- 
ion  is  on  the  facts,  judgment  is  delivered  according  to  the  opinion  of 
he  majority.     {Reff.  v.  JBurrdl,  \  L.  &  G.  364 ;  33  L.  J.  M.  0.  54.) 

By  order  of  Court  of  1st  June,  1850,  "  Where  any  case  is  intended  to 
le  argued  by  counsel,  or  by  the  parties,  notice  thereof  be  given  to  the 
lerk  of  this  court  at  least  two  days  previously  to  the  sitting  of  the  said 
ourt." 

Counsel  who  has  defended  a  prisoner  at  the  trial,  whose  case  is  re- 
erved,  will  not  be  allowed  to  appear  before  the  court  and  argue  the 
ase  without  the  prisoner's  consent,  but  as  amicus  curice,  the  court  will 
isten  to  any  reference  to  authorities  bearing  upon  the  point.  {Reg.  v. 
nomas,  L.  &  C.  313 ;  33  L.  J.  M.  0.  22.) 

Counsel  in  arguing  the  case  must  confine  themselves  to  the  facts  as 
hey  appear  on  the  case  stated  to  the  court,  {R.  v.  Smith,  1  Ben.  C.  G. 
il2,)  and  to  the  question  or  questions  of  law  reserved  by  the  case  ;  (Reg. 
'.  BlaJcemore,  2  Den.  C.  C.  410  ;  21  L.  J.  M.  G.  60 ;)  and  if  the  case  is 
lefectively  stated,  application  can  be  made  to  the  court  under  s.  4,  to 
lave  it  sent  back  for  amendment. 

Counsel  for  the  prisoner  begins,  and  has  a  reply.  Though  no  counsel 
ippear  on  behalf  of  the  prisoner,  counsel  will  be  heard  for  the  Crown ; 
Reg.  V.  Martin,  1  Den.  G.  C.  398  ;  18  L.  J.  M.  G.  137  ;)  and  though  no 
lounsel  appear  for  the  Crown,  prisoner's  counsel  will  be  heard.  (Reg. 
r.  Masters  1  Den.  G.  G.  332  ;  18  L.  J.  M.  G.  2;  Req.  v.  Garner,  id.  329; 
8£.  J.  M.  0. 1.) 

The  court  which  reserved  the  question  of  law  has  power  to  order 
)ayment  of  the  costs  of  the  argument  before  the  Court  of  Crown  Cases 
Jeserved,  in  cases  of  felony  and  certain  misdemeanours,  under  the 
'  Geo.  IV.,  c.  64,  s.  22  ;  {Reg.  v.  Gluderoy,  Z  C.  &  K.  205) ;  and  misde- 
neanours  under  the  new  consolidated  statutes  are  put  on  the  same 
botiug  as  felonies  in  that  respect. 

The  convenient  practice  is  for  the  ofiicer  of  the  Court  of  Crown  Cases 
Reserved  to  tax  and  ascertain  such  costs,  and  certify  the  amount  to  the 
axing  officer  of  the  court  below,  who  will  act  upon  it.  {Reg.  v.  Lewis, 
.  D.&  B.  326.)  But  the  certificate  of  the  officer  of  the  former  court 
3  not  in  law  binding  on  the  officer  below ;  {Id. ;  and  see  R.  v.  Dolan, 
Dears.  G.  C.  436) ;  and  the  Court  of  Crown  Cases  Eeserved  will  not 
ntertain  the  question  of  costs,  although  it  was  expressly  agreed  by  the 
ase  that  the  court  should  have  the  same  power  with  respect  to  costs 
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as  the  judge  could  legally  have  exercised  at  the  trial.  (Beff.  v.  Hornsea, 
Bears.  C.  C.  307.)  That  case  arose  upon  the  trial  of  an  indictment  for 
the  repair  of  a  road  tried  at  assizes. 

By  the  4th  section,  "  The  said  justices  and  barons,  where  a  case  has 
been  reserved  for  their  opinion,  shall  have  power,  if  they  think  iit,  to 
cause  the  case  or  certificate  to  be  sent  back  for  amendment,  and  there- 
upon the  same  shall  be  amended  accordingly,  and  judgment  shall  be 
delivered  after  it  shall  have  been  amended." 

It  seems  that  if  either  party  discovers,  before  the  hearing  of  the 
argument,  that  a  point  has  been  omitted  from  the  case  reserved,  which 
should  have  been  inserted  in  it  as  having  been  reserved  at  the  trial, 
the  proper  course  is  to  communicate  with  the  judgs,  who  will  doubt- 
less insert  it  if  requisite.  (Per  Wilde,  C.  J.,  R.  v.  Smith,  1  Ben.  C.  C. 
512.)  The  court  will  not  send  back  a  case  to  be  re-stated,  for  the  pm'- 
pose  of  having  evidence  given  at  the  trial  inserted  upon  the  application 
of  coxmsel  before  the  case  is  gone  into,  but  will  wait  till  it  appears  on 
the  argument  that  the  case  has  been  imperfectly  stated  ;  {Reg.  v.  Hilton, 
1  Bell  G.  a  20  ;  28  L.  J.  M.  C.  28  ;  Reg.  v.  Perkins,  2  Ben.  G.  C.  459  ; 
21  L.  J.  M.  C.  152);  but  even  then  it  will  not  be  sent  back  in  order  to 
have  evidence  given  at  the  trial  inserted  for  the  purpose  of  raising 
an  objection  purely  technical  and  beside  the  merits.  {Reg.  v.  Brum- 
mitt,  L.  &  G.  9.) 

By  the  2nd  section  of  the  11  &  12  Vict.  e.  78,  when  the  court  has  heard 
and  determined  the  question  by  reversing,  affirming,  or  amending  the 
judgment  by  avoiding  it,  and  making  an  entry  of  the  order  they  may 
have  made,  it  is  enacted  that  "  such  judgment  and  order,  if  any,  of  the 
said  justices  and  barons,  shall  be  certified  under  the  hand  of  the  presiding 
chief  justice  or  chief  baron  to  the  clerk  of  the  assize,  or  his  deputy,  as  the 
case  may  be,  who  shall  enter  the  same  on  the  original  record  in  proper 
form ;  and  a  certificate  of  such  entry  under  the  hand  of  the  clerk  of  assize, 
or  his  deputy,  or  the  clerk  of  the  peace,  or  his  deputy,  as  the  case  may 
be,  in  the  form,  as  near  as  may  be,  or  to  the  effect  mentioned  in  the 
schedule  annexed  to  this  Act,  with  the  necessary  alterations  to  adapt  it 
to  the  circumstances  of  the  case,  shall  be  delivered  or  transmitted  by  him 
to  the  sheriff  or  gaoler,  in  whose  custody  the  person  convicted  shall  be ; 
and  the  certificate  shall  be  a  sufficient  warrant  to  such  sheriff  or  gaoler, 
and  all  other  persons,  for  the  execution  of  the  judgment,  as  the  same 
shall  be  so  certified  to  have  been  affirmed  or  amended,  and  execution 
shall  be  tliereupon  executed  on  such  judgment,  and  for  the  discharge 
of  the  person  convicted  from  fxirther  imprisonment,  if  the  judgment 
should  be  reversed,  avoided,  or  arrested  ;  and  in  that  case  such  sheriff 
or  gaoler  shall  forthwith  discharge  him  ;  and  also  the  next  court  of 
oyer  and  terminer  and  gaol  delivery,  or  sessions  of  the  peace,  shall  vacate 
the  recognizance  of  bail,  if  any  ;  and  if  the  court  of  oyer  and  terminer 
and  gaol  delivery,  or  court  of  quarter  sessions  shall  be  directed  to  give 
judgment,  the  said  court  shall  proceed  to  give  judgment  at  the  next 
sessions.'' 

By  the  6th  section,  "  Every  person  who  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  certificate  of  or  copy  certified  by  a  chief  justice,  or  any  cer- 
tificate of  or  copy  certified  by  a  clerk  of  assize  or  his  deputy,  or  the 
clerk  of  the  peace  or  his  deputy,  as  the  case  may  be,  with  intent  to 
cause  any  person  to  be  discharged  from  custody,  or  otherwise  prevent 
the  due  course  of  justice,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  ten  years,  or  be  imprisoned 
for  any  term  not  exceeding  three  years,  with  or  without  hard  labour 
and  solitary  confinement,  both  or  either,  at  the  discretion  of  the  court, 
before  which  he  shall  be  tried." 

By  20  &  21  Vict.  c.  3,  s.  2.  "  Transportation  is  changed  to  penal  ser- 
vitude for  the  eame  term,  or  to  the  same  period  of  imprisonment," 
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SGHEDULE  to  11  &  12  Vict.  c.  78.    (Eeferred  to  in  Sect.  2,  ante,  p.  272.) 

Whereas,  at  the  sessions  of  the  peace  for  the  county  of  held  on  j.„j.^  ^^ 

,  before  ,  and  others  their  fellows  (or  at  the  session  of  cerfciiicato  of 

I'er  and  terminer,  and  gaol  delivery,  held  for  the  county  of  ,  on   aunuUing  of 

,  before,  among  others,  Sir  A .  £.,  Knight,  one  of  the  justices  of  ^™mnt™  *""' 
le  court  of  ,  and  ,  [here  name  the  quorum,  commissioners,   discharge. 

'stices  of  oyer  and  tej'mincr,  and  f/aol  delivery'},  A.  B.,lsAe  of  , 

bourer,  having  been  found  guilty  of  felony,  and  judgment  thereupon  given 
lat  [ifiere  state  tlie  siibstcmce]  the  court  before  whom  he  was  tried  reserved  a 
:rtain  question  of  law  for  the  consideration  of  the  justices  of  either  bench, 
id  the  barons  of  the  Exchequer,  and  execution  was  thereupon  respited  in  the 
leau  time. 

This  is  to  certify,  that  the  said  justices  and  barons,  having  met  in  the 
xchequer  Chamber  at  Westminster,  [o?-  Dublin,  as  the  case  may  be,]  on  tlie 
day  of  ,  it  was  considered  by  the  said  justices  and  barons 

lere  that  the  judgment  aforesaid  should  be  annulled,  and  an  entry  made  on 
le  record  thatthe  said  A.  B.  ought  not,  in  the  judgment  of  the  said  justices 
id  barons,  to  have  been  convicted  of  the  felony  aforesaid,  and  you  are  hereby 
iquired  forthwith  to  discharge  the  said  A.  B.  from  your  custody. 
To  the  gaoler  of  ,  and  the  sheriff  of  ,  and  all  others 

horn  it  may  concern, 

(Signed),  ^.i?.. 
Clerk  of  the  peace  for  the  county  of  [or  clerk  of  assize 

for  ,  as  the  case  may  be]. 


X.  J^oittts  on  Appeal  to  <!|uatter  Sessions. 

to  loit :  To  ,  of  ,  in  the  said  county. 

THIS  is  to  give  you  [and  each  and  every  of  you]  notice,  that  I,  A,  B.,  do    (1.)  General  tomi 
'.tend,  at  the  next  general  quarter  sessions,  [or  "  quarter  sessions,"]  of  the  'peace,    of  notice  of 

be  holden  in  amd  for  the  said  county  of  ,at  ,  in  the  said  convMmf  fa?.  * 

mnty,  to  appeal  against  a  certain  conviction  of  me,  the  said  A .  B.,  hy  J.  P., 
squire,  one  (f  her  Majesty's  justices  of  the  peace  for  the  said  county,  for  having, 
t  is  therein  and  thereby  alleged,  on  ,  SfC,  at  ,  &C.  [stating 

le  offence  ;]  and  that  the  causes  cmd  grounds  of  such  appeal  are,  that  I  am  not 
dlty  of  the  said  offence  ;  and  that,  ^c,  [stating  any  other  causes  of  appeal  the 
irty  may  have  :]  of  all  which  premises,  you  {and  each  and  every  of  you]  are 
'.reby  desired  to  take  notice.    Dated  this  day  of  Sfc. 

Witness,  C.  D. 


5  remembered,  that  on  the 


\   Beit 
wit.  j   of  our  Lord  ,  A.  B.,  of 


day  of  ,  in  the  year   (2.)  General  form 

,  in  the  said  county,  (labourer,)   of  recognizance  to 
.  F.,  of  ,in  the  said  county,  (yeoman,)  and  G.  H.,  of  ,   ,^aiust°a'' 

■  tlie,  said  county,  (farmer,)  personally  came  before  me,  J.  P.,  one  of  her  Majesty's  conviction  (6). 
slices  of  the  peace  for  the  said  county,  and  acknowledged  themselves  to  owe  to  our 
id  Lady  the  Queen  the  sum  of  pounds  each,  to  be  made  and  levied 

'  their  goods  and  chattels,  lands,  and  tenements,  respectively,  to  the  use  of  our 
id  Lady  the  Queen,  her  heirs  and  successors,  if  default  shall  be  made  in  the 
ndition  following  ; 

Whereas,  by  a  certain  conviction,  under  the  hand  and  seal  of  L.  M.,  one  of  her 
Majesty's  justices  of  the  peace  for  the  county  aforesaid,  the  said  A.  B.  is 
miicted,  for  that  the  said  A.  B.,  on  S[C.,  [stating  the  offence  ;]  and  whereas  the 
',id  A.  B.  hath  given  due  notice  unto'  of  his  intention  to  appeal  against 

e  said  conviction,  and  of  the  causes  and  grounds  thereof :  Now  the  condition  of 


(a)  For  forms  of  notices  of  appeal 
particular  cases,  see  the  various 
Lies  throughout  this  work. 

VOL.  I. 


(6)  See  other  forms,  tit.  "Becogni- 
eance,"  Vol.  V.,  and  the  different 
titles  throughout  this  work. 
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this  recognizance  is  such,  that  if  the  above  houndeia,  A .  B.  shall  perso'tmlly  appear 
at  the  next  [general  quarter"]  sessions  of  the  pedce,  to  he  holclen  at  ,  in 

and  for  the  said  county,  and  shall  then  and  there  try  such  appeal,  and  abide  the 
judgment  of  the  said  Court  of  [general  quarter]  sessions  thereupon,  and  pay  such 
costs  as  shall  be  by  the  said  Cowrt  awa/rded,  then  this  recognisance  to  be  void. 
Taken  and  adcnowUdged  before  me,  J.  P, 


(3.)  Judgment  cf 
agtrmance  of  the 
sessions  on  an 
appeal  against  a 
conviction  not 
within  11  &  12 
Vict,  c,  43  (<i). 


\  AT  a  general  qua/rter  sessions  of  the  peace  of  our  Sovereign  Lady  the 
to  wit.  S    Queen,  held  by  proclamation  at  ,  in  the  county  of  , 

on  Monday  the  day  of  ,  in  the  year  of  our  Lord 

,  before  A.  B.,  0.  L>.,  E.  F.,  and  others,  their  fellows,  the  justices  of  our 
said  Lady  the  Queen,  assigned  to  Tceep  the  peace  of  our  said  Lady  the  Queen,, 
within  the  aforesaid,  and  also  to  hear  and  determine  divers  fdonies, 

trespasses,  and  other  misdemeanors,  done  and  committed  within  the  said  cownty, 
and  one  of  lohom  is  of  the  quorum. 

And  afterwards  by  adjournment,  (to  wit,)  at  ,  in  and  for  the  said 

county,  on  in  the  year  aforesaid,  before  O.  H.,  I.  K.,  L.  M.,  and 

others,  their  fellows,  also  the  justices  of  our  said  Lady  the  Queen,  assigned  to 
Tceep  the  peace  of  our  said  Lad/y  the  Queen,  within  the  county  aforesaid,  and  also 
to  hear  and  determine  as  aforesaid,  within  the  said  county,  and  one  of  whom,  is 
also  of  the  quorum. 

At  the  same  court  so  held  at  ,  on  tlie  day  and  year  aforesaid,  J,  W. 

of  ,  in  the  county  of  aforesaid,  farmer,  entered  his  appeal 

to  and  against  a  conviction,  under  the  hand' and  seal  of  A.  J).  Bsqui/re,  otic  of  her 
Majesty^s  justices  of  the  peace  for  the  county  aforesaid,  dated  a/nd  made  tlie 
day  of  ,  186     ,  [here  state  the  offence  as  in  the  convic- 

tion,] and  by  which  said  conviction  he  the  said  A .  D.  did  adjudge  tlmt  the  said 
J.  W.  should  for  the  said  offence  forfeit  the  sum  of  two  pounds,  together  with  the 
sum  of  seventeen  shillings  for  costs,  a/nd  did  order  that  the  said  sums  sliouTd  he 
paid  by  the  said  J.  W.  on  or  before  the  day  of  last,  and 

that  in  default  of  payment  on  or  before  that  day,  he  the  said  A.  D.  did  by  the 
said  conviction  adjudge  the  said  J.  W.  to  be  imprisoned  and  Jcept  to  ha/rd  labour 
in  the  house  of  correction  at  ,  in  the  county  of  aforesaid, 

for  the  space  of  two  calendar  months,  unless  the  said  sums  should  be  sooner  paid, 
and  that  the  said  A.  D.  did,  in  and  by  the  said  conviction,  direct  that  the  said 
sum  of  two  pounds  should  be  paid  to  P.  S.,  being  one  of  the  overseers  of  the  poor 
of  the  said  parish  of  ,  to  be  by  him  applied  according  to  the  directions 

of  tlie  statute  in  such  case  made  and  provided ;  and  that  the  sum  of  seventeen 
shillings  for  costs  shall  be  paid  to  the  said  J.  J.,  the  informant,  on  whose  informa- 
tion the  said  complaint  was  founded.  [Let  this  agree  with  the  conviction.] 
Now,  therefore,  at  the  said  court  so  holden  as  aforesaid  by  adjournment  at 
as  aforesaid,  upon  hearing  of  the  said  appeal,  it  is  now  here  ordered 
aiid  adjudged  by  the  said  court  that  the  said  conviction  be,  and  the  same  is  hereby 
in  all  things  affirnwd,  and  it  is  also  now  here  by  the  same  court  further  ordered 
and  adjudged  that  the  said  J.  W.  be  dealt  leith  and  punished  according  to  the 
said  conviction,  and  also  that  he  the  said  J.  W.  do  and  shall  pay  to  the  said  J.  J,, 
the  said  informant  and  the  respondent  in  the  said  appeal,  the  sum  of  £  , 

the  amount  of  the  costs  sustained  by  the  said  J.  J,,  and  by  him  incurred  by  reason 
of  the  said  appeal,  and  now  by  the  said  court  here  adjudged  to  be  paid  to  him  by 


(a)  It  must  appear  from  an  order 
of  sessions  that  they  had  jurisdiction 
over  the  subject-matter  of  it.  (_J{.  v. 
Spachman,  1  Gale  &  B.  619;  see^iost, 
"Sessions.")  Therefore  an  order  of 
quarter  sessions,  on  appeal  against  an 
account  of  overseers,  is  bad  if  it  does 
not  appear,  either  by  express  aver- 
ment or  necessary  intendment,  to 
relate  to  the  annual  account ;  for 
otherwise  it  may  relate  to  the  quar- 
terly account,  which  the  overseers  are 


directed  to  render  by  4  &  5  Will.  IV. 
c.  76,  s.  47,  and  in  respect  of  which 
there  is  no  appeal  to  the  quarter  ses- 
.  sions.  (if.  V.  Spachnan,  supra.)  An 
order  for  costs  upon  an  appeal  against 
an  order  or  conviction  within  11  &  12 
Vict.,  c.  43,  must  direct  them  to  he 
paid  to  the  clerk  of  the  peace  of  such 
court,  to  be  by  him  paid  over.  See 
R.  V.  Binnev,  E.  V.  Hellier,  ante,  pp. 
260,  261. 
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tlie  said  J.  W.,  according  to  the  statute  in  such  case  made  and  pi'on(kd<    iSee  aa     10.  Jforms. 

to  the  power  to  give  costs,  Sea.,  ante,  257.]  ■ — 

The  above  form  will  apply  to  an  appeal  against  a  conviction  or  order  within 
11  &  12  Vict.  c.  43,  except  that  tho  costs  must  be  directed  to  be  paid  to  the 
Clerk  of  the  Peace  for  the  county,  to  be  paid  over  by  biro,  ante,  pp.  260,  281 . 

Office  of  the  derh  of  tlie  peace  for  the  [county]  of  . 

[Title  of  the  appeal.] 
/  hereby  certify  that,  at  a  couH  of  general  quarter  sessions  of  the  peace,  holdmi    (!•)  Certificate  of 
ai  ,  in  and  for  the  sai4,  ico-onty,']  on  '««*  ^<"*' "" 'f'i'^"^   f  haUheSTr 

ly  A.  B.,  against  a  conviction  [or  order']  of  J.  S.,  esquire,  owe  of  Her  Mgjesty's    ^  appeal  are  not 
justices  of  the  peace  for  the  said  [county],  came  on  to  be  tried,  wnd  was  then  heard  paid.    (11  &  12 
and  determined,  and  tJie  said  court  of  general  quarter  sessions  thereupon  ordered   vict.o.  43,  sched.) 
titat  the  said  conviction  [or  orderl  should  be  confirmed  [or  qvMshed^,  and  that 
the  said  [appellant]  should  pay  to  the  said  [respondent]  the  sum  of  , 

for  his  costs  incurred  by  him  in  the  said  appeal,  and  which  sum  was  thereby 
oi-dered  to  be  paid  to  the  clerk  of  the  peace  of  the  said  county,  on  or  before  the 
day  of  instant,  to  be  by  him  handed  over  to  the  said 

[respondent]  ;  and  I  further  certify  that  the  said  sum  for  costs  has  not,  nor  has 
any  part  therecf,  been  paid  in  obedience  to  the  said  order.    Dated  the 
day  of  ,  1856. 

O.  II.,  [Deputy]  Olerh  of  the  Peaee. 


\  TO  the  constable  of  ,  and  to  all  other  peaxe  officers  in  the  said   (5.)  Warrant  of 

towit.l      [county]  0/  .  diatress  for  costs 

J       \-  .>  .i   J  of  an  appeal 

Whereas  [&c.,  as  in  the  warrants  of  distress,  Nos.  1 ,  2,  given  in  the  Schedule  against  a 
to  that  Act,  see  tit.  "  'Warrant,"  Vol.  V.,  to  the  end  of  the  statement  of  the  °J5™"°(Ji"  ij 
conviction  or  order,  and  then  thus]  ;  And  whereas  the  said  A.  B.  a{ppealed  to  vict.c.  43,  soiled.) 
the  court  of  general  quarter  sessions  of  the  peace  for  the  said  county  against 
the  said  conviction  [or  order],  in  which  a/ppeal  the  said  A,  B.  was  the  appelant, 
and  the  said  0.  D.  [or  /.  S.,  Esquire,  the  justice  of  the  peace  who  made  the 
said  conviction  or  order]  was  tlie  respondent,  and  which  said  appeal  came  on  to  be 
tried,  and  was  heard  and  determined,  at  the  last  general  quarter  sessions  of 
the  peace  for  the  said  county  holden  at  ,  on  ,  and  the  said 

court  of  general  quarter  sessions  thereupon  ordered  that  the  said  conviction  [or 
"order"]  should  be  confirmed  [or  "quashed"],  and  that  the  said  [appel- 
lant] should  pay  to  the  said  [respondent]  the  sum  of  ,  for  the  costs 
incurred  by  him  in  the  said  appeal,  which  said  sum,  was  to  be  paid  to  the 
cleric  of  the  peace  of  the  said  [county]  on  or  before  ike  clay  of  , 
1856,  to  be  by  him  handed  over  to  the  said  O.  D. ;  and  whereas  the  [deputy] 
clerh  of  the  peace  of  the  said  [county]  Irnth  on  the  day  of 
instant,  duly  certified  that  the  said  sum  for  costs  hath  not  tJien  been  paid  (*). 
These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to  make 
distress  of  the  goods  and  chattels  of  the  said  A.  B.,  and  if,  within  the  space  of 
days  next  after  the  making  of  such  distress  the  said  last-m^entioned 
sum,  together  with  reasonable  charges  of  tahing  and  keeping  the  said  distress,  shall 
not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained, 
and  to  pay  the  money  ansing  from  such  sale  to  ,  the  derh  of  the 
justices  of  the  peace  for  the  division  of  ,  in  the  said  [county],  that  he 
may  pay  and  apply  the  same  as  by  law  directed  ;  and  if  no  such  distress  can  be 
found,  then  that  you  certify  the  same  unto  me,  to  the  end  that  such  proceedings 
may  be  had  therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.N.  (L.  8.) 


TO  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  (5.)  wan-ant  of 

to  wit.  \      correction]  at  ,  in  the  said  [county]  of  ,  commitment  for 

Whereas  [&e.,  as  in  last  form,  to  the  asterisk,  (♦)  and  then  thus]:    And  la  the  last  case. 

whereas  afterwa/rds,  on  the  day  of  ,  in  the  year  aforesaid,  I,   (ii  &  12  Vict. ' 

m  2  c.  43,  sched.) 
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the  undersigned,  issued  a  wa/rramt  to  the  constable  of  ,  commanding  him 

to  levy  the  said  sum  of  for  costs  by  distress  amd  sale  of  the  goods  and 

chattels  of  the  said  A.  B.  :  And  whereas  it  a^ea/rs  to  me,  as  welZ  by  the  returns 
of  the  said  constable  to  the  said  warrant  of  distress  as  otherwise,  that  the  said 
constable  hath  made  diligent  sea/rch  for  the  goods  and  chattels  of  the  said  A.  £., 
but  that  no  sufficient  distress  whereon  to  levy  the  sum  above  mentioned  could  be 
found :  These  are,  therefore,  to  command  you,  the  said  constable  of  ,to 

talce  the  said  A.  B.,  amd  him  safely  to  convey  to  the  [house  of  correction]  at 
aforesaid,  and  there  deliver  him  to  the  said  keeper  thereof,  together 
with  this  precept ;  and  I  do  hereby  command  you,  the  said  keeper  of  the  said 
[house  of  correction],  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
[house  of  correction],  there  to  imprison  him  [and  keep  him  to  hard  labour]  for 
the  space  of  ,  unless  the  said  sum,  and  all  costs  and  charges  of  the  said 

distress,  [and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the  said 
house  of  correction,]  amounting  to  the  further  mm  of     _  ,  shaU  be  sooner 

paid  unto  you  the  said  keeper,  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  i»  the  [county]  aforesaid. 

•'  J.N.(L.S.) 


(1.)  Application 
by  dissatisfied 
party  to  justices 
for  a  case  under 
s.  2. 


XI.  jFotms  for  statins  a  (Base  ttntier  20  ^j;  21  Uict.  t.  43. 

To  A.  B.  and  C.  D.,  Esguires,  two  of  her  Majesty's  justices  of  the  peace  for  the 
["  county  "]  of  .    In  the  matter  of  an  information  [or  "complaint "] 

wherein  I,  E.  F.  was  informunt  [or  "prosecutor,"  or  " complainant,"'\  a/nd  Q.  H. 
was  defendant,  heard  before  and  determined  by  you,  at  on  the 

day  of 

Being  dissatisfied  with  your  determination  upon  the  hearing  of  the  above  infor- 
mation [or  "  complaint,"^  as  being  erroneous  in  point  of  law,  I  liereby,  pursuant 
to  sect.  2  of  the  statute  20  §*  21  Vict.  c.  43,  make  application  to  you  to  state  and 
sign  a  case  setting  forth  the  facts  and  grounds  of  such  your  determmation,  in 
order  that  I  may  take  the  opinion  thereon  of  her  Majesty's  court  of  ,  at 

Westminster.    Dated  the  day  of  ,  a.d.  18     . 

E.  P.,  of 


(2.)  Certificate  o£ 
reinsal  to  state  a 


Whereas  on  the  day  of  ,  an  information  [or  "com- 

plaint,"'^ preferred  by  A.  B.  against  C.  D.  of  for  that  [&c.,  as  in  the 

information,  complaint,  or  summons,]  was  heard  and  determined  by  me  [or  us] 
th£  undersigned  E.  F.  and  G.  H.,  Esquires,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  [county]  of  ,  at  ,  and  the  said  C.  D.  was 

before  us  duly  convicted  of  the  said  offence,  and  was  adjudged  [or]  and  the  said 
C.  D.  was  by  us  ordered  to  pay  to  the  said  A .  B.  the  sum  of  .     [Here 

state  the  adjudication  of  penalty,  sum,  or  imprisonment  and  costs,  as  in  a  con- 
viction or  order.] 

[Or  if  dismissed  :]  and  we  thereupon  dismissed  the  said  information  or  comr 
plaint,  and  {if  so,)  ordered  the  said  A.  B.to pay  to  the  said  C.  D.  the  sum  of 
for  his  costs  incurred  by  him  in  his  defence  in  that  behalf,  conclude  as 
in  the  order  of  dismissal. 

And  whereas  the  said  A.B.[ot"  C.  i)."]  being  dissatisfied  with  the  said  determi- 
nation, as  being  erroneous  in  point  of  law,  has  applied  to  us  pursuant  to  sect.  2  of 
tJie  statute  20  S  21  Vict.  c.  43,  to  state  and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  such  determination,  for  the  opinion  thereon  of  her  Majesty's  court 
of  [Queen's  Bench]  at  Westminster,  but  we  being  of  opinion  that  the  application 
of  the  said  A .  B.  [or  "  0. 2)."]  is  merely  frivolous,  have  refused  to  state  such  case, 
of  which  refmal  the  said  A.  B.  [or  "  C.  D."}  hath  requested  us  to  sign  and  deliver 
to  him  a  certificate.  Now,  therefore,  we,  the  said  justices,  pursuant  to  sect.  4  of  the 
same  statute,  do  hereby  certify  that  we  are  of  opinion  that  the  application  of  the 
said  A.  B.  [or  "CD."}  as  aforesaid  is  merely  frivolous,  and  that  we  have 
refused  to  state  a  case  accordingly  for  the  opinion  of  tlie  said  court  of  [Queen's 
Bench]. 

Given  under  our  hands,  this  day  of  ,  in  the  year  of  our 

Lord  ,  at  in  the  [county]  aforesaid. 

E.  P.,  G.  H. 
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In  tJie  [Queen's  Bench], 


A.B. 
CD. 


mid 


Appellant, 
Respondent. 
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(3.)  Case  stated 
uy  justices. 


This  is  a  case  stated  ly  us,  the  undersigned,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  [county]  of  ,  under  the  statute  20  <fe  21  Vict.  c.  43, 

for  the  purpose  of  obtaining  the  opinion  of  the  court  on  questions  of  law  which 
arose  before  us  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  [^in  and  for  the  division  of  ,] 

in  the  [county]  of  ,  on  the  day  of  ,  an  informa- 

tion [or  "  a  complaint,"]  preferred  by  C.  D.  (hereinafter  called  the  "  respondent,") 
against  A .  B.  (Jweinafter  called  the  "  appeUant,")  [or  as  the  case  may  be,]  imder 
section  of  the  act  ,  charging,  that  he  the  said 

[&o.,  stating  the  offence  or  cause  of  complaint,]  was  heard  and  determined  by 
us,  the  said  parties  respectively  being  then  present ;  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said  offence,  and  we  adjudged  him 
[or  "  and  upon  such  hearing  the  appellant  was  by  us  ordered  to  pay  to  the  respon- 
dent the  sum  of  ."]  [Here  state  the  adjudication  of  penalty,  sum,  or 
imprisonment  and  costs  as  in  a  conviction.] 

[Or  if  dismissed  :]  state  the  order  of  dismissal. 

And  whereas  the  cuppeUamt  being  dissatisfied  with  our  determination  upon  the 
hearring  of  the  said  information  [or  "  complaint,"^  as  being  erroneous  in  point 
of  lata,  hath,  pwrsuant  to  sect.  2  of  the  said  statute  20  <fc  21  Vict.  c.  43,  dndy 
applied  to  us  in  writin-g  to  state  and  sign  a  case  setting  forth  the  facts  and  the 
grownds  of  such  our  determination  as  aforesaid,  for  the  opinion  of  this  court,  and 
hath  duly  entered  into  a  recognizance  as  required  by  the  said  statute  in  that  behalf. 

[If  the  case  is  stated  in  obedience  to  a  rule  under  sect.  5,  recite  the  refusal 
and  the  granting  of  such  rule  as  follows :]  but  we,  being  of  opinion  that  the  appli- 
cation of  the  appeUant  was  merely  frivolous,  refused  to  state  and  sign  such  case, 
and  at  his  request  signed  and  delivered  to  him  a  certificate  of  such  refused.  And 
whereas  her  Majesty's  Court  of  Queen's  Bench  at  Westminster  have  since  granted 
a  rule  calling  upon  us  to  state  such  a  case. 

Now,  therefore,  we,  the  said  justices,  in  compliance  with  the  said  application  [or 
"  in  obedience  to  the  said  rule  and  order  of  the  said  Court  of  Queen's  Be/nch,"l^ 
and  the  provisions  of  the  said  statute,  do  hereby  state  and  sign  the  following  case. 
[Here  state  the  proceedings  before  the  justices.] 

2'he  questions  of  law  arising  on  the  above  statement  for  the  opinion  of  this 
cou/rt,  therefore,  a/re, — 1st,  whether,  Sc.  ;  2nd,  whether,  ^c. 

If  the  court  shall  be  of  opinion  that  tlie  said  conviction  [or  "order,"~\  was 
legally  and  properly  made,  and  the  appellant  is  liable  as  aforesaid  land  is 

],  then  the  said  conviction  [or  "order,"]  is  to  stand;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said  complaint  is  to  be  dismissed. 

Or  [whether  the  said  is  valid  or  otherwise,  and  the  court  is  hwmbly 

solicited  according  to  the  power  vested  in  the  court  by  the  said  statute,  20  tt*  21 
Vict.  c.  43,  to  remit  the  case  to  us  the  said  justices  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  to  the  court  may  seem  fit.'] 

Given  under  our  hands,  this  day  of  ,  in  the  year  of  our 

Lord,  at  ,  in  the  [county]  aforesaid. 

J.  L.,  J.  L. 


[Proceed  as  in  the  usual  form  of  Eecognizanoe,  (see  tit.  "Recognizance,")  the   (4.)  Ecoognizanco 


condition  indorsed  being  as  follows :] 

.  The  condition  of  the  within  written  recognizance  is  such,  that  whereas  [&c.,  as 
in  the  form  of  justices'  certificate,  ante,  p.  276,  which  the  said  justices  intend 
to  comply  with  if  then  known  to  be  so].  If,  therefore,  the  said  A.  B.  [or 
"  C.  Z)."]  after  the  said  justices  shall  have  stated  a  case  setting  forth  the  facts 
and  the  grounds  thereof  as  aforesaid,  for  the  opinion  of  the  said  court,  shall  duly 
prosecute  without  delay  such  his  appeal,  and  sulmiit  to  the  judgment  of  the  said 
court  thereon,  and  pay  such  costs  as  may  be  awarded  by  the  same. 

[If  appellant  in  custody,  add  here  :]  and  further,  should  the  said  appeal  le 
dismissed,  that  if  the  said  A.  B.  or  C.  D,  shall  appear  before  such  justice  or 


to  prnsecute 
appeal. 
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ajjpeal. 
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justices  of  the  peace  for  the  said  [county]  of  as  sJiall  le  sitting  at  the 

at  ,  on  some  [Kriday]  within  ten  days  after  the  judgment 

of  the  said  court  shaU  Jimie  heen  given  to  abide  such  judgment. 

Then  the  said  recognisance  to  be  void,  or  else  to  stand  in  full  force  and  virtue. 


(6.)  Notice  from 
appellant  to 
respondent,  witli 
copy  of  case 
stated. 


To  a  D.  lor  "  A.  S.,"]  of  ^c. 
Take  notice  that  I,  the  undersigned  A.  B.  [or  "  C.  V.""]  being  the  defendant 
[or  " informoMt,"  or  "prosecutor,"  or  "complainant,"']  in  an  information  [or 
"  complaint,"']  preferred  hy  you  [or  "  myself,"]  and  heard  before  and  determined 
by  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  [county]  of  , 

at  ,  on  the  day  of  instant,  bevng  dissatisfied  with 

the  determination  of  the  said  justices  upon  the  hearing  of  the  said  information  [or 
"complaint,"]  as  being  erroneous  in  point  of  law,  applied  to  the  said  justices, 
pursuant  to  sect.  2  of  the  statute  20  <$■  21  Vict,  c,  43,  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  such  their  determination,  in  order  that  I 
may  take  the  opinion  thereon  of  her  Majesty's  court  of  ,  at  Weettninster. 

And  further  take  notice,  that  in  pursuance  thereof  and  of  the  provisions  of  the 
statute  aforesaid,  the  said  justices  Jia/ve  stated  and  signed  a  case,  a  copy  of  which 
is  annexed  hereto. 

Dated  tJie  day  of  ,  1 86     . 

A.  B.  [or  "  O.  D."]  of 


^jilitarance* 


On  indictments 
for  felony. 


Proceedings  to 
compel  appear- 
ance after 
indictmnet 
found. 


Xt  is  a  rule  that  no  one  can  be  tried  on  an  indictment  for  a  felony 
unless  he  appear  in  person.  Also,  in  criminal  cases,  where  an  act  of 
parliament  requires  it,  and  on  an  attachment,  the  defendant  must,  in 
genera],  appear  in  person.    (2  Hawh.  P.  0.  c.  22,  s.  1.) 

By  11  &  12  Vict.  c.  42,  s.  3,  "  Where  any  indictment  shall  be  found 
by  the  grand  jury  in  any  court  of  oyer  and  terminer  or  general  gaol 
delivery,  or  in  any  court  of  general  or  quarter  sessions  of  the  peace, 
against  any  person  who  shall  then  be  at  large,  and  whether  such 
person  shall  have  been  bound  by  any  recognizance  to  appear  to  answer 
the  same  or  not,  the  person  who  shall  act  as  clerk  of  the  indictments 
at  such  court  of  oyer  and  terminer  or  gaol  delivery,  or  as  clerk  of  the 
peace  at  such  sessions  at  which  the  said  indictment  shall  be  found, 
shall,  at  any  time  afterwards,  after  the  end  of  the  sessions  of  oi/er  and 
terminer,  or  gaol  delivery,  or  sessions  of  the  peace,  at  which  such  indict- 
ment shall  have  been  found,  upon  application  of  the  prosecutor,  or  of 
any  person  in  his  behalf,  and  on  payment  of  a  fee  of  one  shilling,  if 
such  person  shall  not  have  already  appeared  and  pleaded  to  such 
indictment,  grant  unto  such  prosecutor  or  person  a  certificate  of  such 
indictment  having  been  found  ;  and  upon  production  of  such  certi- 
ficate to  any  justice  or  justices  of  the  peace  for  any  county,  riding, 
division,  liberty,  city,  borough,  or  place  in  which  the  ofience  shall, 
in  such  indictment,  be  alleged  to  have  been  committed,  or  in  which 
the  person  indicted  in  and  by  such  indictment  shall  reside,  or  be, 
or  be  supposed  or  suspected  to  reside  or  be,  it  shall  be  lawful  for 
such  justices  to  issue  his  or  their  waiTant  to  apprehend  such  person 
so  indicted,  and  to  cause  him  to  be  brought  before  such  justice  or 
justices,  or  any  other  justice  or  justices  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  be  dealt  with  according  to 
law,  and  afterwards,  if  such  person  be  thereupon  apprehended  and 
brought  before  any  such  justice  or  justices,  such  justice  or  justices,  upon 
its  being  proved  upon  oath  or  affirmation  before  him  or  them,  that  the 
person  so  apprehended  is  the  same  person  who  is  charged  and  named  in 
such  indictment,  shall,  without  further  inquiry  or  examination,  commit 
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him  for  trial,  or   admit  him  to  bail  in  manner   hereinafter  men-    Appearance. 

tioned  ;  or  if  such  person  so  indicted  shall  be  confined  in  any  gaol  or   

prison  for  any  other  offence  than  that  charged  in  the  said  indictment, 
at  the  time  of  such  application  and  production  of  the  said  certificate  to 
such  justice  or  justices  as  aforesaid,  it  shall  be  lawful  for  such  justice  or 
justices,  and  he  and  they  are  hereby  required,  upon  it  being  proved 
before  him  or  them  upon  oath  or  affirmation,  that  the  person  so  in- 
dicted and  the  person  so  confined  in  prison  are  one  and  the  same 
person,  to  issue  his  or  their  warrant  directed  to  the  gaoler  or  keeper  of 
the  gaol,  or  prison  in  which  the  person  so  indicted  shall  then  be  con- 
fined as  aforesaid,  commanding  him  to  detain  such  person  in  his  custody 
until,  by  her  Majesty's  writ  of  habeas  corpus,  he  shall  be  removed  there- 
from, for  the  purpose  of  being  tried  upon  the  said  indictment,  or  until 
he  shall  otherwise  be  removed  or  discharged,  out  of  his  custody  by  due 
course  of  law." 

Sect.  4.  "That  it  shall  be  lawful  for  any  justice  or  justices  of  the 
peace  to  grant  or  issue  any  warrant  as  aforesaid,  or  any  search  warrant, 
on  a  Sunday  as  well  as  on  any  other  day." 

Any  court  before  which  an  indictment  is  found  may  forthwith  issue   Bencli  warrant, 
a  bench  warrant  for  arresting  the  party  charged,  and  bringing  him 
immediately  before  such  court  to  answer  such  indictment.    (8  Eep. 
Com.  Law  99  ;  see  further  tit.  "Process,"  Vol.  II.) 

Tlie  bench  warrant  is  granted  while  the  court  is  sitting.  (2  Hawk. 
c.  27  s.  8.) 

If  issued  during  assizes,  it  is  signed  by  the  judge ;  if  at  sessions, 
by  two  justices  of  the  peace,  ibid.  (See  form  of  bench  warrant,  post, 
tit.  "  Warrant.") 

If  the  defendant,  against  whom  an  indictment  has  been  found,  happen 
to  be  present  in  court,  or  in  the  custody  of  the  court,  he  may  at  once 
be  arraigned  upon  the  indictment  without  any  previous  process. 
(2  Hawk.  c.  27.) 

As  to  proceedings  to  compel  appearance  before  justices  in  preliminary 
proceedings  in  indictable  offences,  see  post,  tit.  "  Warraivt,"  Vol.  V. 

On  an  indictment  or  information  for  a  crime  less  than  felony,  the 
defendant  may,  by  favour  of  the  court,  appear  by  attorney,  and  this  he 
may  do  as  well  before  plea  pleaded  as  afterwards,  until  conviction. 
{Bacon's  case,  1  Lev.  146 ;  Keilw.  165.) 

And  in  case  of  mayhem,  even  though  it  is  stated  to  be  done  feloniously 
in  the  indictment,  the  defendant  need  not  personally  attend,  but  may 
cause  his  plea  to  be  delivered  in  the  office  ;  (JR.  v.  Haddock,  2  Stra. 
1101 ;  R.  V.  Hales,  id.  816  ;)  and  a  clerk  in  court  may  confess  an  indict- 
ment for  his  client  in  his  absence.     {Anon.  6  Mod.  16.) 

Where  infants  are  prosecuted  for  misdemeanours,  it  is  the  constant  Infanta, 
practice  for  them  to  appear  by  attorney  in  the  crown  office,  though  in 
civil  cases  they  must  defend  by  guardian.  {Reg.  v.  Tanner,  2  Ld.  Raym. 
1284.) 

In  order  to  reverse  an  outlawry  before  conviction  on  an  indictment  In  outlawry, 
for  a  misdemeanour,  the  defendant  may  appear  by  attorney,  though  he 
cannot  do  so  on  a  prosecution  for  a  felony ;  {Com.  Dig.  Attorney,  (B.  6) ; 
4  W.  &  M.  c.  18  ;)  or  when  he  is  taken  for  a  contempt,  or  on  a  cepi 
corpus  upon  an  exigent.     (Id.) 

By  the  48  Geo.  III.  c.  58,  s.  1,  if  a  person  in  custody  under  a  warrant 
or  writ  of  capias,  founded  on  an  indictment  in  the  Court  of  Queen's 
Bench,  (which  can  only  be  for  a  misdemeanour,)  shall  not  cause  an 
appearance  and  plea  or  demurrer  to  be  entered  for  himself  within  eight 
days  after  copy  of  the  indictment  delivered  with  notice  to  plead  in 
eight. days,  it  shall  be  lawful  for  tlie  prosecutor  to  cause' an  appearance 
and  plea  of  not  guilty  to  be  entered  for  him,  and  to  proceed  to  trial  as 
if  he  were  actually  present. 

An  information  for  penalties  under  the  game  law  is  not  an  informa-  What  informatu 
tion  within  the  stat.  48  Geo.  III.  c.  58  ;  and  therefore  where  the  prose-  ^JSthe  Act?' 
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Appearance,    cutor  had  entered  an  appearance  and  a  plea  of  not  guilty  for  the 

defendant,  the  court  set   aside  svioh  verdict  for  irregularity  ;  et  per 

Abbot,  C.  J.,  "  It  is  quite  clear  that  the  statute  does  not  apply  to  an 
information  brought  for  penalties  on  the  game  laws.  It  enacts,  '  that 
when  any  person  shall  be  charged  with  an  offence  for  which  he  may  be 
prosecuted  by  indictment  or  information  in  his  Majesty's  Court  of 
K.B.'  It  therefore  contemplates  offences  over  which  this  court  has 
exclusive  jurisdiction,  by  indictment  or  information.  Now,  penalties 
under  the  game  laws  may  be  recovered  by  information  not  only  in 
this  court  but  in  the  other  courts  in  Westminster  Hall.  I  think  the 
statute  api^lies  only  to  such  offences  as  the  Court  of  King's  Bench  may 
exclusively  entertain  when  prosecuted  by  indictment  or  information  at 
the  suit  of  the  king."  {Davies  v.  Bint,  3  B.  <h  Ores.  586 ;  5  D.&B. 
353,  S.  0.) 

As  to  the  necessity  for  defendant's  appearance  in  order  to  convict 
him  on  an  information  before  a  magistrate,  see  post,  "  Conviction." 

As  to  the  necessity  for  the  appellant  and  respondent's  appearance  on 
an  appeal,  see  ante,  p.  240  ;  see  also  post,  "  Certiorari." 

As  to  appearance  on  judgment,  aee  post,  "Judgment"  Vol.  III. 

As  to  the  right  of  an  attorney  or  counsel  to  be  present  on  summary 
proceedings  before  magistrates,  see  post,  "  Conviction." 

As  to  the  effect  of  appearance  as  a  waiver  of  the  necessity  of  sum- 
mons or  of  defects  in  preliminary  proceedings,  see  post,  tit.  "  Convic- 
tion," "  Bastardy." 

Forms  of  the  certificate  and  warrants  mentioned  above  are  given  in 
the  schedule  to  11  &  12  Vict.  c.  42. 


On  mformation, 

Oa  appeal. 
Cer-iorari. 

Judgment. 
Uight  of  attoraey 
to  be  present. 


Forms. 
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Who  is,  &o. 


Practice  aa  to, 
obsolete. 


Shnulil  not  bo 
ndmlLtcd  to  bail. 


-A.N  Approver  (probator)  is  a  person  indicted  of  treason  or  felony, 
and  in  prison  for  the  same,  who  u2Don  his  arraignment,  before  any  plea 
pleaded,  doth  confess  the  indictment,  and  takes  a  corporal  oath  to 
reveal  all  treasons  and  felonies  that  he  knoweth  of,  and  therefore  prays 
a  coroner,  before  whom  he  is  to  enter  his  appeal  or  accusation  against 
those  that  are  partners  in  the  crime  contained  in  the  indictment.  (3 
Inst.  129 ;  4  Bl.  Com.  330  ;  3  Buss,  on  Crimes,  4th  ed.  597.) 

This  accusation  of  himself  and  oath  makes  his  accusation  of  another 
pei'son  of  the  same  crime  to  amount  to  an  indictment ;  and  if  his 
partners  are  convicted,  he  shall  have  his  pardon  of  coui-se.  (3  Inst. 
129,  130.) 

But  justices  of  the  peace  cannot  take  cognizance  hereof,  because  they 
have  no  authority  by  their  commission  to  assign  a  coroner.    (Id.  ISO.) 

And  besides,  as  it  is  in  tlie  discretion  of  the  court  whether  they  will 
suffer  one  to  be  an  approver,  this  method  of  late  hath  been  seldom 
practised.     (2  Hale,  226.) 

It  is  the  duty  of  magistrates,  in  all  cases,  to  commit  an  accomplice, 
and  not  to  admit  him  to  bail,  notwithstanding  it  maybe  intended  to 
call  the  accomplice  as  a  witness  on  the  trial.  (Rex  v.  Beardmore,  7 
Car.  <b.  P.  497.) 

The  practice  of  the  London  police-officers  is  in  conformity  to  this 
principle,  for  it  is  not  their  custom  to  release  an  accomplice  who 
proposes  to  give  evidence  as  a  witness  aa-ainst  his  associates,  but  to 
commit  him  for  the  felony ,  in  which  case,  upon  his  fully  disclosing  the 
facts  upon  the  trial,  he  will  probably  receive  his  pardon ;  in  order, 
however,  to  avoid  collusion  in  the  testimony  between  the  parties 
suspected,  the  accomplice  is  usually  committed  to  the  house  of  correc- 
tion, and  the  others  to  the  county  prison.  (See  1  Chit.  C.  L.  83;  Budd's 
case,  1  Leach,  120;  1  Cowp.  336.) 
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Approver. 

Accomplice's 
evidence. 


The  engagement  of  a  magistrate  to  an  accomplice,  that  if  he  will  give 
his  evidence  he  will  experience  favour,  is  merely  in  the  nature  of  a 
recommendation  to  mercy,  for  no  authority  is  given  to  a  justice  of  the 
peace  to  pardon  an  offender,  and  to  tell  him  that  he  shall  be  a  witness 
against  others.  He  is  not  therefore  assured  of  his  pardon,  but  gives 
his  evidence  in  custody,  and  it  depends  upon  his  behaviour  whether  he 
shall  or  shall  not  be  admitted  to  mercy.  A  justice  has  no  authority  to 
select  whom  he  pleases  to  pardon  or  to  prosecute ;  and  a  prosecutor 
himself  has  even  less  power  or  rather  pretence  to  select  than  a  justice 
of  the  peace.  It  is  merely  an  equitable  claim  to  the  mercy  of  the 
Crown,  from  the  magistrate's  express  or  implied  promise  of  an  in- 
demnity upon  certain  conditions  of  a  most  candid  disclosure. 

An  accomplice  admitted  as  king's  evidence,  and  performing  the  con- 
dition on  which  he  is  admitted  as  a  witness,  is  not  entitled,  as  matter 
of  right,  to  be  exempt  from  prosecution  for  other  offences  with  which 
he  is  charged,  but  it  will  be  matter  in  the  discretion  of  the  judge 
whether  he  will  recommend  him  for  a  pardon  or  not.  (iJ.  v.  Lee,  B. 
<h  B.  361 ;  R.  v.  Brunton,  R.  S  B.  454 ;  R.  v.  Duce,  1  Burn's  Just,  by 
Chetwynd,  212.)  So  the  promise  of  a  pardon  by  proclamation  in  the 
Gazette  does  not  give  a  party  convicted  a  legal  right  to  arrest  the 
judgment  and  stay  the  execution.  (R.  v.  Oarside,  2  J.  &  U.  266.) 
The  proper  course  in  such  a  case  would  seem  to  be  to  apply  to  the 
judge  to  postpone  execution  in  order  that  an  application  may  be  made 
■  to  the  secretary  of  state  for  a  pardon  as  promised.  (Russ.  on  Crimes, 
ed.  Oreaves,  4  ed..  Vol.  III.,  597,  n.)  But  the  judges  will  not,  in 
general,  admit  an  accomplice  as  king's  evidence,  although  applied  to 
for  that  purpose  by  the  counsel  for  the  prosecution,  if  it  appear  that  he 
is  charged  with  any  other  felony  than  that  on  the  trial  of  which  he  is 
to  be  a  witness,     (2  C.  &  P.  411.) 

It  is  not  a  rule  of  law  that  an  accomplice  must  be  corroborated  in  Practice  aa  to 
order  to  render  a  conviction  valid ;  and  it  is,  the  duty  of  the  judge  to  Sim°i,y''™ 
tell  the  jury  that  they  may,  if  they  please,  act  on  the  unconfirmed 
testimony  of  an  accomplice.  It  is  a  rule  of  practice,  and  that  only,  and 
it  is  usual  in  practice  for  the  judge  to  advise  the  jury  not  to  convict  on 
the  testimony  of  an  accomplice  alone,  and  juries  generally  attend  to 
the  direction  of  the  judge,  and  require  confirmation.  {Reg.  v.  Stubbs, 
I  Bears.  0.  C.  555 ;  25  L.  J.  M.  C.  16  ;  R.  v.  Hastings,  1  C.&P.  152.) 

There,  has  been  a  difference  of  opinion  as  to  what  oori-oboration  is 
requisite,  but  Parke,  B.,  in  Reg.  v.  Stubbs,  said  that  his  practice  had 
always  been  to  direct  the  jury  not  to  convict  unless  the  evidence  of  the 
accomplice  be  confirmed,  not  only  as  to  the  circumstances  of  the  crime, 
but  also  as  to  the  identity  of  the  prisoner.  An  accomplice  necessarily 
knows  all  the  facts  of  the  case,  and  his  story,  when  the  question  of 
identity  is  raised,  does  not  receive  any  support  from  its  consistency 
with  those  facts,  and  has  therefore  no  tendency  to  show  that  any 
particular  person  who  may_be  accused  was  there.  In  Reg.  v.  iStubbs  {ubi 
swp),  Stubbs  was  iadicted  with  three  others  for  stealing  copper  :  three 
accomplices  swore  to  copper  having  been  taken  on  three  occasions, 
and  that  iSlubbs  was  one  of  the  persons  present  on  the  last  occasion 
only,  and  that  he  assisted  to  carry  it  away  and  sell  it,  and  shared  in 
the  money  produced  by  the  sale.  There  was  no  corroboration  of  these 
facts  as  to  Stubbs,  but  there  was  as  to  the  other  three  prisoners.  The 
jury  convicted.  And  on  a  case  reserved,  Jervis,  C.  J.,  said,  "Where 
an  accomplice  speaks  as  to  the  guilt  of  thi-ee  prisoners,  and  is  confirmed 
as  to  two  of  them  only,  the  jury  may,  no  doubt,  if  they  please,  act  on 
the  evidence  of  the  accomplice  alone  as  to  the  third  prisoner,  but  it  is 
proper  for  the  judge  in  such  a  case  to  advise  the  jury  that  it  is  safer  to 
require  confirmation  of  the  testimony  of  the  accomplice  as  to  the  third 
prisoner,  and  not  to  act  on  his  evidence  alone,  for  nothing  is  so  easy  as 
for  the  accomplice,  speaking  truly  as  to  all  the  other  facts  of  the  case, 
to  put  the  third  man  in  his  own  place ;  but  a  jury  may,  if  they  choose, 
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Approver,  act  on  the  uneonfirmed  testimony  of  an  accomplice ;  in  this  case  they 
'—  have  acted  on  the  evidence  before  them,  and  'we  cannot  interfere." 

There  is  no  doubt,  however,  that  the  practice  as  to  requiring  confir- 
mation of  the  evidence  of  the  accomplice  as  to  all  the  prisoners  has  not 
been  uniform,  and  though  in  some  cases  it  had  been  held  that  if  there 
be  confirmation  of  the  accomplice  as  to  one  of  the  prisoners,  the  jury 
may  convict  as  to  all.  (JR.  v.  Daioher,  3  Starh.  N.  P.  34;  R.  v.  Jones, 
2  Camp.  131 ;  R.  v.  Birkett,  R.  &  R.  252.)  See  as  to  other  cases  where 
that  rule  has  not  been  acted  upon.  {R.  v.  Welh,  6  C.  &  P.  695  ;  R.  v. 
WUkes,  7  C.  &  P.  272 ;  R.  v.  Dyke,  8  C.  cfc  P.  261 ;  R.  v.  Farhr,  8  C.  S 
P.  108  ;  R.  V.  Wells,  M.  &  M.  326 ;  R.  v.  Moore,  7  C.  &  P.  270.) 

The  confirmation  by  the  wife  of  an  accomplice  in  a  case  of  felony  is 
really  no  confirmation  at  all,  and  the  jury  ought  not  to  place  any 
reliance  upon  it.     {R.  Y.Neal,  7  C.  &  P.  168.) 

Persons  present,  aiding,  and  assisting  at  a  prize  fight  are  not  accom- 
plices within  the  rule  which  requires  confirmation  of  their  testimony. 
{R.  V.  Hargrave,  5  C.&  P.  170).  Nor  where  the  prisoner,  an  accessary, 
employed  another  person  to  harbour  the  principal  felon,  was  the  person 
who  harboured  the  principal  an  accomplice  within  the  rule.  {R.  v. 
Jarvis,  2  M.  &  R.  40.)  Nor  was  a  person  who  joined  a  conspiracy 
simply  as  a  spy.     {Reg.  v.  MulUns,  3  Cox  C.  C.  526.) 

Where  two  were  indicted  for  housebreaking,  and  one  pleaded  guilty, 
he  was  permitted  to  give  evidence  to  show  that  the  other  was  not  pre- 
sent when  the  offence  was  committed.  (Reg.v,  George,  Car.  cfc  .^.  111 ; 
Reg.  v.  Jackson,  6  Cox  C.  C.  525.) 
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AbRAIGNMENT  is  the  calling  the  defendant  to  the  bar  of  the 
court  to  answer  the  matter  charged  in  the  indictment.  (2  Sale,  216.) 
It  consists  of  three  parts  :  1st,  calling  the  prisoner  to  the  bar  by  name ; 
2ndly,  stating  to  him  the  substance  of  the  indictment,  or,  if  required, 
reading  it  to  him ;  Srdly,  asking  him  whether  he  be  guilty  or  not.  (2 
Hale,  219.) 

In  felonies  the  defendant  must  be  present  in  person  to  plead  and 
stand  his  trial,  and  it  should  so  appear  on  the  record ;  (1  Show.  131 ;) 
but  in  misdemeanours,  after  plea  pleaded,  he  may  sometimes  appear  on 
his  trial  by  attorney ;  (2  Hale,  216 ;)  and  where  the  punishment  is  a 
fine,  he  may  confess  by  clerk  in  court.  (Anon,  6  Mod.  Rep.  16 ;  Com. 
Big.  "Indictment "  (K). ) 

On  his  arraignment,  the  prisoner,  though  under  an  indictment  for 
the  highest  crime,  must  be  allowed  to  stand  at  the  bar  free  from  all 
irons  or  bonds  unless  there  be  any  danger  of  escape,  or  perhaps  of  his 
committing  any  act  of  violence,  and  then  he  may  be  put  in  irons,  if 
necessary.  {The  Mirror,  c.  5,  s.  1,  (54) ;  Britton,  c.  5,  fo.  14;  3  Inst.  34; 
2  Hawk.  c.  28,  s.  1 ;  2  Hale,  219.) 

As  now  the  prisoner  is  never  brought  iip  in  fetters,  the  distinction 
taken  in  Layer's  case,  (6  St.  Tr.  230,)  on  this  point,  with  respect  to  the 
time  of  arraignment  and  the  time  of  trial,  where  it  is  stated  that  the 
prisoner  is  not  entitled  to  be  freed  from  irons  till  after  he  has  pleaded, 
does  not  now  appear  to  be  of  importance,  even  if  it  ever  could  have 
been  supported.     (See  2  Hale,  219.) 

The  pi-isoner  must  in  some  manner  signify  that  he  is  the  person 
referred  to  in  the  indictment,  but  whether  he  do  so  by  answering  to 
his  name  by  holding  up  his  hand  or  otherwise  is  immaterial.  (2  Hauk. 
c.  28,  s.  2;  R.  v.  Radcliffe,  1  Bla.  Rep.  3;  Fost.  40;  Lord  Stafford! s 
Case,  1  Raym.  408.) 
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kneeling,  and  rise  after  joining  issue.    (1  Leach,  156).  

The  charge  in  {he  indictment  should  then  be  stated  to  the  prisoner,  Mode  of  stating 
and  care  be  taken  that  he  distinctly  understands  it.  Bu^ect  of 

The  mode  in  which  the  charge  in  the  indictment  is  stated  to  the 
prisoner  is,  "  You,  A.  B.,  stand  indicted  for  that  you,  on,  &c.,"  and  then 
the  effect  of  the  indictment  is  stated,  or  the  indictment  read. 

After  the  indictment  is  read,  or  its  effect  stated,  as  the  case  may  be, 
the  clerk  of  the  arraigns  or  oiiieer  of  the  court,  says,  "  How  say  you, 
A.  B.,  are  you  guilty  or  not  guilty."  (2  Hale,  219;  R.  v.  Hensey,  1 
Burr.  643;  DaM.  c.  185.)  If  the  prisoner  pleads  guilty,  the  confession  is 
recorded,  and  sentence  is  then  passed,  or  he  stands  aside  till  he  be  brought 
up  for  judgment.     {Bait.  c.  185  ;  4  Earq.  St  Tr.  779;  Cro.  C.  C.  7.) 

If,  on  arraignment,  the  prisoner  has  pleaded  under  a  mistake,  either  -^^itiicira^iug 
as  to  the  effect  of  his  plea  or  the  effect  of  the  indictment,  the  judge,  in  piea. 
his  discretion,  will  allow  him  to  withdraw  his  plea  and  plead  afresh. 
A  prisoner,  after  having  pleaded  not  guilty  to  a  forgery  has  been 
allowed  to  withdraw  his  plea  and  plead  guilty ;  and  again,  upon  being 
called  as  a  witness  against  an  accomplice,  and  swearing  that  his  plea  of 
guilty  was  pleaded  by  mistake,  to  withdraw  his  second  plea,  and  again 
plead  not  guilty,  and  be  tried  upon  it.  {Reg.  v.  Clouter  and  Heath,  8 
Cox  C.  C  237.)  But  the  permission  to  withdraw  a  plea  is  a  matter  in 
the  discretion  of  the  judge  at  the  trial,  and  has  been  refused  to  a 
prisoner  who  had  pleaded  not  guilty  when  the  application  to  withdraw 
the  plea  was  made  with  a  view  to  demurring  to  a  portion  of  the  indict- 
ment.    {Reg.  V.  Brown,  1  Dm.  C.  C.  291  ;  17  L.  J.  M.  0.  145.) 

If,  after  arraignment,  the  pi-isoner,  by  consent,  withdraw  his  plea  of 
not  guilty  and  plead  to  the  jurisdiction,  he  may  afterwards  be  again 
arraigned  upon  the  same  indictment,  and  the  former  arraignment  is 
no  answer.  {Fast.  16-23;  1  Wils.  157;  Withipolis  Case,  Cro.  Car.  147.) 
If  before  the  plea  is  withdrawn  the  prisoner  has  been  given  in  charge 
to  the  jury,  the  proper  course  is  to  withdraw  a  juror  and  have  the  jury 
discharged,  as  in  liinloch's  case,  Fost.  16. 

And  the  prisoner  is  entitled  to  have  the  indictment  slowly  read  to  Beading  tlie 
him  when  he  requires  it,  whether  for  the  purpose  of  pleading  auterfois  indictment. 
acquit,  or  convict,  or  other  special  plea,  or  not. 

It  is  a  constant  practice  for  the  courts  in  all  eases,  where  the 
prisoner's  counsel  deems  it  material  for  the  defence,  as  a  favour,  to 
allow  him  a  copy  of  the  indictment,  or  of  such  parts  as  it  may  be  necessary 
for  him  to  examine.  {Archb.  Cr.  PL  hy  Welshy,  15  ed.,  p.  129.)  And  in 
cases  of  treason,  the  statute  7  Will.  III.,  c.  3,  gives  it  as  a  right,  but  the 
indictment  should  be  read,  or  its  substance  stated,  on  the  arraignment, 
although  the  defendant  has  had  a  copy  given  to  him.  {R.  v.  Hensey,  1 
Burr.  643.) 

If  the  defendant  pleads  not  guaty,  the  clerk  of  the  arraigns  writes 
on  the  indictment  Po.  se,  for  po'nit  se  ;  in  short,  for  ponit  se  super 
patriam,  and  in  the  minutes  of  the  trial  the  word  "  puts."  {R.  v.  Mw- 
man,  2  Ben.  C.  C.  392  ;  21  L.  J.  M.  C.  75.)  This  concludes  the  form  of 
the  arraignment.  See,  as  to  this  practise  at  O.  B.,  Reg.  v.  Neivman, 
iihi  SMp,  _ 

By  7  &  8  Geo.  IV.  c.  28,  s.  1,  If  any  person,  not  havmg  privilege  Effect  of  plea  of 
of  peerage,  being  arraigned  on  any  indictment  for  treason,  felony,  or  not  guUty. 
piracy,  shall  plead  thereto  a  plea  of  not  guilty,  he  shall,  by  such  plea, 
without  any  further  form,  be  deemed  to  have  put  himself  upon  the 
country  for  trial,  and  the  court  shall,  in  the  usual  manner,  order  a  jury 
for  the  trial  of  such  person  accordingly. 

When  the  prisoner  is  deaf  and  dumb,  or  is  compelled  to  be  mute  Arraignment  by 
through  either  affliction,  he  may,  if  he  understand  the  use  of  signs,  be   signs. 
arraigned,  and  the  meaning  of  the  clerk  be  conveyed  to  him  by  signs 
through  an  interpreter,  sworn  to  interpret  truly,  and  his  signs  m  reply 
explained  to  the  court,  so  as  to  justify  the  recording  of  a  plea  of 
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guilty  or  not  guilty,  and,  in  the  latter  case,  proceed  with  his  trial, 
and  to  the  infliction  of  legal  penalties.  {R.  v.  Jones,  1  Leach,  102.) 
By  7  &  8  Geo.  IV.  c.  28,  a.  2,  if  the  prisoner  stand  mute  of  malice,  or  will 
not  answer  directly  to  an  indictment  or  information  for  treason,  felony, 
piracy,  or  misdemeanour,  the  court  may  order  the  proper  officer  to  ' 
enter  a  plea  of  not  guilty  on  behalf  of  such  person,  and  the  plea  so 
entered  shall  have  the  same  force  and  effect  as  if  such  person  had 
actually  pleaded  the  same. 

If  the  prisoner  be  mute  by  the  visitation  of  God,  as  if  dumb,  or 
deaf  and  dumb,  and  all  means  to  convey  intelligence  by  signs  or  other- 
wise, to  the  mind  of  such  prisoner,  respecting  the  nature  of  the  arraign- 
ment, prove  of  no  effect,  the  proper  course  is  for  a  plea  of  not  guilty  to 
be  entered,  and  the  case  to  be  proved.    {Sheel's  case,  1  Leach,  452.) 

The  proper  way  to  determine  whether  the  prisoner  be  mute  by  the 
visitation  of  God  or  malice,  is  by  the  verdict  of  a  jury_  sworn  to  try 
that  question,  because  of  the  great  fraud  there  may  be  in  that  matter. 
{R.  V.  Pritchard,  7  G.  £■  P.  303.)  If  the  jury  find  the  prisoner  mute  by 
the  visitation  of  God,  then  they  are  sworn  to  determine  whether  the 
prisoner  is  able  to  plead  to  the  indictment  (^ibid).  If  they  find  he  is 
not,  then  a  plea  of  not  guilty  should  be  entered.  (1  Leach,  452.)  If 
they  find  him  able  to  plead,  then  the  prisoner  pleads  by  signs,  fee. 
The  jury  are  then  sworn  to  determine  whether  he  has  sufficient 
intellect  to  comprehend  the  course  of  proceeding  at  the  trial.  (Reg.  v. 
Pritchard,  ubi  supra.)  Bed  qu.,  whether,  if  he  plead  not  guilty,  the 
trial  may  not  proceed,  the  court  watching  the  proceedings  on  behalf  of 
the  prisoner. 

If,  when  the  prisoner  is  brought  up  to  plead,  he  is  insane,  he  ought 
not  to  be  an-aigned,  and  this,  whether  the  prisoner,  before  his  arraign- 
ment, and  before  his  madness  came  on,  has  confessed  to  the  crime  or 
not;  and  however  apparent  to  the  court  the  insanity  of  the  prisoner 
may  be,  it  would  seem  to  be  the  proper  course  to  empannel  and  swear  a 
jury  to  enquire  whether  such  apparent  insanity  be  real  or  counterfeit. 
(1  Hale  P.  0.  34.)  This  course  was  followed  in  The  Queen  v.  Ooode,  (7 
A.  (i)  E.  536,)  and  the  jury  found  the  fact  of  the  prisoner's  insanity  at  the 
time  of  the  trial  without  any  other  evidence  than  the  prisoner's  demea- 
nour in  court ;  but  it  is  to  be  observed  that  that  appears  to  have  been 
done  to  justify  the  prisoner's  detention  in  custody  under  the  40  Geo.  III. 
c.  94,  s.  2.  That  section  enacts,  that  "  if  any  person,  indicted  for  any 
offence,  shall  be  insane,  and  shall,  upon  arraignment,  be  found  so  to 
be  by  a  jury  lawfully  empannelled  for  that  purpose,  so  that  such  person 
cannot  be  tried  upon  such  indictment ;  or  if  upon  the  trial  of  any  person 
so  indicted  such  person  shall  appear  to  the  jury  charged  with  such  in- 
dictment to  be  insane,  it  shall  be  lawful  for  the  court  before  whom  any 
such  person  shall  be  brought  to  be  arraigned  or  tried  as  aforesaid,  to 
direct  such  finding  to  be  recorded,  and  thereupon  to  order  such  person 
to  be  kept  in  strict  custody  until  her  Majesty's  pleasure  shall  be 
known."  The  latter  part  of  the  section  meets  the  case  of  an  insane 
prisoner  who  has  by  an  oversight  been  allowed  to  plead.  Under  such 
circumstances,  the  judge,  in  his  discretion,  might  discharge  the  jury 
from  determining  the  issue  before  them,  though  tlie  empannelling  a  jury 
to  try  the  question  of  insanity  was  adopted  as  a  matter  of  prudence. 
(1  Hale,  34.) 

If  the  prisoner,  though  sane  at  the  time  of  arraignment  and  trial, 
was  mad  at  the  time  of  the  commission  of  the  offence,  his  case  is 
provided  for  by  the  1st  section  of  the  39  &  40  Geo.  III.  c.  94,  extended 
to  misdemeanours  by  the  3  &  4  Vict.  c.  54,  s.  3.  (See  "Insam,ity," 
Vol.  IV. ;  "Lunatics,"  Vol.  III.) 

As  to  the  mode  of  arraignment,  where  a  previous  conviction  is 
charged  in  a  count  in  the  indictment,  it  is  now  provided  by  the  24  &  25 
Vict.  Cj96,  s.  116,  "Tliat  the  offender  shall  in  the  first  instance  be 
arraigned  upon  so  much  only  of  the  indictment  as  charges  the  subse- 
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quent  offence,  and  if  he  plead  not  guilty,  or  if  the  court  order  a  plea  of  Arraignment. 

not  guilty  to  be  entered  on  his  behalf,  the  jury  shall  be  charged,  in  the    

first  instance,  to  inquire  concerning  such  subsequent  offence  only ;  and 
if  they  find  him  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall 
then  and  not  before  be  asked  whether  he  had  been  previously  convicted 
as  alleged  in  the  indictment,  and  if  he  answer  that  he  had  been  so 
previously  convicted,  the  court  may  proceed  to  sentence  him  accord- 
ingly ;  but  if  he  deny  that  he  had  been  so  previously  convicted,  or 
stand  mute  of  malice,  or  will  not  answer  directly  to  such  question,  the 
jury  shall  then  be  charged  to  enquire  concerning  such  previous  convic- 
tion, and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury  again, 
but  the  oath  already  taken  by  them  shall  for  all  purposes  be  deemed  to 
extend  to  such  last-mentioned  enquiry."  Before  this  statute  the 
prisoner  was  arraigned  as  well  on  the  counts  charging  the  previous 
conviction  as  the  principal  offence,  though  the  jury  were  not  charged  to 
enquire  concerning  the  previous  conviction  till  after  they  had  brought 
in  their  verdict  as,  to  the  principal  offence. 

The  course  of  proceeding  above  stated  is  to  be  adopted,  whether  the 
previous  conviction  is  stated  at  the  beginning  or  at  the  end  of  the 
indictment.    {Queen  v.  Silton,  Bell  C.  C.  20  ;  28  L.  J.  M.  C.  28.) 

The  above  statute  expressly  declares  that  it  shall  not  be  necessary  to 
swear  the  jury  a  second  time,  but  it  had  been  so  held  upon  the  prior 
statute  on  the  subject,  which  contained  no  express  provision  to  that 
effect.  {Queen  v.  Shutdeworth,  Temp.  S  Mew,  626  ;  Queen  v.  Key,  id. 
623.) 

Though  the  early  part  of  s.  116  of  24  &  25  Vict.  c.  96,  is  confined  to  Larceny  Act. 
offences  punishable  under  that  Act,  the  words  become  general  when  the 
mode  of  arraignment  is  prescribed,  and  it  has  therefore  been  said  that 
it  applies  equally  to  indictments  for  any  other  offences  than  those  under 
that  Act ;  as,  for  instance,  to  malicious  injuries  to  property  against  the 
24  &  25  Vict.  c.  97,  ss.  22  or  23  ;  but  it  is  to  be  observed  that  the  Act 
relating  to  coinage  offences  has  a  clause  of  its  own  on  the  subject. 

The  practice  above  prescribed  has  been  applied  also  to  cases  where   Where  previous . 
the  previous  conviction  forms  part  of  the  offence  itself,  and  proof  of  it   p?"™''™  P^rt  of 
is  necessary  to  give  the  court  jurisdiction  over  the  principal  offence  ;  as, 
for  example,  in  such  cases  as  damaging  trees  after  two  previous  convic- 
tions for  that  offence,  which  is  a  misdemeanour  under  the  24  &  25  Vict. 
c.  97,  s.  22.     See  also  the  23rd  section  of  the  same  Act. 

The  24  &  25  Vict.  c.  99,  s.  37,  relating  to  the  coinage,  is  identical  in 
its  language  with  the  24  &  25  Vict.  c.  96,  s.  116,  so  far  as  it  relates  to 
this  subject. 

If  there  be  two  charges  against  the  same  prisoner  for  the  same  thing,   where  prisoner 
as  if  one  be  upon  a  coroner's  inquisition,  and  the  other  upon  indictment  charged  on 
found  by  the  grand  jury,  the  fairest  course  is  to  give  him  in  charge  to   tton asweu'aT'' 
the  jury  upon  both  charges  at  once,  {Queen  v.    Gulliford,  1  'Salk.  indictment. 
382;   Com.  Dig.  Indict,  (ilf.);   2  Hale,  228;  1  East,  P.  G.  371,)  and  to 
indorse  the  acquittal  or  conviction  upon  both;  for  if  he  be  arraigned 
upon  one  only  and  acquitted,  he  must  be  tried  upon  the  other,  and  be 
put  to  plead  his  former  acquittal ;  (/c^.;)  and  if  a  conviction  take  place 
on  the  one,  and  the  other  is  proceeded  on,  a  cesset  processus  ought  to  be 
entered,  or  a  verdict  of  acquittal  taken,  for  otherwise  the  prisoner 
might  be  outlawed  upon  it.     (2  Hale,  221 ;  1  Chit.  Cr.  PI.  418.) 

Where  there  are  several  defendants  charged  by  the  same  indictment, 
they  should  be  all  arraigned  together,  and  the  trial  proceeded  with  as 
to  one  or  more,  as  shall  be  found  most  convenient  for  the  purposes  of 
justice.    {Kel.  8.) 

As  to  the  arraignment  of  accessaries,  see  tit.  "Accessary'^  ante,  p.  33. 

If  a  want  or  omission  of  the  arraignment  appears  on  the  record,  it 
will  be  sufficient  ground  for  reversing  the  judgment  and  conviction.  (2 
Hale,  218;  Anon.  3;  Mod.  265  ;  1  Ghitt.  Cr.  PI.  418.) 
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AND  aftertoards,  to  wit,  at  the  same  delivery  of  the  gaol  of  the  said  Lady  the 
Queen  of  her  county  aforesaid,  on  the  said  Friday,  the  6th  day  of  Augtist,  in  the 
said  second  year  of  the  reign  of  the  said  Lady  the  Queen,  before  the  said  justices  of 
the  Lady  the  Queen  last  above  named,  and  others  their  fellows  aforesaid,  here 
Cometh  the  said  P.  B.  under  the  custody  of  the  said  W,  B.  Esquire,  sheriff  of  the 
county  aforesaid  (in  whose  custody  in  the  gaol  of  the  county  aforesaid,  for  the 
cause  aforesaid,  he  had  been  before  committed),  being  brought  to  the  bar  here  in  his 
proper  person  by  the  said  sheriff,  to  whom  he  is  here  also  committed.  And  forth- 
imth,  being  demanded  concerning  the  premises  in  tlie  said  i/ndictment  above  specified 
and  charged  upon  him,  how  he  will  acquit  himself  there<yf,  he  saith  that  lie  is  not 
guilty  thereof,  and  thereof  for  good  and  evil  he  puts  himself  upon  the  country. 
A  nd  J.  B.  Esquire,  derTc  of  the  assize  for  the  county  aforesaid,  who  prosecutes  for 
the  said  Lady  the  Queen  in  her  behalf,  doth  the  like.     Therefore,  &c. 


JL  HIS  title  is  to  be  understood  of  arrests  in  criminal  cases  only,  and 
not  in  civil  cases ;  also  to  arrests  without  warrant.  As  to  arrests  under 
a  warrant,  see  "  Warrant,"  Vol.  V. 
What  an  arroot.  In  law,  an  arrest  doth  signify  the  restraint  of  a  man's  person,  depriv- 
ing him  of  his  own  will  and  liberty,  and  binding  him  to  become  obedient 
to  the  will  of  the  law  ;  and  it  may  be  called  the  beginning  of  imprison- 
ment.    (Lamb.  95.) 

Concerning  arrest  in  criminal  cases,  it  will  be  shown — 

I.   Who  may  or  may  not  ie  arrested,  286. 

II.  For  ivhat  an  Arrest  may  he  made,  287. 

1.  Where  Farty  found  actually  committing  an  Offence, 

287. 

2.  On  Suspicion  of  having  committed  an  offence,  291. 

III.  By  whom  arrest  may  he  made,  293. 

1.  By  Justices  of  the  Peace,  293. 

2.  By  Sheriffs  and  Coroners,  294. 

3.  By  Gonstahles,  295. 

4.  By  Watchmen,  Beadles,  ^c,  298. 

5.  By  Private  Persons,  298. 

IV.  Titne  and  Place  of,  301. 
V.  Manner  of,  302. 

VI.   What  is  to  be  done  after,  304. 

As  to  obstructing  an  arrest,  see  post,  "Assault  in  Aggravated  Cases." 
As  to  rewards  for  apprehending  ofienders,  see  post,  "Rewards," 

Vol.  V.  (^  /1rc>yt^i.aA.^(/L/f^^Lith^^ 


■Who  liable  to. 
Tcers. 


I.  aailjo  may  or  inag  not  fie  Emstetr. 

All  persons  are  in  general  liable  to  an  arrest  when  accused  of  criminal 
offences.    (4  Stefh.  Com.  3  ed.  395.) 

Generally,  a  peer  or  member  of  parliament  shall  have  the  privilege  of 
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peerage  and  parliament  for  himself  and  his  servants  to  be  freed  from    2.  For  what 
arrests ;  but  for  treason,  felony,  and  breach  of  the  peace,  there  can  be   mav  be  made. 

no  privilege.     (4  Inst.  24,  25;  1  £la.  Com.  145  j  11  Harg.  St.  Tr.  305;    

Fort.  359.)  '  Members  of  par- 

Bodies  corporate,  acting  in  a  way  that  would  render  an  individual        "^  ' 
liable  to  arrest,  cease  to  retain,  of  course,  their  corporate  character,  and     ^      corpora  e. 
become  individually  responsible. 

A  married  woman  may  be  ari'ested  on  a  criminal  charge,  the  same  as  I'oais  covei-t, 
if  she  were  a  feme  sole,    {U.  v.  Taylor,  3  Burr.  1681;  1  ffdwk  c.  1.) 


II.  dPot  io^at  an  Attest  mag  ht  matie. 

And  herein  of  an  arrest, — 1st.  Where  a  pai-ty  is  found  actually  com- 
mitting an  offence  ;  and  2nd.  Where  he  is  merely  suspected  of  having 
committed  an  offence. 

(1.)  Where  Party  found  actually  committing  an  Offbnce, 

Bi/  the  Common  Law.] — ^By  the  common  law  any  person  may  do  At  common  law. 
any  thing  reasonably  necessary  to  prevent  the  perpetration  of  a  felony 
upon  the  point  of  being  committed,  and  he  may  detain  the  offender 
until  it  maybe  fairly  presumed  he  has  changed  his  purpose.  {Year 
Book,  9  Edw.  IV.  fos.  26-36;  2  Hawk.  c.  12,  s.  19;  1  Sale,  6S9;  2  Roll. 
Abr.  559;  Com.  Dig.  Pleader,  3  M.  22;  R.  v.  Hunt,  1  Moo.  C.  C.  93.) 

In  a  case  where  the  defendants  broke  and  entered  the  plaintiff's 
house  to  prevent  him  from  murdering  his  wife,  the  Court  of  Common 
Pleas  held  that  they  were  justified.  (Per  Chambre,  J.,  HandcocJc  v. 
Baker  and  others,  2  B.  d  P.  260  ;  13  Edw.  IV.  fol.  9,  pi.  4.) 

Any  person  may  apprehend  a  thief  in  the  mainour — that  is,  with 
stolen  goods  actually  in  his  possession  or  the  like.     (1  Show.  24.) 

Any  person  may  without  warrant  apprehend  and  carry  before  a 
magistrate  a  party  about  to  expose  an  infant  and  leave  it  to  perish  ;  (2 
Hawk.  c.  12,  s.  19  ;  Com,  Big.  Pleader,  3  M,  22 ;)  or  a  party  playing  with 
false  dice,  or  other  indictable  fraud  affecting  the  public.  {Sir  W.  Jones, 
249  ;  Com.  Dig.  Pleader,  3  M.  22 ;  Holly  day  v.  Oxenbridge,  Cro.  Car. 
324;  2  Roll.  Abr.  tit.  "  Trespass,"  C.  PI.  2,  p.  546.) 

If  a  man  be  found  committing  a  felony  in  the  night,  any  one  may 
apprehend  and  detain  him  until  he  can  be  carried  before  a  magistrate. 
{R.  V.  Hunt,  1  Moo.  C.  C.  93.) 

It  seems  also  that  a  man  may  be  arrested  on  fresh  pursuit  without 
warrant  when  found  committing  a  felony,  or  breach  of  the  peace,  though 
before  his  arrest  he  escaped  to  some  distance  and  hid  himself,  and  tried  ' 
to  escape  when  discovered,  and  has  given  over  his  intention  to  commit 
the  felony,  or  breach  of  the  peace,  if  it  can  be  deemed  one  transaction  ; 
(see  R.  V.  Howarth,  Moo.  C.  C.  207;  post,  288  ;  sed  vide  2  Hawk.  c.  12; 
1  blast's  P.  C.  c.  5,  s.  72;  R.  v.  Byson,  1  Stark.  246  ;)  but  if  the  arrest 
be  not  made  on  fresh  pursuit  a  warrant  is  necessary.  {R.  v.  Gardner, 
]  Moo.  C.  0.  390 ;  Beg.  v.  Walker,  Bears.  0.  C.  358 ;  23  L.  J.  M.  G. 
123  ;  Reg.  v.  Marsden,  37  B.  J.  M.  C.  80.) 

Where  an  affray  or  breach  of  the  peace  has  begun,  any  bystander 
may  and  ought  to  interfere,  not  only  to  part  those  who  are  making  the 
affray,  but  to  stay  those  who  are  going  to  join  in  it,  and  may  arrest  and 
detain  them  until  the  heat  be  over,  and  then  deliver  them  to  a  con- 
stable, though  the  constable  has  seen  no  part  of  the  affray,  who  may 
carry  them  before  a  justice  of  the  peace  ;  {Timothy  v.  Simpson,  1  O.  M. 
S  R.  757;)  and  if  a  person  has  reasonable  ground  to  believe  that  a, 
breach  of  the  peace  which  has  been  recently  committed  in  his  view  is 
about  to  be  renewed,  he  may  arrest  and  detain  the  intending  affrayers; 
.  {Price  T.  Seeley,  10  CI.  &  Fin.  28;  Reg.  w.  Bight,  B.  &  B.  332;  27  B.  J. 
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2.  For  what    M.  0. 1 ;)  and  for  the  purpose  of  intei-position,  in  their  own  view,  the  power 
may  be  made,   of  peace  officers  appears  not  to  differ  from  that  of  any  of  the  king's 

other  subjects;  but  no  private  person  can  appreliend  another  for  a 

bare  breach  of  tlie  peace  after  it  is  over,  and  when  there  is  no  pro- 
bability of  its  being  renewed  without  a  warrant.  {Timothy  v.  Simpson, 
vhi  sup. ;  Reg.  v.  Walker,  uhi  sup. ;  2  Inst.  52  ;  2  Hawk.  c.  12,  s,  20 ;  1 
East's  P.  G.  300 ;  Bac.  Ab.  Trespass  (3  D.);  R.  v.  Dyson,  1  Stark.  246 ;  see 
tit.  "Affray,"  ante,  p.  57.)  And  no  person  can  in  general  be  apprehended 
without  warrant  for  a  mere  misdemeanour  not  attended  with  a  breach 
of  the  peace,  as  perjury  or  libel.  {Matthews  v.  Biddulph,  4  Seott  N.  R. 
54;  R.  Y.Wilkes,  2  Wils.  159;  2  Salk.  698;  Fortes.  140.) 

Before  a  person  interferes  to  prevent  others  from  fighting,  he  should 
first  notify  his  intention  to  prevent  a  breach  of  the  peace.  (2  Hawk. 
c.  12,  s.  19  ;  1  Hale,  689 ;  R.  v.  Rickets,  3  Gampb.  68.) 

But  it  seems  that  where  the  circumstances  ai-e  such  that  a  man  must 
know  why  a  person  is  about  to  apprehend  him,  he  need  not  be  told 
why,  and  the  arrest  will  be  legal  and  the  resistance  illegal  as  much  as 
if  he  had  been  told.     {R.  v.  Howarth,  Moo.  G.  G.  207.) 

A  party  cannot  be  imprisoned  for  a  mere  trespass  for  which  an 
indictment  will  not  lie.  (See  Green  v.  Bartram,  4  C.  d;  P.  308 ;  R.  v. 
Storr,  3  Burr.  1701,  1703,  1707;  R.  v.  Wilson,  8  T.  R.  357;  and  see 
Williams  v.  Glenister,  6  B.  &  G.  699 ;  post,  304.) 

Bankrupt.  Under    the  Bankruptcy  Act,   24  &  25  Vict.  c.   134,  s.  228.]— See 

Post,  "Bankrupt." 

Church.  In  churches,  Sc] — Any  person  making  a  disturbance  in  a  church, 

chapel,  churchyard,  or  burial-ground,  may  be  apprehended  immediately 
after  the  commission  of  the  offence,  and  taken  by  any  churchwarden  or 
constable  before  a  justice  of  the  peace.     (23  &  24  Vict.  c.  32,  s.  3.) 

Coinage.  Coinage  offences."] — Under  the  consolidated  statute  against  offences 

relating  to  the  coin,  any  person  whatsoever  may  apprehend  any  person 
who  shall  be  found  committing  any  indictable  offence,  or  any  high 
crime  and  oifence,  or  crime  and  offence  against  that  Act,  and  to  convey 
and  deliver  him  to  a  constable,  &c.  (24  &  25  Vict.  c.  99,  s.  31.)  See  post, 
tit.  "  Coin." 

County  court.  County  Court.'] — A  person  assaulting  ^  county  court  officer,  or  rescuing 

a  distress  made  under  the  process  of  the  county  court,  may  be  taken 
into  custody  without  a  warrant  by  a  bailiff  of  the  court  or  a  peace 
officer.     (9  &  10  Vict.  c.  95,  s.  114.) 

Cnieltjr.  Cruelty  to  Animals.] — When  any  offence  has  been  committed  against 

the  11  &  12  Vict.  c.  92,  any  constable,  upon  his  own  view  thereof,  or 
upon  the  complaint  or  information  of  any  other '  person,  who  shall 
declare  his  or  her  name  and  place  of  abode  to  the  said  constable,  may 
seize  and  secure  such  offender  without  any  warrant.     (Sect.  13.) 

Poaching.  Game.] — Any  person  found  upon  any  land  committing  the  offence  of 

night  poaching  may  be  apprehended  on  the  same  land,  or  in  case  of 
pursuit  made  in  any  other  place,  by  the  lord  of  the  manor,  &c.,  or  a 
gamekeeper,  and  delivered  as  soon  as  may  be  into  the  custody  of  a 
peace  ofacer.  (9  Geo.  IV.  c.  69,  s.  2.)  Under  the  1  &  2  Will.  IV.  c.  32, 
s,  31,  certain  persons  are  avithorised  to  take  into  custody  any  person, 
found  upon  land  in  search  of  game,  and  offending  by  refusing  to  give 
their  real  name,  or  continuing  upon  the  land,  &c.  (See  post,  "  Game" 
Vol.  II. 

Hawidug.  Hawkers  and   PSdlars.]— Any  person  may  seize  and  detain  any 

hawker,  pedlar,  &c.,  who  shall  be  found  trading  without  a  license,  con- 


e.  n.] 
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trary  to  the  60  Geo.  III.  c.  41,  or  who,  being  found  trading,  shall  refuse  2.  For  wJiat 

or  neglect  to  produce  a  license  according  to  that  Act  in  order  to  give  may  be  made. 

notice  to  a  peace  oificer.    (50  Geo.  III.  c.  41,  s.  20.)  See  post,  "  Hawkers  — 

and  Pedlars,"  Vol.  II. 

Highways.'] — The  surveyor,  assistant  suveyor,  or  district  surveyor,  Highwaya. 
and  any  person  acting  with  his  authority,  or  any  person  witnessing  the 
commission  of  offences  against  the  5  &  6  Will.  IV.  c.  50,  may  seize  and 
detain  any  unknown  person,  and  take  him  forthwith  before  a  justice  of 
the  peace.  (6  &  6  Will.  IV.  c.  50,  s.  79.)   See  post,  "Highways,"  Vol.  II. 

Larceny^ — Under  the  Consolidated  Statute  relating  to  larceny  and  Lavceny. 
other  similar  offences,  any  person /oanc^  committing  any  offence  punish- 
able either  upon  indictment  or  upon  summary  conviction  by  virtue  of 
this  Act,  excepting  angling  in  the  daytime,  may  be  immediately  appre- 
hended without  a  warrant  by  any  person,  and  forthwith  taken  with  the 
])roperty  before  a  neighbouring  justice  of  the  peace.  (24  &  25  Vict. 
c.  96,  s.  103.)    See  post,  tit.  "  Larceny,"  Vol.  III. 

Lighting  and  Watching.] — Under  the  Lighting  and  Watching  Act,   Lighting  .-ma 
amongst  other  offences,  any  person  seeing  a  lamp,  lamp-post,  &c.,  wilfully  watching, 
broken,  or  its  light  wilfully  put  out,  may  apprehend  the  offender  with- 
out a  warrant,  and  deliver  him  to  a  constable,  and  any  other  person 
or  persons  may  assist  in  apprehending.     (3  &  4  Will.  IV.  c.  90,  s.  55.) 

Malicious  Injuries.] — Under  the  Consolidated  Statute  relating  to  injuries  to 
malicious  injuries  to  property,  any  person  found  committing  any  offence  P''"perty. 
against  that  Act,  whether  the  same  were  punishable  upon  indictment 
or  upon  summary  conviction,  may  be  immediately  apprehended  with- 
out a  warrant  by  any  peace  officer,  or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  person  authorised  by  him,  and  forthwith 
taken  before  some  neighbouring  justice  of  the  peace.  (24  &  25  Vict, 
e.  97,  s.  61.)  See  post,  296;  tit.  "Malicious  Injuries  to  Property," 
Vol.  III. 

Manufacturers.] — Peace  officers,  during  the  time  they  are  on  duty,  may 
apprehend  any  person  reasonably  suspected  of  carrying  certain  mate- 
rials suspected  to  be  purloined  between  sunsetting  and  sunrisiug.  (17 
Geo.  IIJ.  c.  56,  s.  11.) 

Merchant  Shipping.] — At  the  commencement  or  during  the  progress  Merchant 
of  a  voyage,  the  master,  mate,  owner,  ship's  husband,  or  consignee,  shipping, 
may  apprehend  any  seaman  or  apprentice  absenting  himself  without 
leave.     (17  &  18  Vict.  c.  104,  s.  246.)     See  post,  "  Seamen,"  "  Ships," 
Vol,  V.  /  r     J  .  r  . 

Military  Law.] — Under  the  "Annual  Mutiny  Act,"  any  person  may  Deserters, 
apprehend  a  man  upon  reasonable  suspicion  that  he  is  a  deserter. 

Navigable  Rivers  and  Ganals.] — Persons  found  committing  offences 
punishable  upon  summary  conviction  by  virtue  of  t'.ie  3  &  4  Vict.  c.  50, 
may  be  taken  into  custody  without  a  warrant  by  a  constable,  or  by  the 
owner  of  any  property  against  which  any  offence  may  be  committed,  or 
his  servant,  or  any  person  authorised  by  him.  (3  &  4  Vict.  c.  50,  s.  10 ; 
and  see  ss.  9, 10,  12.)     Qespost,  "Rivers  and  Navigation,"  Vol.  V. 

Pawnbrokers.] — Any  person  to  whom  any  property  shall  be  offered  Pawnbrokers, 
to  be  sold,  pawned,  or  delivered,  if  he  shall  have  reasonable  cause  to 
suspect  that  any  offence  under  the  24  &  25  Vict.  c.  96,  as  been  com- 
mitted on  or  with  respect  to  such  property,  may  apprehend  tlic  person 
offering.     (24  &  25  Vict.  c.  96,  s.  103.)     See  "  Paim->l>™kers,"  Vol.  III. 
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2.  For  what 
may  he  m&de. 


SmuggUng. 
Sweariug. 

Turnpikes. 
Vagrants, 
loiterers. 


Pcrdons  found 
committing  an 


"  round 
cffeuding." 


Mode  of  arrest. 
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Poor.'\—4:  &  5  Will  IV.  c,  76,  s.  92;  55  Geo.  III.  c.  137,  b.  2;  see  tit. 
"  Poor;'  Vol.  IV. 

Railway sl\ — See  '■'Railways"  Vol.  V. 

Smuggling.']— 16  &  17  Vict,  c.  107,  ss.  234,  235,  247 ;  See  3  &  4  WHl. 
IV.  c.  53,  s.  53. 

Swearing.'] — Any  persons  profanely  cursing  or  swearing  in  the  pre- 
sence and  hearing  of  any  constable  or  peace  officer,  if  unknown  to 
such  constable,  &c.,  may  be  seized  and  detained.  (19  Geo.  II.-  c.  21, 
s.  3.)    See  post,  "  Swearing,"  Vol.  V. 

Turnpike  Boads.J—S  Geo.  IV.  c.  126,  s.  40 ;  id.  s.  132— Under  those 
sections  certain  persons  committing  offences  against  that  Act  may  be 
apprehended  without  a  warralit. 

Vagrants."] — Any  person  found  offending  against  the  "  Vagrant  Act," 
may  be  apprehended  by  any  person.  (5  Geo.  IV.  c.  83,  s.  6.)  See 
Horley  v.  Rogers,  2  E.  S  E.  674 ;  29  L.  J.  M.  C.  140. 

Persons  loitering.] — Under  the  Consolidated  Statutes  relating  to 
larceny,  or  to  offences  against  the  person,  any  constable  or  peace  officer 
may  take  into  custody  without  a  warrant  any  person  whom  he  shall 
find  lying  or  loitering  in  any  highway,  yard,  or  other  place  during  the 
night,  and  whom  he  should  have  good  cause  to  suspect  of  having 
committed,  or  being  about  to  commit,  any  felony  in  either  of  those  acts 
mentioned,  and  shall  take  such  person  as  soon  as  reasonably  may  be 
before  a  justice  of  the  peace.  (24  &  25  Vict.  c.  96,  s.  104 ;  id.  c.  100,  s.  66. 
See  post,  297,  and  tit.  "Larceny"  Vol.  III.)  For  the  purposes  of  the  former 
Act, "  night "  commences  at  nine  o'clock  in  the  evening  and  concludes  at 
six  in  the  morning ;  but  in  the  latter  Act,  no  definition  of  night  is  given. 
But  by  the  14  &  15  Vict,  c  19,  s.  11,  any  person  whatsoever  may  appre- 
hend any  person  who  shall  be  found  committing  any  indictable  offence 
in  the  night,  and  convey  or  deliver  him  to  a  constable.  And  s.  13  of 
that  Act  provides  that  the  night  shall  commence  and  conclude  in  any 
offence  against  the  provisions  of  this  Act  as  in  cases  of  burglary.  And 
it  so  happens  that  the  statute  defining  night  for  the  purposes  of  cases  of 
burglary  in  force  at  that  time  has  been  repealed,  and  the  new  statute 
does  not  touch  the  common  law  offence  of  burglary ;  but  as  night  is 
defined  so  far  as  respects  cases  of  burglary  therein  provided  iSi  to  be 
from  nine  in  the  evening  to  six  in  the  morning,  that  may  be  deemed  to 
■  be  the  limit  of  the  night  for  the  purpose  of  the  14  &  15  Vict.  c.  19,  s.  11. 
(See  post,  " Malicious  Injuries  to  the  Person"  Vol.  III.) 

Construction  of  Statutes.] — Where  a  statute  gives  a  power  to  arrest  a 
prisoner  found  committing  an  offence,  he  must  be  taken  in  the  act,  or 
in  such  continuous  pursuit  that  from  the  finding  until  the  apprehension, 
the  circumstances  constitute  one  transaction.  (^Hanway  v.  Boulthee,  4 
C.  &  P.  350;  R.  V.  Curran,  Z  0.  A  P.  397  ;  Howarth's  case,  1  Moo.  C.  C. 
207.)  And  where  a  statute  gives  a  summary  power  to  apprehend 
persons  without  a  warrant  "  found  offending,"  it  may  be  taken  as  a 
general  rule  that  it  only  applies  to  offences  which  are  apparent  to  the 
eye,  and  not  where  the  guilt  or  innocence  of  the  supposed  offender 
depends  on  a  vai-iety  of  circumstances,  as,  for  instance,  a  person  cannot 
be  said  to  be  "found  offending"  within  the  meaning  of  the  "Vagramt 
Act,"  whose  offence  is  alleged  to  be  that,  being  able  to  maintain  his 
family,  he  wilfully  refuses  to  do  so,  whereby  they  have  become  charge- 
able to  a  parish,  for  that  offence  depends  upon  the  concurrence  of  a 
variety  of  circumstances.  {Horley  v.  Rogers,  2  K  S  K  674  ;  29  L.  J. 
M.  0.  140.)  And  where  the  prisoner  is  directed  to  be  forthwith  taken 
before  a  magistrate,  he  must  be  sent  by  the  direct  road  to  either  the 
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lock-up  till  a  magistrate  can  be  pfoeured,  or  direct  to  the  magistrate,    2.  For  what 
and  must  not  be  taken  to  the  prosecutor's  house  in  the  first  instance,  may  he  made. 

{R.  V.  Curran,  3  0.  S  P.  397;  Morris  v.  Wise,  2  F.  <&  F.  51.)     But  if  he    

be  taken  in  the  night  time,  he  may,  of  course,  be  detained  until  the 
morning.     (Runfs  case,  1  Moo.  G.  0.  93.) 

And  where  the  statute  requires  that  the  offender  should  be  "  imme- 
diately" apprehended,  that  would  seem  to  mean  that  the  apprehensioii 
must  be  on  -such  quick  pursuit  as  to  make  it  one  transaction  with  the 
finding.    (B.  v.  Curran,  ubi  supra;  Howatth's  case,  ubi  supra.) 

Besides  the  general  Acts  above  mentioned,  there  are,  of  course,  a  Metropolitan 
number  of  local  and  special  Acts  which  contain  provisions  on  this  ^°^<'^  Act. 
subject  with  reference  to  carrying  out  their  respective  objects.  Thus, 
under  the  "  Metropolitan  Police  Act,"  (2  &  3  Vict.  c.  47,)  it  has  been 
held  that  a  constable  had  no  power  to  arrest  without  a  warrant  under 
ss.  54  and  63,  unless  the  offence  had  been  committed  within  view  of  the 
constable.     {Simmons  v.  Millengen,  2  C.  B.  524  ;  15  L.  J.  G.  P.  102.) 

So  the  2  &  3  Vict.  c.  94,  does  not  give  a  constable  power  to  take  a 
person  into  custody  without  a  wan-ant  on  suspicion  that  he  has  com- 
mitted a  misdemeanour.    {Bowditoh  v.  Balchin,  5  Exoh.  378.) 


(2.)  On  Suspicion  of  having  committed  an  Offence. 

In  every  case  of  treason  or  felony  actually  committed,  a  party  may  on  suspicion  of 
be  arrested  by  any  person,  if  there  be  reasonable  ground  to  suspect  him  guilt, 
guilty.     (2  Rale,  72;  2  Hawk.  cc.  12,  13,  s.  15;  Mure  v.  Kaye,  4  Taunt; 
43;  Quppy  Y.Brittlebank,  5  Price,  525 ;  Beckwith  v.  Philhy,  6  B.  (6  Gres. 
636.) 

But  as  we  have  just  seen,  no  person  can  in  general  be  arrested  with- 
out warrant  for  a  mere  misdemeanour,  unattended  with  violence,  after 
its  commission,  as  perjury  or  libel  {ante,  p.  288) ;  and  it  is  very  unusual 
for  justices  out  of  sessions  to  grant  warrants  in  such  cases,  unless  the 
offence  be  of  such  a  magnitude  as  requires  a  warrant.  (See  Butt  v.- 
Conant,  4  Moore,  195  ;  1  Brod.  &  B.  548.) 

And  clearly,  as  a  general  rule,  a  private  individual  cannot  arrest 
another  without  warrant,  on  the  ground  of  suspicion  of  his  having  been 
guilty  of  a  misdemeanour  ;  {Matthews  v.  Biddulph,  4  Scott  N.  R.  54;  Fox 
v.  Oaunt,  Z  B.  &  Ad.  798;)  and  the  same  rule  also  applies  to  constables 
and  other  conservators  of  the  peace.  {OrifUn  v.  Coleman,  4:  H.  <h  N. 
265  ;  28  L.  J.  Ex.  134.) 

In  the  case  of  a  man  apprehending  a  person  offering  goods  for  sale 
or  pawn,  where  there  is  reasonable  suspicion  of  their  having  been 
stolen,  there  is  an  express  enactment  that  he  shall  be  indemnified, 
though  afterwards  it  appears  that  no  felony  was  committed. 

The  grounds  must  be  such  that  any  reasonable  person,  acting  with- 
out passion  or  prejudice,  would  fairly  have  suspected  the  party  arrested 
of  being  the  person  who  committed  the  offence.  {Alien  v.  Wright,  S  C.  <h 
P.  522.)  .  A  bare  surmise  or  suspicion  is  plainly  insufScient.  {Leete  v. 
Hart,  37  L.  J.  G.  P.  157,  per  fyles,  J.;  Dames  v.  Bussell,  5  Bing.  364; 
4  Inst.  144.)  SYfa-i^i^y^^O-^^-t^  W^'^^ 

If  the  conduct  of  the  person  arresting  is  impugneain.  an  action  for 
false  imprisonment,  a  question  arises  as  to  whom  does  it  belong  to 
decide  whether  the  defendant  had  reasonable  cause  of  suspecting  th« 
plaintiff.  The  authorities  conflict  upon  the  point.  In  Davis  v.  Russel^ 
(5  Bing.  354,)  and  mStonehouse  v.  Elliott,  (6  T.  R.  315,)  the  Court  of 
Common  Pleas  held  it  to  be  the  judge's  province  to  decide  whether  ^e 
facts  alleged  constituted  such  reasonable  cause,  and  for  the  jury  to  say 
whether  the  facts  stated  really  existed,  and  the  defendant  acted  uponjiheir 
existence.  But  in  Wedge  v.  Berkeley,  {6A.<&E.  663,)  the  Court  of  (jpfca's 
Bench  considered  the  question  of  reasonable  and  probable  cause  a  question 
purely  for  the  jury.  In  the  later  case,  however,  of  Ml^o^^on  v.  Jack- 
son, (18  Q.  B.  378 ;  21  L.  J.  Q.  B.  263,)  it  was  treated  "^TTquestion  of 
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2.  For  vihat 
may  he  made. 


Attest  {without  Warrant). 


Common  fame. 


Circumstances 
of  guilb. 


riigit. 


Evil  company. 

Living  idle. 
Hue  and  cry. 


Distinction  on 
an'est  by  private 
individuals,  and 
arrest  by  con- 
stable on  suspi- 
cion. 


[S.  II. 

law  ;  and  in  the  modern  case  of  Hailes  v.  Marks,  (7  H.  &  N.  66 ;  30 
L.  J.  Ex.  389),  see  also  Eogg  v.  Ward,  (3  H.  &  N.  417  ;  27  L.  J.  Ex. 
443),  the  Court  of  Exchequer  held  the  question  of  reasonable  cause 
to  be  purely  one  of  law  for  the  judge.  It  is  to  be  observed,  how- 
ever, that  Bram/wM,  B.,  grounds  his  decision  upon  the  case  of 
Panton  v.  Williams,  (2  Q.  B.  169,)  without  adverting  to  the  fact  that 
that  was  an  action  for  malicious  prosecution.  It  is  submitted,  how- 
ever, that  there  is  a  clear  distinction  between  the  two  eases',  for  whilst 
only  judges  or  lawyers  are  competent  to  form  an  opinion  upon  what 
facts  an  action  or  an  indictment  would  lie,  and  are  thus  the  only 
persons  competent  to  decide  whether  there  was  reasonable  cause 
for  instituting  a  prosecution,  yet  laymen  are  quite  as  competent 
as  lawyers  to  say  what  affords  a  reasonable  ground  of  suspicion 
against  a  particular  person  of  having  committed  a  crime.  And 
thus  it  may  well  seem  that  in  the  one  form  of  action  the  judge  may 
direct  the  jury  as  to  the  reasonableness  of  the  cause  for  a  prosecu- 
tion, leaving  the  jury  to  ascertain  the  truth  of  the  facts  alleged  ;  and 
in  the  other  the  jury  may  have  the  question  of  reasonable  cause  of 
suspicion  entirely  left  to  them.  The  vai-ying  circumstances  of  each 
case  make  it  impossible  to  lay  down  any  standard  or  fixed  rule  as  to 
what  is  a  reasonable  ground  of  suspicion.  {Hogg  v.  Ward,  ubi  sup. ; 
Broughton  v.  Jaahson,  ubi  sup.)  But  the  following  causes  of  suspicion 
are  stated  in  Hawkins's  Fleas  of  the  Crown,  (bk.  2,  c.  12,)  to  have 
been  generally  agreed  to  justify  the  arrest  of  an  innocent  person  for 
felony  ; — 

(1.)  The  common  fame  of  the  country ;  but  it  seems  that  it  ought  to 
appear  upon  evidence,  in  an  action  brought  for  such  arrest,  that  such 
fame  had  some  probable  ground.     (2  Hawk.  c.  12,  s.  9.) 

(2.)  Being  found  in  such  circumstances  as  induce  a  strong  presump- 
tion of  guilt ;  as  coming  out  of  a  house  wherein  murder  has  been 
committed,  with  a  bloody  knife  in  one's  hand  ;  or  being  found  in 
possession  of  any  part  of  goods  stolen,  without  being  able  to  give  a 
probable  account  of  coming  honestly  by  them.     {Id.  s.  2.) 

(3.)  The  behaving  one's  self  in  such  a  manner  as  betrays  a  conscious- 
ness of  guilt ;  as  where  a  man  accused  of  felony,  on  hearing  that  a 
warrant  is  taken  out  against  him,  doth  abscond.     {Id.  s.  13.) 

But  the  party  who  flies  from  an  arrest  for  a  capital  offence,  is  not 
thereby  guilty  of  a  capital  offence,  but  only  liable  to  forfeit  his  goods, 
when  such  flight  is  found  against  him  by  the  coroner's  inquest.  (2 
Eawh.  c.  17,  s.  13.) 

(4.)  The  being  found  in  company  with  one  known  to  be  an  offender, 
at  the  time  of  the  offence,  or  generally  at  other  times  keeping  company 
with  persons  of  scandalous  reputation.  (2  Hawk  c.  12,  s.  11 ;  2  Inst.  62.) 
(5.)  The  living  an  idle,  vagrant,  and  disorderly  life,  without  having 
any  visible  means  to  support  it.  (2  Hawk.  c.  12,  s.  10;  and  see  post, 
tit.  «  Vagrant;'  Vol.  V.) 

(6.)  The  being  pursued  by  hue  and  cry.    (2  Hawk.  c.  12,  s.  14.) 
For  if  a  felony  be  done,  and  one  is  pursued  upon  hue  and  cry,  that  is 
not  of  ill  fame,  suspicious,  imknown,  or  indicted,  he  may  be  attached 
and  imprisoned  by  the  law  of  the  land.     (2  Inst.  42.) 

And  though  generally  no  such  cause  of  suspicion  as  any  of  the  above 
mentioned  will  justify  an  arrest  by  a  private  individual  where  in  truth 
no  such  crime  hath  been  committed ;  yet  it  will  be  justified  in  the  case  , 
of  hue  and  cry,  though  no  crime  has  been  committed.     (2  Hawk.  c.  12, 
s.  16.) 

There  is_  a  material  distinction  between  arrests  without  warrant  by 
private  individuals  and  arrests  by  peace  officers  on  suspicion  of  a  felony. 
In  order  to  justify  the  former  in  causing  the  imprisonment  of  a  person 
without  wai-rant,  he  must  not  only  make  out  a  reasonable  ground  of 
suspicion,  but  must  prove  that  a  fdony  has  been  actually  committed,  . 
except  in  the  case  of  hue  and  cry,  or  an  indictment  found  against  the 
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party ;  wliereas  a  constable,  having  reasonable  ground,  on  a  charge    3.  Bi/  whom. 

preferred  bi/  another  person,  to  suspect  that  a  felony  has  been  com-    '- 

mitted,  is  authorised  to  arrest  the  suspected  party  without  wan-ant,  and 
take  him  before  a  magistrate  or  other  proper  authority,  although  no 
felony  has  been  committed.  (Beckwith  v.  Philby,  Q  B.  <&  Cres.  637- 
Hogg  V.  Ward,  3  H.  &  N.  All ;  27  L.  J.  Ex.  443 ;  Griffin  v.  Coleman,  4 
H.  &  K  265  ;  28  L.  J.  Ex.  134;  Samuel  v.  Payne,  Doug.  359  ;  White  v. 
Taylor,  4  Esp.  Rep.  80 ;  Gald.  291 ;  Hobhs  v.  Branscomb,  3  Camp.  420 ; 
Stonehouse  v.  Elliot,  6  T.  B.  316.)  If  indeed  a  constable,  of  his  own  head, 
takes  a  person  into  custody  on  suspicion,  he  must,  like  a  private 
individual,  prove  that  a  crime  was  actually  committed  by  some  one. 
{Hohbs  V.  Branscomb,  3  Campb.  420.) 


HI.  10g  toSoin  tt)e  arrest  mag  fie  matie. 

In  criminal  oases,  a  person  may  be  apprehended  and  restrained  of  his 
liberty,  not  only  by  process  out  of  some  court,  or  warrant  from  a  magis- 
trate, but  frequently  by  justices,  constables,  watchmen,  or  private 
persons,  without  any  warrant  or  precept. 

By  order  of  court  of  record,  all  judges  of  record  have  power  to 
commit  to  the  custody  of  their  officer  sedente  curid  by  oral  command 
without  any  warrant  made  at  the  time.  {Kemp  v.  Neville,  10  C.  B, 
N.  &  523 ;  31  L.  J.  0.  P.  165.) 

This  proceeds  upon  the  ground  that  there  is  in  contemplation  of  law  By  Comt  cf 
a  record  of  such  commitment,  which  record  may  be  drawn  up  when  l^ecord. 
necessary.    (See  Throgmorton  v.  Allen,  2  Rolle  Ab.  Trespass (o),  part  2, 
558  ;  and  the  judgment  of  Parke,  B.,  in  Watson  v.  Bodell,  14  M.  &  W. 
70 ;  14  Z,  ■/.  Ex.  281.)    No  warrant  is  required  for  the  execution  of 
sentence  of  death  for  a  like  reason.     (2  Hale  P.  C.  409,  c.  57.)     And 
a  Warrant,  commitment,  or  written  authority,  is  not  necessary  for  the 
commitment  by  the  court  of  a  prisoner  for  the  purpose  of  being  again 
brought  up  for  re-hearing.    (K  v.  Gooding,  cited  in  Davis  v.  Capper,  10 
B.  SC.Zi;   and  Kemp  v.  Neville,  10  O.  B.  N.  S.  523 ;  31  L.  J.  C.  P.  ^ 
166.)    As  to  commitment  for  contempt  of  court,  see  post,  294. 

And  it  seems  an  arrest  may  be  made  without  warrant,  though  there 
be  no  reason  to  suspect  an  escape.  {Davis  v.  Russell,  5  Bing.  354 ;  2 
Moo.  &  P.  690.) 


(I.)  Br  Justices  of  Peace. 

'^  If  a  justice  see  a  felony,  or  other  breach  of  the  peace  committed  in  Byjnsticeaof  the 

his  presence,  he  may  in  his  own  person  apprehend  the  offender.     And  P^***- 

he  may  also,  by  word  of  mouth,  command  any  one  to  arrest  another 

who  shall  be  guilty  of  any  felony,  or  actual  breach  of  the  peace,  in  his 

presence,  and  such  command  is  a  good  warrant  without  writing.     (2 

Hale,  86 ;  Still  v.  Walls,  7  East,  536.) 

Any  justice  or  the  sheriff  may  take  of  the  county  any  number  that  ha 
shall  think  meet,  to  pursue,  arrest,  and  imprison  traitors  and  felons,  or 
such  as  break,  or  go  about  to  break,  or  disturb,  the  queen's  peace,  and 
every  man  being  required  ought  to  assist  and  aid  them,  on  pain  of  fine 
and  imprisonment.     {Dalt.  J.  c.  171 ;  2  Hale,  87.) 

And  as  long  as  he  fills  that  character  he  appears  to  enjoy  the  same 
latitude  as  a  constable  of  arresting  a  person  on  reasonable  suspicion  of 
having  committed  a  felony,  without  being  called  upon  to  prove  that  the 
felony  has  actually  been  committed ;  (2  Hale,  bk.  2,  cc.  11  and  13  ;)  and 
that  as  well  when  he  acts  upon  his  own  inferences  drawn  from  what  he 
has  seen  as  upon  information  derived  from  others.  (2  Hale,  86  ;  Wedge 
V,  Berkeleij,  QA.<&E.  663.)  But  in  misdemeanours  not  connected  with  a 
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ProtecUon  of,  by 
Statute. 


3.  By  whom,    breach  of  tlie  peace,  as  perjury,  &c.,  the  justice  should  not  act  except  on 

a  charge  formally  laid  before  him.    (See  Eazeldine  y.  Grove,  3  Q.  B.  997.) 

If  a  justice  commits  an  illegality  in  ai-resting  or  causing  a  person  to  be 
arrested  without  warrant,  he  is  entitled  to  the  protection  of  the  general 
statute,  of  the  11  &  12  Vict.  c.  44,  or  any  other  special  Act  passed  since, 
and  either  particularly  regulating  the  proceedings  of  the  justice,  or 
referring  to  the  particular  oifences  in  reference  to  which  the  illegal  act 
was  done.  Thus  it  is  enacted  by  the  11  &  12  Vict.  c.  44,  sect.  8,  "No 
action  shall  be  brought  against  any  justice  of  the  peace  for  any- 
thing done  by  him  in  the  execution  of  his  office  unless  it  be  com- 
menced within  six  calendar  months  next  after  the  act  complained  of 
shall  have  been  committed,"  and  a  month's  notice  of  action  previous  to 
its  commencement ;  and  the  venue  must  be  laid  in  the  county  where 
the  act  was  done,  and  the  justice  may  tender  amends.  To  entitle  a 
justice  to  the  benefit  of  this  Act,  he  must  have  acted  bond  fide  and 
not  colourably  in  the  execution  of  his  office,  or  to  discharge  an  old 
grudge  or  otherwise  in  bad  faith.  {Wedge  v.  Berkeley,  Q  A.a;  E.  663  ; 
Sazeldine  v.  Grove,  3  Q.  B.  997 ;  Downing  v.  Gapel,  36  L.  J.  M.  C.  97.) 
Thus,  a  justice  who,  on  the  hearing  of  a  case,  ordered  a  witness  whom 
he  believed  to  have  been  guilty  of  pei-juiy  into  a  room  until  the  case 
was  concluded,  and  afterwards  bailed  him  until  a  future  day,  when  the 
depositions  of  witnesses  were  taken,  and  he  was  committed,  is  entitled 
to  the  protection  of  the  statute,  though  he  may  have  committed  an 
illegality  in  the  first  instance  in  confining  the  person  in  a  room  when 
there  was  no  direct  charge  against  him.     (Hazeldine  v.  Grove,  uhi  sup.) 

And  it  was  observed  by  Chief  Justice  Pratt,  in  B.  v.  Wilkes,  (2  Wils. 
158,)  that  in  case  a  magistrate  has  notice,  or  a  particular  knowledge, 
that  a  person  has  been  guilty  of  an  ofience,  yet  it  is  not  a  sufficient 
ground  for  him  to  commit  the  criminal,  but  in  that  case  he  is  rather  a 
witness  than  a  magistrate,  and  ought  to  make  oath  of  the  fact  before 
some  other  magistrate,  who  shall  thereupon  act  the  official  part,  by 
granting  a  warrant  to  apprehend  the  offender,  it  being  more  fit  that 
the  accuser  should  appear  as  a  witness  than  act  as  a  magistrate. 

A  magistrate  ought  never  to  act  as  such  in  his  own  case.  (Bali. 
c.  173  ;  Anon.  1  Salk.  396;  post,  ''Justices,"  Vol.  III.) 

If  a  contempt  be  committed  in  the  face  of  a  court,  (as  by  rude  and 
contumelious  behaviour,  by  obstinacy,  perverseness,  or  prevarication, 
by  breach  of  the  peace,  or  any  wilful  disturbance  whatever,)  the  judge 
may  order  the  offender  to  be  instantly  apprehended  and  imprisoned  at 
his,  the  judge's  discretion,  without  any  further  proof  or  examination. 
(2  Hawlc.  c.  22  ;  Spilshury  v.  Michlethwaite,  1  Taunt.  146 ;  R.  v.  James, 
5  B.S  Aid.  894;  1  D.  <&  JB.  559  ;  Cropper  v.  Horton,  8  D.  S  R.  166.) 

It  has  been  held  that  the  exhibiting  in  an  assize  town  an  inflam- 
matory publication  respecting  a  crime  about  to  be  tried  at  the  assizes 
was  not  a  contempt  which  the  judge  of  assize  could  interfere  to  stop 
by  committing  the  party  exhibiting  it.  [R.  v.  Gilham,  M.  &  M.  Isf.  P. 
C.  165.) 


For  a  contempt  of 
court. 


(2.)  Bv  Sheriffs  and  Coroners. 

By  sheriffs.  In  addition  to  the  powers  of  a  private  individual  the  sheriff,  as  a 

conservator  of  the  peace  in  the  county,  may  apprehend  and  commit  to 
prison  allpersons  who  break  the  peace  or  attempt  to  break  it,  and  he 
may  and  is  bound  ex-offioio  to  pursue  and  take  all  traitors,  murderers, 
felons,  and  rioters,  and  those  who  aid  and  assist  him  are  equally  justi- 
■  fied  with  him.  {Watson  on  Sheriffs  2  ,•  2  Hale  P.  C.  87.)  And  if  a  sheriff 
is  assaulted  in  the  execution  of  his  duty  he  may  apprehend  the  offender 
and  keep  him  in  prison  for  a  reasonable  tinje,  to  be  carried  before  a 
magistrate,  (2  Uale,  87  ;  Lawe  v.  King,  1  Wm.  Saund.  76  ;  1  Lev.  216,) 
and  may  have  a  person  apprehended  and  taken  before  a 
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who  interrupts  tlie  proceedings  on  an  election  of  a  member  of  Parlia-    3.  By  whom. 

ment.     {Spilshury  v.  Michlethwaite,  1  Taunt,  146.)  

A  coroner  is  a  conservator  of  the  peace  in  relation  to  all  felonies,  and  By  coroners, 
may  arrest,  or  cause  another  to  arrest,  any  felon.     (2  Hale,  88  ;  4  Step. 
Com.  411,  ed.  4.) 


(3.)  Bt  Coitstables. 

Constables  as  conservators  of  the  peace  may,  at  common  law,  arrest  By  constables, 
any  person  without  warrant  on  the  reasonable  belief  that  they  have 
committed  a  felony,  but  that  doctrine  does  not  extend  to  misde- 
meanours. {Griffin  v.  Coleman,  4  S.  &  N.  265  ;  28  L.  J.  Ex.  134.)  In 
acting  upon  a  charge  made  by  a  third  person,  he  must  exercise  ordi- 
nary reason,  care,  and  caution,  and  if,  having  done  so,  he  apprehend  a 
supposed  felon  without  waiTant  upon  a  reasonable  charge  with  refers 
ence  to  the  circumstances,  he  is  justified,  although,  upon  investigating 
tlie  charge,  it  turn  out  that  no  felony  has  been  committed,  but  if  the 
charge  does  not  rest  upon  reasonable  grounds  he  will  be  liable  for  the 
illegal  arrest.  {Hogg  v.  Ward,  Z  H.  <k  N.  417 ;  27  L.  J.  Ex.  446  ;  Bavis 
V,  fyussell,  6  Bing.  344  ;  M'Clougan  v.  Clayton,  Holt,  G.  N.  P.  470  ; 
Bechwith  v.  Phitt>y,  6  B.  &  C.  637  ;  Samuel  v.  Payne,  Bougl.  359 ; 
Baaes  v.  Brand,  2  Stwrh.  Pep.  167  ;  1  East,  P.  0.  298,  301.) 

Therefore,  as  it  is  no  part  of  his  duty  to  arrest  a  man  upon  the 
order  of  a  private  individual,  {Parton  v.  Williams,  3  B.  db  Aid.  334,)  if  a 
constable  act  upon  an  unreasonable  charge,  or  of  his  own  accord,  or 
upon  his  own  suspicion,  without  any  express  charge  or  warrant,  and 
not  on  view,  he  does  it  at  his  own  peril  as  much  as  if  he  were  a 
private  person,  but  if  it  turn  out  that  the  party  arrested  has  com- 
mitted a  felony,  he  is  justified  ;  so  also  if  he  has  acted  on  his  own  susjji- 
oion  that  a  felony  has  actually  been  committed  by  some  one,  and  he 
had  reasonable  ground  for  suspecting  the  party  arrested  of  it,  he  is 
also  justified  ;  (Hogg  v.  Ward,  wbi  sup. ;  Parton  v.  Williams,  3  B.  & 
Aid.  334  ;  PosUethwaite  v.  Gibson,  3  Esp.  227 ;)  but  from  the  necessity 
of  certain  cases,  a  constable  may,  even  at  common  law,  justify  the 
arrest  of  persons,  on  his  own  suspicion,  of  felony,  without  the  necessity 
of  showing  that  a  felony  has  really  been  committed,  as  the  arresting 
of  unknown  persons  carrying  bundles  in  the  night  time.  {Laurence  v. 
Hedges,  3  Taunt.  14.)  Except  in  the  above  exceptional  case,  it  seems 
the  question  of  the  liability  of  a  constable  who,  acting  upon  his  own 
reasonable  inferences  from  what  he  saw  subsequently  to  the  supposed 
felony,  arrests  a  man  on  a  suspicion  of  felony,  and  it  turns  out  that  then 
no  felony  had  been  in  fact  committed,  though  the  suspicions  were 
reasonable,  has  never  been  decided  ;  but  if  such  should  arise  he  might 
perhaps  be  deemed  to  be  justified  if  the  jury  considered  that  his  sus- 
picions were  reasonable  under  the  circumstances,  and  that  he  at  the 
time  bond  fide  believed  himself  to  be  acting  in  the  execution  of  his 
duty  as  a  constable,  and  not  from  any  sinister  purpose  of  his  own. 
As  we  have  before  said,  at  common  law  not  even  a  constable  has  any 
authority  to  arrest  a  person  without  warrant  on  an  ordinary  charge 
of  misdemeanour,  {B.  v.  Curvan,  I  Moo.  C.  C.  132 ;  see  per  Coltman, 
J.,  in  Beg  v.  Phelps,  Car.  <&  M.  185,)  except  in  such  ofiences  as 
tend  to  a  breach  of  the  peace,  or  are  actual  bi'eaches  of  the  peace.  Breaches  of  the 
With  reference  to  breaches  of  the  peace,  a  constable  may,  by  virtue  of  peace, 
his  office,  interpose  upon  his  own  view  for  the  purpose  of  preventing  a 
threatened  and  imminent  breach  of  the  peace,  and  all  persons  called 
by  him  to  his  assistance  in  such  interposition  are  protected,  (1  East, 
P.  C.  303,)  and  to  accomplish  his  object  may  arrest  the  person  menacing, 
and  detain  him  in  custody  till  the  chance  of  the  threat  being  executed 
is  over,  and  carry  him  as.  soon  as  conveniently  may  be  before  a  magis- 
trate ;  (2  Hale,  88  ;  2  Hawk.  c.  12,  s.  20  ;  Cohen  v.  Hushisson,  1  M.<kW. 
482 ;  Beg.  v.  Light,  1  D.  S  B.  339 ;  27  L.  J.  M.  C.  1,  per  Williams,  J. ;) 
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3.  By  whom,    but  If  tlie  threat  seems  an  idle  one,  and  there  has  been  Ho  breach 

■    of  the  peace,  the  arrest  would  not  be  justifiable.      (-B.  v.  Bright,  4 

C.  S  P.  387  ;  WAeeler  v.  Whiting,  9  C.S  P.  262.)  For  an  assault  or 
breach  of  the  peace,  or  for  an  attempt  to  commit  a  felony,  committed 
within  his  own  view,  a  constable  may  arrest  the  offender  and  keep  him 
in  custody  until  he  can  conveniently  take  him  before  a  magistrate, 
{Derecourt  v.  Corbishley,  5  E.  S  B.  188  ;  24  L.  J.  Q.  B.  313,)  but  if  the 
arrest  is  not  made  on  the  instant  it  must  be  made  so  recently  after  as 
to  make  it  all  one  transaction.  (Lights  case,  uhi  sup. ;  Walker's  case, 
1  Dears.  0.  0.  358  ;  23  Z.  J.  M.  C.  123  ;  EowartVs  case,  1  Moo.  C.  C. ; 
Hunts  case,  id. ;  BoweU  v.  Jackson,  6  C.  &  P.  723  ;  Cook  v.  Netheraote, 
6  a.  &  P.  741.) 

But  a  constable  has  not,  without  warrant,  any  authority  to  appre- 
hend a  person  upon  a  charge  of  a  mere  breach  of  the  peace  after  it  is 
over,  unless  there  is  danger  of  its  renewal,  and  in  that  case  he  may  do 
so,  and  may  take  him  before  a  magistrate,  both  for  the  pui-pose  of  his 
being  punished  for  the  breach  committed,  and  to  prevent  a  renewal  of 
it.  {Price  v.  Seeley,  10  CI.  Sf  Fin.  28,  and  the  cases  above  cited  ; 
Baynes  v.  Brewster,  2  Q.  B.  375  ;  Derecourt  v.  Corhishley,  24  L.  J.  Q.  B. 
313.)  In  misdemeanours,  other  than  breaches  of  the  peace,  in  his 
view  a  constable  cannot  in  general  arrest  another  without  warrant, 
though  a  doubt  has  been  thrown  upon  the  distinction  between^  the 
different  kinds  of  misdemeanour.  (Fox  v.  Gaunt,  Z  B.  &  Ad.  798  ; 
Matthews  v.  Biddvlph,  4  Scott,  N.  iJ.  54  ;  1  DoioL  N.  8.  216 ;  Griffin  v. 
Coleman,  iH.&JSl.  265 ;  28  L.  J.  Ex.  134.) 

The  detention  in  custody  must  not  be  longer  than  is  necessary  in 
order  to  take  a  prisoner  before  a  justice.  The  justice  may  order  him 
to  be  detained  till  the  witnesses  are  brought,  but  the  constable  has  no 
authority  to  detain  him  until  that  time  without  such  order.  {Wright 
v..Court,4:B.&  C.  59f^.) 

So  he  may  apprehend  any  person  who  encourages  a  prisoner  in  his 
custody  to  resist,  ( White  v.  Edmunds,  Peate,  89,)  or  otherwise  obstruct 
him  in  the  execution  of  his  duty,  {Levi/  v.  Edwards,  \  C.  S  P.  40,)  or 
any  one  joining  in  the  offence.     {Lewis  v.  Arnold,  4  C.  d;  P.  354.) 

A  constable  may  be  justified  in  removing  a  person  from  a  church  for 
distvirbing  the  congregation  in  time  of  divine  service,  although  no  part 
of  siich  service  was  actually  going  on  at  the  time,  but  he  has  no  right 
to  detain  such  person  in  custody  afterwards  for  the  purpose  of  taking 
him  before  a  magistrate.  (Williams  v.  Glenister,  2  B.  &  C.  699.)  And 
it  seems  that  the  churchwardens  have  the  same  power.  {Burstow  v. 
Kenson,  10  M.  <h  W.  105.) 
Lirceny, tc,  .-ind  Under  the  "Larceny  Act,"  (24  &  25  Vict.  c.  96,  s.  103),  and  "The 
to OToporty''""^^  Malicious  Injuries  to  Property  Acts,"  (24  &  25  Vict.  c.  97,  s.  61),  any 
person  found  committing  any  offence  under  those  Acts  respectively 
may  be  immediately  appi'ehended  without  a  warrant,  and  forthwith 
taken  before  a  neighbouring  justice.  These  pi'ovisions  are  in  the  same 
words  as  the  repealed  provisions  on  this  subject.  To  bring  a  case  within 
this  section  the  person  must  be  found  committing  the  offence,  {Boberts 
V.  Orchard,  ■2E:.<&  G.  769  ;  33  L.  J.  Ex.  65,)  and,  therefore,  if  he  was 
found  in  the  next  field  with  property  in  his  possession  suspected  to  be 
stolen  out  of  the  adjoining  one,  it  is  not  sufficient,  (B.  v.  Curran,  3 
C.  &  P.  397,)  but,  if  seen  committing  the  offence,  it  is  enough  if  the 
apprehension  is  on  quick  pursuit.  {Hanway  v.  Boultbee,  A  C.&  P.  350.) 
The  person  must  be  immediately  apprehended,  therefore ;  probably  the 
next  day  would  not  be  soon  enough,  though  the  lapse  of  time  necessary 
to  send  for  assistance  would  be  allowable  ;  {Morris  v.  Wise,  2  F.  &  F. 
51  ;  Hanway  v.  Boidthee,  ubi  sup. ;)  but  an  interval  of  three  hours 
between  the  commission  of  the  offence  and  the  discovery  and  com- 
mencement of  pursuit  is  too  long  to  justify  an  arrest  without  warrraut 
under  those  statutes.  (Downing  v.  Capel,  36  L.  J.  M.  C.  97  :  Lecte  v 
Hart,  37  L.  J.  C.  P.  157.) 
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^mst  (idthout  Warrant). 


The  person  must  be  forthwith  taken  before  a  neighbouring  justice, 
and,  therefore,  it  is  not  complying  -with  the  statute  to  take  him  to  the 
prosecutor's  house  first,  though  only  half-a-mile  out  of  the  way,  {Morris 
V.  Wise,  ubi  sup.  ;  Hanway  v.  BouUbee,  uhi  sup.,)  unless,  indeed,  it  were 
in  the  night  time,  and  then  he  might  probably  be  kept  in  such  a  place 
until  the  morning.     (JSunfs  case,  1  Moo.  G.  C.  93.) 

Under  the  Act  relating  to  offences  against  the  coinage,  (24  &  25 
Vict.  c.  99,  s.  31,)  a  peace  officer,  constable,  or  officer  of  police  may 
receive  into  his  custody  without  warrant  any  person  found  committing 
any  indictable  offence  against  that  Act. 

Under  the  Acts  relating  to  larceny,  and  to  malicious  injuries  to 
property,  and  to  offences  against  the  person,  (24  &  26  Vict.  cc.  96,  97, 
100,  respectively,)  power  is  given  in  almost  identical  terms  to  any 
constable  or  peace  officer  to  take  into  custody  without  warrant  any 
person  whom  he  shall  find  lying  or  loitering  in  any  highway,  yard,  or 
other  place  during  the  night,  and  whom  he  shall  have  good  cause  to 
suspect  of  having  committed,  or  being  about  to  commit,  any  felony 
against  that  Act,  and  to  take  such  person  before  a  justice  of  the  peace. 

Under  the  "  Metropolitan  Police  Act,"  (2  &  3  7ict.  c.  47,)  constables 
acting  within  the  metropolitan  police  district  have  powers  of  arresting 
without  warrant  in  certain  cases  provided  by  that  Act,  under  ss.  64, 
63,  64,  65,  66,  but  to  justify  the  constable  acting  under  ss.  64  and  63, 
he  must  have  been  actually  present  and  have  seen  the  offence  com- 
mitted, and  it  is  not  enough  that  the  owner  of  the  house  saw  it  and 
gave  the  offender  into  custody  of  the  constable.  {Simmons  v.  Millinqen, 
2  0.  B.  524  ;  15  L.  J.  G.  P.  102.)  And  under  the  "  City  of  London 
Police  Act,"  (2  (fe  3  Vict.  c.  94,)  similar  powers  are  conferred  on  city 
constables,  and  the  section  of  this  Act  does  not  give  a  constable  power 
to  take  any  person  into  custody  without  a  warrant  on  suspicion  that 
he  has  committed  a  misdemeanour.  The  offender  must  be  a  loose, 
idle,  and  disorderly  person  to  justify  that  step.  {Bowditch  v.  Balchin, 
5  Uxoh.  378.) 

Constables  appointed  for  places  subject  to  the  provisions  of  the 
"  Towns  Police  Clauses  Act,  1847,"  and  the  special  Act  incorporating  it, 
have  the  powers  and  duties  of  constables  at  common  law.  And  by  the 
51st  section  any  person  found  committing  any  offence  punishable  upon 
indictment  or  as  a  misdemeanour  on  summary  conviction,  by  virtue  of 
that  or  the  special  Act,  may  be  taken  into  custody  without  a  warrant 
by  a  constable,  &c.,  to  be  detained  as  long  as  is  necessary  to  take  him 
before  a  justice,  but  not  longer  than  forty  hours. 

County  and  district  constables  appointed  under  the  2  &  3  Vict.  c.  93, 
have  the  powers,  &c.,  of  constables  at  common  law.  Borough  con- 
stables appointed  by  a  watch  committee  under  the  provisions  of  the 
"  Municipal  Corporations  Act,"  have  the  powers,  &c.,  of  constables  at 
common  law.     (See  post,  tit.  "  Gorporaiion  "  {Municipal).) 

,By  the  27  &  28  Vict.  c.  47,  s.  6,  any  constable  or  police  officer  may, 
without  warrant,  take  into  custody  any  holder  of  a  license  granted 
under  the  "  Penal  Servitude  Acts,"  whom  he  may  reasonably  suspect 
of  having  committed  any  offence,  or  having  broken  any  of  the  condi- 
tions of  his  license,  and  may  detain  him  in  custody  until  he  can  be 
taken  before  a  justice  of  the  peace  or  other  competent  magistrate  and 
dealt  with  according  to  law. 

Where  a  constable  acts  without  warrant,  by  virtue  of  his  office  of 
constable,  he  should,  unless  the  party  be  previously  acquainted  with  it, 
notify  that  he  is  a  constable,  or  that  he  arrests  in  the  Queen's  name,  and 
for  what.  (See  1  Hale,  458,  589 ;  1  Hawk.  31,  ss.  49,  50  ;  Maclcally's 
case,  9  Go.  69  ;  "  Homicide,"  Vol.  II.)  And  this  applies  more  particu- 
larly to  a  special  bailiff.  (2  Russ.  737.)  But  it  will,  it  should  seem, 
be  sufficient,  if  from  the  circumstances  the  offender  may  collect  he  is  a 
constable  :  and  if  he  show  his  staff  of  office  it  will  suffice.  (1  Hale, 
460;  Fost.  310;.  1  Russ.  738.)      And  in  the  case  of  an  arrest  by  a 
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3.  By  whom. 


Coinage. 


Niglit  time. 


Metropolitan 
Police  Act. 


10  &  11  Vict.  c. 
89  (Towns  Police 
Clauses  Act.) 


2  &  3  Vict.  c.  93. 


Municipal  Corpo- 
rations Act. 

Penal  Servitude 
Acts  121  &  20 
Vict.  c.  47). 
Licensee. 


He  should  notify 
liis  autboritvi 


iltrest  (leiihout  Warrant). 
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3.  By  whom,    private  person,  it  has  been  held,  that  -where  the  circumstances  are 

such  that  a  man  must  know  why  a  person  is  about  to  apprehend  him, 

he  need  not  be  told,  and  the  arrest  will  be  legal  and  the  resistance 
illegal,  as  much  as  if  he  had  been  told.  {E.  v.  Sowarth,  1  Moo.  0.  0. 207.) 
If,  upon  a  reasonable  charge  of  felony  or  other  crime  for  which  a  con- 
stable may  arrest  without  warrant,  the  constable  refuse  to  arrest,  or 
make  hue  and  cry,  he  may  be  indicted  and  fined ;  {Cro.  Eliz.  654 ;  2 
Hale,  90 ;  1  East's  P.  C.  301  ;  2  Hawk.  c.  13,  s.  7  ;)  or  by  statute  he  is 
sometimes  punishable  summarily,  as  by  the  "  Vagrant  Act,"  5  Geo.  IV. 
c.  83. 

It  is  much  the  best  for  the  constable  in  all  cases,  not  requiring 
immediate  interference,  to  obtain  a  magistrate's  warrant  before  appre- 
hending a  party,  and  if  he  does  he  will  be  entitled  to  the  benefit  of  the 
24  Geo.  II.  c.  44,  s  8,  which  protects  him  when  acting  under  a  warrant 
on  his  granting  on  request  a  copy  thereof.     (See  post,  tit.  "  Constable.") 


May  be  indicted 
for  neglect. 


Best  for  constable 
to  baye  a 
Tirarrant. 


By  watchmen, 
beadles,  &c.,  at 
common  law. 


(4.)  By  'Watchmen-,  Beadles,  &c. 

Watchmen,  patrols,  and  beadles  have  authority  at  common  law  to 
arrest  and  detain  in  prison,  for  examination,  persons  walking  in  the 
streets  at  night  whom  there  is  reasonable  ground  to  suspect  of  felony, 
although  there  is  no  proof  of  a  felony  having  been  committed.  (Law- 
rence V.  Eedger,  3  Taunt.  14 ;  2  Hale,  96,  98  ;  1  East's  P.  0.  303  ;  2 
Imt.  S2  ;  and  see  5  Geo.  IV.  c,  83,  s.  3  ;  "  Vagrant,"  Vol.  V ;  and 
ante,  290.) 

In  jB.  V.  Bootie,  (2  Burr.  864,)  there  is  an  indictment  against  a  constable 
for  suffering  a  street-walker',  taken  up  by  a  watchman,  to  escape. 

The  '■  Metropolis  Boad  Act "  gives  various  powers  to  watchmen  in 
apprehending  individuals.  (7  Geo.  IV.  c.  142,  ss.  73,  74  ;  and  see 
tit.  "Highways,"  Vol.  III.) 

Other  statutes  give  the  same  power  to  peace  officers  generally  as 
constables  have  to  apprehend  persons  suspected  of  a  felony.  (24  & 
25  Vict.  c.  96  ;  ante,  289;  "Police;'  Vol.  III.) 

A  watchman  having  apprehended  a  party  may  discharge  himself 
from  liability  for  an  escape  by  delivering  him  to  a  constable,  or  he  may 
himself  take  him  before  a  magistrate.  {Dalt.  J",  c.  104  ;  iJ  v  Bootie  2 
Burr.  864.) 

Watchmen  may  be  appointed  by  constables  as  their  assistants, 
subject  to  the  custom  of  the  place  for  the  appointment  of  watchmen  • 
and  a  watchman  thus  appointed  has  for  the  time  being  the  authority 
of  the  constable  as  his  deputy.  (1  Bla.  Com.  4th  ed.  292 ;  1  Chit.  C. 
L.  24.)  But  now  they  are  employed  and  paid  by  particular  parishesj 
or  sometimes  by  private  individuals.  (2  Hale,  P.  C.  98  ;  3  Itist  52  ■  9 
Rep.  661  ?)  ■       ' 

Watchmen  and  patrols  of  parishes  which  have  adopted  the  "Light- 
ing and  Watching  Act,"  have  their  duties  enumerated  by  the  41st 
section,  (3  &  4  Will.  IV.  o.  90,)  and  have  the  powers  and  authorities 
of  constables  at  common  law  conferred  upon  them  by  the  42nd 
section. 

The  watch  committee  for  a  borough  under  the  "Municipal  Corpora- 
Corporatippa  Act,  tions  Act,"  may  appoint  constables  who  have  the  powers  and  privileges 
of  constables  at  common  law,  within  the  limits  of  the  place  for  which 
they  are  appointed.    (See  post,  tit.  "  Corporations  "  (Municipal).) 


By  statute  S  &  4 
WiU.  IV.,  c.  90. 


Under  Muuicipsd 


By  private 
persons  when 
enjoined. 


(5.)  Br  Private  Pbesons. 

All  persona  who  are  present  when  a  felony  is  committed,  or  a 
dangerous  wound  given,  are  hound  to  apprehend  the  offender,  on  pain 
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of  being  i5ned  and  imprisoned  for  their  neglect,  unless  ttey  were  under    3.  By  whom, 
age  at  the  time.     (2  Haiok  c.  12,  s.  1.)  

Also  every  private  person  is  bound  to  assist  an  oiEoer  demanding  his 
help  for  the  lawful  taking  of  a  felon,  or  the  suppression  of  an  affray, 
{Id.  a.  12  ;  R  v.  Phelps,  Oar.  <k  M.  180  _;  R.  v.  Curran,  1  Moo.  0.  0. 
132,)  and  may  be  indicted  if  he  refuses  without  lawful  excuse.  (Reg. 
V.  Brown,  1  C.  d;  Mar.  314.) 

And  it  is  the  duty  of  all  private  persons  to  arrest  without  warrant 
any  person  detected  in  the  attempt  to  commit  a  felony.  (B.  v.  Hunt, 
1  Moo.  G.  C.  93  ;  R.  v.  Eowarth,  1  Moo.  C.  C.  207.)  And  though 
the  offender  run  away,  and  give  over  his  intention  of  committing  the 
felony,  §tiU  it  seems,  on  fresh  pursuit,  he  may  be  apprehended  by  any 
one.     (R.  V.  Eowarth,  1  Moo.  C.  C.  207.) 

"We  have  already  seen  that  if  a  felony  has  been  actually  committed  -^j^g^  permitted, 
by  some  one,  a  private  person  may  arrest,  or  direct  a  peace  officer  to 
arrest  a  party  whom  he  has  reasonable  grounds  for  suspecting  to  have 
been  guilty  of  it,  though  in  fact  such  party  be  really  innocent ;  but  he 
is  not  absolutely  bound  to  do  so  like  a  peace  officer  ;  and  he  does  so  at 
his  peril,  for  if  these  grounds  for  suspecting  the  party  be  not  reasonable, 
or  there  has  been  no  felony  committed,  the  person  arresting  is  guilty  of 
a  false  imprisonment,  and  liable  accordingly.     (See  ante,  292.) 

Where  an  indictment  is  found  against  a  party,  a  private  individual  After  iadictment 
may  arrest  him  ;  for  in  this  case  he  does  not  act  on  his  own  suspicion,  fc™d. 
but  upon  the  finding  of  the  fact  by  the  grand  inquest  on  oath,  which  is 
suspicion  grounded  on  high  authority,  and  is  a  charge  against  the 
party  on  record.     {Dalt.  c.  170,  s.  5  ;  l  East's  P.  C.  300.) 

Any  person  may,  it  is  said,  legally  arrest  in  the  night  time  a  suspi-  Nieht  walker, 
cious  night-walker,  though  he  be  quite  innocent.     (1  Easfs  P.  C.  303 ;  2 
Hawk.  c.  12,  s.  20 ;  per  Lawrence,  J.,  in  Lawrence  v.  Hedger,  3  Taunt.  15.) 

He  may  arrest  a  common  notorious  cheat  going  about  the  country  ^^^^ 
with  false  dice,  and  being  actually  caught  playing  with  them,  in  order 
to  take  him  before  a  justice.     (Jones,  249  ;  Cro.  Car.  274  ;  and  see  2 
Hawh.  c.  12,  s.  20.) 

So  any  one  may  arrest  a  lunatic  who  seems  disposed  to  do  mischief  lunatic- 
{Bac.  Ab.  Trespass  [D.  3]) ;  but  to  justify  such  an  act  it  must  appear  that 
the  person  really  was  a  dangerous  lunatic  and  not  merely  that  he  con- 
ducted himself  so  as  to  appear  to  be  so.  {Fletcher  v.  Fletcher,  1  E.  S  E. 
420  ;  28  L.  J.  Q.  B.  134 ;  Bac.  Abr.  "  Trespass"  [D.  3] ;  16  &  17  Vict. 
c.  96,  s.  13.) 

So  any  person  may  arrest  another  for  the  purpose  of  putting  a  stop  Breaches  of  the 
to  a  breach  of  the  peace  committed  in  his  presence.  {Ante,  p.  295  ;  2  peace. 
Hawk.  c.  13,  s.  8  ;  Timothy  v.  Simpson,  1  C.  M.  R.  762  ;  ante,  tit. 
"  Affray"  p.  57.)  Care  must  be  taken,  however,  that  what  had 
occurred  did  actually  amount  to  a  breach  of  the  peace.  Where  a  man 
and  his  wife  refused  to  go  out  of  the  shop  of  a  baker,  and  contmued  to 
abiise  him  in  relation  to  an  alleged  overcharge,  until  a  crowd  of  one 
hundred  to  one  hundred  and  fifty  persons  collected  round  the  shop,  and 
obstructed  the  public  passage  :  it  was  held,  that  the  baker  was  justified 
in  giving  the  man  and  his  wife  into  custody,  and  that  their  conduct 
amounted  to  a  breach  of  the  peace,  and  that  trespass  would  not  lie. 
{Webster  v.  Watts,  11  Q.B.ZW;  Cohen  v.  HusMsson,  2  M.  S  W.  477  ; 
Ingle  v.  Bell,  1  M.  &  W.  516.)  Eut  proof  of  annoyance  and  disturbance 
by  a  person  present  at  a  meeting,  such  as  crying  "  Hear,  hear,"  and 
putting  questions  to  a  speaker,  and  makiug  observations  on  his  state- 
ment, will  not  justify  the  chairman  of  the  meeting  in  giving  such  per- 
son in  custody.  {TFooding  v.  Oxley,  9  Car.  SP.  1.)  Nor  is  it  a 
sufficient  plea  to  an  action  for  false  imprisonment  that  the  defendant 
was  possessed  of  a  house,  and  that  the  plaintiff  was  then  making  a  great 
disturbance  therein,  and  refused  to  depart  when  requested,  and  was  in 
a  great  heat  and  fury,  ready  and  desirous  to  make  an  affray,  and  cause 
a  breach  of  the  peace,  whereupon  the  defendant  gave  the  plaintiff  into 
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3.  By  whom,    custody  ;   (Wheeler  v.  Whiting,  9  0.  d;  P.  269  ;)  but  if  a  person  comes 

into  a  house  or  is  in  it,  and  makes  a  noise,  and  disturbs  the  peace  of 

the  family,  although  no  assault  has  been  committed,  the  master  of  the 
house  may  turn  him  out  or  call  a  policeman  to  do  so  ;  therefore,  if  a 
servant  make  such  a  disturbance  and  abuse  his  master,  or  insult  him, 
the  master  is  justified  in  turning  him  out  of  the  house.  {Shaw  v. 
Chairitie,  3  0.  <&  K.  21.) 

A  private  person  is  justified  in  ordering  a  constable  to  do  whatever 
the  constable  by  virtue  of  his  office  is  justified  in  doing ;  {Derecourt  v. 
Corbishley,  5  E.  &  B.  188 ;  24  L.  J.  Q.  B.  313  ;  Cohen  v.  Huskisson, 
2  M.  db  W.  481  ;  White  v.  Edmunds,  PeaJce,  123  ;)  but  neither  a 
private  person  nor  a  constable  is  justified  in  arrestiag  an  affrayer 
without  a  warrant,  when  the  affray  is  over  and  there  is  no  danger  of 
its  renewal,  for  the  object  for  which  the  power  of  interfering  by  arrest 
is  given  in  such  a  case,  namely,  the  preservation  of  the  peace,  has 
then  been  accomplished.  (Price  v.  Seeley,  vhi  sup. ;  Baynes  v.  Brewster, 
2  Q.  B.  375 ;  R.  v.  Light,  I  JD.  <S>  B.  339  ;  27  Z.  J.  M.  G.  1  ;  R.  v. 
Walker,  Dears.  O.  0.  358 ;  23  L.  J.  M.  G.  123.) 

It  seems,  however,  that  he  may  arrest  if  there  are  good  and  rea- 
sonable grounds  for  apprehending  that  an  affray  or  other  breach  of 
the  peace  will  be  continued  or  renewed.  "  It  is  clear  (said  Parke,  B., 
in  Timothy  v.  Sim/pson,  1  C.  M.  &  R.  762,)  that  any  person  present 
may  arrest  the  affrayer,  at  the  moment  of  the  affray,  and  detain 
him  till  his  passion  has  cooled  and  his  desire  to  break  the  peace 
has  ceased,  and  then. deliver  him  to  a  peace  officer.  And  if  that  be  so, 
what  reason  can  there  be  why  he  may  not  arrest  an  affrayer  after  the 
actual  violence  is  over,  but  whilst  he  shows  a  disposition  to  renew  it  by 
persisting  in  remaining  on  the  spot  where  he  has  committed  it  ?  Both 
cases  fall  within  the  same  principle,  which  is,  that  for  the  sake  of  the 
preservation  of  the  peace  any  individual  who  sees  it  broken  may 
restrain  the  liberty  of  him  whom  he  sees  breaking  it,  so  long  as  his 
conduct  shows  that  the  public  peace  is  likely  to  be  endangered  by  his 
acts.  In  truth,  whilst  those  are  assembled  together  who  have  committed 
acts  of  violence,  and  the  danger  of  their  renewal  continues,  the  affray 
itself  may  be  said  to  continue  ;  and  during  the  affray  the  constable 
may  not  merely  on  his  own  view,  but  on  the  information  and  com- 
plaint of  another,  arrest  the  offender,  and  of  course  the  person  so 
complaining  is  justified  in  giving  the  charge  to  the  constable."  And 
see  Baynes  v.  Brewster,  1  Q.&B.  669 ;  Price  v.  Seeley,  10  Gl.  &  Fin.  28. 

By  the  "  Vagrant  Act,"  5  Geo.  IV.  c.  83,  s.  6,  any  person  whatever 
may  apprehend  an  offender  under  that  Act,  and  convey  him  before  a 
justice,  or  deliver  him  to  a  constable  for  that  purpose.  (See  "  Fwrnrei," 
Vol.  V.) 

Persons  found  committing  an  offence  against  the  "  Malicious  Injuries 
Act,"  may  be  apprehended  without  warrant  by  any  peace  officer,  the 
owner  of  the  property,  his  servant,  or  person  authorised  by  him,  see 
ante,  289,  290,  296.  So,  with  respect  to  offences  against  the  "  Larceny 
Act,"  the  "Game  Act,"  and  the  "  Smuggling  Act,''  the  offender  may  be 
apprehended  by  any  person.     (See  ante,  289.) 

By  the  "  Larceny  Act,"  24  &  25  Vict.  c.  96,  s.  103,  where  any  pro- 
perty is  offered  to  be  sold  or  pawned  to  any  person,  if  he  has  reasonable 
cause  to  suspect  the  party  offering  it,  such  person  is  not  only  authorised 
but  required  (if  in  his  power)  to  arrest  the  party,  and  carry  him  before 
a  justice. 

Under  the  "  Police  Acts,"  private  persons  may  also  arrest  in  certain 
cases  without  warrant.     (Post,  tit.  ^'■Police"  Vol.  V.) 
Nntifyin"  Before  a  private  person  interferes  to  prevent  a  breach  of  the  peace, 

aatiioiity!  as  an  affray,  he  is  bound  to  notify  his  intention  of  so  doing,  otherwise 

the  parties  engaged  may  imagine  that  he  comes  to  act  as  a  party.  (1 
Eas€s  P.  G.  306  ;  Post.  310.)  But  where  the  circumstances  are  such 
that  a  man  must  know  why  a  person  is  about  to  arrest  him,  he  need 
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not  be  told,  and  the  arrest  will  be  legal,  and  the  resistance  illegal,  as  4.  Time  and 
much  as  if  he  had  been  told.    (R.  v.  Howarth,  1  Moo.  C.  0.  207.)  Tlace  of. 

It  is  always  safest  for  a  private  pei'son  to  obtain  a  warrant  when     ; — 

time  will  allow,  because  where  the  arrest  is  under  a  warrant  no  action  ^^\^  obtain  a 

of  trespass,  but  only  an  action  on  the  case,  lies,  and  the  latter  cannot  be 

sustained  unless  the  plaintiff  can  show  that  the  charge  was  without 

probable  cause  as  well  as  malicious  ;   and  if  the  magistrate  should 

erroneously  issue  his  warrant,  the  party  accusing  will  not  in  general 

be  liable  as  a  trespasser.     iyVest  v.  Smallwood,  3  M.  <&  W.  418  ;  Leigh 

V.  Webb,  3  Esp.  166  ;    Belk   v.  Broadbent,    3   T.   R.   185  ;   Boote  v. 

Gooper,  1  T.  R.  535.)     But  an  arrest,  when  a  warrant  ought  previously 

to  have  been  issued,  will  not  be  rendered  legal  by  a  subsequent  issuing 

of  that  authority.     {Bac.  Ab.  "  Trespass"  [D.  3].) 

In  Fox  V.  Oaunt,  (3  -B.  &  Adol.  798,)  Lord  Tenterden  remarked,  that  in 
cases  of  misdemeanour  it  was  much  better  that  parties  should  apply  to 
a  magistrate  for  a  warrant  than  take  the  law  into  their  own  hands, 
which  they  were  too  apt  to  do. 

A  person  who  has  intended  to  act  in  pui'suance  of  the  powers  given  Notice  of  action, 
him  by  a  statute  to  arrest  is  generally  entitled,  by  the  provisions  of  the 
Act,  to  notice  of  any  action  being  about  to  be  brought  against  him  for 
any  thing  done  thereunder ;  but  in  such  case  he  must  honestly  have  be- 
lieved not  only  that  he  was  right  in  law,  but  that  facts  existed  which, 
if  they  did,  would  justify  him.  {Roberts  v.  Orchard,  2  M.  S  C.  769  ;  33 
L.  J.  Ex.  65;  Leete  v.  Hart,  37  Z.  J.  0.  P.  157.) 


IV.  JCtme  ant(  ^Place  of  Arrest. 

A  person  charged  on  a  criminal  account  may  be  apprehended  at  any  Time  of  an-ott 
time  in  the  day  or  night.     (9  Co.  Bep.  66  ;   Davis  v.  Russell,  5  Binff. 
354.) 

The  statute  29  Car.  II.  c.  7,  s.  6,  prohibits  arrests  on  Sunday,  except 
in  the  cases  of  treasons,  felonies,  and  breaches  of  the  peace.  (See 
"  Lord's  Dat/,"  Vol.  III.) 

No  place  affords  protection  to  offenders  against  the  criminal  law,  and  piace  of  arrest 
they  may  be  arrested  any  where  and  whoever  they  may  be.  (See  Bac. 
Ab.  "  Trespass"  [D.  3].)  Not  even  is  a  person's  own  house  a  sanctuary 
for  him,  and  doors  may  be  broken  in  order  to  obtain  an  entrance,  for 
the  purpose  of  taking  a  person  on  a  charge  of  felony  where  a  feltiny  has 
been  committed  or  a  dangerous  wound  given,  or  where  an  officer  of 
justice  comes  armed  with  process  founded  on  a  breach  of  the  peace, 
provided  that  due  notice  of  the  business,  demand  of  entrance  and  re- 
fusal of  admission  has  been  previously  made ;  but  bare  suspicion  touch- 
ing the  guOt  of  the  party  will  not  warrant  a  proceeding  to  this 
extremity,  though  a  felony  has  been  actually  committed,  unless  the 
officer  comes  armed  with  a  warrant  from  a  magistrate  grounded  on 
that  suspicion  ;  {East.  Cr.  L.  319,  320  ;)  and  to  prevent  murder  being 
committed  a  house  may  be  broken  and  the  intended  murderer  be  arrested 
therein,  whether  it  is  his  own  house  or  not.  {Handcock  v.  Baker,  2 
Bos.  S  P.  260.) 

If  a  person  having  committed  a  felony  abroad  come  here,  he  may  be 
arrested  here,  and  conveyed  and  given  up  to  the  authorities  of  the 
country,  against  the  laws  of  which  the  offence  was  committed.  {Mure 
V.  Kaye,  4  Taunt.  34,  per  Heath,  J.) 

Where  a  party  against  whom  a  true  bill  for  perjury  had  been  found, 
and  a  warrant  for  her  apprehension  granted,  was  apprehended  abroad, 
and  brought  here  in  custody  and  committed  to  prison  for  want  of  bail, 
the  court  refused  to  discharge  her  on  the  ground  that  she  had  been 
improperly  apprehended  in  a  foreign  counti-y,  but  left  her  to  her  action 
if  she  had  any  cause.  {Ex  parte  Scott,  4  Man.  &  R.  361 ;  9  Barn.  <h 
Ores.  446.) 
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5.  Manner  of  i 


Kotifying 
authority. 


Manner  of  arrest, 
and  what 
constitutes  one. 


Taking  the  power 
of  the  county. 


'BXXt^i  (tnithoui  Warrant). 

V.  Cf)e  JBJannec  o(  an  Arrest. 


[S;  V; 


Where  a  constable  acts  without  warrant  by  virtue  of  his  office  of  con- 
stable, he  should,  unless  the  party  be  previously  acquainted  with  it, 
notify  that  he  is  constable,  or  that  he  arrests  in  the  Queen's  nam'e,  and 
for  what.  (See  1  Hale,  458, '589  ;  1  Hawk  31,  ss.  49,  50  ;  MacMlefi 
case,  9  Go.  69.)  And  this  applies  also  to  a  special  bailiff,  (1  Buss.  840, 
ed.  4)  but  still  more  to  a  private  person  who  interferes  either  to  prevent 
a  felony  or  a  breach  of  the  peace,  otherwise  the  parties  engaged  may 
suppose  that  he  is  come  to  act  as  a  party,  or  at  all  events  may  treat  it 
as  an  interference  unwarrantable  with  their  liberty,  or  as  an  aggression 
on  their  private  property,  which  they  would  be  justified  in  resisting  to 
the  utmost ;  {R.  v.  Bicketts,  1  £ast,  P.  C.  306  ;  Post.  310 ;  3  Catripb.  68  ; 
and  see  Lannoch  v.  Brown,  2  B.  S  A.  594  ;)  unless,  indeed,  the  circum- 
stances are  such  that  the  offender  cannot  fail  to  be  aware  that  the 
person  interfering  is  either  a  constable,  as  if  in  the  day  time  the  officer 
be  within  his  proper  district  or  known,  or  be  generally  acknowledged  to 
bear  the  ofiice  he  assumes  ;  or  if  in  order  to  keep  the  peace  he  produce  his 
staff  of  office,  or  any  other  known  ensign  of  authority ;  but  if  it  be  indeed 
in  the  night  time  when  such  ensigns  of  authority  cannot  be  distinguished, 
some  further  notification  is  necessary,  and  then  commanding  of  the 
peace  or  using  words  of  the  like  import,  notifying  his  business  wiU  be 
sufficient ;  (1  Past,  P.  C.  314 ;)  or  if  a  private  person  is  carrying  out 
the  law.  (1  Hale,  460  ;  Post.  310  ;  1  Muss.  840,  ed.  4 ;  iJ.  v.  Howarth, 
1  JMoo.  C.  C.  207.)  And  in  a  case  where  a  warrant  is  necessary  to  justify 
a  constable  in  arresting,  he  must  have  the  warrant  ready  to  be  pro- 
duced at  the  time  of  the  arrest  if  called  for,  and  if  he  has  it  not  with 
him,  but  either  at  the  station-house  or  at  home,  the  arrest  will  be 
Ulegal.  (GaUiard  v.  Laxton,  2 B. S  S.  363;  31  L.  J.  Q. 5. 123 ;  M.  C.  125.) 

In  making  the  arrest,  the  constable  or  party  making  it  should 
actually  touch  the  offender's  body,  or  otherwise  restraia  his  liberty. 
So  if  the  officer  merely  touch  the  hand  of  the  party  through  the  broken 
pane  of  glass  of  a  window,  and  say  "  you  are  my  prisoner,"  it  is  a  good 
arrest,  and  the  officer  may  proceed  to  break  open  the  outer  door  of  the 
house  to  complete  it.  {Sandon  v.  Jervis,  E.  B.  &  E.  935 ;  27  Z.  J. 
Q.  B.  279  ;  affirmed  in  Exchequer  Chamber.)  The  mere  requiring 
the  party  to  go  before  the  justice  is  no  arrest  or  imprisonment;  {Bait. 
170;  Berri/  v.  Adainson,  6  B.  &  C.  528 ;  Gage  v.  Radford,  3  G.  S  P. 
464 ;)  for  bare  words  will  not  make  an  arrest,  without  touching  the 
person.  But  if  an  officer  come  into  a  room,  and  tell  the  party  he 
arrests  him,  and  lock  the  door,  this  is  an  arrest ;  for  he  is  in  custody  of 
the  officer.  (GenTier  v.  Sparkes,  1  Salh.  79  ;  2  Hawk.  c.  19,  s.  1  ;  Wil-' 
liams  V.  Jones,  Gas.  temp.  Hardw.  301 ;  Grainger  v.  Hill,  4  B.  N.  C. 
212;  and  see  Arrowsmith  v.  Le  Mesurier,  2  iV.  R.  211  ;  Bridgett  v. 
Coyney,  1  Man.  &  Ryl.  211,  215  ;  M.  <i;  M.  244.)  So  if  the  officer  or 
other  person  say  to  a  party,  "  I  arrest  you,"  and  the  party  acquiesce 
and  go  with  him,  this  will  be  a  good  arrest.  (Bupen  v.  Lucas,  \G.&  P. 
153  ;  see  also  Bird  v.  Jones,  7  Q.  B.  742  ;  15  L.  J.  Q.  B.  82.) 

A  private  person  cannot  raise  power  to  arrest  or  detain  a  felon,  (l 
Hale,  601.) 

But  any  justice,  or  the  sheriff,  may  take  of  the  county  any  number 
that  he  shall  think  meet,  to  pursue,  arrest,  and  imprison  traitors 
murderers,  robbers,  and  other  felons  ;  or  such  as  do  break,  or  go  about 
to  break,  or  disturb  the  Queen's  peace :  and  every  man,  being  required 
ought  to  assist  and  aid  them,  on  pain  of  fine  or  impi'isonment,  {Bait. 
c.  171 ;  and  Reg.  v.  Brown,  1  C  d  Mar.  314.) 

It  is  not  justifiable  for  a  justice,  sheriff,  or  other  officer,  to  assemble 
the  posse  comitatus,  or  raise  a  power  or  assembly  of  people,  upon  their 
own  heads,  without  just  cause.     (Id.) 

But  where  a  justice,  sheriff,  or  other  officer,  is  enabled  to  take  the 
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power  of  the  county,  it  seemeth  they  may  command  and  ought  to  have  6,  Manner  of, 

the  aid  and  attendance  of  all  knights,  gentlemen,  yeomen,  husbandmen,    • 

labourers,  tradesmen,  servants,  and  apprentices,  and  all  other  persons 
being  above  the  age  of  fifteen  years,  and  able  to  travel.     {Id) 

Women,  ecclesiastical  persons,  and  such  as  be  decrepit  or  diseased, 
shall  not  be  compelled  to  attend  them.     {Id) 

And  in  such  case  it  is  referred  to  the  discretion  of  the  justice,  sheriff, 
or  other  officer,  what  number  they  will  have  to  attend  on  them,  and 
how  and  after  what  manner  they  shall  be  armed  or  otherwise  furnished. 
{Id.    See  further,  post,  "  Hue  and  Cry,"  Vol.  II.) 

It  seems  to  be  the  better  opinion  that  a  private  individual,  in  order  Breaking  outer 
to  justify  breaking  open  doors  without  viarrant,  must  in  general  prove  doors, 
the  actual  guilt  of  the  party  arrested,  and  that  it  will  not  suffice  to  show 
that  a  felony  has  actually  been  committed  by  another  person,  or  that 
reasonable  ground  of  suspicion  existed  ;  but  that  an  officer,  acting  hon& 
flde  on  the  positive  charge  of  another,  will  be  excused,  and  the  party 
making  the  accusation  will  alone  be  liable.  {Dougl.  358 ;  1  Hale, 
583  ;  2  Hale,  92  ;  and  the  cases  and  law  fully  collected  in  1  Chit.  C.  L. 
53  ;  see  ante,  p.  301.) 

But  the  breaking  an  outer  door  is,  in  general,  so  violent,  obnoxious, 
and  dangerous  a  proceeding,  that  it  should  be  adopted  only  in  extreme 
cases,  where  an  immediate  arrest  is  requisite. 

In  the  case  of  a  misdemeanour  a  demand  of  admittance  should 
always  be  first  made  before  breaking  open  outer  doors.  {Lannoch  v. 
Brown,  2  B.  &  Aid.  692  ;  2  HaioJc.  c.  14,  s.  1.)  No  precise  form  of  words 
of  demand  is  necessary. 

Even  a  private  individual  may  break  and  enter  a  party's  house,  and 
imprison  him,  in  order  to  prevent  him  from  murdering  his  wife,  who 
cries  out  for  assistance.     {Handcoch  v.  Baher,  2  B.  &  F.  260.) 

When  an  affray  is  made  in  a  house -in  the  view  or  hearing  of  a  con- 
stable, he  may  break  open  the  house  in  order  to  suppress  it ;  (2  Hale, 
95  ;  1  Hawk.  c.  63  ;  2  Hawk.  c.  14  ;)  and  the  like  where  those  who  have 
made  an  affray  in  his  presence,  fly  to  a  house  and  are  immediately 
pursued  by  him.     (2  Hawk.  c.  14,  s.  8.) 

So  if  there  be  a  disorderly  noise  or  disturbance  in  a  house  at  an 
unseasonable  time  of  night,  and  especially  in  an  inn,  a  constable  or 
his  watch  may  break  into  it  to  see  and  sxippress  the  disordei-.  {2  Hale, 
95.) 

So  when  a  person  escapes  from  a  lawful  arrest,  and  shelters  himself 
in  a  house,  the  constable  may  break  into  it  and  re-take  him,  whatever 
the  cause  of  the  arrest  may  have  been.  (2  Hawk.  87.)  But  if  it  be 
not  on  firesh  pursuit,  the  officer,  it  seems,  should  have  a  magistrate's 
warrant.     (1  Hast's  P.  G.  324.) 

An  officer  or  party  who  gains  admittance  into  the  house,  under  the 
above  circumstances,  may,  if  necessary  to  regain  his  liberty,  break  open 
the  outer  door.     {Id.    See  Pugh  v.  Griffiths,  7  Ad.  <&  Ell.  827.) 

As  to  how  far  outer  doors  may  be  broken  open  under  a  warrant,  see 
post,  tit.  "Warrant"  Vol.  V.,  where  the  law  as  to  breaking  open  doors 
is  more  fully  treated  of. 

If  a  felony  be  committed,  or  a  felon  fly  from  justice,  or  a  dangerous  Aa  to  homicide  in 
wound  be  given,  it  is  the  duty  of  every  man  to  use  his  best  endeavours  effeotmg  arrest, 
for  preventing  an  escape,  and  if  in  the  pursuit  the  felon  be  killed  where 
he  cannot  be  otherwise  overtaken,  the  homicide  is  j  ustifiable.  This  rule 
is  not  confined  to  those  who  are  present  so  as  to  have  ocular  proof  of 
the  fact,  or  to  those  who  first  come  to  the  knowledge  of  it,  for  if  in 
these  cases  fresh  pursuit  be  made,  all  who  join  in  aid  of  those  who 
began  the  pursuit  are  under  the  same  protection  of  the  law.  But  if  he 
may  be  taken  in  any  case  without  such  severity,  it  is,  at  least,  man- 
slaughter in  him  who  kills,  and  the  jury  ought  to  inquire  whether  it 
were  done  of  necessity  or  not.  (1  East,  P.  C.  298  ;  3  Inst.  221 ;  Fost. 
271 ;   Hale,  P.  C.  488  ;    1  Hmvk.  P.  C.  c.  38,  s.  11.)     But  supposing  a 
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5.  Manner  of.  felony  to  have  been  actually  committed,  but  not  by  the  person  suspected 

'—   and  pursued,  the  law  does  not  afford  the  same  indemnity  to  such  as  of 

their  own  accord,  or  upon  mistaken  information  that  a  felony  had  been 
committed,  engage  in  the  pursuit,  how  probable  soever  the  suspicion 
may  be  ;  but  constables  acting  on  reasonable  suspicions  of  felony  are 
justified  in  proceeding  to  such  extremities  when  a  private  person  may 
not  be,  {East  P.  0.  300  ;  2  Sale,  85,)  but  the  constable  must  know,  or 
at  least  have  reasonable  ground  for  suspecting,  that  a  felony  has  been 
committed ;  for  a  constable  was  convicted  of  shooting  at  a  man,  with 
intent  to  do  him  some  grievous  bodily  harm,  whom  he  saw  carrying 
wood  out  of  a  copse  which  he  had  been  employed  to  watch,  and  who, 
by  running  away,  would  have  escaped  if  he  had  not  fired,  for  unless 
the  man  had  been  previously  summarily  convicted  for  the  same  offence 
he  had  not  committed  a  felony,  and  the  constable  was  not  aware  that 
he  had  been  so  convicted.  The  conviction  of  the  constable  was  affirmed 
by  the  Court  of  Crown  Cases  Eeserved.  {Dodson's  case,  2  Den.  0.  C. 
35  ;  20  L.  J.  M.  C.  57;  see  Eeg.  v.  Fhelps,  Car.  &  M.  180.) 


VI.  MUfiat  is  to  ie  trone  aftw  ti)e  Attest. 

By  constables.  When  a  constable  arrests  a  party  for  treason  or  felony,  he  must  take 

him  before  a  magistrate  to  be  examined  as  soon  as  he  reasonably  can. 
(Com.  Biff.  Imprisonment,  H.  4 ;  Wright  v.  Court,  A  B.  S  C.  596 ; 
6  D.  Sf  K  623,  S.  C.)  Where  a  constable  detained  a  party  three  days, 
in  order  that  the  person,  whose  goods  had  been  stolen,  might  have  an 
opportunity  of  collecting  his  witnesses  and  bring  them  to  prove  the 
felony,  it  was  held  he  was  not  justified  in  so  doing.  (Wright  v.  Court, 
4  3.  S  C.  596  ;  6D.<S;  B.  623).       • 

Though  a  constable  may  perhaps  justify  removing  a  person  who  is 
interrupting  the  service  in  a  chuxxh  from  the  church,  and  detaining  him 
until  the  service  is  ended,  he  cannot  justify  taking  him  to  an  inn  and 
detaining  him  there  for  an  hour  after  the  service  is  over,  and  then 
allowing  him  to  go,  upon  promising  to  attend  before  a  neighbouring 
magistrate  the  next  morning,  where  the  interruption  of  the  service 
was  not  malicious  and  of  purpose,  so  as  to  be  within  the  1  M.  st.  2  &  3 
or  1  W.  &  M.  c.  8.  (Williams  v.  Glenister,  2  B.  &  G.  699;  see  also 
Wooding  v.  Oxley,  9  C.  dh  P.  1  ;  Wheeler  v.  Whiting,  9  C.  db  P.  269  ; 
Shaw  V.  Chairitie,  Z  C.  <Ss  K.  il  ;  ante,  299.) 

If  a  statute  requires  that  the  prisoner  should  be  forthwith  taken 
before  a  justice,  the  person  apprehending  must  not  take  him  to  his 
house  or  to  any  other  place  before  going  before  the  magistrate,  under 
any  pretext.  (Morris  v.  Wise,  2  F.  do  F.  51  ;  E.  v.  Curran,  3  C.  Sf  P. 
397  ;  Hannay  v.  Boultbee,  4  C.  &  P.  350.) 

Though  the  arrest  be  at  night,  or  at  any  other  time,  when  it  is  not 
possible  or  seasonable  to  take  before  a  magistrate,  it  seems  a  constable 
is  justified  in  a  case  of  treason  or  felony  in  taking  the  party  out  of  his 
house  to  a  gaol  or  other  place  for  safe  custody,  until  he  can  take  him 
before  a  magistrate.     (Davis  v.  Russell,  5  ^ing.  354.) 

If  the  party  resist  his  apprehension  or  attempt  to  escape,  it  seems 
the  constable  may  handcuft'  him,  or  use  any  other  reasonable  and 
necessary  means  to  prevent  his  escaping,  otherwise  not.  (Wright  v 
Court,  AB.&C.  596  ;  6  D.  £  R.  623.) 

The  question  whether  the  mode  of  detainer  is  reasonable  is  for  the 
jury,  and  on  board  ship  the  putting  in  irons  may  be  reasonable. 
(Broughton  v.  Jackson,  18  Q.  B.  378 ;  21  L.  J.  Q.  B.  265.) 

So  if  there  be  danger  of  a  present  rescue,  or  if  the  party  be  sick 
then  the  constable  may  keep  him  in  a  house  or  other  place  of  security 
until  such  time  as  it  may  be  reasonable  to  take  him  before  a  magistrate 
(2  Haie,  120.) 
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6.  What  to 
he  done  after. 


And  see  further  as  to  rescue,  post,  " Escape"  Vol.  II.  ;  " Rescue," 
Vol.  V. 

And  a  constable  may  ex  officio  arrest  a  breaker  of  the  peace  in  his 
view,  and  keep  him  in  his  house  or  in  the  stocks  till  he  can  bring  him 
before  a  justice,  and  a  bystander  may  justify  ordering  him  to  do  so. 
(1  Hale  P.  0.  687  ;  Derecourt  v.  Gorbishley,  5  ^.  eg  S.  188  ;  24  L.  J.  Q. 
B.  313.) 

If  the  constable  or  his  watch  hath  arrested  affrayers,  or  persons 
drinking  in  an  alehouse  disorderly  at  an  unseasonable  time  of  night, 
he  may  put  the  persons  in  the  stocks,  or  in  a  prison,  if  there  be  one  iu 
the  vill,  till  the  heat  of  their  passion  or  intemperance  is  oVer,  though 
he  deliver  them  afterwards,  or  till  he  can  bring  them  before  a  justice, 
(aifa^e,  95.) 

Where  an  arrest  has  been  made  without  a  warrant  the  constables 
may  in  some  cases  take  the  pai-ty's  word  for  his  appearance  before  a 
magistrate  ;  and  this  is  frequently  done  where  the  change  is  for  an 
assault  of  a  trifling  nature,  and  the  defendant  is  of  good  Yfepute,  and 
there  is  no  probability  of  his  absconding.  (See  Sardy  v.  Mwpni/,  1 
Esp.  295  ;  Arrowsmith  v.  Le  Mesurier,  2  JV.  R.  211  ;  1  GL  C.  L.  59.) 
As  to  how  this  may  be  done  where  there  is  a  warrant,  see  post, 
"  Warrant,"  Vol.  V. 

When  the  prisoner  is  brought  before  the  magistrate,  he  is  stiU  con- 
sidered to  be  in  the  custody  of  the  officer,  until  he  has  been  either 
discharged,  bailed,  or  committed  to  prison.     (2  Hale,  120.) 

The  common  law  gives  no  authority  to  a  justice  of  the  peace  to  By  Justicea. 
detain  a  person  suspected  but  for  a  reasonable  time  till  he  may  be 
examined.  (Com.  Dig.  Imp.  H.  5 ;  Wright  v.  Court,  4  B.  S  C.  598  ; 
Davis  V.  Capper,  10  B.  &  C.  28.)  What  is  a  reasonable  time  depends 
upon  the  circumstances  of  the  case.  {Davis  v.  Capper,  uhi  sup.).  And 
if  when  a  prisoner  is  brought  before  a  magistrate  he  cannot  attend  to 
him  for  some  reason,  he  should  not  interfere,  but  let  the  constable  take 
him  before  some  other  magistrate.  He  should  either  say,  "I  can't 
attend  to  it  now,  or  examine  into  the  case,"  but  he  has  no  right  with- 
out examining  the  man  to  send  him  back  to  prison  to  await  his  leisure. 
{Edwards  v.  Ferris,  1  G.S  P.  342.) 

Nor  has  a  justice  any  right  in  order  to  compel  a  man  to  settle  a  case 
which  has  been  brought  before  him,  to  tell  a  constable  to  take  him  out 
and  see  if  he  and  the  complainant  could  settle  the  matter,  at  the  same 
time  telling  the  defendant  if  he  did  not  he  would  proceed  to  commit 
him  under  a  statute.  And  the  justice  who  does  so  is  liable  in  an  action 
for  false  imprisonment.     (Bridgett  v.  Goyney,  1  M.  (6  Ry.  211.) 

As  to  the  general  powers  of  justices  to  remand  prisoners  brought 
before  them,  see  11  &  12  Vict.  cc.  42-43,  and  tit.  "  Warrant,"  post, 
Vol.  V. 

It  seems  a  gaoler  will  be  protected  in  receiving  a  party  into  custody.  By  gaolers, 
although  it  appear  he  was  wrongfully  taken  ;  because  it  is  his  duty  to 
receive  persons  brought  by  a  proper  officer,  without  inquiring  into 
the  legality  of  the  arrest.  {Sir  T.  Jones,  214  ;  Brandling  v.  Kent,  1 
T.  R.  60  :  Hohhs  v.  Bransoomh,  3  Gamp.  420.  See  furthei-,  post,  "  Gaols," 
Vol.  II.) 

When  a  private  person  has  apprehended  another  for  treason  or  By  private 
felony,  he  should  deliver  him  over  to  a  constable,  or  carry  him  before  a  persons, 
magistrate  or  to  any  gaol  in  th^  county.  (1  Hale,  589  ;  2  Hale,  77  ;  2 
Hawh. c.  13,  S.7;  R.  v.Hunt,lMoo.  C.  G.  93;  Com.  Dig. Imprisonment,  H. 
4.)  It  is  rarely  the  case  that  a  private  person  carries  the  party  to  gaol. 
He  cannot  apprehend  and  discharge  the  party  at  his  own  pleasure  ; 
except  perhaps  in  the  case  of  an  affray  or  breach  of  the  peace,  when  it 
seems  he  may  detain  the  offender  until  his  passion  is  over,  or  till  there 
be  no  opportunity  for  his  doing  the  threatened  mischief.  (2  Hawk. 
c.  13,  s.  8 ;  see  R.  v.  Curran,  Z  C.  S  P.  397  ;  5  East,  294.)  Neither 
can  he,  it  seems,  apprehend  and  deliver  the  party  over  to  a  constable 
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6.  What  to     only,  but  lie  must  follow  up  the  charge  by  attending  before  the  magis- 
he  done  after,  trate,  and  then  only  he   ceases  to  be  an  actor.     The  law  gives  no 
authority  even  to  a  justice  to  detain,  a  person  suspected,  but  for  reason- 
able time  till  he  may  be  examined.    (Com.  Big.  Imprisonment,  H.  5  ; 
Davis  V.  Capper,  10  B.  S  C.  28  ;  5  Man.  &  B.  53.) 
Escapes.  As  to  escapes,  see  past,  Vol.  II.  tit.  "  Escape." 

If  a  party  imprisoned  obtain  his  release  by  undue  means,  as  by 
fraudulently  writing  a  letter  in  the  name  of  a  magistrate  authorising 
his  discharge,  he  may  be  indicted  for  forgery  at  common  law.  {B.  v. 
Harris,  Q  C.  S  P.  129.) 


[14  &  15  Vict.  c.  13.] 

I.  Penalties  for  Sale  of  Arsenic,  306. 
II.  Boohs  to  he  hept  ly  Seller,  and  ^Entries  made,  306. 

III.  Pv/rehaser  must  not  he  unhnown,  307. 

IV.  Arsenic  to  he  Coloured,  307. 
V.  Exceptions,  307. 


Fine  for  selling 
arsenic  contrary 
to  tlie  Act. 


For  giving 
false  information 
to  seller. 
For  signing 
name  as  a  wi 
contrary  to  tLe 
Act. 


I.  penalties  for  Sale  of  Arsenic. 

J.  HE  unrestricted  sale  of  arsenic  being  found  to  facilitate  the  com- 
mission of  crime,  the  14  &  15  Vict.  c.  12,  was  passed,  by  which  the 
seller  of  such  commodity  is  required  to  ascertain  the  name  and  certain 
particulars  of  the  purchaser,  and  to  colour  the  article  before  sale  ;  and 
the  purchaser  is  required  to  give  him  true  answers  to  his  inquiries. 
By  sect.  4,  it  is  enacted,  that  "  If  any  person  shall  sell  any  arsenic  save 
as  authorised  by  that  Act,  or  on  any  sale  of  arsenic,  shall  deliver  the 
same  without  having  made  and  signed  the  entries  required  by  that  Act 
on  such  sale,  or  without  having  obtained  the  signature  of  the  purchaser 
to  such  entries  as  are  reqiiired  by  that  Act,  or  if  any  person  purchasing 
any  arsenic  shall  give  any  false  information  to  the  person  selling  the 
same  in  relation  to  the  particulars  which  such  last-mentioned  person  is 
hereby  authorised  to  inquire  into  of  such  purchaser,  or  if  any  person 
shall  sign  his  name  as  aforesaid  as  a  witness  to  a  sale  of  arsenic  to  a 
person  unknown  to  the  person  so  signing  as  a  witness,  every  person  so 
offending  shall  for  every  such  offence,  upon  a  summary  conviction  for 
the  same  before  two  justices  of  the  peace  in  England  or  Ireland,  or 
before  two  justices  of  the  peace  or  the  sheriff  in  Scotland,  be  liable  to 
a  penalty  not  exceeding  twenty  poxmds." 


II.  ^ooifes  to  iie  itept  is  Srtlw,  anlr  iSntrtes  maiie. 

What  inquiries  By  the  1st  section,  "  Every  person  who  shall  sell  arsenic  shall  foi-th^ 

ma^dl'byieller*''     '^''^^^>  ^'^^  '^'^'^ove,  the  delivery  of  such  arsenic  to  the  purchaser,  enter  or 

and  purchaser.       cause  to  be  entered  in  a  fair  and  regular  manner  in  a  book  or  books  to 

be  kept  by  such  person  for  that  purpose  in  the  form  set  forth  to  the 

schedule  to  that  Act,  or  to  the  like  effect,  a  statement  of  such  sale  with 


s.  v.] 


aigenic. 


307 


the  quantity  of  arsenic  so  sold,  and  the  purpose  for  which  such  arsenic  6.  ExcepUona. 

is  required  or  stated  to  be  required,  and  the  day  of  the  month  and   '^- '  ■-  '-  • 

year  of  the  sale,  and  the  name,  place  of  ahode,  and  condition  or  occu^ 
pation  of  the  purchaser,  into  all  -which  circumstances  the  person  selling 
such  arsenic  is  hereby  required  and  authorised  to  inquire  of  the  pur- 
chaser before  the  delivery  to  such  purchaser  of  the  arsenic  sold,  and 
such  entries  shall  in  every  case  be  signed  by  the  person  making  the 
same,  and  shall  also  be  signed  by  the  purchaser  unless  such  purchaser 
profess  to  be  imable  to  ■write,  (in  which  case  the  person  making  the 
entries  hereby  required  shall  add  to  the  particulars  to  be  entered  in 
relation  to  such  sale  the  words  '  cannot  write,')  and  where  a  witness  is 
hereby  required  of  the  sale,  shall  also  be  signed  by  such  witness 
together  with  his  place  of  abode." 


III.  ^uwtaset  must  not  it  wnlttioton. 

By  the  2nd  section,  "  No  person  shall  sell  arsenic  to  any  person  who  Sale  to  an 

is  unknown  to  the  person  selling  such  arsenic,  unless  the  sale  be  made  ^5^°™;^?"^™ 

in  the  presence  of  a  witness  who  is  known  to  the  person  selling  the  presence  of  a 

arsenic,  and  to  whom  the  purchaser  is  known,  and  who  signs  his  name  iritness. 
together  with  his  place  of  abode,  to  such  entries  before  the  delivery  of 

the  arsenic  to  the  purchaser,  and  no  person  shall  sell  arsenic  to  any  Sale  must  be  to  a 

person  other  than  a  person  of  full  age."  P^"^™  °^  "^  *se. 


IV.  Tix&mic  to  U  (Koloui'eir. 

By  sect.  3,  the  arsenic  is  required  to  be  coloured.  "  No  person  shall  Wlcn  aisenio 
sell  any  arsenic  unless  the  same  be  before  the  sale  thereof  mixed  with  ™™''  ^^  ""lo^rsd. 
soot  or  indigo  in  the  proportion  of  one  ounce  of  soot,  or  half  an  ounce 
of  indigo  at  the  least  to  one  pound  of  the  arsenic,  and  so  in  proportion 
for  any  greater  or  less  quantity :  provided  always,  that  where  such 
arsenic  is  stated  by  the  purchaser  to  be  required  not  for  use  in  agricul- 
ture but  for  some  other  purpose  for  which  such  admixture  would, 
according  to  the  representation  of  the  purchaser,  render  it  unfit,  such 
arsenic  may  be  sold  without  such  admixture  in  a  quantity  of  not  less 
than  ten  pounds  at  any  one  time," 


V.  (Bxce^tiom. 

The  Act  is  not  to  restrict  the  sale  for  the  purposes  of  the  medical  Not  to  apply  to 
profession  or  drug  trade.     By  sect.  5,  it  is  provided,  that  the  Act  ^^ose^"^"*' 
"  shall  not  extend  to  the  sale  of  arsenic  when  the  same  forms  part  of  the  wtolesaie" 
ingredients  of  any  medicine  required  to  be  made  up  or  compounded   dealing, 
according  to  the  prescription  of  a  legally  qualified  medical  practitioner 
or  a  member  of  the  medical  profession,  or  to  the  sale  of  arsenic  by 
wholesale  to  retail  dealers  upon  orders  in  writing  in  the  ordinary 
course  of  wholesale  dealing." 

The  word  arsenic  in  the  Act,  shall  include  arsenious  acid,  and  the  Interpretation  of 
arsenites  argenic  acid,  and  the  arseniates,  and  all  other  colourless  tii^  term  arsenic, 
poisonous  preparations  of  arsenic. 
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5.  Exceptions-       The  Act  then  gives  the  below  form  of  entry  in  the  Schedule. 


Day  of  Sale. 

Name  and 
Surname  of 
Purchaser. 

Purchaser's  Place  of 
Abode. 

Condition  or 
Occupation. 

Quantity  of 

Arsenic 

Sold. 

Purpose 
for  which 
required. 

Sept.  1861 

John 
Thomas 

Hendon,  Elm  Pann 

Farm 
labourer 

5  lbs. 

To  steep 
wheat 

Purchaser's  signature,  John  Thomas  (cannot  write). 
"Witness,  James  Stone,  Grore  Farm,  Hendon. 
Seller's  signature,  George  Wood. 


n^&uult  unts  ISattets  tit  (Bmnuh 

As  to  aggravated  assaults  in  particular  cases,  see  post, 

I.   What  is  an  Assault,  308. 
II,  What  a  Battery,  312. 
III.  In  wliat  Gases  justified  or  excused,  312, 
IV.  Proceedings  hy  Indictment,  315. 
V.  Summary  Proceedings  lefore  Justices,  317. 
VI.  Forms,  320. 


What  an  assault. 


What  not  an 
ssault. 


I.  2Mf)at  isi  an  Assault. 

An  assault,  (assvltus.  from  the  French  assayler,)  is  an  attempt  or  offer, 
with  force  and  violence,  to  do  a  corporal  hurt  to  another,  whether  from 
malice  or  wantonness  ;  as  by  striking  at  him  with  or  without  a  weapon, 
though  the  party  striking  misses  his  aim  ;  so  drawing  a  sword,  throw- 
ing a  bottle  or  glass,  with  intent  to  wound  or  strike,  presenting  a  loaded 
gun  or  pistol  at  a  person  within  the  distance  to  which  the  gun  or  pistol 
will  carry,  or  pointing  a  pitchfork  at  a  person  standing  within  reach  ; 
holding  up  one's  fist  at  him,  in  a  threatening  or  insulting  manner,  or 
with  such  other  circumstances  as  denote  at  the  time  an  intention 
(coupled  with  a  present  ability)  of  using  actual  violence  against  his 
person,  will  amount  to  an  assault ;  (1  Hawk.  c.  15,  s.  1,  2  ;  Beq.  v. 
light,  \D.&B.  332,  8.  C. ;  27  L.  J.  M.  C.  1 ;  Coward  v.  Baddeley,  4 
H.  &  N.  478  ;  28  L.  J.  Ex.  260 ;)  but  the  mere  passive  obstruction 
of  a  person's  progress,  as  if  a  person  by  simply  placing  himself  pas- 
sively like  a  door  or  a  wall  in  a  person's  way,  obstructs  his  entrance 
into  a  room,  is  not  an  assault  ;  {Innes  v.  Wylie,  1  Car.  &  K.  257  ;)  nor 
is  it  an  imprisonment,  ifiird  v.  Jones,  7  Q.  B.  742 ;  15  L.  J.  Q.  B.  82.) 
It  has  been  said  that  the  presenting  a  gun  or  pistol  at  a  person  within 
the  distance  to  which  it  will  carry,  though  in  fact  not  loaded,  thereby 
putting  the  person  at  whom  it  was  presented  in  fear  and  alarm,  was  an 
assault ;  (1  Sawk.  c.  15  ;  .S.  v.  St.  Oeorge,  9  G.  &  P.  483 ;)  but  other 
and  later  authorities  {Blake  v.  Barnard,  9  C.SP.  626)  have  held  that  if 
it  be  not  loaded,  or  if  loaded,  it  could  not  possibly  go  off  by  reason  of 
improper  priming  or  damp  powder,  it  would  be  no  assault  to  present  it 
and  pull  the  trigger  ;  (B.  v.  Baker,  I  C.  (b  K.  254  ;  B.  v.  James,  1  0.  cfc 
K.  530 ;)  but  if  a  blow  aimed  or  a  loaded  gun  presented  is  so  near 
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taking  effect  that  in  another  moment  or  two  it  would  probably  have    1.  What  mi 
done  so,  it  would  amount  to  an  assault.     {Stephens  v.  Myers,  4  C.  <&  P.        Assault. 

349  ;    Osborn  v.  Veitch,  II'.  S  F.  317.)     If  it  be  loaded,  and  the  only   

reason  of  a  loaded  gun  so  presented  not  going  off  is  that  it  was  on 
half-cock,  that  would  be  an  assault,  for  the  cocking  of  a  gun  is  an 
instantaneous  act.  (Osborn  v,  Veitch,  1  F.  &  F.  317.)  The  reason  of 
the  distinction  probably  is  that  in  the  latter  case  it  can  hardly  be  denied 
that  there  is  both  the  intention  and  a  present  ability,  while  in  the 
former  the  circumstances  do  not  suflBciently  denote  the  intention,  nor 
can  it  be  said  that  there  is  a  present  ability. 

From  hence  it  clearly  follows  that  one  charged  with  an  assault  and 
battery  may  be  found  guilty  of  the  assault,  and  yet  acquitted  of  the 
battery  ;  but  every  battery  includes  au  assault :  therefore  on  an  indict- 
ment for  assault  and  battery,  in  which  the  assault  is  ill  laid,  if  the 
defendant  be  found  guilty  of  the  battery  it  is  sufficient.  (1  Hawk.  c. 
15,  s.  1.) 

Every  unlawful  imprisonment  includes  an  assault.  (1  Hawk.  c.  15,  s. 
7  ;  4  Bla.  Com.  218.) 

Mere  words  will  not  amount  to  an  assault,  though  perhaps  they  may 
in  some  cases  serve  to  explain  a  doubtful  action.  (1  Hawk.  c.  1 5,  s.  1 ; 
Bull.  N.  P.  15  ;  Tuherville  v.  Savage,  1  Mod.  3 ;  Blake  v.  Barnard,  9  0. 
&  P.  626  ;  see  Reg.  v.  Light,  uhi  sup.  ;  Read  v.  Goker,  13  0.  B.  850  ; 
22  L.  J.  0.  P.  201 ;  Coward  Y.Badddey,  4  ff.  cfc  JV.  478 ;  28  L.  J.  Ex.  260.) 
If  a  man  strike  at  another,  but  at  such  a  distance  that  he  cannot  by 
possibility  touch  him,  it  is  no  assault,  {(jom,.  Big.  "  Battery "  (C).) 
But  if  A.  advances  in  a  threatening  attitude  with  his  fists  clenched 
towards  B.,  with  an  intention  of  striking  him,  so  that  his  blow  would 
have  almost  immediately  reached  B.  if  he  had  not  been  stopped  by  a 
third  person  :  this  would  be  an  assault  in  point  of  law,  though  at  the 
particular  moment  when  A.  was  stopped,  he  was  not  near  enough  for  his 
blow  to  take  effect.     {Stephens  v.  Myers,  4  G.  &  P.  349.) 

To  collect  a  number  of  workmen  round  a  person  who  tuck  up  their 
sleeves  and  aprons  and  threaten  to  break  his  neck,  if  he  did  not  go  out 
of  the  place,  through  fear  of  whom  he  did  go  out,  amounts  to  an  assault. 
{Read  v.  Coker,  13  C.  B.  850;  22  L.  J.  C.  P.  201.)  There  is  the  intention 
and  present  ability  and  a  threat  of  violence  causing  fear. 

So  riding  after  a  person,  and  obliging  him  to  run  away  into  a  garden 
to  avoid  being  beaten  is  an  assault.  {Martin  v.  Shoppee,  3  C.  &  P. 
373.) 

Any  man  wantonly  doing  an  act  of  which  the  direct  consequence  is  Where  third  body 
that  another  person  is  injiu-ed,  is  an  assault  at  common  law,  though  a  interposed. 
third  body  is  interposed  between  the  person  doing  the  act  and  the 
person  injured.     Thus  to  drive  a  carriage  against  another  carriage  in 
which  a  person  is  sitting,  or  to  throw  over  a  chair  on  which  a  person  is 
sitting,  whereby  the  person  in  the  carriage  or  on  the  chair,  as  the  case 
may  be,  is  injured,  is  an  assault.  ,  {Hopper  v.  Reeve,  7  Taunt.  698.)     So 
by  encouraging  a  dog  to  bite,  or  by  wantonlyriding  over  a  person  with 
a  horse,  an  assault  is  committed.     (1  Russ.  on  Cr.  1021,  ed.  4 ;  Beacon, 
C.  B.  62  ;  Bull.  N.  P.  16.)     And  by  statute  (24  &  25  Vict.  c.  100,  s.  35),  By  statute. 
"Whosoever  having  the  charge-of  any  carriage  or  vehicle  shall,  by  wanton 
or  furious  driving,  or  racing,  or  other  wilful  misconduct,  or  by  wilful 
neglect  do  or  cause  to  be  done,  any  bodily  harm  to  any  person  whatso- 
ever, shall  be  guilty  of  a  misdemeanour."     See  further  post,  312. 

In  order  to  constitute  an  assault  other  than  one  which  involves  a  Against  the  will 
breach  of  the  peace,  the  aet  must  be  done  against  the  wUl,  and  without 
the  consent  of  the  person  alleged  to  be  assaulted.  Mere  absence  of 
resistance  is  but  evidence  of  consent,  and  although  in  ordinary  cases  it 
is  cogent  evidence,  yet  from  the  relative  ages,  positions,  characters,  or 
personal  strength  of  the  parties,  its  value  may  be  diminished,  or  even 
amount  to  no  more  than  mere  submission.  There  is  a  great  difference 
between  submission  and  consent ;  consent  involves  submission,  but  it 
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by  no  means  follows  that  mere  submission  involves  consent.  (H. 
V.  Da2/,  9  C.  (h  P.  722,  per  Coleridge,  J.)  Thus  the  submission  of  a 
child,  -when  in  the  power  of  a  strong  man,  and  probably  acted  upon  by 
fear,  does  not  amount  to  a  consent  so  as  to  preclude  the  idea  of  an 
assault  in  law.  (JR.  v.  Day,  uhi  sup.)  Nor  can  the  non-resistance  of  a 
female  scholar  of  thirteen  years  to  acts  of  indecency  on  the  part  of  the 
master,  whose  wife  kept  the  school ;  {R.  v.  Nicholl,  R.  &  B.  G.  C.  130 ;) 
or  of  a  female  patient  suffering  from  fits,  to  a  medical  man,  who  on  pre- 
tence of  treating  her  medically  unnecessarily  stripped  off  all  her  clothes  ; 
{R.  V.  Rosinski,  1  Moo.  C.  G.  19;)  or  of  a  female  patient  of  fourteen  years 
of  age  suffering  from  suppressed  menstruation,  under  the  belief  that  he 
was  treating  her  medically  to  a  medical  man's  having  connection  with 
her,  {Reff.  v.  Gase,  1  Den.  G.  G.  580  ;  19  Z.  J.  M.  C.  174,)  be  said  to 
amount  to  a  consent,  which  will  prevent  the  commission  of  an  assault. 
But  without  other  attending  circumstances  mere  tenderness  of  age, 
except  helpless  infancy,  (R.  v.  March,  1  C.  &  K.  496,)  does  not  incapa- 
citate from  giving  consent.  Thus  it  is  not  an  assault  to  have  connec- 
tion with  a  girl  between  the  age  of  ten  and  twelve  years  {R.  v.  Martin, 
2  Moo.  G.  C.  123  ;  R.  v.  Meredith,  8  Gar.  &  P.  589)  if  she  consent,  nor 
even  if  she  be  only  nine,  and  consent;  {Reef.  v.  Read,  1  Den.  C.  G.  377  ; 
18  L.  J.  M.  G.  88  ;)  but  in  the  latter  case  the  boys  who  had  connection 
with  the  girl  were  not  much  older  than  she  was. 

On  an  indictment  for  assaulting  a  female  child  with  Intent  to  abuse 
and  carnally  to  know  her,  the  juiy  found  that  the  prisoner  assaulted 
the  child  with  intent  to  abuse  her,  but  negatived  the  intention  charged 
carnally  to  know  her.  Holroyd,  J.,  held  that  the  averment  of  intention 
was  divisible,  and  sentenced  the  prisoner  to  twelve  months'  imprison- 
ment.   (R.  V.  Damson,  3  Stark  62,  and  see  R.  v.  Evans,  id.  35.) 

If  a  woman  voluntarily  take  cantharides  in  rum  in  ignorance  of  its 
properties  given  to  her  by  a  person  with  the  intention  to  excite  a 
sensual  desire,  and  the  woman  is  made  sick  and  ill,  it  is  not  an  assault 
at  common  law  ;  {Reg.  v.  Hanson,  2  C.  S  K.  912  ;  R.  v.  Walkden,  1  Cox 
Or.  Cos.  282 ;)  but  this  case  is  now  provided  for  by  the  24  &  25  Vict.  c. 
100,  s.  24.  (See  R.  v.  Wilkins,  L.  &  C.  89 ;  31  L.  J.  M.  C.  72  ;  see 
"  Malicious  Injuries  to  Persons,"  Vol.  III.) 

To  take  a  new  bom  child  from  the  mother  under  the  pretence  of 
taking  it  to  an  institution  to  be  nursed,  and  put  it  into  a  bag,  and  hang 
the  bag  with  the  child  in  it  by  the  way-side  is  an  assault.  {Reg.  v. 
March,  1  G.  <h  E.  496.) 

To  support  an  indictment  for  an  assault,  such  an  assault  must  be 
shown  as  could  not  be  justified,  if  an  action  were  brought  for  it,  and 
leave  and  license  or  other  defence  pleaded.  {Reg.  v.  Meredith,  8  Oar.  & 
P.  589.)  But  a  person  cannot  give  another  leave  to  beat  or  strike  him, 
so  asto  prevent  a  voluntary  fight  being  an  assault,  for  such  a  consent 
is  void  and  illegal,  being  in  breach  of  the  peace,  {Matthew  v.  Ollerton, 
Comb.  218 ;  Bm.  N.  P.  Ig.) 

Where  moderate  correction  is  allowed  to  be  exercised  by  persons 
occupying  certain  positions  towards  the  corrected  person  any  excess  in 
the  correction  administered,  or  any  improper  mode  of  exercising  it,  con- 
stitutes an  assault,^^03*,_314.  Thus  at  a  time  when  a  master  of  a  union  was 
deemed  to  be  justified  in  moderately  correcting  by  corporal  punishment 
any  inmates,  the  infliction  of  corporal  punishment  on  the  naked 
person  of  a  female  pauper,  though  not  excessive,  was  placed  by  reason  of 
its  indecency  on  the  footing  of  unreasonable  correction  ;  {Reg.  v.  Miles, 
6  Jur.  243  ;)  but  now  no  master  of  a  union  is  justified  in  using  corporal 
punishment  at  all.  (4  &  5  Will.  IV.  c.  76,  s.  93.)  As  to  the  ill-treat- 
ment of  a  lunatic,  &c.  {R.  v.  Rundle,  Dears.  C.  0.  482  ;  24  L.  J.  M.  0. 
129,  post,  311.) 

So  it  is  an  assault  in  parish  officers  to  cut  off  the  hair  of  a  pauper  in 
the  poor-house  by  force  against  her  will.  {Forde  v.  Skinner,  4  0.  d;  P. 
239.) 
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Mere  nonfeasance,  or  in  other  words  a  mere  omission  to  do  an  act 
whereby  an  injury  is  caused  to  a  person,  cannot  in  general  be  construed 
to  be  an  assault — at  all  events,  unless  there  is  a  clear  duty  raised  by  law 
on  the  part  of  the  person  omitting  to  do  the  act  towards  the  other 
party.  Thus  the  withholding  of  proper  food  or  warmth  from  a  servant 
is  not  indictable  at  common  law,  unless  the  servant  is  a  child  of  tender 
years,  and  under  the  dominion  and  control  of  the  defendant,  in  which 
latter  case  the  law  raises  a  duty  in  the  master  or  mistress  ;  but  to 
expose  a  female  servant  to  the  inclemency  of  the  weather  against  her 
will  is  an  act  of  commission  in  the  nature  of  an  assault,  for  which  the 
defendant  may  be  liable  of  whatever  age  the  servant  was.  {E.  v. 
Ridley,  2  Gamp.  650.) 

By  statute,  however,  (24  &  25  Vict.  c.  100,  s.  26,)  "  Whosoever  being 
legally  liable,  either  as  master  or  mistress,  to  provide  for  any  appren- 
tice, or  servant,  necessary  food,  clothing,  or  lodging,  shall  wilfully,  and 
without  lawful  excuse,  refuse  or  neglect  to  provide  the  same,  or  shall 
unlawfully  and  maliciously  do,  or  cause  to  be  done,  any  bodily  harm  to 
any  such  apprentice  or  servant,  so  that  the  life  of  such  apprentice  or 
servant  shall  be  endangered,  or  the  health  of  such  apprentice  or  servant 
shall  have  been,  or  shall  be  likely  to  be,  permanently  injured,  shall  be 
guilty  of  a  misdemeanour." 

And  before  this  statute  the  relationship  of  master  and  servant  created 
a  duty  at  common  law,  sufficient  to  render  an  act  of  omission  to  supply 
requisite  food,  &c.,  an  indictable  offence. 

The  mere  relationship  of  brother  to  brother  is  not  sufficient  to  raise 
a  duty  to  supply  necessary  food  and  warmth,  and,  therefore,  the  neglect 
to  supply  a  bed-ridden  idiot  brother  with  sufficient  warmth  or  covering 
is  not  an  indictable  offence,  nor  under  these  circumstances  was  it  an 
assault  to  keep  him  confined  in  a  dark  room ;  {R.  v.  Smith,  %  G.  &  P. 
449  ;)  but  with  respect  [to  lunatics,  the  16  &  17  Vict.  c.  96,  s.  9,  makes 
it  a  misdemeanour  for  any  person  taking  or  having  the  care  or  charge 
of  a  lunatic,  in  any  way  wilfully  to  neglect  him,  and  this  extends  to  a 
brother  who  has  voluntarily  undertaken  the  care  of  his  lunatic  brother ; 
{R.  V.  Porter^  L.  S  C.  394 ;  33  X.  J.  M.  G.  126  ;)  but  this  statute  does  not 
apply  where  the  relationship  of  husband  and  wife  exists,  for  the  husband 
takes  charge  of  his  lunatic  wife  as  wife,  not  as  lunatic.  (Reg.  v.  Rnmdle, 
1  Dears.  G.  G.  486 ;  24  L.  J.  M.  G.  129.)  But  the  relationship  of  parent 
and  child,  or  perhaps  an  obligation  raised  by  a  pecuniary  consideration, 
would  be  sufficient  to  render  the  omission  an  indictable  offence,  as  a 
devise  or  bequest  on  condition  of  rendering  such  support,  (see  R.  v. 
Smith,  ubi  sup),  or  of  guardian  and  ward,  or  parent  and  child,  is  sufficient 
to  raise  such  a  duty.  To  render  a  parent  liable  for  neglect  of  a  child  at 
common  law,  the  child  must  be  of  tender  years  and  unable  to  provide 
for  itself.  The  parent  must  have  a  present  means  or  ability  to  support 
the  child  ;  (the  possibility  of  being  able  to  obtain  such  relief  is  not 
sufficient) ;  and  by  the  neglect  of  such  duty  the  child  has  suffered  a 
serious  injury.  {R.  v.  Ridley,  ubi  sup.  ;  R.  v.  Chandler,  Dears.  G.  G. 
453 ;  24  L.  J.  M.  C.  109  ;  E.  v.  Hoffan,  2  Ben.  G.  G.  277  ;  20  L.  J.  M. 
G.  219  ;  R.  V.  Philpoit,  Dears.  G.  G.  145  ;  22  L.  J.  M.  G.  113.)  The  mere 
leaving  of  a  child  in  a  highway  without  ill-usage  wUl  not  support  an 
indictment.  {R.  v.  Gooper,  1  Den.  C.  0.  459  ;  18  L.  J.  M.  G.  168.)  Its 
health  must  have  been  seriously  injured.  {R.  v.  Hoffan,  ubi  sup.;  R.  v. 
Philpott,  ubi  sup.)  An  opportunity  of  applying  to  a  relieving  officer  of 
the  union,  from  whom  the  mother  would  have  received  adequate  relief 
on  application,  is  not  a  sufficient  proof  of  her  having  present  means  ; 
{R.  V.  Chandler,  ubi  sup. ;)  but  by  statute,  (24  &  25  Vict.  c.  100, 
s.  27,)  "Whosoever  shall  unlawfully  abandon  or  expose  any  child, 
being  under  the  age  of  two  years,  whereby  the  life  of  such  child  shall 
be  endangered,  or  the  health  of  such  child  shall  have  been,  or  shall 
be  likely  to  be,  permanently  injured,  shall  be  guilty  of  a  misde- 
meanour." 
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■What  a  battery. 


Where  third  body 
interposed. 


What  a 
wounding. 


Battery  (from  the  Saxon  hatte,  a  club,  or  beaten,  to  beat,  from  whence 
cometh  also  the  woi'd  battle,)  seemeth  to  be,  when  any  injury  whatso- 
ever, be  it  ever  so  small,  is  actually  done  to  the  person  of  a  man  in  an 
angry,  or  revengeful,  or  rude,  or  insolent  manner,  as  by  spitting  in  his 
face,  or  throwing  water  on  him,  (Pursell  v.  Horn,  8  Ad.  <b  Ell.  602,)  or 
any  way  touching  him  in  anger,  or  violently  jostling  him  out  of  the 
way,  and  the  like.  (1  Hawh.  c.  15,  s.  2  ;  1  Buss,  on  Crimes,  1020,  ed.  4 ; 
Bawlings  v.  Till,  Z  M.  <b  W.  28.)  The  touch  or  hurt  must  be  with  a 
hostile  intention,  and  therefore,  a  touch  given  by  a  constable's  staff  for 
the  purpose  of  engaging  a  person's  attention  only  is  not  a  battery. 
{Wifln  V,  Kennard,2  N.  B.  471 ;  Coward  v.  Baddeley,  4.  H.  S  N.  478 ; 
28  L.  J.  Ex.  260.) 

The  injury  need  not  be  effected  directly  by  the  hani  of  the  party,  see 
ante,  p.  309. 

Neither  need  the  assault  and  battery  be  immediate — as  where  one 
pushes  a  drunken  man  against  another,  and  thereby  hurts  him,  this  is 
an  assault  and  battery;  otherwise,  if  the  real  intention  was  to  assist  the 
drunken  man,  or  to  prevent  him  from  going  along  the  street  without 
help,  and  in  so  doing  a  hurt  ensued.  {Short  v.  Lovejoy,  Bull.  N.  P.  16.) 
So  in  the  case  of  a  lighted  squib  thrown  in  a  market-place  from  one  to 
another  to  avoid  injury  till  it  struck  a  party,  the  first  thrower  would  be 
guilty  of  an  assault  and  battery.     {Scott  v.  Shepherd,  2  Bla.  Bep.  892.) 

Striking  a  horse  whereon  a  person  is  riding  and  whereby  he  is 
thrown  is  a  battery  on  him  ;  {Dodivell  v.  Burford,  1  Mod.  24  ;  W. 
Jones,  444  ;)  and  the  rider  is  justified  in  striking  a  person  who  wrong- 
fully seizes  the  reins  of  his  horse,  and  in  using  all  the  violence  neces- 
sary to  make  him  loose  his  hold.     {Bdwe  v.  Hawkins,  \  F.  &  F.  91.) 

A  wounding  is  where  the  violence  is  such  that  the  flesh  is  opened  ;  a 
mere  scratch  may  constitute  a  wounding.  As  to  what  is  a  wounding 
within  the  24  &  25  Vict.  c.  97,  s.  40,  see  post,  "  Malicious  Injuries  to 
Property,"  Vol.  III. ;  see  Beg.  v.  Bullock,  37  L.  J.  M.  C.47;l  L.  B.  C.  C. 
115  ;  and  as  to  a  wounding  within  24  &  25  Vict.  c.  100,  see  "Malicious 
Injuries  to  the  Person,"  post,  Vol.  III. 

It  has  been  said  that  an  imprisonment  necessarily  includes  a  battery ; 
{Onley  v.  Flower,  2  Selw.  N. P.  "Imprisonment,"  I. ;  B.  N.  P.  22  ;  Bird 
V.  Jones,  7  Q.  B.  742  ;  15  L.  J.  Q.  B. ;)  but  see  Emmett  v.  Lye,  1  New  B. 
255. 


III.  Jn  Jjofiat  cages  justitoti  oi'  wcuse^. 

sar-defence,  Sdf-Befence.'] — Even  a  maihem  is  justifiable  if  committed  in  a  party's 

own  defence.  {Dance  v.  Mcy,  1  Sid.  246  ;  1  Bol.  Bep.  19  ;  Cockroft  v. 
Smith,  2  Salk.  642  ;  1  Ld.  Baym.  177,  S.  C. ;  Anon.  3  Salk.  46.)  But  a 
person  struck  has  merely  a  right  to  defend  himself,  and  strike  a  blow  in 
his  defence,  but  he  has  no  right  to  revenge  himself;  and  if,  when  all 
the  danger  is  past,  he  strikes  a  blow  not  necessary,  he  commits  an 
assault  and  battery.  {Beg.  v.  Briscoll,  1  Car.  &  M.  214  ;  B.  v.  Milton, 
M.  &  M.  107.)  And  in  no  case  should  the  battery  be  more  than  is 
necessary  for  self-defence.     {Bull.  N.  P.  18.) 

The  mere  offer  of  a  person  to  strike  another  is  sufficient  to  justify 
the  latter's  striking  him  ;  he  need  not  stay  till  the  other  has  actually 
struck  him.     {BuU.  N.  P.  18  ;  2  Roll.  Abr.  547,  I.  37.) 

It  was  resolved,  in  Frances  v.  Ley,  {Gro.  Jac.  367,)  that  when  a  person 
is  assaulted  or  beaten  in  a  church  or  churchyard,  it  is  not  lawful  for 
him  to  return  blows  in  his  own  defence,  as  he  may  elsewhere.  (And 
see  1  Hawk.  c.  28,  s.  28.) 

So  one  who  is  guilty  of  the  offence  cannot  excuse  himself  by  showing 
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that  the  person  struck  by  him  made  the  first  assault,  if  that  assault  3.  When 

was  justifiable.     (1  Hawk.  c.  15,  s.  4  ;  Com.  Dig.  Pleader,  Z  M.15  ;  Justifiable. 

Leewerd  v.  Basilee,  1  Salk.  407  ;  1  Ld.  Raym,  62,  S.  G. ;  Garth.  280  ;   

Bird  V.  Jones,  7  Q.  B.  742  ;  15  L.  J.  Q.  B.  82.) 

Defence  of   Belations,   Servants,   So.'] — A  husband  may  justify  a  Defence  of 
battery  in  defence  of  his  wife,  a  wife  in  defence  of  her  husband,  a  veiaWona, 
parent  in  defence  of  his  child,   a  child  in  defence  of  his  parent,  a  ^^'^""''"'  *"=• 
master  in   defence  of  his   servant,  and  a   servant  in   defence  of  his 
master.     (2  Boll.  Ah:  546,  D.  ;  1  MawL  c.  28,  ss.  23,  24 ;  2'ioMl  v. 
Bead,  Loft,  215.) 

But  in  ail  these  cases  the  battery  must  be  such  only  as  was  necessary 
to  the  defence  of  the  party  or  his  relation  ;  for  if  it  were  excessive,  if 
it  were  greater  than  was  necessary  for  mere  defence,  the  prior  assault 
will  be  no  justification.  {Bull.  N.  P.  18  ;  Weaver  v.  Bush,  8  T.  R.  78  ; 
1  East's  P.  G.  406.)  Thus  a  man  cannot  justify  a  maihem  for  every 
assault — as  if  A.  strike  B.,  B.  cannot  justify  drawing  his  sword  and 
cutting  off  A.'s  hand.     {Per  cur.  Gooke  v.  Beat,  1  Ld.  Raym.  177.) 

■  When  a  person  does  not  stand  in  either  of  these  relations  he  cannot 
justify  an  interference  in  behalf  of  the  party  injured ;  but  merely  as  an 
indifferent  person  to  preserve  the  peace.     {Post,  314). 

Therefore,  a  servant  cannot  justify  beating  another  in  defence  of  his 
master's  son,  though  he  were  even  commanded  to  do  so  by  the  master, 
because  he  is  not  a  servant  to  the  son  ;  and  for  the  like  reason  a 
tenant  may  not  beat  another  in  defence  of  his  landlord.  (1  Hawk.  c.  28, 
s.  24.) 

Defence  of  Properti/.']— A  party  may  justify  a  battery  by  showing  Defence  of 
that  he  committed  it  in  defence  of  his  possession ;  as  for  instance,  to  P™pwty. 
remove  the  prosecutor  out  of  his  close  or  house  ;  {Haylin.g  v.  Okey,  8 
Exch.  53  ;  22  L.  J.  Ex.  139;  Lutw.  1436;  Hard.  358  ;)  or  to  remove  a 
servant. who  at  night  is  so  misconducting  himself  as  to  disturb  the 
peace  of  the  household ;  {Shaw  v.  Ghairitie,  3  G.  <h  K.  21  ;)  or  to  remove 
a  person  out  of  a  public-house,  if  the  party  be  misconducting  himself ; 
{Howell  V.  Jackson,  6  G.S  P.  723  ;  Moriarty  v.  Brooks,  Id.  684 ;  Web- 
ster V.  Watts,  11  Q.  B.  311;  13  L.  J.  Q.  B.  73  ;  Ingle  v.  Bell,  1  M.  S  W. ; 
Wheeler  v.  Whiting,  Q  G.  S  P.  265  ;)  or  to  prevent  him  from  entering 
the  defendant's  close  or  house  ;  (2  Boll.  Abr.  548, 1.  25  ;  Polkinghorn  v. 
Wright,  8  Q.  B.  197;  Ingle  v.  Bell;  Holmes  v.  Bagge,  1  K  SB.  782  ; 
22  L.  J.  Q.  B.  301  ;)  to  restrain  him  from  taking  or  destroying  his  goods, 
&e.;  (2  Boll.  Abr.  549, 1.  7  ;)  from  taking  or  rescuing  cattle,  &c.,  in  his 
custody  upon  a  distress  ;  {Id.  I.  10;  2  Bro.  Ent.  260  ;)  or  to  re-take  per- 
sonal property  improperly  detained  or  taken  away  ;  {Blades  v.  Higgs, 
12  0.  B.  N.  S.  501  ;  30  L.  J.  G.  P.  347,  &  G. ;  Scott,  N.  S. ;  Weaver  v. 
Bush,  8  T.R.  78;  2  Boll.  Bep.  56,  208  ;  Bex  v.  Milton,  M.  S  M.  107 ;) 
or  the  like. 

In  the  case  of  a  trespass  in  law,  merely  without  actual  force,  the 
owner  of  the  close,  &c.,  must  first  request  the  trespasser^to  depart  before 
he  can  justify  laying  his  hands  on  him  for  the  purpose  of  removing 
him ;  and  even  if  he  refuse,  he  can  only  justify  so  much  force  as  is 
necessary  to  remove  him.  {Weaver  v.  Bush,  8  T.  B.  7S  ;  2  Roll.  Abr. 
548,  I.  35,  45 ;  Green  v.  Ooddard,  2  Salk.  '641 ;  Skin.  387.)  But  if  the 
trespasser  use /owe,  then  the  owner  may  oppose  force  to  force;  {Green 
v.  Goddard,  2  Salk.  641 ;  Weaver  v.  Bush,  8  T.  R.  78  ;  Harvey  v. 
Bridges,  14  M.  &  W.  437  ;  Tullay  v.  Beed,  I  C.S  P.e-)  and  in  such  a 
case,  if  he  be  assaulted  or  beaten,  he  may  justify  even  a  wounding  or 
maihem,  in  self-defence,  as  above  mentioned.  In  answer  to  a  justifica- 
tion in  defence  of  his  possession,  it  may  be  shown  that  the  battery  was 
excessive ;  {Skin.  387  ;  Lutw.  1436  ;  R.  v.  Milton,  M.  S  M.  107 ;)  or 
that  the  party  assaulted,  or  some  one  by  whose  authority  he  acted,  had 
a  right  of  way  or  other  easement  over  the  close,  or  the  like.    {Bird  v. 
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Jones,  7  Q.  B.  742 ;  15  Z.  J.  Q.  B.;  Holmes  v.  Baffge,  1  K  <&  B.  782 ; 
22  L.  J.  Q.  B.  301.) 

Moderate  correction  at  common  lawl]  —A  parent  may,  in  a  reasonable 
manner,  chastize  Ms  child,  or  a  master  his  servant,  or  a  schoolmaster 
his  scholar,  or  a  gaoler  his  prisoner  ;  (1  Hawk  c.  28,  s.  23  ;  c.  62,  s.  2  ;) 
and  so  also  the  captain  of  a  ship  could  order  any  of  the  crew  who  have 
mutinously  or  violently  misconducted  themselves  to  be  moderately  and 
properly  corrected.  {Lanrib  v.  Burnett,  1  Cr.  &  J.  295  ;  Noden  v.  John- 
son, IQ  Q.  B.  218;  W  L.  J.  Q.  B.^^}) 

So  might  a  military  officer  order  a  correction  for  disobedience  of 
orders,  (Jane  v.  Hegherg,  Bull.  N.  P.  19  ;  Hannaford  v.  Hunn,  '2,  G.  S 
P.  148,)  but  he  must  in  no  case  be  guilty  of  any  unnecessaiy  injury  to 
the  offender,  or  he  would  be  liable.  {WoJiv.  Macnamara,  1  T.  B.  636  ; 
Swinion  v.  Molley,  1  T.  R.  537.) 

And  if  it  exceeds  the  bounds  of  moderation  either  in  the  manner,  the 
instrument,  or  the  quantity  of  punishment,  it  is  an  assault,  and  this  is 
a  question  for  the  jury.  {Broughton  v.  Jackson,  18  Q.  5. 381  ;  21  i.  J'. 
Q.  B.  265.     See  ante,  310  ;  post,  tit.  «  Servants,"  Vol.  V.) 

UTider  Authority  of  Law!} — It  is  a  suflBcient  justification  to  show  that 
the  assault  was  done  under  the  authority  of  the  law,  with  or  without 
legal  process,  no  greater  assault  being  committed  than  was  necessary. 
(See  2  P^U.  Ahr.  546  ;  2  Stra.  1049.)  But  if  a  man  without  authority 
attempt  to  arrest  another  illegally,  it  is  a  breach  of  the  peace,  and  any 
other  person  may  lawfully  interfere  to  prevent  it,  doing  no  more  than 
is  necessary  for  that  purpose.     {R.  v.  Osmer,  5  £!ast,  304.) 

A  person  may,  it  seems,  if  it  be  necessary  to  do  so,  lay  hands  on 
another  in  order  to  serve  him  with  process.  {Harrison  v.  Hodgson,  10 
B.  S  C.  445. 

So  a  person  may  lay  hands  upon  another  to  prevent  him  from  fight- 
ing or  committing  a  breach  of  the  peace,  committing  no  unnecessary 
violence,  {JVoden  v.  Johnson,  16  Q.  B.  218 ;  20  Z.  J.  Q.  B.  95  ;  Hay- 
ling  V.  Okey,  8  Exch.  631  ;  22  L.  J.  Ex.  139  ;  Com.  Big.  Pleader,  3  M. 
16  ;  Burfootv.  Reynolds,  2  Stra.  963  ;  see  tit.  "Affray,"  "Arrest^'  {with- 
out wa/rrant^  ante,  p.  298,)  or  to  prevent  him  from  rescuing  goods 
taken  in  execution,  (3  Lev.  113,)  or  the  like.  (iJ.  v.  Milton,  M.  &  M. 
107.) 

Churchwardens  and  private  persons  are  justified  in  gently  laying 
their  hands  on  those  who  disturb  the  performance  of  any  part  of 
divine  service,  and  turning  them  out  of  the  church.  {GUver  v.  Hynde, 
1  Mod.  168  ;  1  Hawk.  c.  28,  s.  29 ;  and  see  Williams  v.  Glenister,  2  B.  & 
O.  699  ;  4D.<&  B.  217,  S.  0. ;  Burton  v.  Henson,  10  M.  S  W.  105.) 

A  coroner  holding  an  inquest  may,  if  he  deems  privacy  desirable 
for  the  ends  of  justice,  or  decency,  or  otherwise,  exclude  all  persons  or 
particular  individuals  from  the  room  where  the  inquiry  is  being  held, 
if  after  request  to  leave  and  refusal  to  do  so  may  justify  the  use  of 
necessary  force,  and  the  coroner  is  alone  the  judge  of  the  propriety  of 
the  occasion  on  which  to  exclude.  {Garnett  v.  Ferrand,  6B.  S  0.  611.) 
And  a  magistrate,  before  parties  were  allowed  to  plead  by  attorney  as 
they  are  now  by  11  &  12  Vict.  c.  43,  s.  12,  might  turn  a  person  out  of 
a  police  court  who  insisted  upon  appearing  and  acting  as  an  advocate 
in  a  case  where  advocates  are  not  permitted  by  the  magistrates  to  be 
heard.  {Collier  v.  Hicks,  2  B.  S  Ad.  663  ;  see  now  Bessell  v.  Wilson,  1 
E.  S  B.  489  ;  22  L.  J.  M.  C.  94.) 

Misadventure!\ — It  is  a  sufficient  excuse  or  justification  to  show,  that 
the  assault  or  battery  happened  by  misadventure.  Therefore,  where,  in 
throwing  down  skins  into  a  man's  yard,  the  wind  took  one  of  them 
and  blew  it  aside,  whereby  another  man's  eye  was  put  out,  it  was  held 
he  could  not  be  indicted  for  an  assault.    (JR.  v.  Cfill,  1  Str.  191.)    So  if, 
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by  a  sudden  fright,  a  horse  runs  away  with  his  rider  and  runs  against 
a  man,  it  is  no  assault.  {Gibbons  v.  Pepper,  4  Mod.  405.)  But  if  the 
running  away  of  the  horse'  were  occasioned  by  its  being  improperly 
whipped  by  a  third  person,  such  third  person  would  be  guilty  of  an 
assault ;  and  if  death  ensued,  the  offence  would  amount  to  manslaughter. 
{Baa.  Ah.  Assault  and  Battery,  B.)  If  a  soldier  hurt  another  by  acci- 
dent in  discharging  his  gun  in  exercise,  he  would  not  be  liable  to  an 
indictment.     {Weaver  v.  Ward,  Hob,  134.) 

There  are  many  cases  of  accidents  which  cannot  be  set  up  aa  a 
defence  in  an  action  for  a  battery,  that  would  certainly  be  a  good 
defence  upon  an  indictment ;  in  civil  cases  the  accident  must  have  been 
inevitable  and  without  any  fault  to  operate  as  an  excuse.  (2  Bol.  Ab. 
648  ;  WeoAier  v.  Wa/rd,  Hob.  134 ;  Moore,  864,  S.  C. ;  2Bla.  Rep.  896 ; 
1  Stra.  595  ;  Waheman  v.  Robinson,  1  Bing.  213.) 

But  in  criminal  cases,  the  intention  with  which  the  act  was  done 
must  always  be  taken  into  consideration,  and  it  may  be  taken  as  a 
general  rale  that  the  same  facts  which  would  make  killing  homicide  by 
misadventure,  will  be  a  good  defence  to  an  indictment  for  a  battery. 
%Q^"  Homicide,"  Yo\.  11. 

Amicable  Contest  or  Jjawful  Gcm.es.'] — It  is  a  good  justification  to  Amicable  contest, 
prove  that  the  alleged  battery  was  merely  an  amicable  contest ;  as 
that  he  wrestled  with  the  prosecutor  for  a  wager  ;  (Com.  Dig.  Pleader, 
3  Jiff.  18 ;  Bac.  Abr.  Assault  and  Battery,  B  ;)  so  that  it  happened  by 
accident  while  the  defendant  was  engaged  in  some  sport  or  game,  which 
was  neither  unlawful  nor  dangerous,  as  with  swords  or  the  like ;  and 
it  is  probably  a  good  defence  that  the  assault  was  committed  in  the 
exercise  of  necessary  force  in  order  to  remove  a  person  disturbing  others 
lawfully  playing  at  a  lawful  game,  e.  g.  cricket ;  {Holmes  v.  Bagge,  1  E. 
<&  B.  786  ;  22  L.  J.  Q.  B.  301 ;)  but  prize  fights  are  breaches  of  the  peace 
and  illegal,  and,  therefore,  no  mutual  consent  in  the  fighters  can  be  a 
defence.  {B.  v.  Billingham,  2  G.&P.  234.  Seejoo«<,  "Fighting,"  " Homi- 
cide," Vol.  II.) 


IV.  ^tocwirmgs  Jj  intjictment;  Olontpounliittg  of; 
^tin(sDment. 

The  wrong-doer  is  subject  both  to  an  action  at  the  suit  of  the  pafty  Action  or 
wherein  he  shall  render  damages,  and  also  to  an  indictment  at  the  indictment  for. 
suit  of  the  queen,  wherein  he  shall  be  fined  according  to  the  heinous- 
ness  of  the  offence  ;  (1  Hawk.  c.  15,  s.  4  ;)  and  also  to  summary  pro- 
ceedings before  justices,  and  he  is  also  liable  to  be  bound  over  to  keep 
the  peace  if  further  violence  is  apprehended.  {R.  v.  Deny,  20  L.  J. 
M.  a  189.) 

The  court  in  which  the  action  is  brought  will  not  in  general  compel 
the  plaintiff  to  stay  the  proceedings  either  in  the  action  or  the  prose- 
cution by  indictment.  {Jones  v.  Clay,  1  Bos.  <&  P.  191 ;  2  Chit.  Prac. 
1377, 11th  ed.) 

But  in  general  the  adoption  of  both  proceedings  is  Considered 
vexatious,  and  the  court  will  not  pass  judgment  for  the  assault  while 
an  action  for  the  same  assault  is  depending,  and  although  at  the  time 
of  the  defendant's  being  brought  up  the  prosecutor  offer  to  discontinue 
the  action.  {R.  v.  Mahon,  4  Ad.  S  Ell.  675.)  The  pendency  of  the 
indictment  may  also  in  some  cases  induce  the  jury  to  give  smaller 
damages  in  the  action. 

A  party  may  be  prosecuted  on  one  indictment  for  assaultmg  two  or 
more  persons.    (R.  v.  Benfield,  2  Burr.  984.) 
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4.  Proceed- 
ings by 
Indici/ment. 

Defences. 


Certificate  of 
d^missal  or 
previous  convic- 
tion before 
justices. 


asgaulfs  m  (ffifenetal. 


[S.  IV. 


Verdict. 


CompromiBes. 


"Whatever  is  a  legal  justification  or  excuse  for  an  assault,  may,  upon 
indictment  for  the  assault,  be  given  in  evidence  under  the  general 
issue;  (1  E.awh.  c.  15,  s.  3  ;  1  EasCs  P^O.  406  ;)  but  a  defence  by 
statute  should  be  specially  pleaded,  unless  the  statute  giving  the 
defence  provide  for  its  being  received  in  evidence  withoiit  being  so 
pleaded.  (Hardt/  v.  King,  6  0.  £•  P.  427 ;  B.  v.  Stanton,  5  Gox  C.  C. 
324  ;  and  see  B.  v.  Elrington,  1  B.  <b  S.  688  ;  31  L.  J.  M.  C.  lb.) 

A  person  against  whom  a  complaint  under  the  24  &  25  Viet.  e.  100,  ss. 
42,  43, 44,  shall  have  been  preferred,  who  shall  have  been  acquitted  and 
obtained  a  certificate  of  dismissal  from  the  justices,  or  shall  have  been 
convicted,  and  if  fined,  paid  the  whole  amount  of  the  fine,  or  if  im- 
prisoned suffered  the  imprisonment  awarded,  is  released  by  section  25 
of  the  Act  from  all  further  proceedings,  civil  or  criminal,  for  the  same 
cause.  This  defence  must  be  specially  pleaded  to  entitle  the  defendant 
to  an  acquittal  ;  (Hardy  v.  King,  6  Car.  &  P.  427  ;)  but  if  not  pleaded 
and  a  conviction  take  place  the  judge  should  take  into  consideration 
the  circumstance  of  any  previous  conviction  and  the  previous  pay- 
ment of  penalty  or  suffering  of  imprisonment.  (B.  v.  Stanton,  5  Cox 
C.  a  324 ;  see  B.  v.  Elrington,  \  B.  <&  S.  688  ;  31  L.  J.  M.  G.  15.) 

If  the  prosecution  arises  out  of  the  same  state  of  facts,  a  lawful 
previous  conviction  or  certificate  of  dismissal  by  justices  is  equally 
pleadable  in  bar  of  the  indictment,  though  the  assault  is  therein 
charged  as  a  felonious  one,  or  stated  with  circumstances  of  aggravation. 
{R.  V.  Elrington,  1  B.&S.  688  ;  31  L.  J.  M.  C.  14  ;  R.  v.  Stanton,  5  Cox 
a  C.  324  ;  B.  V.  Walker,  2  Moo.  <&  R.  446.) 

Where  a  complaint  of  assault  was  preferred,  and  the  magistrate 
merely  ordered  the  defendant  to  enter  into  his  recognizance  to  keep  the 
peace  and  pay  the  costs  of  the  recognizance,  it  was  held  that  such  a 
decision  was  not  a  conviction  which  could  be  pleaded  in  bar  to  an  action 
for  the  assault.  {Harthy  v.  Hindmarsh,  35  L.  J.  M.  C.  255.)  See 
fm-ther  as  to  the  conviction  or  certificate  of  dismissal  on  proceedings  for 
assault  before  justices,  post,  p.  319. 

If  a  judge  refuse  to  take  a  lawful  verdict  it  is  a  mis-trial,  and  a  venire 
de  npvo  will  be  awarded,  and,  therefore,  as  upon  a  count  for  an  assault 
occasioning  actual  bodily  harm,  a  verdict  of  common  assault  is  a  lawful 
one  ;  if  the  judge  will  not  take  that  verdict  because  a  common  assault 
was  not  charged,  but  tell  the  jury  to  re-consider  their  verdict,  and  they 
then  find  a  verdict  of  guilty,  a  conviction  on  the  latter  finding  will  be 
quashed  on  the  ground  of  a  mis-trial.  (iJ.  v.  Yeadon,  L.  S  C.  81  ;  31 
L.  ,7.  M.  C.  70.)  Upon  a  count  alleging  an  assault,  and  a  wounding  and 
ill-treating,  thereby  doing  actual  bodily  harm,  a  verdict  of  guilty  of  a 
common  assault  justifies  a  conviction.  {B.  v.  Oliver,  Bell  C.  C.  287 ;  30  L. 
J.  M.  C.  12.)  And  where  an  indictment  contained  a  count  for  mali- 
ciously inflicting  grievous  bodily  harm,  and  another  count  for  a  common 
assault,  it  is  sufficient  to  justify  a  conviction  on  the  first  count  that  the 
jury  find  the  prisoner  guilty  of  an  aggravated  assault,  and  that  the  act 
was  done  intentionally  and  without  cause,  although  also  without 
premeditation  and  under  the  influence  of  passion.  (B.  v.  Sparrov), 
Bell  C.  C.  298  ;  30  L.  J.  M.  G.  43.) 

Compromises  for.l— Sovue  indictments  for  misdemeanour  may  be 
compromised,  but  some  cannot.  Probably  it  may  be  safe  to  say  that 
all  offences  against  the  person,  though  made  the  subject  of  a  criminal 
prosecution  for  misdemeanour,  for  which  the  injured  party  might  sue 
and  recover  damages  in  an  action,  may  be  compromised — for  instance, 
common  assaults  committed  with  reference  to  a  claim  to  property  or 
otherwise  if  confined  to  personal  injury — but  if  the  offence  is  of  a 
public  nature  it  is  not  legally  the  subject  of  a  compromise,  as  if  an 
assault  is  accompanied  with  riot,  or  the  obstruction  of  a  public  officer 
in  the  execution  of  his  duty,  or  perjury,  and  the  like.  {Keir  v.  Leeman, 
6  Q.  B.  308 ;  9  Q.B.  371 ;  Qoodall  v.  Lowndes,  6  Q.  B.  464.) 


s.  v.] 


Slssaults  in  ©eneral. 


Punishment  for.'] — The  punishment  for  a  common  assault  is  im- 
prisonment, at  the  discretion  of  the  court,  for  any  term  not  exceeding 
one  year  with  or  without  hard  labour,  and  for  any  assault  occasioning 
actual  bodily  harm,  at  the  discretion  of  the  court,  penal  servitude  for 
the  term  of  three  years,  or  imprisonment  for  any  term  not  exceeding 
two  years  with  or  without  hard  labour.  (24  &  25  Vict.  c.  100,  s.  470 
And  whenever  imprisonment  with  or  without  hard  labour  may  be 
awarded  for  any  indictable  offence,  under  24  &  25  Vict.  c.  100,  the 
imprisonment  may  be  in  the  common  gaol  or  the  house  of  correction 
(s.  69),  but  it  is  doubtful  whether  this  applies  to  a  common  assault,  for  it 
can  hardly  be  said  to  be  indictable  under  that  Act.  Whenever  any  Kue- 
person  shall  be  convicted  of  any  indictable  misdemeanour  punishable 
under  that  Act,  the  court  may,  if  it  shall  think  fit,  in  addition  to  or  in 
lieu  of  any  pimishment  by  that  Act  authorised,  fine  the  offender  and 
require  him  to  enter  into  his  own  recognizances  and  to  find  sureties, 
both  or  either  for  keeping  the  peace  and  being  of  good  behaviour,  pro- 
vided that  no  person  shall  be  imprisoned  for  not  finding  sureties  under 
that  clause  for  any  period  exceeding  one  year  (s.  71). 

Any  person  convicted  on  any  indictment  of  any  assault,  whether  Co^to. 
with  or  without  battery  and  wounding,  or  either  of  them,  may,  if  the 
court  think  fit,  in  addition  to  their  sentence,  be  adjudged  to  pay  the 
prosecutor  his  actual  and  necessary  costs  and  expenses  of  the  prosecu- 
tion, and  such  moderate  allowance  for  the  loss  of  time  as  the  court  shall, 
by  affidavit  or  other  inquiry  and  examination,  ascertain  to  be  reason- 
able ;  and  unless  the  sum  so  awarded  shall  be  sooner  paid  the  offender 
shall  be  imprisoned  for  any  term  the  court  shall  award  not  exceeding 
three  months,  in  addition  to  any  term  of  imprisonment  to  which  he  is 
,    sentenced  (s.  74). 

But  the  costs  of  a  prosecution  for  a  common  assault  cannot  be 
allowed  by  the  court  as  in  cases  of  felony  under  the  77th  section  of  the 
Act ;  therefore,  in  such  cases,  the  parties  should  be  bound  over  by  the 
justices  to  prosecute  the  assault  under  the  14  &  15  Vict.  c.  55,  s.  3. 

It  is  an  aggravation  of  the  offence  on  account  of  the  person  on  whom, 
or  the  place  where,  the  same  is  committed  ;  as  where  a  man  assaults  or 
threatens  another  for  suing  him ;  a  counsel  or  attorney  for  being  em- 
ployed against  him ;  a  juror  for  his  verdict ;  or  a  gaoler,  constable,  or 
other  ministerial  officer  for  keeping  him  in  custody,  and  properly 
executing  his  duty.    (4  Bla.  Com.  126.) 
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S.Proceedhu^s 

before 

Justices. 


How  punished. 


V.  Sutttmars  proceedings  itfou  S^sttces. 

(1.)  Common  Assaults  under  24  &  25  Vict.  c.  100. 

By  the  24  &  25  Vict.  c.  100,  s.  42,  "  Where  any  person  shall  unlaw-  Common  assanlts. 
fully  assault  or  beat  any  other  person,  two  justices  of  the  peace,  upon 
complaint,  by  or  on  behalf  of  the  party  aggrieved,  may  hear  and  deter- 
mine such  offence,  and  the  offender  shall,  upon  conviction  thereof  before 
them  at  the  discretion  of  the  justices,  either  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  there  to  be  imprisoned  with  or  with- 
out hard  labour,  for  any  term  not  exceeding  two  months,  or  else  shall 
forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be  meet,  not  exceed- 
ing, together  with  costs  (if  ordered),  the  sum  of  five  pounds ;  and  if 
such  fine  as  shall  be  so  awarded,  together  with  the  costs  (if  ordered), 
shall  not  be  paid  either  immediately  after  the  conviction  or  within  such 
period  as  the  said  justices  shall  at  the  time  of  the  conviction  appoint, 
they  may  commit  the  offender  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  months,  unless  such  fine  and  costs  be  sooner  paid." 
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5.  Proceedings 

before 

Justices, 

Aggravated 
assaults  on 
females  or  boys 
under  fourteen 
years  of  age. 


a«saulf«i  in  (llfenecal. 


[s,  V. 


Dismissal  of  comr 
plaint  and  certifi- 
cate thereof. 


Certificate  or 
conviction  to  be  a 
bar  to  any  other 
proceedings. 


Where  assault 
the  fit  subject 
of  an  indictment, 
justices  not  to 
adjudicate. 


No  certiorari. 


Sect.  43.  "When  any  person  shall  be  charged  before  two  justices 
of  the  peace,  with  an  assault  or  battery  upon  any  male  child, 
whose  age  shall  not,  in  the  opinion  of  such  justices,  exceed  fourteen 
years,  or  upon  any  female,  either  upon  the  complaint  of  the  party 
aggrieved  or  otherwise,  the  said  justices,  if  the  assault  or  battery  is  of 
such  an  aggravated  nature  that  it  cannot,  in  their  opinion,  be  sufficiently 
punished  under  the  provisions  thereinbefore  contained,  as  to  common 
assaults  and  batteries,  may  proceed  to  hear  and  determine  the  same  in 
a  summary  way ;  and  if  the  same  be  proved  may  convict  the  person 
accused  ;  and  every  such  offender  shall  be  liable  to  be  imprisoned  in 
the  common  gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  period  not  exceeding  six  months,  or  to  pay  a  fine  not  exceeding 
(together  with  costs)  the  sum  of  twenty  pounds,  and  in  default  of  pay- 
ment to  be  imprisoned  in  the  common  gaol  or  house  of  correction  for 
any  period  not  exceeding  six  months,  unless  such  fine  and  costs  be 
sooner  paid  ;  and  if  the  justices  shall  so  think  fit  in  any  of  the  said  cases 
shall  be  bound  to  keep  the  peace,  and  be  of  good  behaviour,  for  any 
period  not  exceeding  six  months  from  the  expiration  of  such  sentence." 

Sect.  44.  "If  the  justices  upon  the  hearing  of  any  such  case  of 
assault  or  battery,  upon  the  merits  where  the  complaint  was  preferred 
by  or  on  behalf  of  the  party  aggrieved  under  either  of  the  last  two  pre- 
ceding sections,  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall,  accordingly,  dismiss  the  complaint,  they 
shall  forthwith  make  out  a  certificate  under  their  hands,  stating  the 
fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred." 

Sect.  45.  "  If  any  person  against  whom  any  such  complaint,  as  in 
either  of  the  last  three  preceding  sections  mentioned,  shall  have  been 
preferred  by  or  on  the  behalf  of  the  party  aggrieved,  shall  have  obtained 
such  certificate,  or  having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  suffered  the  imprisonment, 
or  imprisonment  with  hard  labour  awarded,  in  every  such  case  he  shall 
be  released  from  all  further  or  other  proceedings,  civil  or  criminal,  for 
the  same  cause." 

But  it  is  provided,  by  sect.  46,  "  That  in  case  the  justices  shall  find 
the  assault  or  battery  complained  of  to  have  been  accompanied  by 
any  attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same 
is  from  any  other  circumstance  a  fit  subject  for  a  prosecution  by 
indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  if 
they  had  no  authority  finally  to  hear  and  determine  the  same ;  it  is 
provided  also  that  nothing  therein  contained  should  authorize  any 
justices  to  hear  and  determine  any  case  of  assault  or  battery  in  which 
any  question  shall  arise,  as  to  the  title  to  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein,  or  accruing  therefrom,  or  as  to 
any  bankruptcy,  or  insolvency,  or  any  execution  under  the  process  of 
any  court  of  justice." 

Sect.  72.  "  No  summary  conviction  under  that  Act  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  at  any  of  her  Majesty's 
superior  courts  of  record ;  and  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  alleged  that  the 
party  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same." 

Sect.  76.  "Every  offence  punishable  on  summary  conviction  imder 
that  Act,  may  be  prosecuted  in  England,  in  the  manner  directed  by  the 
11  &  12  Vict.  c.  43,  or  in  Ireland  as  14  &  15  Vict.  c.  93,  or  in  such  other 
manner  as  may  be  directed  by  any  Act  that  may  be  passed  for  like  pur- 
poses ;  but  nothing  in  that  Act  is  to  affect  any  enactment  as  to  proce- 
dure in  case  of  any  offence  punishable  on  summary  conviction  within 
the  city  of  London,  or  the  metropolitan  police  district,  or  the  recovery 
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or  amplication  of  any  penalty  or  forfeiture  for  any  such  offence."  5,Froeee4ings 
Therefore  the  complaint  need  not  be  on  oath.    (11  &  12  Vict.  c.  43,  before 

S.  10.)  Justices. 

The  above  provisions  do  not  prevent  the  prosecutor  from  going  to  the   

sessions  and  preferring  his  indictment  in  the  first  instance,  for  it  is  clear 
law,  that  a  party  assaulted  has  several  remedies.  He  may  proceed  by 
indictment,  or  by  action,  or  he  may  apply  for  a  summary  conviction 
before  two  magistrates  under  the  statute.  (-B.  v.  X>eray,  20  L.  J.  M.  C. 
189.)  But  the  magistrates  have  no  jurisdiction  to  convict  of  the  assault 
upon  a  complaint  made  before  them  for  the  purpose  of  procuring  the 
defendant  to  be  bound  to  find  sureties  of  the  peace.  (B.  v.  Deny,  uhi 
sup.) 

As  the  certificate  of  dismissal.^ — The  certificate  of  dismissal  is  grant-  Dismissal  to  bo 
able  imder  sect.  44,  upon  the  hearing  of  any  case  of  assault  and  bat-  f/^'^th^'m^te  " 
tery,  on  the  merits  where  the  complaint  was  preferred  by  or  on  behalf  of 
the  party  aggrieved.  In  the  repealed  Act,  9  Geo.  IV.  c.  31,  the  corres- 
ponding section  did  not  contain  the  words  "  on  the  merits."  And  the 
result  of  this  difference  in  the  language  of  the  two  sections  seems  to  be  that 
the  cases  of  Tunnicliffe  v.  Tedd  and  Vaughton  v.  Bradshaw,  are  inappli^ 
cable  to  the  present  enactment.  In  Tunnicliffe  v,  Tedd,  (5  C.  B.  553 ;  17 
Ii.  J.  M.  G.  67,)  where  a  complainant  had  obtained  a  summons  from  the 
magistrates  against  the  defendant  for  an  assault,  and  when  the  case  was 
called  on  before  the  magistrates,  and  both  parties  were  in  attendance, 
the  information  having  been  read,  and  the  defendant  having  pleaded  not 
guilty,  the  complainant  declined  to  call  witnesses,  stating  it  to  be  his 
intention  to  bring  an  action  against  the  defendant,  it  was  held  that  the 
magistrates  were  right  in  granting  a  certificate  of  dismissal,  as  what  had 
taken  place  constituted  a  hearing.  In  Vaughton  v.  Bradshaw,  (9  G.  B. 
N.  iS.  103  ;  30  L.  J.  G.  P.  93,)  where  the  complainant  laid  an  informa- 
tion for  an  assault  and  took  out  a  summons,  which  was  served  on  the 
defendant,  though  he  afterwards  and  before  the  day  for  hearing  by  his 
agent,  gave  notice  both  to  the  defendant  not  to  attend,  and  to  the 
magistrate's  clerk  that  he  should  not  attend,  but  the  defendant 
attended  and  claimed  to  have  the  information  dismissed,  and  a  certifi- 
cate of  dismissal  granted  in  the  complainant's  absence,  it  was  held  that 
a  certificate  of  dismissal  was  rightly  granted,  for  that  what  had  hap- 
pened amounted  to  a  hearing,  because  the  complainant  had  no  right  to 
withdraw  after  once  laying  his  information  and  taking  out  sum- 
mons. 

The  words  "  where  the  complainant  was  preferred  by  or  on  behalf  of 
the  party  aggrieved,"  are  also  newly  introduced  in  the  present  enact- 
ment, a 

The  granting  of  the  certificate  of  dismissal  after  the  complainant  has  wiien  to  bo 
been  dismissed  on  either  of  the  three  grounds  specified  is  a  ministerial  granted, 
act,  and  does  not  lie  in  the  discretion  of  the  magistrate,  for  the  word 
"shall"  is  imperative;  {Hancock  v.  Somes,  1  E,  &  E.  795;  28  L.  J. 
M.  C.  196;  Gostar  v.  Hetheringion,  1  E.  <k  E.  802;  28  L.  J.  M.  G. 
198 ;)  and  the  word  "  forthwith  "  means  forthwith  upon  demand  of 
the  party  entitled  to  it ;  and  it  is  immaterial  whether  the  prose- 
cutor was  present  or  not  when  the  certificate  is  demanded.  A 
certificate  granted  after  the  parties  had  left  the  court,  and  before 
the  next  case  was  called  on,  (Hancock  v.  Somes,  uhi  sup.),  or  after 
an  interval  of  five  days,  and  after  the  commencement  of  an  action, 
(Costa/r  V.  Hetheringion^  is  in  compliance  with  the  directions  of  the 
statute;  but  in  B^g.  v.  Robinson,  (12  A.  &  E.  672,)  a  certificate  applied 
for  and  granted  after  a  lapse  of  two  months,  and  after  a  bill  of  indict- 
ment found  at  two  shillings  for  the  same  assault,  was  held,  under  the 
circumstances  of  that  case,  not  to  be  granted  forthwith,  and  so  no  answer 
to  the  indictment ;  but  this  case  has  been  reflected  upon  in  the  two 
later  cases  above  cited.    Probably  if  the  magistrate  refused  to  grant  it 
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5.  Proceedings 

before 
Justices. 


assaults  in  fficnerat. 


[s.v. 


CompIaiDt  must 
be  within  tbo 
juiisdiction  of  tlie 
justices. 


Previous  sum- 
mary conviction. 


immediately  on  demand,  the  court  would  grant  a  mandamus  to  compel 
him  to  grant  it.    {Crompton,  J.,  in  Costar  v.  Hetherington) 

A  defence  under  the  45th  section  is  only  available  in  bar  of  a  prosecu- 
tion or  action,  if  specially  pleaded.  {Harding  v.  King,  Q  G.  &  P.  4i!7  ; 
and  see  &v/pra,  p.  316  ;  Hartley  v.  Hindmarsh,  35  L.  J.  M.  G.  255.) 

As  the  certificate  of  dismissal  is  only  to  have  the  effect  of  a  release 
from  other  proceedings  when  the  dismissal  takes  place,  by  reason  of  one 
of  the  three  grounds  specified,  it  ought,  therefore,  to  show  upon  the  face 
of  it  the  ground  upon  which  it  is  given,  otherwise  neither  party  can 
know  whether  it  is  a  bar  or  not ;  (Skuse  v.  Davis,  10  A.&E.  635  ;)  and 
as  it  can  only  be  available  where  the  magistrates  granting  it  have 
jurisdiction,  the  case  of  assault  heard  must  be  such  as  the  magistrates 
adjudicating  on  it  have  jui-isdiction  over  ;  but  if  the  charge  is  before 
them  on  a  legal  complaint,  and  the  evidence  goes  to  prove  an  offence 
committed,  over  which  they  have  not  jurisdiction  to  hear  and  deter- 
mine, as  if,  on  a  complaint  of  an  assault,  the  evidence'go]  to  show  that 
a  rape  or  assault,  with  intent  to  commit  a  felony,  has  been  committed, 
they  may,  if  they  disbelieve  the  evidence  as  to  the  rape  or  intent,  convict 
as  to  the  residue  of  it  of  an  assault.  {Wilkinson  v.  Button,  3  S.  &  S. 
821 ;  32  L.  J.  M.  G.  152  ;  Anon.  1  B.  &Ad.  382 ;  and  see  In  re  Thomp- 
son, QH.&N.  193  ;  30  L.  J.  M.  G.  19.) 

Under  sect.  46  it  is  left  to  the  discretion  of  the  justices  to  find  whether 
an  assault  was  or  was  not  accompanied  by  any  attempt  to  commit  felony, 
and  if  it  is  not  clear  upon  the  evidence  before  them  that,  admitting  the 
evidence  to  be  true,  the  acts  complained  of  were  such  as  showed  an 
intention  to  commit  felony,  the  court  will  not  say  that  they  had  no 
jurisdiction  to  convict  for  a  common  assault,  though  the  charge  were  one 
of  assault,  with  intent  to  commit  felony.  {Anonymous,  1  B.d;  Ad.  382  ; 
lie  Thom/pson,  Q  H.  &  N.  193 ;  30_i.  J.  M.  G.  19.) 

A  summary  conviction  before  justices  is  also  pleadable  in  bar  to  an 
indictment  or  action  for  the  same  cause,  see  ante,  p.  316. 


(1.)  Warrant  in 
the  first  instance 
for  an  assault,  (a) 


VI.  dFotms. 

{to  wit)    To  the  constable  of  ,  and  to  all  other  peace  officers  in  the 

said  county  of 
WHEREAS  complaint  hath  this  day  been  made  before  the  undersigned  [^one']  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of  A .  B. 
of  in  the  said  county  {labourer'],  that  C.  D.  of  aforesaid 

'\butcher'\,  on  the  day  of  did  violently  assault  and  heat  him 

the  said  A.  JB.  at  aforesaid,  in  the  county  aforesaid :  These  are  there- 

jore  to  command  you,  in  her  Majesty's  name,  forlhimth  to  apprehend  the  said  0.  D. 
and  to  bring  him  before  some  one  m-  more  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  to  answer  unto  the  said  complaint,  and  to  be  further 
dealt  ivith  according  to  law.     Given  under  my  hand  and  seal  the  day 

of  A.D.  at  in  the  county  aforesaid. 


(2.)  Commitment 
for  an  assault 
and  for  want  of 
sureties. 


(to  wit.)     To  the  constable  of  and  to  the  heepcr  of  the  [  House  of 

Correclioni  at  ,  in  the  said  county  of 

WHEREAS  C.  D.  was  this  day  brought  and  chargedbefm-e  me,  E.  E.,  one  oflwr 
Majesty's  justices  of  the  peace  for  the  said  county  of  on  the  oath  of  A.  B. 

with  assaulting  and  beating  the  said  A .  B.,  and  with  committing  divers  misde- 


(a)  Sec  Caudle  v.  Seymour,  I  Q.  B.  889. 


S..VI.] 


assaults  in  (general. 


meanows  ar/ainst  her  Majesty's  peace.  And  whereas  the  said  0.  D.  haih  refused 
[or  negTMteS\  (although  hy  me  required')  and  doth  refuse  [or  neglect']  to  find 
sureties  as  well  for  his  personal  appearance  at  the  next  [general  quarter^  sessions 
of  the  peace,  which  shaU  he  holden  in  and  for  the  said  county  of  to 

answer  the  premises,  as  also  in  the  meantime  to  Tceep  her  Majesty's  peaA:e  to  all  her 
liege  subiects,  particula/rly  towards  the  said  A.  S..-  These  a/re,  therefore,  in  her 
Majesty's  name,  to  command  you  the  said  constable,  or  other  peace  officer,  safely  to 
convey  the  said  0.  D.,  and  deliver  him  to  the  leeeper  aforesaid,  requiring  you  the 
said  keeper  to  receive  and  safely  to  Iceep  the  said  O.  D.  until  he  shall  fmd  such 
sureties,  or  otherwise  he  discharged  by  due  course  of  law,  Oiven  under  my  hand 
and  seal  this  day  of  aforesaid,  one  thousand  eight  Jiund/red 

and  .  E.  P.  (L.S.) 
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to  wit.    TSE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 

C.  D.  on  the  day  of  in  the  year  of  our  Lord  at 

in  the  county  aforesaid,  in  and  upon  A.  B.  an  assault  did  make,  and 
him  the  said  A.  B.  then  and  there  did  beat,  wound  and  illtreat,*  mid  then  and 
there  to  him  other  wrongs  and  inju/ries  did,  against  the  form  of  the  statute  in 
SMcA  case  made  amd  provided,  amd  against  the  peace  of  owr  Lady  the  Queen,  her 
crown  and  dignity.  [If  the  assault  be.  of  an  aggravated  nature,  allege  as  above 
aa  far  as  the  asterisk  and  then  proceed,  "  thereby  then  occasioning  to  the  said 
A.  B.  actual  bodily  harm." 


(3.)  Indictment 
for  a  common 
assault. 


to  wit.    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that   (4.)  Indictment 

CD.  on  the  day  of  in  the  yea/r  of  our  Lord  at  for  an  assault 

in  the  county  aforesaid,  in  and  upon  one  A.  B.,  did  make  an  assault  JnniSonment 
and  him  the  said  A.  B.  did  then  and  there  beat,  wound,  and  illtreat,  and  him 
the  said  A.  B.  then  amd  there  unlawfully  amd  injuriously,  and  against  the  will  of 
the  said  A.  B.,  and  against  the  laws  of  this  realm,  did  imprison,  and  keep  and 
detain  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of  twelve  hours  then 
necet  following,  and  other  wrongs  to  the  said  A.  B.  then  and  there  did  to  his 
damage,  amd  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
[Add  a  count  for  a  common  assault,  as  sup,'] 


To  A.  B.  of 


,  labourer. 


}  WHEBEAS  complaint  hath  this  day  been  laid  before  the  undersigned  two 

to  wit.  S  of  her  Majesty's  justices  of  the  peace  in  amd  for  the  said  county  of 
by  ,  being  [or  "on  behalf  of,"]  the  party  aggrieved  in  that  behalf, 

for  that  you,  on  the  day  of  at  the  parish  of  in 

the  said  county,  did  unloADfully  assault  and  beat  the  said  :    These 

a/re,  therefore,  to  command  you,  in  her  Majesty's  name  to  be  and  a/ppear  on 

at  o'dockinthe  forenoon,  at  before  the  said  justices 

of  the  peace  for  the  said  county  to  answer  to  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law.    Given  under  our  hands  and  seals  this 
day  of  in  the  yea/r  of  our  Lord  at  in  tlie 

county  aforesaid.  J.  S.  (L.S.) 

/.i).  (L.S.) 


(5.)  Summons  to 
defendant  uuder 
2i  &  25  Vict, 
c.  100,  B.  42. 


?  BE  it  remembered  that  on  the  day  of  in  the  year   (c)  Conviction 

to  vnt.  5  of  our  Lord  at  in  t'he  said  county,  A .  B.  is  convicted  for  assault 

upon  the  complaint  of  me  O.  D.,  {being  the  party  aggrieved  in  that  behalf,)  before  ™^°'^„^\^  ^^  ^^ 
the  undersigned,  two  of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  j^  j^g'  '  "  • 
forthathe,thesaidA.B.,onthe  day  of     _  in  the  year  of  our 

Lord  ,  at  in  the  county  aforesaid,  unlawfully  did  assault 

amd  beat  the  said  O.  D.  contrary  to  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity,  and  we,  t'he 
vmdersigned,  adjudge  the  said  A.  B.,for  his  said  offence  to  forfeit  and  pay  the 
sum  of  £  ,  to  be  paid  and  applied  according  to  law,  and  also  to  pay  to 

the  said  C.  D.  t'he  sum  of  £  for  his  costs  in  that  behalf,  and  if  the  said 

several  sums  be  not  paid  forthwith  [or  "on  or  before  next "],  we  adjudge 

the  said  A.  B.to  he  imprisoned  in  tJie  common  gaol  [or  "  house  of  correction  "],  at 
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6.  Forms.  in  the  said  county  I"  and,  there  to  he  kept  to  hard  labour  "]  for  the 

space  of  months  [not  exceeding  two]  vmless  the  said  several  sums 

["and  the  costs  and  charges  of  conveying  the  said  A.B.to  the  said  common 
gaol  (or  Iwme  of  correction)  "2,  shaU  be  sooner  paid.  Given  under  owr  hands 
cmd  seals  the  day  and  year  first  above  mentioned,  at  »»  A^  comity  afore- 

said, -f-  ^-  (L.S.) 

_  J.  B.  (L.S.) 
Wliere  the  punishment  is  by  imprisonment  only,  see  Form  given  in  11  &  12 
Vict.  c.  43,  B.  17  (I  3).    For  warrant  of  commitment,  see  11  &  12  Vict.  e.  43, 
Forms  ia  Schedules  (O  1),  (P  1).   And  see  tit.  "  Coaimitment,"  post. 


(7.)  Certificate       io  vAt.    BE  it  remembered,  that  on  the  day  of  ,  in 

coi^o'lSmdor     the  year  of  our  Lard  ,  at  in  the  county  aforesaid, 

24  &  25  Vict.         complaint  was  made  before  the  imdersigned  being  two  of  her  Majesty  s  justices 
c.  100,  s.  44.'         of  the  peace  in  and  for  the  said  county  by  A.  JB.,  being  thepa/rty  aggrieved  in  that 
behalf,  for  that  0.  D.  did,  on  the  day  of  at  in 

the  county  aforesaid,  unlawfuUy  assault  and  b'eat  the  said  A.  B.,  contrary  to  the 
statute  in  that  case  made  amd  provided.  And  afterwards,  to  wit,  on,  &c.,  at 
,  in  the  said  county,  the  said  O.  D.  and  the  said  A.  B.  appeared 
before  us  in  order  that  we  should  hear  and  determine  tJie  said  complaint;  where- 
upon we,  the  undersign^,  so  being  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  county  of  ,  acting  in  and  for  the  said  county,  and  having 

heard  what  the  said  A.  B.  had  to  aUege  in  that  behalf,  and  the  evidence  adducal 
by  him  in  support  of  the  said  complaint,  amd  having  also  hea/rd  what  the  said 
0.  D.  then  and  there  alleged  in  Ms  defence,  did  then  and  there  adjudge  that 
the  said  offence  was  not  proved  \or,  "  that  the  said  0.  D.  was  lawfully  justified  in 
committing  the  said  assault  and  battery,"  or  "  that  the  said  assault  and  battery  was 
so  trifling  as  not  to  merit  any  'punishment "]  ;  and  we  did  th^n  and  there,  accords 
ingly,  ore  the  ground  aforesaid,  dismiss  the  said  eompUdnt,  Given  under  owr 
hands  this  day  of  .  J.  -D. 

J.S. 


(8.)  Hea  of  C.  D.  'i      AND  the  said  C.  B.,  in  his  own  proper  person,  comes  intoi  "-rt  here, 

previous  convic-      against  >  and  having  heard  the  said  indictment  read,  says  tliat  our  sa&,  ^jody  the 
25' Vict,  c^  100  ■^'    ^  Queen  ought  not  further  to  prosecute  the  said  indictment  against  him  the 

s.  42.    '  '      '       said  C.  D.  in  respect  of  the  offence  in  the  said  indictment  mentioned,  because  he 
says  thai  heretofore,  to  wit,  on  the  day  of  in  the  year  of  our 

Lord  at  the  pa/rish  of  in  the  county  of  Jie,  the 

said  O.  D.,  was  upon  the  complairU  of  the  said  A.  B.,  then  and  there  being  the 
pa/rty  aggrieved  in  that  behalf  [reciting  the  complaint  in  the  past  tense],  con- 
victed before  the  said  E.  P.  Es^.,  and  G.  H.,  Esq.,  so  being  such  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  for  that  the  said  C.  D. 
did  on,  SiC,  at,  S^e.,  unlawfully  assault  and  beat  the  said  A.  B.  in  the  peace  of 
our  said  Lady  the  Queen,  then  and  there  being  contra/ry  to  the  statute  in  tJiat 
case  made  and  provided ;  and,  the  said  justices  did  then  and  there  adjudge  the 
said  C.  -D.  for  this  said  ofence  to  forfeit  and  pay  the  sum  of  £5  of  lawful-  mumey 
of  Great  Britain,  to  be  paid  and  applied  according  to  law,  and  also  to  pay  to  the 
said  A.  B.the  sum  of  £,  for  his  costs,  and  in  default  of  immediate  payment  of 
the  said  several  sums  by  the  said  C.  D.  as  aforesaid,  they,  the  said  justices,  did 
adjudge  the  said  C.  D.  to  be  imprisoned  in  the  house  of  correction  for  the  said 
county  for  the  space  of  two  calendar  months  unless  the  said  several  sums  should  be 
sooner  paid  ;  as  by  the  record  of  the  said  conviction  more  fully  and  at  large  appears, 
which  said  judgment  amd  conviction  still  remains  in  full  force  and  effect,  and  not 
in  the  least  reversed  or  made  void.  And  the  said  O.  2).  furtlier  says  tJiat  the 
assault  and  battery  of  the  said  A.  B.,  of  which  he,  the  said  C.  D.  was  so  convicted 
as  aforesaid,  and  the  wounding  of  the  said  A.B.in  the  said  indictment  mentioned 
are  one  and  the  same  assault  and  battery,  and  not  other  and  different.  And  he, 
the  said  C.  D.  further  says,  that  lie,  the  said  C.  B.,  has  duly  paid  the  whole 
amount  of  the  said  several  sums  so  adjudged  by  the  said  justices  to  be  paid  under 
the  said  conviction  as  aforesaid  in  manner  and  form  as  by  law  required.  And 
this  he,  the  said  0.  D.  is  ready  to  verify.  Wherefore  he  prays  judgment,  if  our 
said  Lady  the  Queen  ought  further  to  prosecute  the  said  indictment  against  him, 
the  said  C.  B.,  in  respect  of  the  said  offence  in  the  said  indictment  mentioned,  and 
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thit  Tie,  ilie  said  C.  D.,  ma^  he  dismissed  and  discharged  from  the  same.    And  Assaults  m 

as  to  ilie  fehny  aforesaid,  in  the  said  iruMctment  mentioned,  the  said  G.  D.  says  Partictda/r 
that  he  is  not  guiUy  thereof,  and  therefore  he  puts  himself  upon  the  country,  S;c.  Cases. 


O.  D.  '\     And  the  said  0.  D.  comes  into  oawrt  here  and  ha/vimg  hea/rd  the  said    (9.)  Plea  of 
against  >  imdictment  read,  says  that  our  Lady  the  Qiieen  ought  not  further  to   certiflcate  of 


I  prosecute  the  saiid  indictment  because  he  says  that  heretofore,  to  wit,  on   complaint  under 
cet  in  the  county  of  ,  he  the  said  C.  D.,  was  vpon   a  &  25  "Vict. 

a  certain  complaint  made  Iry  the  said  A,  B.  in  the  indictment  mentioned  hefore   c.  100,  s.  42. 

and  being  two  justices  of  the  peace  in  ami  for,  and  acting 

in  and  for  the  said  county,  he  then  ami  there  being  the  pa/rty  aggrieved  in 
that  behalf,  brought  before  the  said  and  then  and 

there  so  being  two  such  juistices  of  the  peace  in  and  for  the  said  county  charged 
by  the  said  complainant,  for  that  he  the  saiid  G.  D.  did  on  Sj'c,  at  <Ssc.,  in  the  said 
coun/ty,  unlawfully  assault  and  beat  the  said  A.  B.  contrary  to  £[C.,  and  the  said 
two  justices  proceeded  to  hear  a/nd  heard  what  the  said  A,  B.  had  to  aUege  in  that 
behalf  and  the  evidence  adduced  by  him,  in  support  of  the  said  charge,  and  also 
heard  wliat  the  so/id  C.  D.  then  a/nd  there  alleged  i/n  his  defence,  and  the  said 
justices  tlien  and  there  adjudged  that  the  said  offence  was  not  proved  [or,  "  that  the 
said  O,  D.  was  kmfuMy  justified  in  committing  the  said  assault  amd  battery,"  or,  ' 

"  that  the  said  assault  and  battery  were  so  trifling  as  not  to  merit  any  punishment," 
as  the  case  may  be],  and  thereupon  the  said  justices  aceordirtgly  on  the  ground 
aforesaid  dismissed  the  said  complaint,  a/nd  forthwith  made  out  their  certificate 
under  their  hands,  stating  the  fact  of  such  dismissal  upon  the  ground  aforesaid, 
and  delivered  the  same  certificate  to  the  defendant,  which  said  judgment  and 
dismissal  still  remain  in  full  force  and  effect  j  ami  the  defendant  says  that  the 
said  assault,  <Jc.,  in  respect  whereof  the  said  A,  B.  had  so  com/plained  as  aforesaid 
before  the  said  justices  agadnst  him  the  defendamt,  and  respect  of  which  the  said 
justices  had  so  adjuddcaied  and  granted  the  said  certificate,  was  and  is  tlie  sa/me 
identical  assault,  4»c.,  mentioned  ami  charged  against  him  the  said  G.  D.  in  the 
said  indictm/ent,  and  the  said  indictment  and  the  said  complaint  are  proceedings 
in  respect  of  one  and  the  same  cause  and  not  other  or  different.  And  this  ilie  said 
0.  D.  is  ready  to  verify.  [Then  he  prays  judgment  that  by  the  court  here  he 
may  be  dismissed  and  discharged  from  the  premises  in  the  said  indictment 
specifiedj  see  the  conclusion  to  the  preceding  Form  (8)]. 


^jSjSattltjg  in  ilarttcttlat  €u^t%* 

X  HE  legislature  has  in  many  cases  of  aggravated  assaults  imposed  a 
severer  punishment  than  that  •which  could  be  inflicted  at  common  law, 
and  in  some  cases  has  made  the  assault  a  felony. 

We  will  proceed  to  consider  of  them,  and 

Herein  of  assaults, 

I.   With  Intent  to  Bob,  or  loitli  Menaces  to  Steal,  324. 
II.   With  Intent  to  Commit  a  Felony,  or  on  Peace  Officers,  327. 
III.  Arising  from  Combination  to  raise  Wages,  330. 
rV.  On  Preservation  of    Wreclfs,  or  escape  from  Wrecks,  and, 

Assaults  to  Stop  Grain,  ^c,  331, 
V.  Clergymen,  332. 

VI.  On  Seamen  to  prevent  Working,  333. 

VII.  Other  Particular  Assaults,  334. 

As  to  assaults  on  gamekeepers,  &c.  see  post,  "  Game,^'  Vol.  II. ; 
"La/rceny,"  Vol.  III. 

As  to  assaults  by  shooting,  stabbing,  or  poisoning,  or  sending  explosive 
substances,  or  throwing  destructive  substances,  see  post, "  Malicious  In- 
juries to  Persons,  Vol.  III. 
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1.  Toroh,<(:c. 

Intent  to  rob, 
PnniBhment. 


assatiUs  in  ^atttcular  (ttasw. 
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On  trial  for 
robbery  jury 
may  convict  of 
an  assault  with 
intent  to  rob. 


Demand  with 
menaces  or  by 
force  with  intent 
to  steal 


Nature  of 
menaces. 


Punisliment. 


■WMpping. 


Guardians  or 
overseers  may 
be  ordered  to 
prosecute  in 
certain  cases. 


I.  asgauUs  iDttfj  intent  to  Moi  an^i  toitf)  iWntaces  to  Steal. 

24  &  25  Vict.  c.  96  s  42.  "  Whoever  shall  assault  any  person  with  in- 
tent to  rob  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall, 
(save  and  except  in  the  cases  where  a  greater  punishment  is  jjrovided 
by  this  Act,)  be  liable  at  the  discretion  of  the  court,  to  be  kept  m  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement."  By  sect.  41 :  "  If  upon  the  trial  of  any 
person,  upon  any  indictment  for  robbery,  it  shall  appear  to  the  jury 
upon  the  evidence  that  the  defendant  did  not  commit  the  crime  of 
robbery,  but  that  he  did  commit  an  assault  with  intent  to  rob,  the 
defendant  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that  the  defendant 
is  guilty  of  an  assault  with  intent  to  rob ;  and  thereupon  such  defend- 
ant shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  feloniously  assaulting  with  mtei^  to 
rob  ;  and  no  person  so  tried  as  is  herein  lastly  mentioned,  shall  be  after- 
wards prosecuted  for  an  assault  with  intent  to  commit  the  robbery,  for 
which  he  was  so  tried." 

Sect.  43.  "  "Whosoever  shall,  being  armed  with  any  offensive  weapon 
or  instrument,  rob  or  assault,  with  intent  to  rob,  any  person,  or  shall 
together  with  one  or  more  other  person  or  persons,  rob  or  assault,  with 
intent  to  rob,  or  shall  rob  any  person,  and  at  the  time  of,  or  imme- 
diately before,  or  immediately  after  such  robbery,  shall  wound,  beat, 
strike,  or  use  any  other  personal  violence  to  any  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement." 

Sect.  45.  "  Whoever  shall  with  menaces,  or  by  force,  demand  any  pro- 
perty, chattle,  money,  valuable  security,  or  other  valuable  thing,  of  a 
person,  with  intent  to  steal  the  same,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable  at  the  discretioi^ of  the  coiirt, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

Sect.  49.  "  It  shall  be  immaterial  whether  the  menaces  or  threats  be 
of  violence,  injury,  or  accusation,  to  be  caused  or  made  by  the  offender, 
or  by  any  other  person."  The  imprisonment  under  that  Act,  may  be 
with  or  without  hard  labour,  in  the  common  gaol,  or  house  of  correction. 
And  wherever  solitary  confinement  may  be  awarded,  it  may  be  for  any 
portion  or  portions  of  the  imprisonment,  not  exceeding  one  month,  at 
any  one  time,  and  not  exceeding  three  months  in  any  one  year.  (s.  119.) 
And  as  to  any  person  convicted  under  the  43rd  section,  the  court  may  in 
addition  to  the  punishment  thereunder  awarded,  direct  that  the 
offender  if  a  male,  may  be  once,  twice,  or  thrice  privately  whipped,  sub- 
ject to  the  provisions  of  that  section.     (26  &  27  Vict.  c.  44.  s.  1.) 

By  24  &  25  Vict.  c.  100,  s.  73,  "  Where  any  bodily  injmy  is  inflicted 
upon  any  person  under  the  age  of  sixteen  years,  under  circumstances 
amounting  in  law  to  an  indictable  felony,  or  an  attempt  to  commit  a 
felony,  or  an  assault  with  intent  to  commit  a  felony,  the  justices  who 
heard  the  complaint  may  require  the  guardians  of  the  union,  or  the 
overseers  of  the  poor,  according  to  the  circumstances  of  the  case,  to 
prosecute  and  pay  the  costs  of  the  prosecution,  and  may  bind  over 
the  clerk  of  the  guardians,  or  one  of  the  overseers  to  prosecute,  if 
they  deem  it  necessary,  for  the  purposes  of  justice,  and  herein  followed 
the  requirements.  Any  person  convicted  of  an  assault  may  be  ordered 
to  pay  the  costs  of  the  prosecution.    (See  24  &  25  Vict.  c.  100,  s.  74, 
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post,  328.)    As  to  the  venue  of  any  indictment,  for  any  assault,  with  or    '-To  rob,  tbc 
without  battery  and  wounding,  where  the  offence  was  committed  within 
the  jurisdiction  of  the  admiralty  of  England  or  Ireland,  see  tit.  "Admi- 
ralty," ante,  p.  46. 

The  evidence  to  support  an  indictment  for  an  assault,  with  intent  to  Assault  with 
rob,  is  usually  such  as  would  prove  a  robbery,  but  for  failing  to  show  intent  to  rob. 
a  taking  and  carrying  away,  as  for  instance  if  from  the  absence  of  the 
prosecutor,  the  taking  of  the  money,  cannot  be  proved,  the  prisoner  may 
nevertheless  be  convicted  of  an  assault,  with  intent  to  rob,  {Mitchell's  ETidence. 
case,  2  Ben.  C.  G.  468,  21  L.  J.  M.  0. 135.)    There  is  now  no  necessity  for 
a  count  for  a  robbery,  and  another  for  an  assault,  with  intent  to  rob,  but 
before  the  statute  enabling  a  conviction  for  the  latter  offence,  to  be  had 
on  a  count  for  the  former,  where  the  two  counts  were  inserted  in  the 
indictment,  the  prosecution  was  put  to  their  election  between  them,  indictment 
(JJ.  V.  Oough,  1  M.  (£•  Boh.  71,)  whilst  on  the  former  count,  no  con- 
viction for  an  assault  with  intent  to  rob  could  take  place,  (JJ.  v.  Reid, 
2  Den.  C.  C.  88,    20  Z.  J.  M.  0.  67,)  but  upon  an  indictment  for 
assault  with  intent  to  rob,  if  the  evidence  proves  a  robbery,  the  prisoner 
must  still  be  acquitted. 

If  a  robbery  be  charged  as  a  simple  robbery  under  the  40th  section, 
the  jury  may  find  that  the  prisoner  committed  a  simple  assault  with 
intent  to  rob,  within  the  41st  &  42nd  sections,  or  if  an  aggravated 
robbery  be  charged  under  the  43rd  section,  the  jury  may  find  an  aggra- 
vated assault  with  intent  to  rob,  under  that  section,  (MitoAeU's  case,  2 
Den.  C.  G.  468,  21  L.  J.  M.  O.  135.)  So  it  would  seem  that  upon  an 
indictment  for  an  aggravated  robbery,  under  the  43rd  section,  a 
verdict  of  guilty  of  a  simple  assault  with  intent  to  rob,  under  41st  and 
42nd  sections,  might  be  returned,  as  the  41st  section  extends  to  "  any 
indictment  for  robbery." 

Under  the  24th  &  25th  Vict.  s.  41,  if  the  assault  is  made  upon  one 
person,  with  the  intention  of  committing  a  robbery  upon  another,  as 
if  the  assault  were  on  the  coachman  or  servant  with  intent  to  rob  the 
master,  it  would  seem  to  be  within  that  section  of  the  statute,  as  the 
general  expression, "  intent  to  rob"  is  used,  but  it  is  doubtful  whether  the 
language  used  in  the  43rd  section,  or  at  all  events  in  the  earlier  part 
of  it,  would  include  such  a  case,  for  in  that  section  the  assault  and  the 
intent  to  rob  seem  applicable  to  one  and  the  same  person,  and  therefore 
an  assault  by  an  armed  person,  or  by  two  or  more  unarmed,  upon  a 
driver  of  a  post-chaise  in  which  A.  B.  was  with  the  intention  of  rob- 
bing A.  B.  if  the  jury  were  satisfied  thattiie  chaise  was  stopped  with 
the  intention  of  robbing  A.  B.  does  not  seem  within  that  section.  {B. 
V.  Thomas,  1  Leach,  330,  1  Bast,  P.  G.  417.)  But  the  language  of  the 
latter  part  of  the  section  is  changed  from  the  former,  and  if  any  person 
is  wounded  during  the  robbery  of  any  person,  that  part  of  the  section 
would  apply. 

An  indictment  for  robbery  is  good,  though  it  does  not  use  the  word 
rob,  if  an  equivalent  expression  is  used,  such  as  violently  steal.  (JS.  v. 
Monteth,  2  Leach,  G.  G.  702  case,  289  ;  and  see  B.  v.  Huxley/  C.  &  M., 
596.)  To  constitute  the  actu.al  offence  of  robbery,  there  must  be  a  re-  wiat  amounts  to 
moval  of  the  property  from  the  person,  but  the  slightest  severance  even  '^"'''•^'T' 
to  a  hair's  breadth,  is  sufficient.  (B.  v.  Simpson,  1  Bears  G.  G.  421  ;  24 
L.  J.  M.  G.  7.)  The  use  of  threats  though  vague  of  a  charge  though 
undefined  combined  with  such  violent  gesticulation,  as  to  put  the  object 
of  them  in  bodily  fear,  and  he  under  the  influence  of  such  conduct 
part  with  money,  that  amounts  to  a  robbery,  {Beg.  v,  Norton,  8  G.  S.  P. 
671,)  provided  the  threats  are  not  such  as  come  within  the  47th  of  24 
&  25  Vict.  c.  96.  (2?.  v.  Henri/,  2  Moo.  G.  G.  118 ;  9  G.  &  P.  309,  as  to 
which  latter  case,  see  Beg.  v.  Stringer,  2  Moo.  G.  C.  261.)  To  seize  a 
person  by  the  collar  and  charge  him  with  indecent  conduct  with  another 
person  there  present,  a  confederate  of  the  accuser,  in  pursuance  of  a 
previous  plan  to  induce  the  person  seized  to  give  money  to  escape  the 
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1.  To  roh,  <Sco.   annoyance  attending  such  a  charge,  amounts  to  an  a^ravated  assault 

with  intent  to  rob,  within  the  43rd  section  of  24  &  25  Vict.  c.  96.   {Reg. 

V.  Stringer,  2  Moo.  G.  0.  261 ;  \  C.  &  B.  181.) 

It  is  a  question  for  the  consideration  of  the  jury,  on  a  review  of  all 
the  facta  connected  with  the  assault,  whether  the  prisoner  had  any 
intention  to  rob ;  no  actual  demand  of  money,  &c.,  is  necessary  to  sup- 
port the  indictment,  if  the  prisoner's  acts  are  such  as  to  leave  the  inten- 
tion beyond  doubt.  {R.  v.  Truster,  1  East,  P.  O.  418  ;  B.  v.  Sherwin, 
id.  421.) 

Where  A.  was  decoyed  into  a  house  and  chained  down  to  a  seat,  and 
compelled  to  write  an  order  for  the  payment  of  money,  and  an  order 
for  |the   delivery  of  deeds,  and  the  paper  on  which  he  wrote  remained 
in  his  hand  half  an  hour,  but  he  was  chained  all  the  time  :  it  was'  held 
that  this  was  not  an  assault  with  intent  to  rob.     jB.  v.  Edwards,  6  G. 
c&P.  521.) 
Demand  money         The  demand  of  money  with  intent  to  steal,  must,  if  successful,  amount 
by  menaces  or  ly   to  stealing.     The  offences  of  stealing  by  menaces  is  defined  in  2  East 
^°""'  P.  C.  c.  16,  s.  3,  p.  655,  in  effect  to  be  a  taking  against  or  without  the 

consent  of  the  owners,  which  is  explained  by  stating  that  a  colourable 
gift,  which  in  truth  is  extorted  by  fear,  amounts  to  such  a  taking. 
Therefore  the  threatened  violence  either  to  person"  or  property,  must 
be  of  a  nature  and  extent  to  unsettle  the  mind  of  the  person  on  whom 
it  operates  and  take  away  from  his  acts  that  element  of  free  voluntary 
action  which  alone  constitutes  consent.  Whether  the  threat  or  menace 
is  made  under  such  circumstances  as  to  produce  that  effect  is  a  question 
for  the  jury.  The  demand  of  money  by  menaces  or  force  must  be  with 
intent  to  steal,  and  therefore  demand  of  money,  property,  by  menaces, 
&c.,  in  case  of  a  disputed  title  to  personal  property,  is  not  within  this 
section.  (Reff.  v.  Walton,  L.  <&  G.  288 ;  32  L.  J.  M.  C.  79.)  So  a  threat 
or  menace  by  an  unauthorized  person  to  break  open  a  door  and  take 
away  property,  by  executing  a  distress  warrant,  is  not  necessarily  of 
character  to  excite  either  fear  or  alarm,  but  nevertheless  may  be  made 
under  such  circumstances  as  to  have  that  effect.  {Reg.  v.  Walton, 
L.  &  0.  288  ;  32  L.  J.  M.  G.  79.)  A  demand  must  be  proved  of  the 
property  mentioned  in  the  indictment  with  menaces  or  force,  but  a 
demand  in  words  is  not  necessary,  gestures,  or  any  other  made  would 
suffice,  (see  R.  v.  JacJcson,  1  Leach,  269,)  and  the  menaces,  &c.,  may 
be  of  violence,  injury,  or  accusation,  and  made  by  the  prisoner  or  by 
any  other  person,  (24  &  25  Vict.  e.  96,  s.  49.)  The  indictment  must 
state  the  person  from  whom  the  money,  &c.,  was  demanded,  {R.  v. 
Intent  to  steal.  Dtmkley,  1  Moo.  C.  O,  90)  as  larceny  can  only  be  committed  in  respect 
of  property,  in  the  peaceable  possession  of  another,  there  can  be 
no  intent  to  steal  property  within  this  section  which  has  never 
been  in  possession  of  the  person  alleging  himself  to  be  intended  to  be 
robbed.  Thus  by  menaces  or  violence  to  demand  from  a  person  by 
compelling  him  to  execute  a  deed,  or  a  promissory  note,  &c.,  on  paper, 
pens,  stamps,  &c.,  provided  for  him  by  the  wrong  doers,  is  not  within 
the  45th  section.  {R.  v.  Edwards,  6  G.  &  P.  515,  521 ;  B.  v.  Philpoe, 
2  Leach,  673  ;  R.  v.  Hart,  Q  G.&  P.  106.)  But  this  case  is  now  provided 
for  by  the  new  provisions  contained  in  the  24  &  25  Vict.  c.  96,  s.  48. 
But  to  obtain  from  a  person  a  deed  or  valuable  security  which  he  held 
ready  written  in  his  pocket,  would  be  a  different  case.  And  generally, 
if  a  man  with  menaces  demand  a  sum  of  money  of  another,  and  the 
person  does  not  give  it  to  him  because  he  has  it  not  with  him,  the 
offence  is  the  same,  but,  if  it  turns  out  as  in  R.  v.  Edwards,  that  a  sum 
of  money  known  to  be  not  then  in  his  possession  was  demanded,  it  is 
not  within  the  statute,  for  there  can  be  no  intention  to  take  from  a 
person  what  he  is  known  not  to  possess.  {See  R.  v.  Edwards,  ubi.  sup.) 
The  indictment  need  not  set  out  the  particular  menaces,  &c. 
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Commencement  as  usual,  see  p.  11,  and  state  the  offence  as  follows :]  for  2.  On  Peace 
that  the  said  A.B.  on  S[C.,  at  Stc,  feionioualy  did  assauU  the  said  O.  D.  with         Officers. 

intent  then  fdoniamly  to  ml  the  said  O.  D.,  mnd  felomousVy  and  molently  to  steal  '___ 

the  moneys  goods  and  chattels  of  the  said  C.  D.^  contrary  to  the  statute  in  that  case  (l.)" Commitment 

viade  and  pronded  and  against  the  peace  of  our  Lady  the  Queen,  heir  crown,  and  '"r  an  assault 

dignity  [conclude  as  usual,  see  p.  ll}.  ■"'""  "*'"''■  *" 


with  intent  to 
rob, 


Commencement  as  usual :}  for  tTiat  the  said  O.  D.  on  the  day  of 

at  the  parish  of  ,  in  the  said  county,  unla/wfuUy  SAd  assault 

and  teat  a  certain  woman  [or  "female  child  "^  or  mMe  child  not  exceeding  the 

"•'J^  of  fourteen  years,  to  w%t  of  the  age  of  years,  named  A.  B.,  contrary 

to  the  statute,  4fe.  [conclusion  as  usual]. 


(2 )  Commitment 
for  aggravated 
assault  on  women 
or  children. 


,- 1     The  jurors  for  our  Lady  the  Queen,  upon  thek  oath,  present  thai.  0.  D. 

to  int.  [  on  the  day  of  A.  D.  at  the  parish  of 

,  in  the  said  county,  im  and  upon  one  A .  B,,  felordously  did  make  an 
assault  with  intent  then  and  there  the  moneys  and  chattels  of  the  said  A .  B.  from 
the  person  and  against  the  wiU  of  the  said  A.  B.  feloniously  and  violently  to  steal 
take  and  carry  away  against  the  form  of  the  statute,  in  such  case  made  wnd 
pi-ovided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


(3.)  Indictment 
for  aasatilt  with 
intent  to  rob. 


,  }    The  jurors  for  ow  Lady, the  Queen  upon  their  mith,  present  that  0.  D.    (4.)  Indictment 

to  mi.,  y  on  S(C.,  at  ^e.,  heing  then  amd  there  armed  mth  a  eertadm  offensive   f<"^  aggravated 
iBeapon,  to  wit  a  Uudgemi,  then  feloniously  assa/ulted  one  A.  B.  with  intent    j^tentt^ob 
felormusly  to  rob  the  said  A.  B.,  and  from  the  person  of  the  said  A.  B.  amd 
against  his  will,  the  moneys,, goods  and  chattels  of  his  the  said  A.  B.,  feloniously 
and  violently  to  fake  steal  and  carry  a/way,,  ag/ainst  the  peace  of  our  Lady  the: 
Queen,  her  crown  and  dignity. 


Commencement  as  above  :]  That  A.  B.rni  &c.,  at  &c.,  with  menaces  [or  "  ly    (S.)  Indictnient 
force,"  or  " with  menaces  and  hy  force"\  fdonvmsly  demamded  of  G.  D.  five    moi«f™&"''°^'tii 
shiUirngs  and  siscpence,  the  money  {cliattel,  money,  valuable  security,,  or  vcdudble    menaces,  &a. 
thing),  of  the  sadd  G.  D.,  with  intent  the  said  money  from  the  said  C.  D.    with  intent  to 
feloniously  to  steal,  take  a/nd  ca/rry  amay  against  the  form,  of  the  statute  in  such    ^*^*'- 
case  made  and  provided,  wnd  against  thepeace  of  our  Lady  the  Queen,  her  crown, 
and  dignity. 

[The  property,  money,  chattel,  &c.,  d'emand'ed^i  must  be-  stated  according  to- 
the  fact.  If  the  demand  were  of  a  specific  chattel  or  raluabfe  security,  it  may 
be  stated  thus  :.  "a  wrtaam  chattel  to  wit  ,"  or  " a  eerimn  vedudbte' 

security  to  wit  >"]i 


II.  assaults  ^nif^  mimi  to  (ffiommtt  a  dPflDng  ot  m  '^zwt 
©fKcws,  m.  to  resist  XaUjful  apjJwS^nstom 

Bj-ffie-  24  &  25  Vict.  c.  100,  s.  S8,  ''wEoever  shall  assault  any  person 
wiitk  intent  to  commit  felomy,,  or  shall  assault,  resist,  or  wilfully  obstruct 
any  peace  officer  in  the  due  execution  of  his  duty,  or  any  person  acting 
in  aid  of  such  officer,  or  shall  assault  any  peTson  with  intent  to  resist  or 
prevent  the  lawful  apprehension,  or  detainer  of  himself,  or  of  any  other 
person  for  any  offence,  shall  be  guilty  of  a  misdemeaiiour."  The  punish^ 
ment  by  the  same  section  is  imprisonment  for  any  term  not  exceeding 
two  years  with  or  without  hard  labour. 

The  imprisonment  may  be  either  in  the  common  gaol  or  house  of  cor- 
rection.   (2.4  &  25  Vict.  c.  100,  s.  69.) 

Sect.  71.  "  The  court  may  in  addition  to  or  in  lieu  of  the  pimishment 
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authorized,  fine  the  offender  and  require  him  to  enter  into  his  own 
recognizances,  and  to  find  sureties  both  or  either  for  keeping  the  peace 
and  being  of  good  behaviour,  but  no  person  is  to  be  imprisoned  for  not 
finding  sureties  for  any  period  exceeding  one  year." 

As  to  offences  committed  within  the  jurisdiction  of  the  Admiralty 
of  England  or  Ireland,  see  tit.  "  Adrrwralty,"  ante,  p.  46. 

Bj  24  &  25  Vict.  c.  100,  s.  73,  "  Where  a  complaint  is  made  of  any 
bodily  injury  inflicted  upon  any  person  under  the  age  of  sixteen  years, 
for  which  the  party  committing  it  is  liable  to  be  indicted,  and  the 
circumstances  of  which  offence  amount  in  point  of  law  to  (amongst 
others)  an  assault  with  intent  to  commit  a  felony ;  if  the  two  justices 
who  heard  the  complaint  certify  in  writing  that  it  is  necessary  for 
public  justice  that  the  prosecution  should  be  conducted  by  the  guar- 
dians of  the  union  or  place,  or  if  there  be  no  guardians  by  the  over- 
seers of  the  place  where  the  offence  was  charged  to  have  been  com- 
mitted, and  such  certificate  be  personally  served  upon  the  clerk  of 
the  guardians  or  one  of  the  overseers,  such  guardians  or  overseers 
shall  conduct  the  prosecution  and  pay  the  costs  incurred  beyond 
those  allowed  by  the  court  out  of  the  common  fund  of  the  union,  or 
funds  in  the  hands  of  the  guardians  or  overseers,  as  the  case  may  be. 
And  the  clerk  of  the  guardians  or  one  of  the  overseers,  as  the  case  may 
admit  of,  may,  if  thought  necessary,  be  bound  over  to  prosecute." 

By  sect.  74,  "  And  any  person  convicted  on  any  indictment  of  any 
assault  may,  in  addition  to  the  sentence  passed  upon  him,  be  adjudged 
to  pay  to  the  prosecutor  the  costs  and  expenses,  and  such  moderate 
allowance  for  the  loss  of  time  as  the  court  shall  by  aflidavit  or  other 
inqixiry  and  examination  ascertain  to  be  reasonable,  of  the  prosecution, 
and  unless  the  sum  awarded  be  sooner  paid,  the  offender  shall  be  impri- 
soned for  any  term  the  court  shall  award,  not  exceeding  three  months  in 
addition  to  the  term  of  imprisonment  (if  any)  to  which  the  offender  may 
be  sentenced  for  the  offence ;  and  by  sect.  75  such  costs  may  be  levied  by 
distress,  and  sale  of  the  offender's  goods  and  chattels.  But  the  court 
before  which  the  offence  is  prosecuted  or  tried  may  allow  the  costs  of 
the  prosecution  in  the  same  manner  as  in  cases  of  felony  "  (s.  77.) 

When  a  felony  is  not  completed,  or  there  is  no  prospect  of  sub- 
stantiating it  by  the  evidence,  the  defendant  should  be  indicted  for  an 
assault  with  intent  to  commit  it — as,  for  instance,  a  rape — though  as 
we  have  seen,  in  cases  of  robbery,  there  is  no  necessity  for  the  count 
for  assault  with  intent.  (See  Beid's  case,  2  Ben.  C.  C.  88  ;  20  L.  J. 
M.  a  67 ;  Mitchell's  case,  2  Ben.  468  ;  21  L.  J.  M.  C.  135  ;  GougKs 
case,  1  M.  S  Boh.  71.)  But  care  must  be  taken  not  to  indict' for 
the  misdemeanour,  when  the  evidence  will  prove  the  felony,  for  if  this 
should  appear  on  the  trial  the  offender  must  be  acquitted.  (B.  v, 
Harmwood,  1  East,  P.  0.  411,  440;  B.  v.  Saunders,  8  C.  S  P.  265  ;  B.  v. 
Stanton,  1  C.&K.  419.)  Under  a  count  for  an  assault,  with  intent  to 
commit  a  rape,  the  defendant  may  be  convicted  of  an  assault  with 
intent  to  abuse,  i.  c,  an  indecent  assault ;  {B.  v.  Bawson,  3  Starh  N. 
P.  62  ;)  but  an  assault  with  intent  to  commit  a  rape  is  very  different 
from  an  assault  with  intent  to  have  an  improper  connection.  The 
former  is  with  intent  to  have  connection  by  force,  but  to  attempt  by 
surprise  or  fraud,  to  get  possession  of  the  person  of  the  prosecutrix, 
is  not  an  assault  with  intent  to  commit  a  rape,  though  it  is  a  common 
assault._  {B.  v.  Stanton,  \  O.S  K.  415.)  To  pi-ove  the  intent  evidence 
of  previous  attempts  to  commit  the  same  offence  is  not  admissible 
{B.  V.  Lloyd,  1  C.&P.  318.) 

A  boy  under  the  age  of  14  cannot  be  convicted  of  the  offence.  (R.  v. 
Eldershaw,  ZC.&P.  396.)  And  evidence  is  not  admissible  to  show 
that  m  pomt  of  fact,  he  could  commit  the  offence.    {R.  v.  Phillips,  8  C. 

If  a  man  without  authority  attempt  to  arrest  another  illegally,  it  is  a 
breach  of  the  peace,  and  any  other  person  may  lawfully  interfere  to ' 
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prevent  it,  doing  no  more  than  is  necessary  for  that  purpose.    (JR.  v.     2.  On  Peace 
Osmer,  5  East,  308.)  Officers. 

And  an  indictment  for  an  assault  to  resist  a  lawful  apprehension  by    

an  officer  of  a  court  executing  process,  must  show  that  the  officer  was  the 
proper  known  officer  of  the  court  whose  process  he  was  executing  and 
that  he  was  acting  with  lawful  authority.     {B.  v.  Osmer,  5  East  304.) 

24  &  25  Vict.  c.  100,  s.  62,  whoever  shall  attempt  to  commit  the  said  Assault  on  males 
ahominable  crime  (of  buggery)  or  shall  be  guilty  of  any  assault  with  "^''■^'^  i^tmt. 
intent  to  commit  the  same,  or  of  any  indecent  assault  upon  any  male 
person,  shall  be  guilty  of  misdemeanour  and  being  convicted  thereof, 
shall  be  liable  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  ten  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

22  &  23  Vict.  c.  17,  s.  1,  no  bill  of  indictment  for  any  indecent 
assault  shall  be  found  by  the  grand  jury,  imless  authorized  in  the 
manner  in  the  Act  specified  by  a  justice  or  a  judge,  or  the  attorney 
general,  or  by  sect.  2,  in  case  of  a  refusal  of  a  jiistice  so  to  authorize 
it,  the  prosecutor  has  entered  into  a  recognizance  to  prosecute. 


,  ?      The  jurors  for  our  LadAj  the  Queen,  upon  thei/r  oath,  present  tliat  A .  B. 

to  wit.  J  of  on  the  day  of  a.d.  in 

tlie  county  aforesaid,  at  in,  and  upon  one  0.  D.,  unlawfully  did  make 

an  assault  and  him,  the  said  O.  D.  did  heat,  wound,  and  ill-treat  with  intent 
him  the  said  C.  D.  feloniously,  wilfully,  and  of  his  malice  aforethought  to  hill 
and  murder,  [or  state  any  other  felony  in  the  same  manner],  and  otiier  wrongs 
to  the  said  C.  D.  then,  did  to  the  great  damauge  of  the  said  0. 1).,  against  the  /orni 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity  [add  a  count  for  a  common  assault,  ante, 
p.  321]. 


(1.)  Indictment 
for  assault  with 
intent  to  commit 
a  felony. 


it.  \  ( 


Thejurm-sfor  ov/r  Lady  the  Queen,  upon  theiroath,  present  that  0.  D.    '-■'  Indictment 
to  wit.  J  on  the  day  of  ,  a.d.  at  in  the  said   resist  the 

county,  in  and  upon  one  A.  B.,  unlawfully  did  make  an  assault,  and  him,  the  apprehension  of 
said  A .  B.  did  heat,  wound,  and  ill-treat  with  intent  in  so  doing  to  resist  and  »"  offender. 
prevent  the  lawful  apprehension  and  detainer  of  him  the  said  0.  D.  [or  "  of  one 
E.  F."'\for  a  certain  offence  for  which  he,  the  said  G.  D.  [or  E.  F.']  was  then  and 
there  liable  to  he  apprehended  and  detained  hy  the  said  A.  B.,  that  is  to  say,  for 
[state  the  offence  generally  as  in  a  commitment]  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity  [add  a  count  for  a  common  assault  as  p.  321]. 


-I 

Bit.  )  ( 


(3.)  Tndictment 
for  assaulting  a 
a  mn-    peace  officer  in 
"  «""      the  execution  of 


Thejm-orsfor  our  Lady  the  Queen,  vpon  their  oath,  present  that  0.  D. 
to  wit.  J  on  the  day  of  a.d.,  at  ,  in  the  county 

aforesaid,  in  and  upon  one  A.  B.  them  heing  a  peace  officer,  to  wit, 
stable  of  the  parish  of  ,  in  the  said  county,  and  then  heing  in  the  due   his  duty. 

execution  of  his  duty  as  such  constable  as  aforesaid,  unlawfully  did  make  an 
assault  and  him  the  said  A.  B.  so  then  heing  in  the  execution  of  his  duty  as 
aforesaid,  did  then  heat,  wound,  and  ill-treat,  and  other  wrongs  to  the  said  A .  B. 
then  did  to  the  great  damage  of  the  said  A .  B.  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity  [add  a  count  fora  common  assault,  cmte,  p.  321]. 


,\  The  jurors,  dtc,  present  that  C.  D.  on  the  day  of  ,  a.d.  (4.)  Indictment 

to  wit.  J  at  in  the  said  county,  in  and  upon  one  A .  B.,  unlawfully   for  .in  indecent 

and  indecently  did  make  an  assault  and  him  the  said  A.  B.  did  then  heat,  wound,   ^^_    ™  "' 
and  ill-treat,  and  other  wrongs  to  the  said  A.  B.,then  did  to  the  great  damage 
of  the  said  A.  B.,  against  the  form  of  the  statute  in  such  ease  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity  [add 
a  count  for  a  common  assault,  as  ante,  p.  321]. 
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III.  assaults  attsttts  ftom  aiomJinattott  to  raise  fflSaages. 

24  &  25  Vict.  c.  100,  s.  41.  "  Whosoever  in  pursuance  of  any  unlawful 
combination  or  conspiracy  to  raise  the  rate  of  wages  or  of  any  unlawful 
comHnation  or  conspiracy  respecting  any  trade,  business,  or  manufac- 
ture, or  respecting  any  person  concerned  or  employed  therein,  shall 
tmlawfully  assault  any  person,  shall  be  guilty  of  a  misdemeanour,  and 
being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the  court  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
bard  labour." 

A  combination  to  effect  any  of  the  objects  forbidden  by  the  6  Geo. 
IV.  0.  129,  s.  3,  would  be  an  unlawful  combination,  &c.,  respecting 
the  trade,  &c.,  on  a  person  employed  therein,  within  the  above  section. 
For  a  number  of  workmen  to  combine  to  go  in  a  body  to  a  master  and 
say  that  they  will  leave  the  work  if  he  does  not  discharge  two  fellow 
workmen  in  his  employ,  is  an  unlawful  combination  by  threats  to  force 
the  prosecutor  to  limit  the  description  of  his  workmen  {Walsby  v.  Anley, 
Z  E.  S  E.  516  ;  30  L..J.  M.  6.  121,)  and  a  combination  to  endeavour  to 
force  workmen  to  depart  from  their  work  by  such  a  threat  as  that  they 
would  be  considered  as  blacks,  and  that  other  workmen  would  strike 
against  them  all  over  London,  is  unlawful.  {E.e  parte  Perham,  5  H.  S 
N.  30  ;  29  £.  J.  M.  O.  33.)  So  also  is  a  combination  with  a  similar 
object  to  threaten  a  workman  by  saying  to  him  that  he  must  either 
leave  his  master's  employ,  or  lose  the  benefit  of  belonging  to  a  particular 
club  and  have  his  name  sent  round  all  over  the  country.  (jyNeill  v. 
Longman,.  AB.  S  S.  376  ;  32  L.  J.  M.  0.  269.)  An  indictment  or  com- 
mitment alleging  the  offence  to  be  a  conspiracy  to  force  workmen  to 
depart  from  their  work  by  threats  need  not  set  out  the  threats,  as  the 
gist  of  the  offence  is  the  conspiracy  to  force  them  to  leave  their  work. 
(See  ex.  parte  Perham,  ubi  swp.) 

The  imprisonment  may  be  in  the  house  of  correction  or  the  common 
gaol.  (24  &  25  Vict.  c.  100,  s.  69).  And  the  offender  may  be  fined  in  addi- 
tion to  or  in  lieu  of  his  other  punishment,  and  may  be  required  to  enter 
into  his  own  recognizances  and  to  find  sureties  both  or  either  for  keep- 
ing the  peace,  (sect  71.) 

Aa  to  costs  see  24  &  25  Vict.  c.  100,  sections  74,  75,  &  77,  amte,  p.  328. 


(1.)  Indictment 
for  an  assault  in 
pursuance  of  a 
conspiracy  to 
raise  wages. 


,  XTKe  JwFors,  &c.,  preient  theu6  A.  B.,  C.  I).,  and  E.  P.,  on  the 

to  wit.  J  day  of  ,  A.D.,  did  amongst  themselves  unlawfully  combine, 

conspire,  confederate,  and  agree  together  to  raise  the  rate  of  wages  then  ttsually 
paid  to  workmen  and  labourers  in  the  trade,,  busi/ness,  or  Tnaimifactwe  of  cotton 
spinners,  amd  that  the  said  A,  £.,  C.  D.,  and  E.  P.,  in,  pursuance  of  the  said 
conspiracy,  on  the  day  and  year  aforesaid,  at  ,  in  the  said  county,  did 

on  amd  wpon  one  G.  H.,  then  unlawfully  did  assault  the  said  0.  H.,  and  did  then 
beat,  wound,  and  ill-treat,  amd  other  wrongs  to  the  said  (i.  H.,  did  to  the  great 
damage  of  the  said  G.  H.  against  the  form  of  the  statute  in  such  case  made  mid 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity 
[add  a  count  for  a  common  assault,  see  ante,  p.  321]. 


rv.  assaults  ott  ^resetbattott  at  WLxttU,  anii  bjitfi  intent  to 
compel  or  obstruct  Sale  of  ©rain. 

24  &  25  Vict.  c.  100,  s.  37.  ''Whosoever  shall  assault  and  strike  or 
wound  any  magistrate,  officer,  or  other  person  whatsoever  lawfully  autho- 
rized in  or  on  account  of  the  exercise  of  his  duty,  in  or  concerning  the 
preservation  of  any  vessel  in  distress,  or  of  any  vessel,  goods,  or  effects 
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wrecked,  stranded,  or  cast  on  shore,  or  lying  under  water,  shall  be 
guilty  of  a  misdemeanour,  and  being  convicted  thereof,  shall  be  liable 
at  the  discretion  of  the  court  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years,  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour." 

The  punishment  may  be  by  imprisonment  in  a  gaol  or  house  of  cor- 
rection, or  by  fine  and  recognizance  and  sureties,  in  addition  to  or  in 
lieu  of  imprisonment,  see  24  &  25  Vict.  c.  100,  ss.  69,  71. 

See  further  tit.  "  Wrech,"  Vol.  V.' 

24  &  25  Vict.  c.  100,  s.  39.  "  Whosoever  shall  beat  or  use  any  violence, 
or  thx-eat  of  violence  to  any  person  with  intent  to  deter  or  hinder  him 
from  buying,  selling,  or  otherwise  disposing  of,  or  to  compel  him  to 
buy,  sell,  or  otherwise  dispose  of  any  wheat,  or  other  grain,  flour,  meal, 
malt,  or  potatoes,  in  any  market  or  other  place,  or  shall  beat  or  use  any 
such  violence  or  threat,  to  any  person  having  the  care  or  charge  of  any 
wheat,  or  other  grain,  flour,  meal,  malt,  or  potatoes,  whilst  on  the  way 
to  or  from  any  city,  market  town,  or  other  place,  with  intent  to  stop 
the  conveyance  of  the  same,  shall  on  conviction  thereof  before  two 
justices  of  the  peace,  be  liable  to  be  imprisoned  and  kept  to  hard 
labour  in  the  common  gaol  or  house  of  correction  for  any  term  not 
exceeding  three  months,  provided  that  no  person  who  shall  be  punished 
for  any  such  ofience  by  virtue  of  this  section,  shall  be  punished  for  the 
same  offence  by  virtue  of  any  other  law  whatsoever." 


4.  Freser- 
vation  of 
Wrecks. 


TTsing  violence 
with  intent  to 
deter,  &c.  irom 
buying,  &c. 
grains,  &c.  in  a 
market  or  other 
place. 


Summaiy 
conviction. 


(1.)  Commitment 
lor  assault  on 
magistrates,  &c. 


,  1     To  tie  conslabU  of  and  to  the  ieeper  of  the  \h)use  of  correc- 

ta  wit.  )  tion\>  «*  >  *'»  the  said  [county]  of 

Whereas  A.  B.  was  this  day  changed  before  me  J.  S.,  one  of  her  Majesty's   .    -  . 
justices  of  the  peace,  m  and  for  the  said  [county]  of  ,  on  the  oath  of  '"  ^^"■'S  a  w  ec  . 

C.  D.  of  {farmer'),  and  others,  for  that  he  the  said  A.  B.  on  the 

day  of  ,  A.D.  at  ,  in  the  said  county  unlawfully 

did  assault  E.  F.  Esq.,  and  him  the  said  E.  F.  then  did  strike  and  heat  [or 
wound"],  on  account  of  the  exercise  of  his,  the  said  B.  F.'s  duty  in  and  concerning 
the  jyresersation  of  a  certain  vessei  then  and  there  in  distress  [or  "of  a  vessel, 
gmds,  or  ejfeefe  wrecked,  stranded,  or  cast  en  shore,  or  hjing  under  water  "],  he,  the 
said  E.  F.  then  and  there  being  a  magistrate  and  lawfully  authorized  m  that 
behalf  contra^  to  the  statute,  ^c. 


,  >  Thejiwon,  &c.,  present  that  befoire  and  at  the  time  cf  the  eemmitting  of  ra.)  Indictment 

to  wit.  J  the  offence  hereinafter  mentioned,  to  wit,  on  the  Say  of  ,  tor  assault  on 

,  one  E.  F.,  then  being  a  magistrate  {magistrate,  officer,  tfcc]  was  engaged  in  ""agistrate,  &0, 


the  exercise  of  his  dmty  as  such  magistrate  in  and  concerning  the  preservation  of  a 
certain  vessel  [of  any  vessel  in  distress,  ^c]  then  wrecked,  stranded,  and  cast  on 
shore,  the  said  E.F.  being  then  lawfully  authorized  thereunto,  and  that  A.  B.  well 
Knowing  the  prerhises,  on  the  day  and  year  aforesaid,  in  and  upon  the  said  B.  F. 
unlawfiMy  did  make  an  asscmlt,  and  him  the  said  E.  F.  then  unlawfully  did 
strike  and  wound  on  account  of  the  exercise  of  the  said  duty  of  him  the  said  E.  F. 
in  and  concerning  the  preservation  of  the  said  vessel  so  wrecked,  strand^,  and 
cast  on  shore  as  aforesaid  against  the  form  of  the  statute,  ^c,  and  against  the 


saving  wreck. 


,  >  Be  it  remembered,  that  on  the  day  of  ,  a.b.        in  the  (S.}  Conviction 

towit.lsaid  county,  C.  D.  is  convicted  before  the  undersigned  two  of  her  for  assault,  with 
Majesty's  justices  of  the  peace  in  and  for  and  acting  in  and  for  the  said  ae  sale''of  pS 
county,  for  that  he  the  said  0.  D.  on  the  day  of   ^  ,  a.t>., 

at  ,  in  the  said  county,  unlawfully  did  beat,  wound, 

and  iU-treat  one  A.  B.  with  intent  thereby  then  to  deter  and  hinder  him  from 
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4.  Preser- 
vation of 
Wrecks. 


assaults  itt  larttctilai;  Olases. 


[s.  IV. 


selling  [or  huying']  certain  wheat  amd  grain  in  the  ma/rhet  of  .     '  *" 

the  said  county,  contrary,  <fcc.,    and  we  adjudge  the  said  C.  D-,  for  his  said 
offence  to  he  imprisoned  [in  the  house  of  correction']  at  ,  »™  '''■<'  said 

(county)  [and  then  kept  to  hoA'd  lahoiMr]  for  the  space  of  months,  and 

we  also  adjudge  the  said  C.  D.  to  pay  the  said  A .  B.  the  sum  of  £  for  his 

costs  in  that  behalf,  and  if  the  said  sum  for  costs  he  not  paid  forthwith  [or,"  on  or 
before  next "]  then  *  we  order  that  the  said  sum  be  levied  by  distress  and 

sale  of  the  goods  and  chattels  of  the  said  O.  D.,  and  in  default  of  sufficient  dis- 
tress in  that  behalf*  we  adjudge  that  the  said  C.  D.  to  be  imprisoned  in  the  said 
[house  of  correction']  (and  there  to  be  kept  to  hwrd  labour)  for  the  space  of 
weeks,,  to  commence  at  and  from  the  determination  of  his  imprisonment  aforesaid 
unless  the  said  sum  for  costs  shall  be  sooner  paid. 

driven  under  our  hands  and  seals  the  day  amd  year  first  above  mentioned  at 
in  the  county  aforesaid. 

J.S.  (L.  S.) 
ff.  S.  (L.  S.) 

Or  where  the  issuing  of  a  distress  warrant  would  be  ruinous  to  the  defendant 
or  his  family,  or  it  appears  that  he  has  no  goods  whereon  to  lery  a  distress, 
then,  instead  of  the  words  between  the  asterisks,  say,  "  inasmuch  as  it  hath 
now  been  made  to  appear  to  me  [or  '  us,'']  that  the  issuing  of  a  warrant  of  dis- 
tress in  this  behalf  would  be  ruinous  to  the  said  A .  B.  and  his  family  [or  '  that 
the  said  A.  S.  hath  no  goods  or  chattels  whereon  to  levy  the  said  sum  for  costs  by 
distress ']  vie  adjudge,"  S[C. 


By  threats  to 
obstruct,  &c. 
clergyman,  i&c. 
in  perfoimance 
of  his  duty. 


Misdemeanour. 


V.  assaulting  Clletsgmen  or  oti&w  iKinistets. 

By  24  &  25  Vict.  c.  100,  s.  36,  whosoever  shall  by  threats  or  force 
obstruct  or  prevent,  or  endeavour  to  obstruct  or  prevent,  any  clergy- 
man or  other  minister  in  or  from  celebrating  divine  service  or  other- 
wise officiating  in  any  church,  chapel,  meeting  house,  or  other  place 
of  divine  worship,  or  in  or  from  the  performance  of  his  duty,  in  the 
lawful  burial  of  the  dead  in  any  chui-chyard  or  other  burial  place,  or 
shall  strike  or  offer  any  violence  to  or  shall  upon  any  civil  process  or 
under  the  pretence  of  executing  any  civil  process  arrest  any  clergyman 
or  other  minister  who  is  engaged  in  or  to  the  knowledge  of  the  offender 
shall  be  going  to  perform  the  same,  or  returning  fi-om  the  performance 
thereof,  shall  be  guilty  of  a  misdemeanour  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be  imprisoned  for  any 
term  not  exceeding  two  years  with  or  without  hard  labour. 

The  indictment  or  commitment  need  not  set  out  the  threats.  (See 
ex  parte  Perham,  5  S.  de  N.  SO  ;  29  L.  J.  M.  G.  33.) 

The  imprisonment  may  be  in  gaol  or  the  house  of  correction.  The 
offence  is  also  punishable  by  fine  and  sureties  of  the  peace,  either  or 
both.    (See  sects.  69,  71,  ante,  p.  327.) 


n.)  rndictmeut 
for  obstructing  a 
clergyman  by 
force  or  threats 
in  the  per- 
formance of  hiij 
duties. 


<2.)  WaiTant  of 
commitment. 


,  7  The  jurors,  ^c.  present  that  0.  D.  on  the  day  of 

to  wit.  J  A.D.  at  in  the  said  county,  did  by  force  [by- threats]  obstruct 

and  prevent  one  A.  J3.  then  being  a  clergyman  and  the  vicar  of  tlie  parish  of  E. 
in  the  county  aforesaid,  from  celebrating  divine  service  in  the  parish  church  of 
the  said  parish  [or  in  the  performamce  of  his  duty  in  the  lawful  burial  of  tJie 
dead  in  the  churchyard  of  the  parish  church  of  the  said  parish,  against  the 
form  of  the  statute,  iSsc.,  a/nd  against  the  peace,  <Sec. 


, )      To  the  constable  of      _  ,  and  to  the  keeper  of  the  [house  of 

to  wit.  (  correction']  at  in  the  said  county  of 

'Whereas  0.  D.  was  this  day  charged  befo^-e  me  J.  S.  one  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county  of  ,  on  the  oath  of  A.  B.  of 
(farmer),  and  others  for  that  the  said  C.  D.  on  ^c.,  at  ^c,  by  force  (or 
"  threats")  obstructed  one  A.  B.  a  clergyman  then  going  to  perform  divine  service 
in  a  certain  church,  to  wit,  the  parish  of                   in  the  county  of  , 
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as  the  said  C.  D.  then  weU  Tcnew  contrary  to  the  form  of  the  statute  and  the  peace,  6.0n  Seamen. 
&c.    These  are,  therefore,  to  command  you,  ^c. 


,  I  The  jurors,  <i:c.,  present  that  O.  D.  on  the  day  of  jg  ,  indictment 

to  wit.  J  A.D.  at  in  the  county  of  unlaw-   for  arresting  a 

fuUy  did  arrest  one  A.  B.  then  icing  a  clergyman  upon  certain  civil  process  clergyman,  (fee. 
whilst  he,  the  said  A.  B.  so  being  such  clergyman  as  aforesaid  was  going  to  on  "vU process. 
perform  divine  service  in  a  certain  church  [or  "  chapel,"  &c.],  at  ,  he, 

the  said  C.  D.  then  well  knowing  that  the  said  A .  B.  was  then  going  to  perform 
the  same  as  aforesaid  against  the  form  of  the  statute,  &c.,  and  against  the  peace,  (be. 


VI.  ®n  Seamen. 


By  24  &  25  Vict.  c.  100,  s.  40, "  whosoever  shall  unlawfully  or  with  force  Preventing 
hinder  or  prevent  any  seaman,  keelman,  or  caster,  from  working  at  or  searaan,  &c.  from 
exercising  his  lawful  trade,  business,  or  occupation,  or  shall  beat  or  use  JSde"^ '''  *"'' 
any  violence  to  any  such  person  with  intent  to  hinder  or  prevent  him 
from  working  at  or  exercising  the  same,  shall  on  conviction  thereof 
before  two  justices  of  the  peace,  be  liable  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  house  of  correction  for  any  term 
not  exceeding  three  months  ;  provided  that  no  person  who  shall  be  summarv 
punished  for  any  such  offence  by  reason  of  this  section,  shall  be  conviction. 
punished  for  the  same  offence  by  virtue  of  any  other  law  whatsoever." 
As  to  forcing  seaman  on  shore,  see  tit.  "  Seaman." 
As  to  assaulting  commanders  of  ships  to  prevent  their  fighting,  see 
tit.  "Firaoy." 


,  \  Be  it  remenibered  that  on  the  day  of  a.d.  at  /i  i  r     •  f 

to  loit.  J  in  the  said  county,  C.  D.  is  convicted  before  the  undersigned  two  of  her  for  anMlaultto 
Majesty's  justices  of  the  peace  in  and  fer  the  said  county,- for  that  he  the  said  prevent  a  seaman 
O.  D.  on  the  day  of  at       _  in  the  said  county  unlawfully  *™°'  working. 

and  with  force  did  hinder  one  A.  B.  then  being  u,  seaman  [or  "keelmam,"  &c.] 
following  his  said  occupation  of  a  seaman  from  worJdng  at  or  exercising  his  said 
lawful  trade,  business,  and  occupation  of  seaman  [or  "Jceelman"]  as  aforesaid,  con- 
trary to  the  form,  of  the  statute.  And  we  adjudge  the  said  C.  D.  for  his  said 
offence  to  be  imprisoned  in  the  [B'ou^se  of  Correction'],  at.  ,in  the  said 

county,  amd  there  Jeept  to  hard  labour  for  tlie  space  of  months.    And  we 

also  adjudge  the  said  C.  D.  to  pay  the  said  A.  B.the  sum  of  £  for  his 

costs  in  their  behalf,  and  if  the  said  sum  for  costs  be  not  paid  fortJiviith  [or  "  on  or 
before  next "],  then*  we  order  that  the  said  sum  be  levied  by  distress  amd 

sale  of  the  goods  and  chattels  of  the  said  C.  D.,  and  in  default  of  sufficient  distress 
in  that  behalf,  we  adjudge  *  the  said  O.  D.  to  be  imprisoned  in  the  said  house  of 
correction  [and  there  Tcept  to  hard  labow']  for  the  space  of  weeks,  to 

commence  at  and  from  the  termination  of  hia  imprisonment  aforesaid,  unless  the 
said  sum  for  costs  be  sooner  paid. 

Given  under  our  hands  and  seals  the  day  and  year  first  above  mentioned,  at 
in  the  county  aforesaid.  J.  S.  (L.  S.) 

S.  8.  (L.  S.) 

Or  where  the  issuiiig  of  a  distress  warrant  would  be  ruinous  to  the  defendant  or 
his  family,  or  it  appears  that  he  has  no_  goods  whereon  to  levy  a  distress,  then 
instead  of  the  words  between  the  asterisks  (*"),  say  "  Inasmuch  as  it  hath  been 
now  made  to  appear  to  us  that  the  issuing  of  a  warramt  of  distress  in  this  behalf 
would  be  ruinous  to  the  said  C.  D.  and  his  family  [or  'that  the  said  G.  D.  hath 
no  goods  or  chattels,  whereon  to  levy  the  said  sum  for  costs  by  distress'],  we 
adjudge"  die. 
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7.  Under 
otherStatutes.  VII.  SntTW  ttt)tt  StatUtfS. 

Assaults  on  the  metropolitan  police  are  punishable  also  under  the 
Metropolitan  Police  Act,  (2  &  3  Vict.  c.  47,  s.  18).  See  tit.  "  Police." 
Assaults  on  special  constables  are  provided  for  by  1  &  2  Will.  IV.  c.  4, 
s.  11 ;  or  county  or  district  under  2  &  3  Vict.  c.  93,  s.  8  ;  the  punish- 
ment is  a  penalty  not  exceeding  twenty  pounds,  in  addition  to  the 
liability  to  punishment  on  indictment  or  information.  See  tit.  "  Con- 
stable." 

On  borough  constables,  5  «fe  6  Will.  IV.,  c.  76,  s.  81.  See  tit. 
"  Constable." 

On  constables  appointed  on  canals  and  rivers,  see  3  &  4  Vict.  c. 
50,  s.  6 ;  and  on  constables,  under  the  Act  for  the  Prevention  of  Cruelty 
to  Animals,  (12  &  13  Vict.  c.  92),  see  tit. "  Constable,"  "  Animals." 

On  officer  of  prison,  5  &  6  Vict.  c.  98,  s.  25.    See  tit.  "  Gaol,"  Vol.  II. 

On  officer  of  workhouse  or  relieving  officer,  or  parish  officer,  13  &  14 
Vict.  c.  101,  s.  9 ;  4  &  5  Will.  IV.,  c.  76  ;  and  14  &  15  Vict.  c.  105,  s.  18. 
See  tit.  "  Poor,"  Vol.  IV. 

On  watchman,  &c.,  under  General  Lighting  and  Watching  Act,  3  & 
4  Will.  IV.,  c.  90,  s.  41.  See  tit.  "LigMing  and  Watching  of  Parishes," 
Vol.  IV. 

On  officer  of  county  court,  9  &  10  Vict.  c.  95,  s.  114.  See  tit.  "  County 
Court." 


J  HE  Justices  of  Assize  derive  their  origin  from  the  statute  of  West- 
minster, 2,  (13  Ed.  I.  c.  30,)  and  acquired  by  virtue  of  various  statutes 
between  Magna  Charta  and  the  reign  of  Edward  III.  inclusive,  com- 
plete original  jurisdiction  over  all  criminal  cases,  exclusive  jurisdiction 
in  certain  real  actions,  concurrent  jurisdiction  with  the  Courts  of 
Westminster,  to  give  judgments  in  others,  and  the  power  of  trying  all 
country  causes.  .The  statutes  by.  which  these  powers  and  authorities 
were  conferred  were  Magna  Charta,  stat.  of  Westminster,  2,  (13  Ed.  I. 
c.  30  ;  21  Ed.  I.  stat.  1 ;  27  Ed.  I.  cc.  3  &  4 ;  12  Ed.  11.  cc.  3  <fe  4  ;  2 
Ed.  III.  cc.  2, 16  ;  4  Ed.  III.  cc.  2,  11,  12  ;  5  Ed.  III.  c.  14  ;  9  Ed. 
III.  B.  1,  cc.  4  &  5  ;  14  Ed.  III.  st.  1,  c.  ]  6 ;  20  Ed.  III.  cc.  1,  6  ;  42 
Ed.  III.  c.  11.)  The  Justices  of  Assize  thus  succeeded  to  the  powers 
and  authorities  of  the  Justices  in  Eyre,  who  were  an  emanation  of  the 
Curia  Eegis  before  its  division  into  the  superior  courts  of  law,  and 
coequal  with  that  court  in  dignity  and  power,  and  from  the  time  of 
Edward  III.  may  be  said  to  have  served  in  their  stead. 

The  justices  originally  tried  assizes  and  certain  real  actions  by  virtue 
of  a  writ  or  commission  of  assize  directed  to  them,  and  certain  others 
under  the  authority  of  Magna  Charta,  the  stat.  of  Westminster,  2,  and 
other  statutes  ;  but  as  all  real  actions,  and  the  writs  relating  to  them, 
were  abolished  by  3  &  4  Will.  IV.,  c.  27,  s.  36,  this  commission  is  now 
of  no  force. 

There  are  four  commissions  under  which  the  Justices  of  Assize  now 
act: — 

1.  The  commission  of  nisi  prius,  by  virtue  of  the  statute  of  Westmin- 
ster the  2nd,  and  incidentally  granted  to  Justices  of  Assize,  and  by 
subsequent  statutes  thereunder.  The  commission  derives  its  name  from 
the  writ  of  venire  given  by  that  statute  which  ordained  that  all  inquisi- 
tions should  be  heard  before  the  justices  at  the  bench,  unless  one  of 
their  number,  and  some  person  associated  with  him,  should  go  into  the 
county  named  before  they  came  on  to  be  heard  at  Westminster,  and  gaye 
a  writ  of  venire  to  the  sheriff  by  which  the  jury  were  to  be  returned  at 
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Westminster.    {Nisi  talis  et  talis  die  et  loco  ad  partes  illas  venirint.)  It       Assizes. 

is  under  this  commission  that  the  Judges  of  Assize  have  ever  since  had    

jurisdiction  to  try  in  the  country  issues  in  fact  raised  in  the  superior 
courts,  which  would  otherwise  have  to  be  tried  at  Westminster. 
{Ex  parte  Fernandez,  10  C.  B.  JV.iS.  3  ;  30  i.  J.  C.  P.  321.) 

The  causes  were  usually  appointed  to  be  tried  at  Westminster,  in 
some  Easter  or  Michaelmas  term,  by  a  jury  returned  from  the  country, 
when  the  cause  of  action  arose  and  writs  of  venire  distringas  and 
habeas  corpora,  juratorum  went  to  the  sheriff  by  which  he  was  to  have 
the  jurors  in  attendance,  unless  before  {nisi  prius)  that  time  the  Judges 
of  Assizes  should  come  into  the  county.  These  writs,  in  which  the 
words  nisi  prius  appeared,  which  gave  the  name  to  the  commission,  no 
longer  exist  since  the  15  &  16  Vict.  c.  76,  s.  104,  which  abolished  the 
jury  process. 

2.  A  commission  of  general  gaol  delivery.  This  commission  dates 
from  the  27  Ed.  L  c.  3,  by  which  the  Justices  of  Assize  were,  if  they 
were  both  lay,  to  remain  after  taking  the  assizes,  and  if  one  were  a 
clerk,  then  one  of  the  knights  of  the  shire  was  to  be  associate  to  him, 
that  was  a  layman,  and  by  writ  to  deliver  the  gaols  of  the  shire  of  all 
manner  of  prisoners.    (See  form  of  the  commission,  Bugd.  Orig.  53  a). 

By  4  Ed.  III.  c.  2,  It  is  ordained  that  good  and  discreet  persons 
other  than  of  the  places,  if  they  be  found  sufficient,  shaU  be  assigned 
in  all  the  shires  of  England,  to  take  assizes,  juries,  and  certifications, 
and  to  deliver  the  gaols,  and  that  the  said  justices  shall  take  the  assizes, 
jxiries,  and  certifications,  and  deliver  the  gaols  at  the  least  three  times  a 
year,  and  more  often  if  need  be.  And  the  justices  assigned  to  deliver 
the  gaols  shall  have  power  to  deliver  the  same  gaols  of  those  that  shall 
be  indicted  before  the  keepers  of  the  peace,  and  that  the  said  keepers 
shall  send  their  indictments  before  the  justices,  and  they  shall  have 
power  to  inquire  of  sherifis,  gaolers,  and  other,  in  whose  ward  such 
indicted  person  shall  be  if  they  make  deliverance,  or  let  to  mainprise 
any  so  indicted  which  be  not  mainpernable,  and  to  punish  the  said 
sheriffs,  gaolers,  and  others,  if  they  do  anything  against  this  Act. 

3.  A  commission  of  oyer  and  terminer,  to  inquire,  hear,  and  determine 
all  treasons,  felonies,  and  all  injuries  and  offences  whatsoever,  and  under 
this  commission  persons  may  be  tried,  whether  they  b.e  in  gaol  or  at 
large.  It  is  said  that  four  commissioners  must  be  present  to  hold  a 
session  of  oyer  and  terminer,  {Faulkner's  case,  1  Wms.  Saund.  250,  (n.  1)  ; 
1  Chitt.  G.  L.  143,)  but  a  motion  for  a  habeas  corpus,  on  the  ground 
that  when  the  verdict  of  the  jury  was  returned  upon  which  a  prisoner 
had  been  convicted  one  commissioner  of  oyer  and  terminer,  instead  of 
two,  was  present,  was  refused,  though  the  court  sugested  that  the  objec- 
tion might  possibly  be  taken  on  a  writ  of  error,  {R.  v.  Carlide,  A  O.  <h 
P.  416);  one  commission  is  enough  for  the  whole  circuit,  and  is  made 
out  for  all  the  towns  in  the  circuit. 

4.  A  commission  of  the  peace,  in  every  county  or  circuit,  usually 
accompanies  that  of  oyer  and  terminer,  but  does  not  give  so  extensive 
a  jurisdiction,  being  confined  to  crimes  of  a  less  heinous  character. 

These  commissions  are  always  accompanied  by  writs  of  association, 
in  pursuance  of  the  statutes,  13  Ed.  I.  c.  30 ;  27  Ed.  I.  c.  4  ; 
12  Ed.  II.  c.  3 ;  whereby  certain  persons,  (usually  the  clerk  of 
assize  and  his  subordinate  officers,)  are  directed  to  associate  themselves 
with  the  justices,  sergeants,  and  Queen's  council,  and  they  are  required 
to  admit  the  said  persons  into  their  society,  in  order  to  take  the  assizes, 
&c.,  that  a  sufficient  supply  of  commissioners  may  never  be  wanting. 
But  to  prevent  the  delay  of  justice  by  the  absence  of  any  of  them, 
there  is  also  issued  as  of  course,  a  writ  of  si  non  omnes,  directing  that 
if  all  cannot  be  present,  then  that  any  two  of  them,  (a  judge,  a  sergeant, 
or  Queen's  council,  being  one,)  may  proceed  to  execute  the  commission. 
(2  Hale,  39  ;  2  Hawk,  cc.  5,  6,  7,  8, 3  Steph.  Com.  Ik.  5,  c.  4.) 

The  court  of  assize  is  a  superior  court  of  record,  and  a  judge  thereof 
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has  power  to  commit,  upon  a  general  warrant,  any  person  whom  the 
court  adjudges  to  have  committed  a  contempt  of  it,  by  conduct  which  it 
shall  deem  an  obstruction  of  the  course  of  justice.  {Ex  parte  Fer- 
nandez, 10  0.  -B.  N.S.Z;  30  L.  J.  C.  P.  321.)  In  that  case  a  witness 
was  committed  for  refusing  to  answer  a  question  wliich  the  judge 
deemed  a  lawful  one,  and  the  warrant  neither  set  forth  the  question  nor 
the  cause  of  committal,  and  the  imprisonment  was  for  a  fixed  term,  and 
the  warrant  was  held  good. 

The  proper  constitution  of  the  court,  depends  upon  the  respective 
commissions,  thus,  the  commission  of  assize  and  nisi  prius  is  directed 
to  the  judges,  and  sergeants,  and  Queen's  counsel,  on  the  circuit,  (13 
&  14  Vict.  c.  25).  The  commission  of  gaol  delivery,  which  is  a  distinct 
commission,  to  deliver  each  particular  gaol  on  the  circuit  is  directed  to 
the  same  persons. 

The  commission  of  oi/er  and  terminer  contains  the  names  not  only  of 
the  judges,  sergeants,  and  Queen's  counsel  on  circuit,  but  also  the  lord 
chancellor,  the  lord  president  of  the  council,  the  lord  privy  seal,  and 
the  noblemen  in  the  district  of  the  circuit,  the  quorum  consisting  of 
the  judges,  sergeants,  and  Queen's  counsel.  The  power  to  name 
Queen's  counsel,  was  given  by  13  &  14  Vict.  c.  25,  which  enacts,  "  Any 
person  being  one  of  her  Majesty's  counsel  learned  in  the  law,  or  being 
a  barrister-at-law,  having  a  patent  of  precedence,  may  be  named  in  any 
commission  for  the  despatch  of  civil  or  criminal  business,  at  any  county 
or  place,  or  upon  any  circuit  in  England  and  Wales,  or  either  of  them, 
or  though  such  person  be  not  of  the  degree  of  the  coif,  and  any  such 
person  shall  and  may,  und6r  any  commission  in  which  he  shall  be  so 
named,  be  and  act  as  a  judge,  or  commissioner  of  assize,  as  fully  to  all 
intents  and  purposes,  as  if  at  the  time  of  issuing  such  commission,  and 
since  he  had  been  of  the  degree  of  the  coif :  any  law,  custom,  or  usage 
to  the  contrary  notwithstanding.  To  the  persons  named  in  the  several 
writs,  the  associates  are  to  be  added.  Any  two  present  in  court,  of 
whom  one  must  be  of  the  quorum,  are  sufficient  to  make  a  court. 

By  the  statute  of  Westminster  the  2nd,  the  nisi  prius  causes  to  be. 
tried  by  the  Judge  of  Assize,  must  have  been  brought  in  the  Court  of 
Queen's  Bench,  or  Common  Pleas ;  and  where  a  record  was  brought  down 
from  the  Court  of  Exchequer,  a  separate  commission  had  to  issue  from 
that  court,  to  enable  the  Judges  of  Assize  to  try  it,  but  by  the  2  &  3 
Vict.  c.  22,  all  Judges  of  Assize  are  authorized  to  try  all  causes 
pending  in  the  Court  of  Exchequer,  which  may  be  brought  before  them 
on  circuit.  The  justices  of  nisi  prius  have  jurisdiction  as  such,  in  cases 
of  felony  or  treason,  by  14  Hen.  VI.  c.  1.     (See  2  Hole,  39,  42.) 

And  upon  an  indictment  found  at  the  sessions,  and  transmitted  to 
the  assizes,  by  the  Justices  at  Sessions,  though  it  be  not  returned  by 
certiorari,  the  Judges  of  Assize  should  try  it.  (B.  v.  Wetherell,  B.  da 
B.  O.  G.  381.) 

The  various  commissions  under  which  the  Judges  of  Assize  act,  have 
more  or  less  extensive  operation,  according  to  the  wording  of  each, 
but  the  same  persons  being  entrusted  with  all  these  commissions  of 
assize,  they  may  proceed  under  one  where  they  have  no  jurisdiction, 
under  another,  and  may  execute  them  at  the  same  time.  (2  Hale,  34  ; 
2  Hawk,  c.  5,  s.  21.)  The  effect  of  these  commissions,  upon  the  judges 
opening  them  in  a  county,  has  not  the  effect  of  superseding  a  commission 
of  the  peace  in  that  county,  so  that  a  court  of  quarter  sessions,  borough, 
or  county,  may  sit  with  perfect  validity,  at  the  same  time  that  the  judges 
of  assize  are  sitting,  in  the  same  county,  notwithstanding  the  possibility 
of  a  clash  of  authorities,  in  carrying  out  the  commission  of  gaol  delivery, 
and  the  local  commission  of  the  peace.  {Smith  v.  the  Queen  in  error  13 
Q.  B.  738  ;  18  L.  J.  M.  0.  207.)  It  however  need  hardly  be  said,  that  it 
would  not  be  decent  for  the  coiirt  of  quarter  sessions  to  sit  in  the  same 
town,  at  the  same  time  with  the  court  of  assize.  In  that  case  error 
was  brought  from  the  general  quarter  sessions,  for  the  borough  of 
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Mauchestei',  holdeu  before  the  recorder,  at  the  time  when  the  judges  of       Assizes. 

assize  were  sitting  under  their  commission  of  oyer  and  terminer  and   

general  gaol  delivery  at  Liverpool,  upon  a  conviction  for  felony  thereat, 
and  it  was  held  that  the  conviction  was  good.  But  the  court  in  deliver- 
ing judgment  said,  that  although  we  are  of  opinion  that  there  was  no 
defect  of  jurisdiction,  nor  indeed  on  a  consideration  of  all  the  circum- 
stances any  inconvenience  in  the  holding  of  the  sessions,  at  which  the 
plaintiff  in  error  was  convicted  during  the  time  of  the  assizes,  for  in  this 
respect  there  may  be  an  obvious  distinction  between  a  recorder  and  the 
magistrates  of  a  county,  yet  we  cannot  dismiss  the  case  without 
expressing  our  opinion  that  it  would  be  highly  inconvenient  and  im- 
proper, generally  speaking,  for  the  magistrates  of  a  county  to  hold  their 
sessions  concurrently  with  the  assizes,  even  in  a  different  part  of  the 
county ;  of  course  we  cannot  anticipate  that  they  should  hold  them 
concurrently  at  the  same  place.     {Smith  v.  Beg.,  vM  sup.) 

The  assizes  are  described  in  the  record  as  of  one  day,  and  the  entiy  Duration  of 
in  it  refers  all  the  proceedings  to  the  commission  day  of  the  assizes,  but,  assizes, 
for  the  purposes  of  doing  substantial  justice  in  a  collateral  proceeding, 
it  may  be  shewn  that  such  legal  day  consisted  of  several  natural  days, 
or  even  of  a  fraction  of  a  day,  and  that  a  conviction  took  place,  or  a 
fact  occurred,  on  the  day  or  at  the  time  of  day  on  which  in  truth  it  so 
occurred.  {W/dtaker  v.  fVisbej/,  12  0.  B.  44;  21  L.  J.  0.  P.  116.)  Thus, 
in  an  action  of  trover  to  recover  goods,  where  the  plaintiff  claimed  under 
a  deed  of  assignment  executed  on  the  20th  of  March,  by  T.  W.,  the 
plaintiff's  brother,  who  was  tried  and  convicted  of  felony  at  the  assizes 
at  C,  of  which  the  commission  day  was  on  the  19th  of  March,  and  the 
trial  and  conviction  of  whom  took  place  on  the  24th  of  March.  The 
defendants  were  the  corporation  of  0.,  who  claimed  as  grantees  of  the 
goods  of  felons  convict.  The  record  as  drawn  up  began  with  a  caption, 
that  on  a  certain  assize,  held  on  the  19th  of  March,  the  jury  presented, 
iStc.  The  court,  however,  held  the  plaintiff  entitled  to  recovei',  on  the 
ground  that,  on  the  broad  principle  that  truth  was  to  prevail  over 
fiction,  the  record  might  be  explained  to  mean  that  the  assizes  began  on 
the  19th,  but  continued  beyond  that  day ;  and  it  might  be  shewn  that 
the  trial  and  conviction,  in  fact,  took  place  on  the  24th.  (WAitaker  v. 
Wisbey,  ubi  sup.) 

And  at  any  time  during  the  assizes,  even  though  after  the  business 
is  over,  and  they  have  been  adjourned  to  the  judges'  lodgings,  a  sentence 
may  be  corrected  or  altered.  (B.  v.  Fletcher,  B.  S  By.  C.  6. 58.)  For 
some  purposes  the  whole  circuit  is  deemed  continuous,  as  for  instance, 
to  protect  a  barrister  practising  on  it  from  being  taken  in  execution  on 
civil  process.     {Be  Sheriff  of  Oxfordshire,  %  C.  S  K.  200.) 

The  assizes  are  held  twice  in  every  year,  in  the  respective  vacations, 
after  Hilary  and  Trinity  terms.  And  it  is  also  usual  to  issue  special 
commissions  of  oyer  and  terminer,  wad.  general  gaol  delivery  to  a  judge, 
to  deliver  the  gaols  in  certain  places  on  the  circuit,  after  Michaelmas 
term. 

The  power  of  directing  at  what  place  or  places  in  any  county  in  power  to  alter 
England  or  Wales  the  assizes  shall  be  held,  and  in  how  many  places  in  circuits. 
a  county,  and  of  issuing  special  commission,  is  by  the  26  &  27  Vict. 
c.  122,  s.  1.  "Her  Majesty,  by  and  with  the  advice  of  the  most  honour- 
able Privy  Council,  shall  have  power,  from  time  to  time,  to  order  and 
direct  that  the  circuits  of  her  Majesty's  judges  in  England  and  Wales, 
or  any  of  such  circuits,  shall  be  altered  by  taking  away  from  any 
circuit,  any  county  or  counties,  or  any  part  or  parts  of  any  county  or 
counties,  and  annexing  the  same  to  any  other  circuit  or  circuits,  and 
every  such  alteration  shall  take  effect  upon,  and  from  the  date  of  the 
order  in  council,  in  and  by  which  the  same  shall  be  ordered  and 
directed,  or  from  such  other  time  as  shall  be  provided  in  such  order." 

By  sect.  2,  "  all  the  powers  and  provisions  contained  in  the  3  &  4 
Will.  IV.  c.  71,  s.  3,  shall  extend,  so  far  as  the  same  are  applicablej  to  all 
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orders  in  council  to  be  made,  and  to  all  acts  to  be  done  by  virtue  of  this 
Act,  and  may  be  used  and  applied  for  any  of  the  purposes  herein 
mentioned." 

Sections  3  &  4  relate  to  the  salaries  of  clerks  of  assize  on  the  altera- 
tion of  circuits,  and  to  altering  the  number  of  revising  barristers. 

The  3  &  4  Will.  IV.  c.  71,  s.  3,  enacts,  "In  case  his  Majesty,  by  and  vrith 
the  advice  of  his  most  honourable  Privy  Council,  shall  think  fit  to  order 
and  dirfect  that  the  assizes  Or  any  such  special  commissions  shall  be 
holden  at  more  than  one  place  in  any  one  county,  it  shall  be  lawful  for 
his  Majesty,  by  and  with  the  advice  aforesaid,  to  divide  any  such 
county  for  the  purposes  of  this  Act,  and  to  make  rules  and  regulations 
touching  the  venue  in  all  cases,  civil  and  criminal,  then  pending  or 
thereafter  to  be  pending  and  to  be  tried  within  any  division  of  such 
county  so  to  be  made  as  aforesaid;  and  touching  the  liability  and 
attendance  of  jurors,  whether  grand  jurors,  special  jurors,  or  common 
jurors,  at  the  assizes  and  sessions  a,s  aforesaid,  or  at  any  sessions  under 
any  special  commissions  to  be  holden  within  any  such  division  ;  and 
touching  the  use  of  any  house  of  correction  or  prison  as  a  common 
gaol,  and  the  government  and  keeping  thereof  ;  and  touching  the 
alterations  of  any  comlnissions,  writs,  precepts  or  other  proceedings 
whatsoever  for  carrying  into  effect  the  purposes  of  this  Act ;  and  touch- 
ing any  other  matters  that  may  be  retjuisite  for  carrying  into  effect  the 
purposes  of  this  Act ;  and  all  slich  rules  and  regulations  shall  be  of  the 
like  force  and  effect  as  if  the  same  had  been  made  by  the  authority  of 
Parliament,  and  shall  be  notified  in  the  London  Gazette,  or  in  such 
other  manner  as  his  Majesty,  by  and  with  the  advice  of  his  most 
honourable  Privy  Council,  shall  think  fit  to  ditect." 

By  2  &  3  Vict.  c.  72,  intituled, "  An  Act  for  enabling  Justices  of  Assise 
and  Nisi  Prius,  Oyer  and  Terminer,  and  Gaol  Delivei-y,  to  hold  Courts 
for  Counties  at  large  in  adjoining  Counties  of  Cities  and  Towns,  and 
conversely,"  (24th  August,  1839,)  reciting  "  That  it  would  facilitate  the 
dispatch  of  business  if  her  Majesty's  justices  of  assize  were  authorized 
to  hold  the  assizes  of  and  for  the  counties  at  large  in  England  and 
"Wales,  and  also  of  and  for  any  county  of  a  city,  county  of  a  town, 
borough,  or  other  jurisdiction  locally  situate  within  or  adjacent  to  such 
county  at  large,  in  any  court  house  or  other  building,  whether  in  or 
belonging  to  such  county  at  large,  or  in  or  belonging  to  such  county  of 
a  city,  county  of  a  town,  borough,  or  other  jurisdiction,  indiscrimi- 
nately:" it  was  therefore  enacted,  "that  it  shall  be  lawful  for  her 
Majesty's  justices  of  assize,  or  other  her  Majesty's  commissioners  by 
whom  any  court  shall  be  holden  by  virtue  of  any  of  her  Majesty's 
commissions  of  assize  or  nisi  prius,  oyer  and  teritiiner,  or  general  gaol 
delivery,  to  hold  such  court  for  any  county  at  large  in  Ehgland  and 
"Wales,  and  also  for  any  county  of  a  city,  county  of  a  town,  borough,  or 
other  jurisdiction  locally  situate  within  or  adjacent  to  siich  county  at 
large,  in  any  court  house  or  other  building,  whether  in  or  belonging  to 
such  county  at  large,  or  in  or  belonging  to  any  such  county  of  a  city, 
county  of  a  town,  borough,  or  other  jurisdiction,  indiscriminately,  and 
also  from  time  to  time,  as  often  as  they  shall  see  fit,  by  proclamation  in 
open  court,  to  adjourn  any  such  court  from  the  court  house  or  other 
building  wherein  they  shall  then  be  holding  the  same  to  such  other 
court  house  or  building  as  they  may  deem  convenient,  whether  in  and 
belonging  to  such  county  at  large,  or  vrithin  and  belonging  to  such 
county  of  a  city,  county  of  a,  town,  borough,  or  other  jurisdiction 
locally  situate  within  or  adjacent  to  the  same  as  aforesaid  ;  and  all 
jurors,  prosecutors,  witnesses,  and  other  persons  who  may  have  been 
required  to  appear  before  the  said  justices  and  commissioners  in  any  cause, 
criminal  Or  civil,  shall  give  attendance  before  the  said  justices  and 
commissioners  wherever  the  said  court  shall  be  holden  as  aforesaid, 
and  there  shall  do  all  such  things  as  they  ought  to  have  done  before, 
ahd  at  the  courts  holden  before  such  justices  and  commissioners   if 
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this  Act  had  not  been  made,  and  in  default  thereof  shall  be  subject  to       Assises. 

snch  and  the  same  penalties  and  forfeitures  for  such  their  default ;  and  

all  evidence  given  and  all  things  done  at  any  such  court  shall  be 
deemed,  and  in  all  indictments,  pleadings,  rules,  and  entries  shall  be 
alleged,  to  have  been  given  and  done  respectively  -within  the  county 
at  large,  or  within  the  county  of  a  city,  county  of  a  town,  borough,  or 
other  jurisdiction  (as  the  case  may  be)  within  which  such  court  would 
have  been  holden  if  this  Act  had  not  been  made  ;  provided  always,  that  Proviso, 
nothing  herein  contained  shall  authorize  the  holding  of  any  such  court 
in  atiy  place  more  than  three  miles  distant  from  the  county,  city,  town, 
borough,  or  other  jurisdiction  for  which  such  court  is  holden." 

The  assizes  are  commenced  by  the  opening  and  reading  of  the  com-  Opening  of 
mission  in  the  presence  of   one  of   the  quorum  commissioners,  for  assizes. 
which  certain  days  are  appointed  before  the  commencement  of  the 
circuit  at  the  respective  towns,  and  unless  the  same  shall  be  prevented 
the  by  pressure  of  business  elsewhere,  or  by  some  unforeseen  cause  or 
accident,  such  commissions  must  be  opened  and  read  on  the  very  days 
appointed  for  that  purpose,  but  if  it  shall  so  happen  that  that  is  not 
done  on  the  proper  day,  it  may  now  be  doiie  on  the  following  day,  or 
if  the  following  day  be  a  ^iitiday  Or  any  other  day  of  public  rest,  then 
on  the  succeeding  day,  but  the  cause  of  delay  must  be  certified  to  the 
Lord  Chancellor  under  the  hand  and  seal  of  the  quorum  commissioner 
before   whom  the   same  were  opened  and  read.     (3  Geo.  IV.,  c.  10.)  wiennot 
That  statute  enacts,  "  That  whenever  it  shall  so  happen  that  commis-  ?P™?'*'  ^'^  "" 
sions  of  assize  shall  not  be  opened,  and  read  in  the  presence  of  one  of  may  bl'openod, 
the  quorum  commissioners  at  any  place  specified  for  holding  the  assize  &c.  on  following 
on  the  very  day  appointed  for  such  purpose,  it  shall  and  may  be  lawful  ^^'  *°' 
to  open  and  read  the  same  in  the  presence  of  one  of  the  quorum  com- 
missioners therein  named  on  the  following  day,  or  if  the  following  day 
shall  be  on  a  Sunday,  or  any  other  day  of  public  rest,  then  on  the  suc- 
ceeding day ;  and  such  opening  and  reading  thereof  shall  be  as  effectual 
to  all  intents  and  purposes  as  if  the  same  had  been  opened  and  read  in 
the  presence  of  one  of  the  quorum  commissioners  on  the  very  day  ap- 
pointed for  that  purpose,  and  shall  be  deemfed  and  taken  to  be  an  open- 
ing and  reading  thereof  on  the  day  for  that  purpose  appointed  ;  and 
all  records  and  other  proceedings  under  or  relating  to  any  commission 
which  may  be  opened  and  read  by  virtue  of  this  Act,  shall  and  may  be 
drawn  up,  entered,  and  made  out  under  the  same  date,  and  in  the  same 
form  in  all  respects  as  if  such  commission  had  been  opened  and  read  on  Hust  be  opened 
the  day  originally  appointed  for  that  purpose  :  provided  always,  that  on  day  appointed, 
the  judges  and  quorum  commissioners  are  hereby  directed  and  required  'f"i°'P>^8'™*«iJ. 
to  have  such  commissions  opened  and  read  on  the  very  days  appointed 
for  that  purpose,  unless  the  same  shall  be  prevented  by  the  pressure  of 
business  elsewhere,  or  by  some  unforeseen  cause  or  accident." 

Sect.  2.  "  In  every  case  in  which  it  shall  happen  that  any  such  com-  Cause  of  delay  to 
mission  shall  be  opened  and  read  under  the  provisions  of  and  accord-  J>e  certified  to 
ing  to  this  Actj  the  quorum  commissioner  before  whom  the  same  shall  ^j_  onanoeUor 
be  opened  and  rfead  shall,  under  his  hand  and  seal,  certify  to  the  lord 
chancellorj  lord  keeper,  or  lords  commissioners  of  the  great  seal  for  the 
time  being,  that  the  said  commisson  was  so  opened,  and  the  cause  of  the 
delay  of  opening  and  reading  the  same,  which  certificate  shaR  be  en- 
rolled in  the  High  Court  of  Chanceryi" 

As  to  the  holding  the  assizes  in  Chester  and  Wales,  see  the  1  Will.  Assizes  in 

TTr        Hrn  .  Cnester  ana 

J.  V  .  C.  70._  Wales. 

The  2  Will.  IV.  c.  47,  relates  to  the  holding  the  assizes  in  Norfolk  Assizes  in 
and  Norwich.  ^""^"^ 

Stat.  19  Geo.  III.  C;  74,  s.  70,  made  perpetual  by  39  Geo.  III.  c.  46,  Lodgings  of 
reciting  "  That  the  courts  of  assize,  nisi  pr'ms,  oyer  and  terminer,  and  J™^^^' 
gaol  delivery,  for  several  counties  at  large,  are  often  held  in  or  near 
cities  or  towns  that  are  counties  of  themselves,  and  at  the  same  time 
with  the  like  courts  for  the  said  cities  or  towns ;  and  inconveniences 
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Asskes.  frequently  arise  in  transacting  the  business  of  the  several  courts,  for 
that  the  lodgings  of  the  judges  are  situate  either  only  in  the  county  at 
large,  or  only  in  the  county  of  such  city  or  town,"  enacts,  "  That  when- 
ever the  said  courts  for  any  county  at  large  in  England  shall  be  held  in 
or  near  any  city  or  town  which  is  also  a  county  of  itself,  with  the  like 
or  any  of  the  like  courts  for  the  said  city  or  town,  the  lodgings  of  the 
judges  shall  be  construed  and  taken  to  be  situate  both  within  the 
county  at  large,  and  also  within  the  county  of  such  city  or  town,  for 
transacting  the  business  of  the  assizes  for  such  county  at  large,  and  for 
the  county  of  such  city  or  town  during  the  time  that  such  judge  or 
judges  shall  continue  therein  for  the  execution  of  their  several 
commissions." 
Slilre-liall,  &c.  As  to  the  judges'  lodgings  and  other  matters  relative  to  the  shire- 

ball,  see  the  7  Geo.  IV.  c.  68,  and  2  &  3  Vict.  c.  69,  post,  "  Shire-hall," 
Vol.  V. 


Power  of  seesicns 
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iieanmg  of  term.  J[  HIS  word,  as  a  law  term,  we  have  immediately  from  the  French 
attacker,  to  tye,  or  make  fast.  The  Italian  word  is  attacare  ;  the 
Spanish,  attacar;  and  the  Saxon,  tcecan,  to  take. 

It  signifies  the  taking  of  a  man's  body  by  commandment  of  a  writ 
or  precept ;  and  is  properly  grantable  in  cases  of  contempts,  against 
which  for  the  most  part  all  courts  of  record  generally,  but  more 
especially  those  of  Westminster  Hall,  and  above  all,  the  court  of 
Queen's  bench,  may  proceed  in  a  summary  manner,  according  to  their 
discretion.     (2  Hawk.  c.  22,  s.  1 ;  3  iStm.  Com.  364,  4th  ed.) 

In  the  case  of  iJ.  v.  Bartlett,  2  Sess.  Gas.  Ca.  176,  p.  291,  it  is  said  that 
generally  the  sessions  have  not  a  power  to  award  an  attachment :  but 
the  court  said  they  would  not  determine  how  it  would  have  been,  if 
they  had  committed  the  person  for  contempt ;  but  the  ordinary  and 
proper  melhod  is  by  indictment. 

As  each  court,  however,  is  in  general  considered  to  be  a  proper 
judge  of  its  own  contempts,  {Crosby's  case,  3  Wils.  199,)  the  court  of 
Queen's  bench  will  not  grant  an  attachment  for  a  contempt  to  an 
inferior  jurisdiction,  but  leave  it  to  be  punished  by  that  coiirt  against 
which  the  contempt  has  been  committed.  (R.x.£rownell,\A.d:JS. 
598  ;  R.  V.  Birchett,  1  Stra.  567  ;  2  Hawk.  c.  22,  s.  2 ;  R.  v.  Mile  End, 
1  Ld.  Baym.  676.) 

When  an  order,  however,  is  confirmed  by  the  court  above,  an  attach- 
ment lies  for  non-performance  of  it ;  and  therefore  the  court  will  not 
take  security  of  the  party  for  performance  of  it.  {Q.  v.  Chaffey,  2  Ld. 
Baym.  858  ;  1  Bott.  472.) 

If  a  witness  neglect  to  obey  a  subpoena  to  attend  before  the  gTandjury 
at  assizes,  en  an  affidavit  that  he  was  material  to  the  prosecutor's  case, 
and  was  duly  served  with  a  subpoena  issued  from  the  crown  office,  the 
Court  of  Queen's  Bench  will  grant  an  attachment  against  him,  on  which 
he  may  be  taken  and  committed  till  after  the  trial  of  the  offender, 
when  an  order  will  be  made  for  his  discharge.  (R.  v.  Ring,  8  T.  R. 
585  ;  R.  V.  Willett,  6  T.  R.  295  ;  R.  v.  Bixon,  3  Burr.  1687  ;  R.  v. 
BrowneU,  1  A.  di  E.  698.)  ■  So  where  the  witness,  a  parish  officer, 
refused  to  give  evidence  before  justices  at  petty  sessions,  after  he  had 
been  served  with  a  subpoena  duces  tecum,  which  had  issued  from  tlie 
crown  office,  which  required  him  to  produce  before  the  justices  in  petty 
sessions  a  rate-book  in  his  custody,  in  order  to  its  being  made  evidence 
of  the  settlement  of  a  pauper  then  about  to  undergo  examination,  a 
rule  for  an  attachment  against  him  for  his  contempt  was  made  absolute. 
(Reg.  V.  Oreenaway,  7  Q.  i.  126 ;  Reg.  v.  Carey,  ibid)  But  an  attachment 
will  not  be  granted  by  the  Court  of  Queen's  Bench  for  the  contempt 
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of  a  subpoena,  under  the  seal  of  the  Gustos  Botulorum,  issued  by  the     Attamder. 

court  of  quarter  sessions.     (B.  v.  Brownell,  \  A.  &  E.  598.)  

By  the45  Geo.  III.  c.  92,  s.  3,  persona  served  with  a  crown  office  subpoena 
are  liable  to  an  attachment  for  a  contempt  where  the  subpoena  is  served 
in  one  part  of  the  United  Kingdom  to  give  evidence  in  another  part — 
the  parts  signified  being  England,  Scotland,  and  Ireland,  and  that  Act 
does  not  apply  to  subpcenas  issued  by  the  quarter  sessions.  (R.  v. 
Brownell,  I  A.  &  E.  598.) 

See  further  tit.  "Sessions,"  Vol.  V. 

A  rule  nisi  for  an  attachment  against  the  governor  of  a  prison  was 
gi'anted  by  the  Court  of  Exchequer  for'not  permitting  process  of  the 
court  to  be  served  upon  a  prisoner  who  was  undergoing  a  criminal 
sentence,  although  the  governor  had  refused  on  the  ground  that  the 
visiting  justices  of  the  prison  had  made  a  regulation  that  no  prisoner 
should  be  served  with  civil  process  while  undergoing  sentence. 
{Dawson  v.  Le  Gapelain,  7  Exoh.  667;  21  L.  J.  Ex.  219.) 


Ettatntrer. 

X  HE  difference  between  a  man  attainted  and  convicted  is,  that  a  man 
is  said  to  be  convicted  before  he  hath  judgment,  as  if  a  man  be  con- 
victed by  verdict  or  confession,  and  when  he  hath  his  judgment  upon 
the  verdict  or  confession,  then  he  is  said  to  be  attainted.  (1  Inst.  390  b.) 

That  is  to  say,  his  blood  is  become  {attinctus)  tainted,  stained,  or  cor- 
rupted ;  insomuch  that  by  the  common  law,  in  cases  of  treason  or 
felony,  his  children  or  other  kindred  cannot  inherit  his  estate,  nor  his 
wife  claim  her  dower  ;  and  the  same  cannot  be  restored  or  saved  but 
by  act  of  parliament ;  and  therefore,  in  divers  instances,  there  is  a 
special  provision  by  act  of  parliament  that  such  or  such  an  attainder 
shall  not  work  corruption  of  blood,  loss  of  dower,  nor  disherison  of 
heirs.     (1  Inst.  391  b.) 

By  stat.  54  Geo.  III.  c.  145,  intituled  "An  Act  to  take  away  corrup- 
tion of  blood  save  in  certain  cases,  "  it  is  enacted, "  That  no  attainder  for  Attainder 
felony  which  shall  take  place  from  and  after  the  passing  of  this  Act,  abolished  in 
save  and  except  in  the  cases  of  the  crime  of  high  treason,  or  of  the  °'°°'  ™*^'' 
crimes  of  petit-treason  or  murder,  or  of  abetting,  procuring,  or  counsel- 
ling the  same,  shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the 
prejudice  of  the  right  or  title  of  any  person  or  persons  other  than  the 
right  or  title  of  the  offender  or  offenders,  during  his,  her,  or  their 
natural  lives  only ;  and  that  it  shall  be  lawful  to  every  person  or 
persons,  to  whom  the  right  or  interest  of  any  lands,  tenements,  or  here- 
ditaments, after  the  death  of  any  such  offender  or  offenders,  should  or 
might  have  appertained  if  no  such  attainder  had  been,  to  enter  into  the 
same." 

As  to  attainder  in  general,  see  1  Oh.  0.  L.  723  to  742  ;  as  to  when  it 
ensues  {Id.  723)  ;  the  meaning  and  effect  of  {Id.  725) ;  its  consequences 
in  forfeiture  of  real  property  {Id.  727  ;  Doe  d.  Evans  v.  Evans,  5  B.  & 
Ores.  584  ;  S  D.  &  B.  399,  S.  C. ;  Doe.  d.  Griffiths  v.  Pritchard,  5  B.  & 
Adol.  765  ;  2  Nev.  &  M.  489,  S.  G. ;  The  Earldom  of  Perth,  2  E.  L.  G.  44) ; 
in  forfeiture  of  personal  property  (1  Ghitt.  G.  G.  cSh  Id.  730) ;  in  forfeiture 
of  choses  in  action,  see  Bishop  v.  Curtis,  21  L.  J.  Q.  B.  391 ;  Bullock  v. 
Dods,  2B.  &  A.  258  ;  in  forfeiture  as  altered  by  statutes  {Id.  733) ;  to 
what  time  the  forfeiture  relates  {Id.  735) ;  what  to  be  done  with  the 
felon's  goods  {Id.  736) ;  of  the  loss  of  dower  by  {Id.  738) ;  corruption 
of  blood  by  {Id.  740  ;  Kynnaird  v.  Leslie,  35  L.  J.  G.  P.  226)  ;  see  also 
Deacon,  Grim.  Law.  Dig.  tit.  "  AttaiThder." 

The  statute  13  &  14  Vict.  c.  60,  s.  46,  enacts  that  no  lands,  stock,  or  Attainder  of 

trustee,  &c. 
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chose  in  action  vested  upon  any  trust  or  by  way  of  mortgage,  shal^ 
be  forfeited  by  reason  of  attainder,  or  conviction  of  the_  trustee  or 
mortgagee,  but  this  exemption  is  not  to  extend  to  any  beneficial  interest 
of  the  trustee  or  mortgagee,     (s.  47.) 

By  the  common  law  no  accessary  could  be  tried  until  after  the  prin- 
cipal had  been  not  only  convicted,  but  also  attainted,  but  now  by  24 
&  25  Vict.  c.  94,  s.  5,  if  the  principal  offender  has  been  in  any  wise 
comvicted,  the  accessary  may  be  proceeded  against  as  if  the  principal 
felon  had  been  attainted,  notwithstanding  the  principal  may  die  or  be 
pardoned,  or  otherwise  delivered  before  attainder.  See  tit.  "  Accessary,'" 
ante,  p.  28. 

As  to  the  plea  of  autrefois  attaint,  see  post,  "Autrefois  Attaint." 


^tttmpt^  antr  ^olicttatiotiiS  to 
tontnttt  €vimt0. 

Solicitations.  AT  common  law  it  is  a  misdemeanour  to  incite  another  to  the  commis- 
sion of  any  indictable  offence,  tljough  the  solicitation  does  not  succeed ; 
{R.  V.  Higgims,  2  East  5  ;  SchojieWs  case,  CqlA-  397  ;  and  see  JR.  v.  Sutton, 
2  Stra.  1074  ;)  as  soliciting  a  servant  to  steal  his  master's  goods,  or  the 
like.    {Id.  ;  sed  vid.  R.  v.  Oollimgwood,  6  Mod.  289.) 

But  as  the  offence  of  an  illegal  solicitation  rests  in  tendency  only,  a 
greater  degree  of  particularity  is  requisite  in  the  indictment,  in  stating 
the  manner  and  means  of  the  solicitation,  for  by  these  alone  can  the 
defendant's  criminality  be  tried.     (1  Sta/rh.  G.  L.  133.) 

To  solicit  a  responsible  agent  to  commit  a  crime  and  furnish  him  with 
the  means  of  so  doing,  so  that  if  he  commit  the  crime  he  would  be  sole 
principal  felon,  and  the  other  an  accessary  before  the  fact,  is,  however, 
not  an  attempt  to  commit  the  crime  in  the  solicitor.  (See  Reg.  v. 
Williams,  1  Den.  0.  0.  39.) 

It  is  a  misdemeanourto  solicit  a  member  of  the  Privy  Council  to  accept 
a  bribe  for  the  disposal  of  an  office  ;  (R.  v.  Vaugha/n,  4  Burr.  2494 ; 
and  see  R.  v.  Pollmam,,  2  Camp.  229  ;  R.  v.  Plympton,  2  Ld.  Raym.  1377  ;) 
or  to  offer  a,  bribe  to  a  juryman  ;  (Young's  case,  cited  in  2  Hast,  14, 
16;)  or  a  voter  at  an  election  of  members  of  parliament.  {4:  Burr. 
2500  ;  and  see  post,  "  Bribery,"  Vol.  II.) 
Attempts.  It  also  seems  that  an  attempt  to  commit  a  felony  is  a  misdemeanour, 

and  every  attempt  (not  every  intention)  to  commit  a  misdemeanoiu-  ia  a 
misdemeanom- ;  {R.  v.  Higgins,  2  East,  8  ;  Reg.  v.  Martin,  9C.  <&P.  213, 
215  ; )  and  an  attempt  to  commit  a  statutable  misdemeanour  ia  as  much 
a  misdemeanour  as  an  attempt  to  commit  a  common  law  misdemean- 
our ;  {Schofield's  case,  R.  &  R.  G.  G.  107,  n. ;  and  see  R.  v.  Butler,  6C.S 
P.  368  ;  jB.  v.  Roderick,  1 0.  <SaP.  795 ;)  but  a  mere  intention  to  commit  a 
misdemeanour  is  not  criminal.  Some  act  is  required,  but  acts  only  re- 
motely leading  towards  the  commission  of  a  misdemeanour  are  not  to  be 
considered  as  attempts  to  commit  it  whilst  acts  immediately  connected 
with  it  are.  [Reg.  v.  Eagleton,  1  Bears.  G.  G.  538  ;  24  L.  J.  M.  G.  158  ; 
Reg.  V.  Roberts,  Dears.  539  ;  25  L.  J.  iff.  0.  17.)  To  obtain  credit  in 
account  where  no  further  step  would  be  necessary,  in  order  to 
receive  payment  if  the  receipt  were  not  prevented  by  the  discovery 
of  the  fraud,  is  a  sufficient  act  to  constitute  an  attempt  to  obtain  money 
under  false  pretences.  Where  a  baker  was  indicted  for  attempting  to 
defraud  the  guardians  of  the  poor  of  a  parish  by  falsely  pretending 
that  he  had  supplied  loaves  of  bread  to  the  poor  under  a  contract 
of  a  larger  weight  than  the  true  weight,  the  false  statements  were 
made  by  means  of  the  prisoner  returning  to  the  relieving  officer 
tickets  for  loaves  given  to  paupers,  with  a  written  statement  that  the 
loaves  of  the  larger  weight  had  been  supplied  in  accordance  with  the 
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tickets,  wh.ereupou  the  prisoner  obtained  credit  in  the  relieving  officer's  Attempts  and 
book  for  the  amount,  and  the  money  would  be  paid  at  the  time  fixed  by  Solicitation's 
contract,  he  was  held  guilty  of  the  attempt.    {lb.)  to  commit 

And  so  where  a  servant  by  means  of  the  substitution  of  a  false         Crimes. 

weight  in  the  course  of  weighing  out  meat  for  the  supply  of  soldiers'   

messes,  caused  each  portion  to  be  less  than  the  proper  weight,  whereby  -A-ttempt  to  steal. 
a  surplus  of  the  hulk  remained  after  the  weighing  was  over,  which  he 
intended  to  carry  away  and  appropriate  to  his  own  use,  but  Ijefore  the 
surplus  was  removed  the  cheat  was  discovered,  he  was  held  guilty  of  an 
attempt  to  steal.  {Beg.  v.  Ghees&ioficm,  L.  &  0. 140  ;  31  L.  J.  M.  0.  89.)  It 
was  there  said  that  there  was  a  difference  between  the  preparation  an- 
tecedent to  an  offence,  and  the  actual  attempt,  but  that,  in  that  case 
the  actual  transaction  had  commenced. 

A  man  falsely  stated  to  a  pawnbroker  that  a  chain  was  silver,  and  Attempt  to 
asked  for  ten  shillings  on  it.  The  pawnbroker  examined  and  tested  the  Ms^'prlteooes?' 
chain  and  advanced  the  mojiey,  without  placing  any  reliance  on  the  state- 
raentof  the  prisoner.  The  fraudulent  intent  of  the  man  was  shewn 
by  other  evidence.  He  was  held  to  have  been  rightly  convicted  of  the 
attempt  i^o  obtain  the  money  by  false  pretences.  {Beg.,  v.  Eoebuck, 
Bears.  SB.U;  25  L.  J.  M.G,  101.) 

Upon  an  indictment  for  breaking  and  entering  a  certain  house  with  Attempt  to  break 
intent  to  steal  certain  monies,  &c,,  the  conviction  was  held  good  of  the  witt^tatent  to™^" 
misdemeanour  of  attempting  to  commit  the  felony  charged,  where  the  commit  a  felony, 
evidence  was  that  the  prisoner  was  seen  upon  the  roof  of  the  house 
and  ttvken  as  he  cjinie  off  from  it,  and  there  was  found  to  be  a  large 
hole  broken  in  the  roof  hvit  no  appearance  of  any  entry  having  been 
effected.     {Meg.  v,  Bain,  L.  S  0.  129  ;  31  L.  J.  M.  0.  88.) 

An  attempt  tq  commit  an  offepce  cap  only  be  made  out,  where,  if  no 
interruption  had  taken  place,  the  attempt  could  have  been  carried  out 
successfully,  so  as  to  constitute  the  offence  which  the  accused  is  charged 
with  attempting  to  commit.  A  man  cannot  attempt  to,  take  and  carry 
away  goods  from  a  place  where  no  goods  are,  though  he  may  go  to  the 
place  with  the  intent  of  taking  them  away.  Thus,  a  person  cannot  be  con- 
victed of  attempting  to  steal  from  a  person  by  picking  his  pocket  if 
there  was  nothing  in  the  pocket ;  {Beg.  v.  Collins,  L.  &  C.  431 ;  33  L.  J. 
M.  C.  177;)  or  of  attempting  to  steal  goods  in  a  hoi^se  when  no  such 
goods  were  in  the  house  at  the  time.  (Beg.  v.  M^Pherson,  Dears.  S  B. 
197  ;  26  L.  J.  M.  G.  134.) 

An  attempt  to  commit  suicide  is  not  an  attempt  to  corpmit  murder  Attempt  to 
within  the  24  &  25  Vict.  c.  100,  and  is  a  misdemeanour  over  which  the  co™""*  suicide, 
quarter  sessions  has  jurisdiction.     {Beg.  v.  Bv/rgess,  1  L.  S  C.  258  ;  32 
L.  J.  M.  G.  55.) 

A  conviction  for  attempting  to  have  carnal  knowledge  of  a  girl  under  Attempt  to  ^ave 
ten  years  where  she    consented  to  the  attempt,  is  good,  though  the  carnal  knowledgs 
statute  which  makes  consent  immaterial  does  not  mention  an  attempt,  ae  age  of  tea"^ 
{Reg.  V.  BeaU,  1  L.  B.  G.  E.  10  ;  35  L.  J.  M.  G.  60.)  ' 

An  attempt  to  proyoke  another  to  send  a  challenge  is  a  misfeasance. 
{B.  V.  Phiili/ps,  6  E(nst,  464.) 

So  is  an'attempt  to  suborn  a  person  to  commit  perjwy  a  misdemeanour, 
{Anon.  Cold.  400 ;  B.  v.  Siggins,  2  Mast,  14.) 

So  are  all  attempts  tending  to  the  prejudice  of  the  community 
indictable.     (Per  Lawrence,  J.,  B.  v.  Higgins,  2  East,  8.) 

Attempts  to  murder  are  felonies,  and  are  provided  for  by  statute 
24  &  25  Vict.  c.  100,  ss.  11 — 15.  (See  tit.  "  Malicious  Injuries  to  Per- 
sons," Vol.  III.)  As  to  attenipts  to  commit  other  offences,  see  the 
title  to  which  the  offence  belongs. 

On  a  prosecution  for  a  misdemeanour  in  inciting  another  to  commit 
felony,  it  is  not  necessa,ry  for  the  prosecutor  to  show  negatively  that  the 
felony  was  not  completed,  in  order  to  sustain  the  charge  for  misde- 
meanour only;  but  he  may  leave  it  for  the  defendant  to  show,  if  he 
think  fit,  th^t  the  misdemeanoTir  was  merged  in  the  greater  offence ;  and 
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Etfempts  mti  Solicitations  to  commit  Oltimcs. 

in  the  absence  of  such  proof,  he  may  be  couvicted  of  the  solicitation, 
(See  per  Lord  Mwiisfield,  Gold.  400 ;  B.  v.  Siggins,  2  East,  8. ) 

If  the  indictment  charges  an  attempt  to  defraud,  the  nature  of  the 
attempt  should  be  set  forth.  {Beg.  v.  Marsh,  1  Ben.  0.  0.  505  ;  19  L. 
J.  M.  G.  12.) 

Where  the  charge  was  an  attempt  to  steal,  no  specific  goods  need  be 
mentioned,  but  it  is  sufficient  to  say  certain  goods  of  A.  B.  in  the  house 
of  A.  B.     (Beg.  v.  Johiison,  24  L.  J.  M.  G.  34.) 

By  the  14  &  15  Vict.  c.  100,  s.  9,  "If  on  the  trial  of  any  person 
charged  with  any  felony  or  misdemeanour,  it  shall  appear  to  the  jury 
upon  the  evidence  that  the  defendant  did  not  complete  the  ofl'ence 
charged,  but  that  he  was  guilty  only  of  an  attempt  to  commit  the  same, 
such  person  shall  not  by  reason  thereof  be  entitled  to  be  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the  de- 
fendant is  not  guilty  of  the  felony  or  misdemeanour  charged,  but  is 
guilty  of  an  attempt  to  commit  the  same,  and  thereupon  such  person 
shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  attempting  to  commit  the  particular 
felony  or  misdemeanour  charged  in  the  indictment ;  and  no  person  so 
tried  as  herein  lastly  mentioned  shall  be  liable  to  be  afterwards  prose- 
cuted for  an  attempt  to  commit  the  felony  or  misdemeanour  for  which 
he  was  so  tried." 

The  punishment  is  by  fine  or  imprisonment,  or  both. 

By  the  3  Geo.  IV.  c.  114,  the  court  may  sentence  a  person  having 
attempted  to  commit  felony,  to  "  imprisonment  with  hard  labour,  for 
any  term  not  exceeding  the  term  for  which  such  court  may  now  im- 
prison for  such  offences,  either  in  addition  to  or  in  lieu  of  any  other 
punishment  which  may  be  inflicted  on  any  such  offenders  by  any  law 
in  force  before  this  Act." 

The  expenses  of  a  prosecution  for  an  attempt  to  commit  a  felony  are 
allowed  by  7  Geo.  IV.  c.  64,  s.  23  ;  see  post,  "  Costs,"  Vol.  I. 


to  wit.     THE  jurors  for  oii/r  Lady  the  Queen  upon  their  oath  present, 

that  0.  D.,  on  the  day  of  ,  in  the  yeair  of  our  Lord 

at  ,  in  the  said  county,  did  wtdawfuUy  solicit  and  incite  one  A.  B.  [a 

domestic  servant  of  one  E.  i^.]  feloniously  to  steal,  take,  and  carry  away  divers, 
to  wit,  [six  silver  spoons,']  of  the  goods  and  chattels  of  [his  master]  the  said 
E.  F.,  and  to  deliver  to  him  the  said  O.  D.  the  said  [spoons],  against  the  peace  of 
our  LadAj  the  Queen,  her  crown  and  dignity. 


(2.)  Indictment  THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that  A .  B. 

for  soliciting  a        did  on  ,  at  ,  unlawfully  and  wickedly  solicit,  instigate,  pefi. 

person  to  commit    jya^^e,  and  procure  one  E.  F.  to  go  before  J.  P.  one  of  the  justices  of  our  Lady  the 

sweSg  a  child      Queen  assigned  to  Tceep  the  peace  of  our  said  Lady  the  Queen  in  and  for  the  said 

to  an  innocent         county  ;  and  that  she  the  said  B.  F.,  in  consequence  of  such  solicitation,  instigation, 

person.  persuasion,  and  procwrement,  did  go  in  her  own  proper  person  hefm-e  the  said  J.  P. 

and  then  and  there  did,  &c.  [state  the  filiation],  whereas  in  truth  and  in  fact  he 

the  said  A.  B.  at  the  time  when  he  so  endea/voured  to  persuade,  solicit,  and  instigate 

the  said  E.  F.  to  make  oath  and  swear  as  aforesaid,  then  and  there  well  knew  that 

tlie  said  C.  D.  would  be  put  to  great  charges  and  eoepenses  of  his  monies  if  she  the 

said  E.  F.  would  swea/i-  as  aforesaid,  and  whereas  in  truth  and  in  fact  he  the  said 

A.B.at  the  time  wlwn  he  so  endeavoured  to  persuade,  solicit,  and  instigate  the  said 

E.  F.  to  make  oath  and  swear  as  aforesaid,  had  no  reasonable  or  probable  cause 

wliatsoever  to  suspect  or  imagine  that  the  said  C.  D.  was  the  father  of  such  child, 

but  on  the  contrary  thereof  the  said  A .  B.  was  then  and  there  informed  by  the  said 

E.  F.  that  lie  the  said  A.  B.  was  the  father  of  such  child  of  which  she  the  said 

E.  F.  was  so  pregnant  as  aforesaid;  and  whereas  in  truth  and  in  fact  she  the  said 

E.  F.  never  told  or  informed  him  the  said  A.  B.  that  the  said  CD.  was  the  father 

of  such  child,  and  whereas  in  truth  and  in  fact  he  the  said  A.  B.  so  wickedly  and 

urdaADfvdly  endeavoured  to  persuade,  solicit,  and  instigate  the  said  B.  F.  to  swear 

as  aforesaid,  in  order  that  the  said  A.  B.  might  be  exonerated,  freed,  and  dis- 
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cha/i'gedfroin  divers  expenses  which  might  accrue  to  Mm  as  heing  ths  father  of  such  Attorney. 

child,  after  the  same  should  he  born  of  the  body  of  lier  the  said  E.  F.,  against  the  

peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


^ttorn^S* 


JLN  Attorney  is  one  who  is  appointed  to  do  any  thing  in  the  twn, 
stead,  or  place  of  another.  (1  Inst.  51.) 
_  By  the  6  &  7  Vict.  c.  73,  s.  2,  no  person  shall  act  as  an  attorney  in  any 
civil  or  criminal  matter  before  justices  of  assize,  of  oyer  and  t&r- 
mmer,  or  gaol  delivery,  or  at  any  general  or  quarter  sessions  of  the 
peace,  or  before  any  justices  of  the  peace,  or  befoi-e  any  commissioners 
of  the  revenue,  unless  admitted  and  enrolled,  and  qualified  to  act  ac- 
cording to  that  Act.  By  the  23  &  24  Vict.  c.  127,  s.  26,  "  Every  person 
who  acts  as  an  attorney  or  solicitor  contrary  to  the  enactment  in  s.  2 
of  the  6  &  7  Vict.  c.  73,  or  who,  in  his  name,  or  in  the  name  of  any 
other  person  in  anywise  acts  as  a  proctor  in  or  with  respect  to  any 
proceeding  in  the  Court  of  Probate,  or  the  Court  for  Divorce  and  Ma- 
trimonial Causes,  without  being  duly  qualified  so  to  act,  shall  be  deemed 
guilty  of  a  contempt  of  the  court  in  which  the  action,  suit,  cause, 
matter,  or  proceeding  in  relation  to  which  he  so  acts  is  brought,  had, 
or  taken,'  and  may  be  punished  accordingly." 

A  person  may  be  indicted  for  acting  as  an  attorney  when  not  ad- 
mitted or  enrolled  contrary  to  the  2nd  section  of  6  &  7  Vict.  c.  73,  (-B. 
V.  Buchancm,  8  Q.  B.  883 ;  15  £.</■.  §.  B.  227,)  where  the  indictment  was 
for  acting  as  attorney  in  an  appeal  at  quarter  sessions.  But  by  the 
7  &  8  Vict.  c.  101,  s.  68,  clerks  and  officers  may  conduct  proceedings 
before  justices  at  petty  sessions  on  behalf  of  a  board  of  guardians, 
although  not  attornies  or  certificated. 

By  the  6  &  7  Vict.  c.  73,  s.  33,  "  No  attorney  or  solicitor  shall  be 
capable  to  continue  or  be  a  justice  of  the  peace  for  any  county  within 
that  part  of  Great  Britain  called  England,  or  the  principality  of  Wales, 
during  such  time  as  he  shall  continue  in  the  business  and  practice  of 
an  attorney  or  solicitor." 

But  by  sect.  34  it  is  provided,  "  that  the  prohibition  last  hereinbefore 
contained  shall  not  extend,  or  be  construed  to  extend,  to  any  city  or 
town  being  a  county  of  itself,  or  to  any  city,  town,  cinque  port,  or 
liberty  having  justices  of  the  peace  within  their  respective  limits  and 
precincts  by  charter,  commission,  or  otherwise,  but  that  in  every  such 
city,  town,  liberty,  and  place,  attornies  or  solicitors  may  be  capable  of 
being  justices  of  the  peace,  and  in  such  manner  only  as  they  might 
have  been  if  this  Act  had  never  been  made,  any  thing  hereinbefox-e 
contained  to  the  contrary  thereof  in  anywise  nothwithatanding." 

An  attorney  cannot  be  a  master,  or  (in  general)  clerk,  or  messenger 
to  a  master,  of  the  superior  courts ;  (7  Will.  IV.  &  1  Vict.  c.  30,  s.  15  ;) 
nor  can  he  be  a  commissioner  of  the  land-tax,  unless  he  possesses  one 
hundred  pounds  per  annum.  (30  Geo.  II.  c.  3,  s.  87,  &c.) 

It  may  be  as  well  to  add,  that  the  statutes  of  1  Hen.  V.  c.  4,  and 
22  Geo.  II.  c.  46,  are  repealed,  which  provided  that  no  attorney  whilst 
under-sheriff,  or  holding  various  minor  offices,  should  practise  in  the 
Queen's  courts  or  at  quarter  sessions. 

Attornies  are  exempted  from  serving  all  ofiices  where  personal 
service  is  required,  even  although  imposed  by  Act  of  Parliament,  and 
in  the  most  comprehensive  terms;  {Gerard's  case,  2  W.  Bl.  1126;)  such 
as  the  offices  of  constable  ;  (i?  v.  Soutledge,  2  Doug.  638  ;  Oerard's  case, 
2  W.  Bl.  1126;  5  &  6  Vict.  e.  109,  s.  6  ;)  overseers  of  the  poor;  {Gerard's 
case,  2  W.  Bl.  1126  ;  Ex  pa/rte  Jefferies,  6  Bing,  195  ;)  or  tythingman, 
oifices  under  the  commissioners  of  sewers,  collectors  of  subsidies,  watch 
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and  ward,  &c.;  (Gerard's  case,  2  W.  Bl.  1126  ;)  and  corporation  oifices, 
such  as  sheriffs,  &c.,  even  although  the  attorney  be  resident  in  the  cor- 
poration town.  {Mayor  of  Norwich  v.  Berry,,  1  W.  Bl.  636  ;  4  Bwr. 
2109,  S.  G.)  But  they  are  not  privileged  from  being  balloted  for  the 
militia,  for  they  can  pay  for  substitutes.  {Gerard's  case,  2  W.  Bl.  1126 ; 
see  Evmdmi's  case,  2  Str.  1143,  contra.) 

By  the  12  Geo.  I.,  c.  29,  (made  perpetual  by  6  Geo.  II.  c.  14,  and  21 
Geo.  IL  c.  3,  "  If  any  persqn  whQ'hfttli  been,  or  who  shall  be  convicted 
of  forgery,  or  of  wilful  and  corrupt  perjury,  or  subornation  of  perjury,  or 
common  barretry,  shall  act  or  practise  as  an  attorney  in  any  court  of  law 
or  equity  within  that  part  of  Great  Britain  called  England,  the  judg« 
or  judges  of  the  court  where  such  suit  or  action  is  or  shall  be  brought, 
shall,  upon  complaint  or  information  thereof,  examine  the  matter  in  a 
summary  way  in  open  court  ;  and  if  it  shall  appear  to  the  satisfaction 
of  such  judge  or  judges  that  the  person  complained  of,  or  against  whom 
such  information  shall  be  given,  hath  offended,  contrary  to  this  Act, 
such  judge  or  judges  shall  cause  such  offender  to  be  transported  for 
seven  years,  to  some  one  of  Her  Majesty's  colonies  or  plantations  in 
America,  by  such  ways,  means,  and  methods,  and  in  such  manner  and 
under  such  pains  and  penalties  as  felons  in  other  cases  are  by  law  to 
be  transported."  By  16  &  17  Vict.  c.  99,  penal  servitude  is  substituted 
for  transportation. 

By  11  &  12  Vict.  0.  43,  s.  10,  "Every  complaint  or  information  for 
any  offence  punishable  on  summary  conviction  within  that  Act  may 
be  laid  or  made  by  the  complainant  or  informant  in  person  by  his 
counsel  or  attorney,  or  other  person  authorized  in  that  behalf." 

As  to  his  right  to  attend  at  sessions  or  before  magistrates,  see 
post,  "Convictions,"  "Sessions,"  Vol.  V.  As  to  his  privilege  in  not 
answering  questions,  see  post,  ^'Evidence,"  Vol.  II.  As  to  embezzlement 
by,  see  '•^Larceny,"  Vol.  III. 
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-rr —  THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 
on  the  day  of  a.d.  ,  and  after  the  passing  and 

coming^  into  operation  of  a  certain  statute  passed  at  a  session  of  Parliament 
holden  in  the  sixth  and  seventh  yea/rs  of  the  reign  of  her  present  Majesty,  intituled 
an  "Actfor  Consolidating  amd  Amending  several  of  the  Laws  relating  to  Attornies 
and  Solicitors  practising  in  England  and  Wales,"  one  A.  B.,of  , 

not  regarding  the  said  statute,  did,  at  a  general  gnairler  sessions  of  the  peace,  Jwlden 
in  and  for  the  county  of  on  the  day  of  at 

in  the  said  county  of  ,  before  C.  D.  and  E.  P.  and  others, 

justices  of  the  peace  of  oifr  Lady  the  Queen  of  and  fpr  the  said  county,  assigned  to 
keep  the  peace  of  o^.  said  Lady  tJie  Queen  in  and  for  the  said  county,  and  to  hear 
and  determine  divers  felonies,  trespasses  and  other  misdemeanours  in  the  said 
county  committed,  did  unlawfully  cCct  as  an  attorney  in  a  certain  civil  cause  which 
then  in  dmeform,  of  law  came  on  to  he  heard  at  the  said  sessions,  to  u'it,  a  cause 
wherein  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
in  the  county  of  ,  were  appellants,  and  the  churchwa/rdenis  amd  overseers 

of  the  poor  of  the  pa/rish  of  in  the  said  county  of  were 

respondents,  amd  did  then  and  there  act  as  an  attorney  for  the  said  appellants  ; 
and  did  then  and  there  as  such  attorney  retain,  employ,  and  instruct  coun^l,  to  imt, 
Y.  Z.  Esquire,  to  conduct  the  said  appeal  on  behalf  of  the  said  appellants,  he,  the 
said  A.  B.,  not  haying  been  previously  to  the  passing  of  the  said  Act,  admitted  or 
enrolled  or  otherwise  duly  qualified  to  act  as  an  attorney  or  solicitor  under  or  by 
virtue  of  any  laws  im,  force  at  the  time  of  the  passing  of  the  said  Act,  nor  was  the 
said  A.  B.  then  admitted  amd  enrolled  or  otherwise  qualified  to  act  as  such  attorney 
as  aforesaid^  at  amy  fim^e  since  the  passing  of  the  said  Act,  pursuant  to  the  directions 
and  regulations  of  the  said  statute,  nor  was  the  said  A.B.  at  the  time  of  his  so  act- 
ing as  aforesaid  in  tlie  capacity  of  an  attorney  as  aforesaid  duly  qualified  to  act  in 
manner  aforesaid,  and  on  the  roll  of  attornies  within  the  meaning  of  the  said  Act 
cont/ra/ry  to  the  form  of  the  statute  in  such  case  made  amd  provided,  and  against  the 
peace  of  our  Lo^  the  Queen,  her  crown  and  dignity. 


Autrefois 
acquit. 


[I*  &  16  Vict.  c.  100.] 

1  HIS  is  a  plea  in  bar  by  a  person  indicted  of  an  oflPence,  that  he  has  What. 
bee;i  heretofore  lawfully  acquitted  of  the  same  offence,  and  is  based  on 
the  principle  that  a  man  ought  not  to  be  placed  in  jeopardy  twice  in 
respect  of  the  same  offence.    (See  1   Ohitt.  Or.  L.  452  ;  4   Co.  40  ; 
3  Inst.  213.)  ^ 

pPTieii  phadahle.'] — To  support  a  plea  of  autrefois  acquit  it  must  When  pleadable, 
appear  that  the  prisoner  could  have  been  lawfully  convicted  upon  any 
evidence  that  might  havei  been  adduced  on  the  trial  of  the  first  indict- 
ment for  the  offence  charged  in  the  second,  and  that  the  offence  charged 
in  the  former  indictment  was  the  same  identical  offence  with  that 
charged  in  the  indictment  pleaded  to.  (iJ.  v.  Bi/rd,  2  Den.  0.  G.  94  ; 
K.  V.  Sheen,  2  0.  <&  P.  634;  S.  v.  Clarice,  1  JBrod.  <&  B.  473.)  A  cri- 
terion is,  whether  the  evidence  necessary  to  support  the  second  indict- 
ment would  have  been  sufficient  to  have  procured  a  conviction  on  the 
first.     (See  JR.  v.  Embden,  9  East,  437.) 

The  indictment  upon  the  first  trial  must  have  been  such  that  judg- 
ment was  or  might  have  been  lawfully  passed  upon  the  prisoner  ; 
{Vaux's  case,  2  Co.  pt.  4-45  a,  p.  400  ;)  but  though  the  indictment  was 
insufficient  in  point  of  law,  yet  if,  after  verdict,  judgment  was  passed 
until  it  was  reversed  by  writ  of  error,  or  upon  a  case  reserved,  he 
could  not  be  indicted  again  in  respect  of  the  same  offence.  {Voaix's 
case,  ubi  swp. ;  2  Inst.  318  ;  2  Hale,  247.)  So  a  person  cannot  plead  his 
aoquitta.1  on  a  prior  indictment,  who,  by  reason  of  some  defect  or  in- 
sufficiency in  the  record,  either  in  the  indictment,  place  of  trial, 
process,  or  the  like,  is  not  lawfully  liable  to  suffer  jxidgment  for  the 
offence  charged  on  that  proceeding,  {Beg.  v.  Drury,  3  Oar.  &  K.  199  ; 
Vauy^s  case,  uhi  sup.)  or  iipon  whom,  although  there  has  been  a  good 
indictment,  issue  well  joined,  a  trial  completely  had,  and  a  lawful 
verdict  found,  lawful  judgment  is  not  and  cannot  be  passed — for  upon 
a  record  without  a  judgment  no  punishment  can  be  suffered,  and  where 
a  judgment,  passing  sentence  for  a  longer  period  of  time  than  the 
law  statute  permitted,  has  been  reversed  on  a  writ  of  error,  such  a 
judgment  is  as  no  judgment,  and  no  other  judgment  can  be  passed  upon 
that  record,  for  neither  the  Court  of  Queen's  Bench  nor  the  court 
below  could  pronounce  any  judgment  on  it.  The  former  would  never 
have  had  the  power,  and  the  latter  was  functus  officio.  {R.  v.  Drury, 
3  Oar.  &  Kir.  193  ;  2  Hale  P.  0.  243-251;  Vaux'scase,  uhisv^.;  Wigg's 
case,' 2  Oo.  403,  pt.  4-45  b;  R.  v.  Bourne,  7  A.  S  E.  58.) 

Where  the  first  count  of  an  indictment  charged  the  prisoners  with 
having  in  their  possession  a  mould  intended  to  impress  the  stamp  of 
the  reverse  side  of  a  shilling ;  the  second  stated,  that  the  mould  was 
intended  to  impress  the  obverse  side  ;  the  third  stated,  that  it  was 
intended  to  impress  part  m-  paHs  of  the  reverse  side ;  and  the  fourth 
stated  the  same  as  to  the  obverse  side  ;  a  general  verdict  of  guilty 
having  been  recorded,  a  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  two  last  counts  were  bad  for  uncertainty,  where- 
upon the  judge  directed  another  indictment  to  be  preferred.  The 
second  indictment  contained  the  two  first  counts  of  the  previous 
one,  a  third  and  fourth  stated  that  the  mould  was  intended  to  impress 
parts  of  the  obverse  and  parts  of  the  reverse  sides ;  a  fifth  and  sixth 
used  the  word  "part"  instead  of  "parts."  The  prisoner  pleaded 
autrefois  cowoict.  The  twelve  judges  decided  that  the  plea  was  bad,  and 
confirmed  the  second  conviction.  (iJ.  v.  Phillips,  1  Jwrist,  427.)  And 
see  a  case  where  there  was  a  misstatement  of  the  king's  reign.  (JR.  v. 
Taylor,  post,  p.  352.) 
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acquit.        thus,  if,  after  the  jury  are  sworn,  and  the  prisoner  given  in  charge  to 

them,  the  judge,  in  order  to  prevent  a  failure  of  justice  by  the  refusal 

of  a  witness  to  give  his  evidence,  or  by  reason  of  the  non-agreement  of 
the  jury  to  a  verdict,  or  by  reason  of  the  death  or  such  illness  of  a 
juryman  as  to  necessitate  the  discharge  of  the  jury  before  verdict,  does 
so  discharge  them  without  coming  to  a  verdict.  (JReg.  v.  Wvnsor,  1 
L.  R.  Q.  B.  289,  390  ;  35  L.  J.  M.  G.  121 ;  Reg.  v.  Gha/rlesworth,  1  B.  S 
S.  460  ;  31  L.  J.  M.  C.  25;  Conway  v.  Lynch,  7  Ir.  Law  Rep.  149,  per 
Grampton,  J.) 

ThD  same  offence.  If  the  charge  be  in  truth  the  same,  though  the  indictments  differ  in 
immaterial  circumstances,  the  defendant  may  plead  his  previous  ac- 
quittal with  proper  averments  ;  for  it  would  be  absurd  to  suppose  that 
by  varying  the  day,  parish,  or  any  other  allegation,  the  precise  accuracy 
of  which  is  not  material,  the  prosecutor  could  change  the  right  of  the 
defendant,  and  subject  him  to  a  second  trial.  (Keilw.  58 ;  1  Leach,  448 ; 
R.  V.  Emhden,  9  East,  437.)  Thus,  as  to  the  point  of  time,  if  he  be 
indicted  for  a  murder  as  committed  on  a  certain  day  and  acquitted,  and 
afterwards  be  charged  with  killing  the  same  person  on  a  different  day, 
he  may  plead  the  former  acquittal  in  bar  notwithstanding  this  differ- 
ence, for  the  day  is  not  material ;  and  this  is  a  fact  which  could  not  be 
twice  committed.  (2  Sale,  179,  244;  2  Bawlt.  c.  35.)  But  if  the 
description  of  a  person  killed  in  two  distinct  indictments  for  murder 
or  manslaughter  be  different,  proof  that  the  same  person  was  in- 
tended would  support  the  plea.  (2  Hale,  244.)  And  the  same  rule 
applies  to  accusations  of  other  felonies,  for  though  it  is  possible  for 
several  acts  of  the  same  kind  to  be  committed  at  different  times  by 
the  same  person,  it  lies  in  averment,  and  the  party  indicted  may 
show  that  the  same  charge  is  intended.  (2  Hale,  179,  244;  2  Hawk  c. 
35.)  So  if  a  person  has  been  once  acquitted  or  convicted  of  the 
larceny  or  embezzlement  of  a  sum  of  money,  and  be  again  indicted 
for  the  larceny  or  embezzlement  of  a  smaller  sum,  though  no  specific 
sum  be  mentioned  in  either  indictment,  he  may  plead  his  former 
acquittal,  and  aver  the  identity.  (See  Reg.  v.  Moah,  1  Dears.  G.  C.  631 ; 
per  Gresswell,  J.;  25  L.  J.  M.  C.  66.) 

Four  persons  were  tried  for  a  rape,  iipon  an  indictment  containing 
counts  charging  each  as  principal  and  the  others  as  aiders  and  abettors. 
They  were  acquitted ;  and  it  being  proposed  on  the  following  day  to 
try  three  of  them  for  another  rape  upon  the  same  person  (the  second 
indictment  being  exactly  the  sam.e  as  the  first,  with  the  omission  only 
of  the  fourth  prisoner),  they  pleaded  autrefois  acquit  to  the  second 
indictment,  averring  the  identity  of  the  offences,  and  to  this  plea  there 
was  a  replication  that  the  offences  were  different.  The  prisoners' 
counsel  put  in  the  commitment  and  the  former  iudiotment,  and  also 
the  minutes  of  the  former  acquittal  written  on  the  indictment.  On 
this  evidence  the  jury  found  that  the  offences  were  the  same ;  and  it 
being  referred  for  the  opinion  of  the  judges,  whether  there  was  any 
evidence  to  justify  and  support  the  verdict,  and  if  not,  whether  such 
verdict  was  final,  and  operated  as  a  bar  to  any  further  proceedings  by 
the  Crown— upon  the  second  indictment  their  lordships  held  that  the 
verdict  of  the  jury  was  final,  and  the  prisoners  were  discharged.  (R.  v. 
Parry,  7  Gar.  S  P.  836.) 

The  powers  of  amendment  given  by  statute  for  the  support  of  indict- 
ments do  not  place  the  prisoner  in  jeopardy  upon  an  insuflicient  indict- 
ment without  amendment  unless  exercised ;  and,  therefore,  if  a  prisoner 
had  been  acquitted  upon  an  indictment  for  larceny,  in  which  the 
property  in  the  goods  stolen  was  laid  in  the  wrong  person,  and  not 
amended,  he  cannot  plead  autrefois  acquit  to  a  subsequent  indictment 
against  him  for  stealing  the  same  goods,  being  the  property  in  a 
different  person.  {Reg.  v.  Green,  D.  SB.  113  ;  26  L.  J.  M.  G.  17.) 
If  local  description  is  essential  to  the  offence,  as  in  cases  of  arson  of  a 
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dwelling-house,  and  other  cases  which  are  collected  in  Taylor  on  JEJvi-      Aiitrefois 
dence,  a  variance  between  the  two  indictments  in  such  a  matter  will        acquit. 

render  the  plea  ineffectual,   for  either  the  first   indictment  was  of 

no  effect,  and  therefore  the  acquittal  of  no  avail,  or  the  second  not 
applicable  to  the  evidence,  and  therefore  the  objection  is  needless, 
(2  HaU,  245.) 

Where  the  defendant  was  formerly  indicted  for  forging  a  will,  which 
was  set  out  in  the  indictment  thus :  "I  John  Styles,"  &c.,  and  was  ac- 
quitted for  variance,  the  will  given  in  evidence  commencing  "John,  Styles," 
without  the  "J,"  it  was  holden  that  he  could  not  plead  this  acquittal  in 
bar  of  another  indictment,  reciting  the  will  correctly,  "  JoJm  Styles." 
(B.  V.  Cogan,  2  Leach,  503.) 

An  insolvent  debtor,  acquitted  on  a  former  indictment  for  omitting 
goods  from  his  schedule,  maybe  again  indicted  for  omitting  other  goods 
not  specified  in  the  former  indictment,  but  such  a  course  ought  not  to 
be  taken  except  under  very  peculiar  circumstances.  (22.  v.  Champneys, 
2M.(h  Bob.  26.) 

An  acquittal  upon  an  indictment  for  burglary  and  larceny  may  be 
pleaded  to  an  indictment  for  larceny  of  the  same  goods  ;  because,  upon 
the  former  indictment,  the  defendant  might  have  been  convicted  of  the 
larceny.  But  if  the  fii'st  indictment  were  for  a  burglary,  -with  intent  to 
commit  a  larceny,  and  did  not  charge  an  actual  larceny,  an  acquittal  on 
it  would  not  be  a  bar  to  a  subsequent  indictment  for  the  larceny ;  (see 
2  Sale,  245 ;)  and,  e  converso,  if  the  first  indictment  charged  a  burglary 
and  larceny,  an  acquittal  thereon  would  be  no  defence  to  a  subsequent 
indictment  for  burglary  with  intent  to  commit  larceny.  (VandercomVs 
Ca.  2  Leach,  72 ;  Beg.  v.  M'Fherson,  D.  S  B.  197  ;  26  L.  J.  M.  C. 
134.) 

So  an  acquittal  upon  an  indictment  for  murder  may  be  pleaded  in 
bar  of  another  indictment  for  manslaughter ;  {Fost  329  ;  2  Hale,  246 ;) 
because  the  defendant  might  be  convicted  of  the  manslaughter  on  the 
first  indictment.    {B.  v.  Jones,  2  B.  S  Ad.  611.) 

And  if  a  party  charged  with  the  crime  of  murder  committed  in  the 
pei-petration  of  a  burglary  be  generally  acquitted  on  that  indictment, 
he  could  not  afterwards  have  been  convicted  of  the  burglary  with 
violence,  under  the  7  Will.  IV.  &  1  Vict.  c.  86,  s.  2,  (now  repealed,)  as 
the  general  acquittal  on  the  charge  of  murder  would  be  an  answer  to 
that  part  of  the  indictment  containing  the  allegation  of  violence.  {Beg. 
V.  Goidd,  9  Gar.  &  F.  364.) 

So  an  acqtiittal  upon  an  indictment  for  manslaughter  is,  it  seems,  a 
bar  to  an  indictment  for  murder.  {Fast.  329  ;  Wigge's  Case,  2  Co.  403, 
p.  4-45  6.) 

Now  if  upon  the  trial  of  any  person  indicted  for  embezzlement  or  No  person  tried 
fraudulent  application  or  disposition  of  property  within  24  &  25  Vict.  c.   ^"^^^^^'^^ 
96,  it  shall  be  proved  that  he  took  the  property  in  question  m  any  such  disp^ition  to 
manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof,   be  afterwards 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  *nd*  to  icr*a"^ 
their  verdict  that  such  person  is  not  guilty  of  embezzlement  or  fraudu- 
lent application  or  disposition,  but  is  guilty  of  simple  larceny,  or  of 
larceny  as  a  clerk  or  servant,  or  as  a  person  employed  in  the  public 
service,  or  in  the  police,  as  the  case  may  be ;    and   thereupon  such 
person  shall  be  liable  to  be  punished  in  the  same   manner  as  if  he 
had  been   convicted  upon  an   indictment  for  such  larceny ;    and  if 
upon  the  trial  of  any  person  indicted  for  larceny  it  shall  be  proved 
that  he  took   the   property  in  question,   in  any  such  manner  as  to 
amount  in  law  to  embezzlement,  or  fraudulent  application   or  dis- 
position as  aforesaid,  he  shall  not  by  reason    thereof  be    entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny,  but  is   guilty  of 
embezzlement,  or  fraudulent  application  or  disposition,   as   the  case 
may  be,  and  thereupon  such  person  shall  be  liable   to   be  punished 
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in  the  salne  maimer  as  if  he  had  been  conviftted  tipbn  an  indictment 
for  such  embezzlement,  or  fraudulent  application  or  disposition,  and 
-  no  person  So  tried  for  enlbezzlement,  fraudulent  applicatioli  or  dis- 
position, or  larceny  as  aifdreSaid,  shall  be  liable  to  be  aftefWatds 
•prosfeCUted  for  larceny,  fraudulent  application  or  disposition,  or 
embezzlement  upon  the  same  facts.  (24  &  25  Vict.  c.  96,  s.  72 ;  see  Reg. 
V.  GorhMtt,  26  L.  J.  M.  G.  47;  Reg.  r.  Betis,  28  L.  J.  M.  C.  69;) 

At  conlmon  law  ati  acquittal  upoti  an  indictnieilt  for  a  felony  is  no 
bar  to  ail  indictment  for  a  misdemeanour,  and  e  coilverso.  (2  Hixwh.  c. 
35,  s.  5  ;  Reg.  v.  Bird,  2  Den.  0.  G.  94.)  And  an  acquittal  of  an  offenbe 
charged  as  a  lardeny  cannot  be  pleaded  in  bar  to  an  indictment  for 
the  same  oifence  charged  as  a  false  pretence  ;  {Reg.  v.  Henderson,  1  Gar. 
S  M.  328  ;)  but  by  24  &  25  Vict;  c.  96,  s.  88,  a  person  indicted  under 
that  section  for  the  misdetneanour  of  obtaifaing  money,  &e.,  by  false 
pretences,  shall  hot  be  entitled  to  be  acquitted  if  it  shall  be  proved  that 
he  obtained  the  property  in  question  in  such  a  manner  as  to  have 
amounted  to  larceny,  and  no  person  tried  for  such  misdemeanour  shall 
be  liable  to  be  afterwards  prosBCuted  for  larceny  updn  the  same  facts  ; 
and  by  14  &  15  Vict;  c.  lOOj  a;  12,  if  upOn  the  trial  of  any  person 
for  any  misdemeanour  it  shall  appear  that  the  facts  given  iii  evideiice 
amount  in  law  to  a  felony,  such  persdn  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted  of  such  misdemeanour  5  and  no  person  tried 
for  such  inisdfeilieahour  shall  be  liable  to  be  afterwards  prosecuted 
for  felony  on  the  same  facts  unless  the  court  before  which  such  trial 
may  be  had  shall  think  fit  in  its  discretioh  to  discharge  the  jury  from 
giviiig  ally  verdict  upon  such  trial,  and  to  direct  such  person  to  be 
ilidicted  for  felony,  in  which  case  such  person  maybe  dealt  with  in 
all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such  misde- 
meatiour. 

By  the  14  &  15  Vict.  C.  100,  s.  9,  if  upon  the  trial  of  any  person 
charged  with  any  feloiiy  or  misdemeanour  it  shall  appear  to  the  jury 
upon  the  evidence  that  the  defendant  did  not  complete  the  offence 
chargedj  but  that  he  was  guilty  only  of  an  attempt  to  commit  the  same, 
such  person  shall  not  by  reason  thereof  be  entitled  to  be  acqmlted,  but 
the  jui-y  shall  be  at  liberty  to  returli  as  their  verdict  that  the  defendant 
is  not  guilty  of  the  felony  or  misdemeanour  charged,  but  is  guilty  of  an 
attempt  to  commit  the  same,  atid  thereupon  such  person  shall  be  liable 
to  be  punished  iii  the  satue  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  attempting  to  commit  the  particular  felofay  or  misde- 
meanour charged  in  the  said  ihdictinent,  and  no  person  so  tried  as 
herein  lastly  mentioned  shall  be  liable  to  be  afterwards  prosecuted  for 
an  attempt  to  commit  the  felony  or  misdemeanour  for  which  he  Was  so 
tried. 

An  acquittal  aS  accessary  was  no  bar  to  an  indictmelit  as  principal, 
and  e  conver'so.  (2  Hale,  244;  FoSt.  361 ;  2  Hawk.  c.  35,  s.  il ;  Rex  v. 
Plant,  7  G.&  P.  575 ;  Reg.  v.  Birthenough,  1  Moo.  G.  0.  77.)  By  24  & 
25  Vict.  c.  94,  s.  7,  it  is  ehaoted  that  "no  person  who  shall  be  onSe 
duly  tried  either  as  an  accessary  before  or  after  the  fact,  or  for  a  sub- 
stantive felony  under  the  provisiohs  hereinbefore  contained,  shall  be 
liable  to  be  afterwards  prosecuted  for  the  same  offence."  The  provi- 
sions thereinbefore  contained  related  to  cases  of  feloiiy.  (See  tit. 
^'Accessary,"  ante,  p.  29). 

As  to  the  sufficiency  of  the  discharge,  which  inay  be  thus  pleaded,  it 
must  be  a  legal  acquittal  by  judgment  upon  trial;  by  verdict  of  a  petty 
jury.     (2  jHaJe,  243,  6 ;  2  B^atufc.  c.  35,  s.  6.) 

And  therefore,  if  a  man  be  committed  for  a  crime,  and  no  bill  be  pre- 
ferred against  him,  or  if  it  be  thrown  out  by  the  grand  jury,  so  that  he 
is  discharged  by  proclalnation,  he  is  still  liable  to  be  indicted.     {Id.) 

So  if  the  facts  be  found  specially  by  the  coroner's  inquest  or  grand 
jury,  and  he  be  thereupon  discharged,  he  cannot  plead  it  in  bar  to 
any  subsequent  prosecution ;  but  if  the  special  verdict  be  found  by  the 
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petit  jury,  and  judgment  be  given  by  the  court  "that  he  go  thereof      Autrefois 
without  day,"  this  'will  amount  to  a  sufficient  atequittal.     (Id.)  acquit. 

Although  it  was  forlnerly  thought  that  no  acquittal  in  any  other  court    — 

could  be  effectually  pleaded  in  bar  to  a  prosecution  in  the  CoUrt  of 
Queen's  Bench,  it  is  now  settled  that  a  legal  acquittal  in  any  court 
whatsoevei",  having  competent  jurisdiction  td  try  the  charge,  will  be 
sufficient  to  preclude  ahy  siibsequent  proceedings  before  every  other 
tribunal.    (1  Leach,  135,  n.  a.) 

And  it  may  be  here  observed,  that  a  party  fdiind  guilty  by  a  jury  at 
a  sessions  irregularly  holden,  is  entitled  to  have  the  record  of  the  pro- 
ceedings regularly  made  up  according  to  the  fact,  and  the  Court  of 
Queen's  Bench  will  grant  a  mandamiis  to  the  justices  to  mate  up  such 
record ;  {JR.  v.  The  Justices  of  Middlesex,  hi  re  Bowmdi/n,,  3  Nei).  S  M. 
110;  5  B.  S  Ad.  1113;)  and  the  court  will  postpone  the  trial  of  the 
prisoner  to  enable  him  to  apply  for  such  fAaiidamus  ;  (B-.  v.  Bowman,  6 
C.  S  P.  101 ;)  though  the  record  when  made  up  would  not  support  the 
plea  of  autrefois  convict  {Ibid.  5  B.  S  A.  1116 ;  6  0.  S  P.  337.)  The 
prisoner  would,  it  is  conceived,  have  the  same  right  on  a  plea  of 
autrefois  acquit. 

Similar  in  character  to  the  plea  of  oMirefois  acquit  is  a  plea  of  a  certi- 
ficate obtained  fVom  two  justices  of  the  dismissal  of  a  complaint  for  an 
assault  before  them  for  the  same  cause.  This  answet  in  bar  was  given 
by  the  9  Geo.  IV".  c.  31,  s.  27,  and  following  sections,  ■frhich  are  how 
repealed,  but  re-enacted  so  far  as  those  sections  are  cohcerlied  by  the  24 
&  25  Vict.  c.  100,  ss.  43,  44,  45,  46.  The  certificate  must  show  that  it 
was  given  on  one  of  the  three  occasions  allowed  by  the  statute.  {Slcuse  v. 
Davies,  10  A.SE.  635.)  And  it  was  before  the  latter  statute  enacted  by 
the  11  &  12  Yict.  c.  43,  s.  14,  that  if  the  justice  or  justices,  after 
hearing  the  complaint  or  information  in  cases  punishable  upon 
summary  conviction  within  that  Act,  shall  dismiss  such  information 
and  complaint,  it  shall  be  lawful  for  such  justice  or  justices,  if  he  or  they 
shall  think  fit,  being  required  so  to  do,  to  make  ah  order  of  disinissal 
of  the  same,  and  shall  give  the  defendant  in  that  behalf  a  certifi- 
cate thereof,  which  said  certificate  afterwards,  Upon  being  produced 
without  further  proof,  shall  be  a  bar  to  any  Subsequent  informa- 
tion or  complaint  for  the  same  nlattei'S  i-espBcti'vely  against  the  same 
party. 

The  certificate  under  24  &  25  Vict.  c.  100,  should  be  given  forthwith  forthwith, 
after  the  dismissal.  Where  the  dismissal  took  place  on  the  29th  of 
November,  and  the  Qertifieate  was  not  made  out  till  the  following  29th 
of  January,  and  an  indictment  had  been  found  against  the  defendant  on 
the  9th  of  the  same  January,  the  cei-tiflcate  was  held  hot  to  have  been 
made  out  forthwith,  and  the  defendant  held  not  to  be  entitled  to  the 
statutory  protection ;  (_Beg.  v.  Rohinson,  12  A.  &  E.  672 ;)  but  a  certi- 
ficate of  the  dismissal  ordered  to  be  made  out  by  the  magistrate  before 
the  next  case  was  called  on,  though  after  the  parties  had  left  the  Court, 
aiid  without  any  application  for  it,  and  sent  to  the  defendant  the  next 
day.  was  held  to  be  giren  in  time.  {Hancock  v.  Somes,  1  E.  &  E.  796  ; 
28  L.  J.  M.  a.  196.) 

It  is  not  necessary  that  the  certificate  should  be  made  out  before  the 
bill  is  foiihd  on  the  subsequent  charge. 

And  inasmuch  as  the  granting  the  certificate  is  not  in  the  nature  of  a 
judicial  but  a  ministerial  act,  the  expression  forthwith  is  directory,  and 
so  far  the  case  of  Beg.  v.  Bobinson  {ubisup.)  may  be  said  to  be  overruled 
by  the  oases  of  Hancock  v.  Sornes,  and  Cosiar  v.  Hetherington  {infra) . 

Where  the  summons  was  hedrd  on  the  17th  of  Tebruary  and  dis- 
missed, and  a  writ  in  an  action  for  the  same  assault  issued  the  next 
day,  and  was  served  on  the  19th,  an  application  made  for  the  certificate 
on  the  24th,  which  was  then  made  oUt  and  dated  the  17th,  was  held  to 
be  a  good  bar.  {Costar  v.  Hetherington,  1  B.  ih  E.  802  ;  28  L.  J.  M.  O. 
188.)    The  certificate  is  dfemandabte  'e*  deUto  justitice-,  and  the  niagis- 
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trate  cannot  refuse  it,  and  in  case  of  refusal,  the  court  would  grant  a 
mandamus  to  compel  him  to  grant  it  forthwith.    {Id.) 

Before  the  last  statute,  (24  &  25  Vict.  c.  100,)  it  was  held  that  it  was 
a  sufficient  hearing  to  entitle  the  defendant  to  a  certificate  of  dismissal 
of  complaint,  if,  at  the  time  and  place  appointed  by  the  summons,  the 
complainant  did  not  appear,  and  therefore  no  evidence  was  gone  into, 
although  the  complainant  had  given  the  defendant  notice  previously  to 
the  hearing  not  to  attend.  (Bradshaio  v.  Vaughton,  9  C.  B.  N.  S.  103  ; 
30  L.  J.  0.  P.  93.)  And  the  .same  was  held  when,  upon  the  case  being 
called  on,  the  complainant  stated  that  he  should  withdraw  from  the 
case  and  bring  an  action,  and  accordingly  no  evidence  was  offered. 
{Tunnidiffe  v.  Tedd,  5  C.  B.  653  ;  17  L.  J.  M.  0.  67.)  But  the  new 
statute  enacts  that  the  certificate  shall  be  made  out  after  the  dismissal, 
upon  a  hearing  "upon  the  merits,"  where  the  complaint  was  preferred  . 
by  or  on  behalf  of  the  party  aggrieved.  And  it  is  apprehended  that 
the  introduction  of  these  words  will,  in  the  cases  where  they  apply, 
nullify  the  two  decisions  quoted  above,  for  in  neither  of  those  cases 
could  it  be  for  a  moment  said  that  the  merits  were  gone  into.  A  cer- 
tificate of  dismissal  will  be  in  general  pleadable  whenever,  if  a  con- 
viction had  taken  place,  that  would  have  been  pleadable.  (See 
"Assault,"  ante/Tp.  319,  "  Autrefois  Convict  "  post,ip.  356.)  An  acquittal 
by  justices  on  a  complaint  of  a  common  assault  is  a  bar  to  an  indict- 
ment for  felonious  wounding  with  intent  to  maim  or  disable  on  the 
same  facts.  (R.  v.  Walker,  2  Moo.  &  R.  446 ;  see  tit.  "  Autrefois  Comnct," 
post,  p.  357.) 

Form  of  Plea.] — This  plea  is  of  a  mixed  nature,  and  consists  partly  of 
matter  of  record,  and  partly  of  matter  of  fact.  (2  Sale,  241,  255 ;  2 
Hawh.  c.  35.) 

Before  the  14  &  15  Vict.  c.  100,  s.  28  (infra),  it  was  requisite  to  set 
forth  in  the  plea  the  record  of  the  former  acquittal,  or  it  would  be  bad 
on  demurrer.  (R.  v.  Wildey,  I  M.  dc  Sel.  188  ;  2  Hale,  241.)  But  it  is 
not  necessary  to  produce  the  record  immediately,  because  it  is  pleaded 
in  bar,  and  he  who  pleads  it  hath  neither  the  custody  nor  property  in 
the  record.     (2  Hawh.  c.  37,  s.  65.) 

If,  in  a  plea  of  autrefois  acquit,  the  prisoner  were  to  insist  on  two 
distinct  records  of  acquittal,  his  plea  would  be  bad  for  duplicity ;  but 
semble,  that  if  he  insisted  on  the  wrong,  the  court  would,  in  a  capital 
case,  take  care  that  he  did  not  suffer  by  it.  (i?.  v.  Sheen,  2  0.  &  P.  6^4  • 
and  see  R.  v.  Chamberlain,  6  C.d;  P.  98,  infra.)  The  two  records  in  the 
former  case  were  the  record  of  acquittal  of  murder  upon  the  former 
indictment  and  the  record  of  acquittal  on  the  coroner's  inquisition. 

After  the  statement  of  the  record  of  acquittal,  the  matter  of  fact  of 
the  plea  must  be  stated,  viz.,  that  the  charges  and  persons  ai'ethe  same 
which  were  included  in  the  former  prosecution.  (1  Hale,  255,  392.) 
Where  the  variance  between  the  indictments  is  not  material,  the 
identity  may  be  maintained  by  averments ;  and  the  same  observation 
applies  to  an  immaterial  difference  in  the  addition  of  the  party  indicted. 
{Keilw.  58  ;  ante,  348.) 

An  indictment  charged  that  the  defendant  on  such  a  day  in  the 
second  year  of  the  reign  of  the  present  King  kept  a  gaming-house.  Plea,  , 
that  on  such  a  day  in  the  fourth  year  of  the  reign  of  the  present  King, 
the  defendant  was  arraigned  upon  an  indictment,  which  charged  that 
the  defendant,  on  the  18th  of  January,  in  the  fifty-seventh  year  of  the 
reign  of  the  late  King,  and  on  divers  others  days  and  times  between 
that  day  and  the  day  of  taking  that  inquisition,  kept  a  gaming-house, 
&c.  The  plea  then  averred  the  identity  of  the  offence  stated  in  the  two 
indictments,  and  the  acquittal  of  the  defendant.  Upon  demurrer  to 
this  plea,  concluding  with  a  prayer  of  judgment  of  respondeas  agister,  it 
was  held  that  the  plea  was  bad,  because  the  indictment  upon  which  the 
acquittal  was  alleged  to  have  taken  place,  on  the  face  of  it,  charged  an 
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oifence  committed  in  the  reign  of  the  late  Kmg;  and  it  was  not  com-      Autrefois 
petent  to  the  defendant  to  show,  by  averment,  that  it  was  for  the  same        acqmt. 

offence  as  that  charged  in  the  indictment  before  the  court,   for  that  

would,  in  effect,  be  to  contradict  the  record.  It  was  also  held,  that  the 
Crown  was  entitled  to  final  judgment,  notwithstanding  the  form  in 
which  the  demurrer  concluded.  (£.  v.  Taylor,  ZB.t&O.  502 ;  5  D.dR. 
422.) 

The  plea  concludes  with  a  verification  and  prayer  that  the  defendant 
may  be  dismissed  the  court  without  further  day.  (2  Sale,  392;  2  Leach, 
715.) 

The  plea  ought  properly  to  be  on  parchment,  signed  by  counsel ;  (B 
V.  iSheen,  vhi  swp. ;)  the  court,  however,  will  not  reject  the  plea  because 
it  is  informal,  but  will  assign  counsel  to  prepare  it  in  a  proper  form  for 
the  defendant.     {R.  v.  Chamberlain,  6  G.  d;  F.  93.) 

In  R.  V.  Walker,  2  Moo.  &  B.  446,  the  plea  was  tendered  ore  tennis ; 
but  Parhe,  B.,  ordered  it  to  be  put  on  parchment ;  a  demurrer  to 
it  was  subsequently  tendered  by  the  Crown  ore  tenus;  but  the  judge 
ordered  that  also  to  be  put  on  parchment.  Joinder  of  demurrer  was, 
however,  allowed  ore  tenus,  on  the  authority  of  B.  v.  Sheen,  2  C.  S  P. 
634. 

An  amendment  in  the  plea  was  allowed  after  it  had  been  put  in  on 
parchment,  and  time  was  given  to  the  Crown  to  decide  upon  whether 
the  prosecution  would  demur  or  traverse.     {Id.) 

If  the  indictment  be  for  treason  or  felony,  the  plea  should  conclude 
with  pleading  over  to  the  felony,  and,  in  strictness,  without  such  plea, 
the  defendant  would  be  left  without  defence  if  judgment  were  given 
against  him  on  the  plea  of  autrefois  acquit,  and  such  judgment  would  be 
final.     (_R.  V.  Drv/ry,  S  C.  S  K.  190.) 

In  VoMdercomb  and  Abbott's  ease,  (2  Leach,  712,)  the  court  considered 
that  it  was  absolutely  necessary  for  the  prisoner  to  plead  over  to  the 
felony  at  the  same  time  that  he  pleads  his  plea  of  autrefois  acquit.  But 
in  B.  V.  Slieen,  (2  0.  S  P.  634,)  the  prisoner  merely  pleaded  his  plea  of 
autrefois  acquit,  without  pleading  over  to  the  felony ;  and  it  is  laid 
down  in  2  Curw.  Hawk.  c.  23,  s.  128,  that  a  prisoner  may  still  plead 
"not  guilty "  cr/for  his  special  plea  is  found  against  him;  and  in  the 
case  of  B.  v.  Welch,  {Car.  C.  L.  56,  O.  B.  1828,)  the  prisoner  pleaded 
autrefois  acquit  to  a  charge  of  felony,  without  ;dso  pleading  over  to  the 

felony :  judgment  was  given  against  him  on  this  plea ;  and  he  after  that 

pleaded  "  not  guilty,"  and  was  tried  and  convicted. 

By  14  &  15  Vict.  c.  100,  s.  28,  "In  any  plea  of  autrefois  acquit,  it 

shall  be  sufficient  for  any  defendant  to  state  that  he  has  been  lawfully 

acquitted  of  the  said  offence  charged  in  the  indictment." 
Like  the  plea  of  autrefois  acquit,  the  plea  of  a  certificate  of  dismissal 

of  a  complaint  for  the  same  assault  before  justices  must  be  pleaded 

on  parchment,  and  signed  by  counsel.     {B.  v.  Walker,  2  Moo.  <£■  B. 

446.)    It  must  be  specially  pleaded,  for  the  statute  gives  no  power  to 

take  advantage  of  it  under  the  general  issue.     {Harding  v.  King,  6  C. 

S  P.  427.) 
The  certificate  of  dismissal  must  be  set  out  in  the  plea,  in  order  to 

show  that  it  is  a  regular  and  legal  certificate,  and  given  on  a  proper 

occasion.     (Skuse  v. Davis,  10  A.  <&  E.  635.) 
In  consequence  of  the  general  form  of  plea  now  allowed  by  statute, 

the  record  of  the  previous  acquittal  need  not  be  set  forth,  and  therefore 

a  demurrer  to  such  plea  is  not  likely  to  occur ;  but  previously,  if  the  Demun-cr. 

record  of  acquittal  appeai-ed  on  the  face  of  it  to  be  no  answer  to  the 

indictment,  the  question  could  be  raised  by  demurrer.     {B.  v.  Drury,  3 

0.  S  K.  190). 
If  the  fact  of  the  acquittal  be  now  disputed,  the  replication  may 

traverse  the  acquittal,  and  any  objection  to  the  record  must  arise  on  the 

evidence. 
The  joinder  in  demurrer  was  allowed  to  be  ore  tewts,  although  the  Andjoiuder. 
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demurrer  to  the  plea  was  required  to  be  on  pareliment.    (R.  v.  Walker, 
2  Moo.  S  B.  446.) 

iJep/ication.]— The  replication  may,  if  the  fact  of  acquittal  be  dis- 
puted, either  take  issue  upon  the  averments  of  identity,  or  aver  mil  tiel 
record.     (2  Sale,  255.) 

In  Vandercomb  a/nd  Abbott,  (2  Leach,  715,  (n.),)  the  counsel  for  the 
Crown  wished  to  reply  ore  teims  to  the  plea  of  autrefois  acquit,  "  but 
the  prisoner's  counsel  insisted  that  the  replication  must  be  on  parch- 
ment, for  that  only  the  attorney-general  could  make  such  a  replication 
ore  tenus  ;  and  the  court  said  that  it  must  be  on  parchment,  for  other- 
wise the  parties  would  not  have  equal  justice,  as,  by  its  being  pleaded 
ore  terms,  the  prisoners  would  be  deprived  of  the  opportunity  of  taking 
advantage  of  any  defect  there  might  happen  to  be  in  the  form  of  the 
replication.  (See  also  Beg.  v.  Walker,  2  Moo.  ct-  B.  460.)  However,  in 
the  case  of  B.  v.  Sheen,  (2  0.  &  P.  635,)  the  counsel  for  the  prosecution 
replied  ore  tenus,  although  the  plea  was  on  parchment ;  but  he  repeated 
the  words  of  the  replication  (from  notes)  so  slowly  that  they  were  written 
down  by  the  learned  judge.  (Gar.  G.  L.  56.) 

The  replication  concludes  to  the  country,  and  no  day  is  given  to  bring 
in  the  record,  as  in  civil  actions  ;  because  in  criminal  cases  there  can  be 
no  trial  by  the  record — it  must  be  by  jury  only.  {Arch.  G.  PI.  13  ed. 
121.) 

Evidencei\—ThQ  proof  of  the  issue  lies  on  the  defendant.  The 
evidence  necessary  to  prove  the  plea  consists  partly  of  matter  of  record 
and  partly  of  matter  of  fact.  (2  Hale,  2,41,  255 ;  2  Hawk.  c.  35.)  It  is 
not  necessary  to  produce  the  record  of  the  former  trial  and  acquittal,  or 
a  copy  thereof,  but  a  paper  certified,  or  purporting  so  to  be,  by  the 
clerk  of  the  court,  &c.,  to  be  a  copy  of  the  record  of  the  indictment, 
trial,  conviction,  and  judgment,  or  acquittal,  as  the  case  may  be, 
omitting  the  formal  parts.  (14  &  15  Vict.  c.  99,  s.  13.)  Before  that 
statute,  the  record  must  have  been  made  up,  and  itself  produced,  or  an 
examined  copy  of  the  whole  of  it  given  in  evidence.  {B.  v.  Smith,  8  B. 
cfi  G.  341 ;  B.  v.  Bowman,  7  0.  <&  P.  101,  337.)  But  when  the  second 
indictment  is  preferred  before  the  same  court,  sitting  under  the  same 
commission,  a  minute  of  the  former  proceeding  will  be  admitted, 
because  the  formal  recoi-d  cannot  be  supposed  to  be  made  up.  (iJ.  v. 
Tooke,  26  Sow.  St.  Tr.  446-449 ;  B.  v.  The  Justices  of  Middlesex,  5  B.  S 
Ad.  1113.)  As  has  been  stated,  a  duly  certified  copy  of  the  material, 
omitting  the  merely  formal,  parts  of  the  record,  is  now  sufficient.  But 
if  it  is  thought  advisable  to  have  the  whole  record,  the  court  would 
grant  a  raandamus  to  the  sessions  to  compel  them  to  make  up  the 
record  of  their  proceedings.  Any  variance  between  the  record  of  the 
former  trial  and  the  subsequent  indictment  may  be  reconciled  by 
evidence  proving  the  offences  to  be  the  same,  or  included  the  one  in  the 
other,  and  by  showing  that  the  variance  arose  from  immaterial  aver- 
ments in  the  former  one,  or  that  the  evidence  necessary  to  prove  an 
offence  under  the  latter  indictment  would  have  satisfied  the  former ; 
but  if  it  appeared  to  the  court,  on  looking  at  the  two  indictments,  that 
the  offences  charged  in  them  cannot  be  the  same,  no  evidence  can  be 
admitted  to  contradict  either  record.     {R.  v.  Taylor,  Z  B.  S  C.  507.) 

If  the  acquittal  took  place  because  no  evidence  was  offered,  though  it 
is  still  an  acquittal  entitling  the  prisoner  to  an  exemption  from!  any 
subsequent  trial  for  the  same  identical  offence,  there  is  more  difficnlty 
in  identifying  the  offence  ;  but  it  may  be  proved  by  the  witnesses  who 
were  subpoenaed  to  go,  and  went  before  the  grand  jury,  by  the  proof  of 
what  they  then  swore,  or  perhaps  by  a  grand  juryman  himself,  or  by 
the  evidence  of  the  prosecutor,  or  by  proof  how  the  case  was  opened  by 
the  counsel  for  him :  in  short,  any  evidence  which  would  show  what 
was  the  subject  of  the  enquiry,  and  identify  the  charge,  and  limit  and 
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confine  the  generality  of  the  indictment  to  a  particular  case.     (-S.  v.  Autrefois 

Birds,  5  Oox  G.  0.  11,  per  Parke,  B.)     In  that  case  the  junior  counsel  acquit, 

at  the  first  trial  was  examined  to  show  from  his  notes  what  the  

evidence  was  which  was  then  given. 

Addfressing  Jury.] — If  in  the  replication  the  prosecutor  take  issue  on  AddresBingjury. 
a  fact  averred  in  a  plea  of  autrefois  acquit,  the  counsel  on  both  sides 
address  the  jury.    (B-  v.  Sheen,  2  G.  S  P.  653.)    And  the  counsel  for  the 
q,poused  has  the  right  to  begin.    {B.  v.  Parry,  7  G.  db  P.  836.) 

Judgment.'] — In  case  pf  felony,  if  the  plea  be  held  bad,  the  judgment  Judgment, 
is  respondeat  ouster ;  or  rather,  as  the  defendant  generally  pleads  over 
to  the  felony,  the  jury  are  charged  again,  and  that  at  the  same  time 
with  the  issue  on  the  plea  of  autrefois  acquit,  to  inquire  of  the  second 
■  issue,  and  the  trial  proceeds  as  if  no  plea  in  bar  had  been  pleaded. 
.  (1  Leach,  134.) 

In  case  of  misdemeamours,  as  the  defendant  cannot  also  plead  over, 
the  judgment  upon  a  plea  of  autrefois  acquit,  which  is  in  bar,  whether 
it  be  on  demurrer  to  the  same,  or  on  issue  joined,  is  final,  and  sentence 
will  be  pronounced  against  the  defendant.  (2  Ld.  Baym.  922;  B.  v. 
ToAjUr,  3  B.  SGres.  602  ;  5  D.  S  B.  422,  ante,  p.  352.) 

When,  on  the  other  haijd,  the  plea  is  allowed,  the  judgment  is,  that 
"  he  shall  go  without  diff,"  and  he  is  altogether  discharged  from  the 
prosecution.     (2  Sah,  391.) 

A  verdict  for  the  prisoner  cannot  be  set  aside  and  a  new  trial  had, 
although  without  evidence  and  against  the  opinion  of  the  judge.  (B.  v. 
Lea,  2  Moo.  G.  0.9.) 


And  the  said  O.  D.  in  his  own  proper  person  comes  into  court  here,  am,d  hcuoing  (i.)  piea  of 
heard  the  said  indictment  read  says,  that  our  said  Lady  the  Queen  ought  not  autrefois  acquit, 
further  to  prosecute  the  said  indictment  against  the  said  G.  D.,  iecause  he  says  that  vict  o  IM 
heretofore,  to  wit,  on  the  day  of  at  the  general  quaHer  sessions  s.  28.   '      ' 

of  the  peace,  Jwlden  at,  in,  and  for  the  cownty  of  ,  he  the  said  G.  D.was 

lawfiMy  acqwitted  ofilie  said  offence  chcurged  in  the  said  indictment.    And  this  he 
the  said  G.  D.  is  ready  to  verify,  wherefore  he  prays  judgmeni,  and  that  by  the 
court  here  he  may  he  dismissed  ami  discJiarged  from  the  said  premises  in  the 
present  indictment  specified.     A  nd  as  to  the  felony  and  la/rceny  of  which  he  the  piea  over  to 
said  G.  D.  n/no  stands  indicted,  he  the  said  C.  D.  sa/ys  that  he  is  not  guilty  thereof,  felony. 
and  of  this  the  said  G.  D.  puis  himsdf  upon  the  country,  <Sec. 


And  the  said  G.  D.,  in  his  own  proper  person,  eoines  into  court  here,  and  having   (2.)  piea  of 
hea/rd  the  said  indictment  read,  saith,  that  our  said  Lady  the  Queen  ought  not  autrefois  acquit 
fm-ther  to  prosecute  the  said  indictment  against  the  said  G.  D.  ;  because  he  says   **  oommon  law. 
that  heretofore,  to  wit,  [at  the  general  quarter  sessions  of  the  peace,  holden  at 
so  contlmiing  &e  caption  of  the  former  indictment,]  it  was  presented  that  the 
said  G.  D.  {then  amd  there,  ami  thereby  described  as  G.  D.,  late  of  ,  im 

the  county  aforesaid,  labowrer,)  on  the  day  of,  (Sec,  [continuing  the 

indictment  to  the  end ;  reciting  it  however  in  the  past,  and  not  in  the  present 
tense.  Eecite  also  the  remainder  of  the  record  to  the  end  of  the  judgment,  in 
the  past  tense,  in  like  manner.  Then  proceed  thus] :  as  by  the  record  thereof 
more  fully  and  at  large  appea/rs  ;  which  said  judgment  still  remains  in  full  force 
and  effect,  and  not  in  the  least  reversed  or  made  void  -.•  And  the  said  G.  D.  in  fact 
lays,  that  he  the  said  G.  D.,  amd  the  said  G.  D.  so  indicted  cmd  acquitted  as  last 
aforesaid,  a/re  one  and  the  same  person,  and  not  other  and  different  persons  ;  and 
that  the  [felony  and  larceny]  of  which  the  said  G.  D.  was  so  indicted  and  acquitted 
as  aforesaid,  and  the  [felony  and  la/rceny^  of  which  he  is  now  indicted,  are  one  and 
the  same  [felony  amd  larceny],  and  not  other  and  different  [felonies  and  larcenies."} 
And  this  he  the  said  G.  D,  is  ready  to  verify  ;  wherefore  he  pi-ays  judgment,  and 
that  by  the  court  he  may  be  dismissed  and  discha/rged  from  the  said  'premises  in 
the  present  imdictment  spedfied. 

A  a2 


autrefois  acquit. 
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Autrefois  [Continue  the  preceding  autrefois  acquit  plea  thus] :  And  as  to  the  felony 

acquit.  '^^  larceny  ofuhich  the  said  C.  D.  now  stcmds  indicted,  he  the  said  O.  D.  saith 

'  that  he  is  not  guilty  thereof  j  and  of  this  the  said  C  D.  puts  himself  upon  the 

(3.)  Plea  over  to  country,  ^c. 

the  felony.  ^— ^^-. 


(i.)  Eeplication 
to  plea  under 
14  Sl  15  Vict. 
c.  100,  3.  28. 


And  hereupon  A.  B.  [tlie  clerk  of  the  peace  or  the  clerk  of  arraigns],  who 
prosecutes  for  our  said  Lady  the  Queen  in  this  liehalf,  says,  that  Iry  reason  of  any- 
thing in  the  said  plea  of  the  said  C.  D.  above  pleaded  in  ia/r  as  alleged,  our  said 
Lady  the  Queen  ought  not  to  he  precluded  from  prosecuting  the  said  indictment 
against  the  said  0.  D. ;  lecause  he  says  that  the  saM  C.  Z>.  was  not  lawfiMy 
acquitted  of  the  said  cliarges  in  the  said  indictment  in  manner  a/ndform  as  hy  thff 
said  C.  D.  in  the  said  plea  is  alleged ;  and  this  he  the  said  A ,  B.  prays  may  he 
inquired  ofiy  the  country.  And  the  said  G.  D.  doth  the  lihe.  Therefore  let  a 
jury  come,  &c. 


(6.)  Replication 
of  nul  tiel  record. 


(8.)  Eeplication 
no  proper 
certificate.' 


And  hereupon  A.  B.  [the  clerk  of  the  peace  or  clerk  of  arraigns],  who  pro- 
secutes foi'  our  said  Lady  the  Queen  in  this  behalf,  says,  that  by  reason  of  anything 
in  the  said  plea  of  the  the  said  0.  D.  aibove  pleaded  in  bwr  alleged,  our  said  Lady 
the  Queen  ought  not  to  be  precluded  from  prosecuting  the  said  indictment  against 
the  said  C.  3. ;  because  he  says  that  there  is  not  any  record  of  the  said  supposed 
acquittal ;  in  manrxr  and  form  as  the  said  0.  D.  hath  above  in  his  said  plea 
alleged;  and  this  he  the  said  A.  B.  prays  may  be  inquired  of  by  the  coimtry,  &e. 
And  the  said  C.  D.  doth  the  like.     Therefore  let  a  jury  come,  ^c. ' 


(6.)  Certificate 
of  dismissal 
in  case  of 
acq[uittal  in 
case  of  assaults 
punishable  sum- 
manly. 

(7.)  Hea  of  dis- 
missal of  com- 
plaint for  assault 
before  justices 
by  the  party 


For  the  form  of  this  certificate,  see  tit.  "  Assavlt,"  ante,  p.  322. 


For  the  form  of  this  plea,  see  tit.  "Assault,"  ante,  p.  323. 


And  hereupon  A.  B.  [the  clerk  of  the  peace  or  clerk  of  arraigns]  who  pro- 
secutesfor  our  said  Lady  the  Queen  in  this  behalf  says,  that  hy  reason  of  anything 
in  the  said  plea  by  the  said  C.  D.  above  pleaded  in  bar  alleged,  our  said  Lady  the 
Queen  ought  not  to  be  precluded  from  prosecuting  tJie  said  indictment  against  the 
said  0.  -0.  J  because  he  says  that  the  said  C.  D.  did  not  obtain  the  said  certificate 
in  the  said  plea  mentioned  ;  in  manner  and  form  as  the  said  C.  D.  has  in  his  said 
plea  alleged.  And  this  he,  the  said  A.  B.,  prays  may  be  inquired  of  by  the  country, 
ttc. 


^utntoi0  attaint* 


Plea  of  attainder.  J.  HE  7  &  8  Geo.  IV.  0.  28,  s.  4,  enacts,  "That  no  plea  setting  forth 
any  attainder  shall  be  pleaded  in  bar  of  any  indictment,  unless  the 
attainder  be  for  the  same  offence  as  that  charged  in  the  indictment." 
By  this  enactment  the  plea  of  autrefois  attaint  appears  unavailable. 
(See  4  Bla.  Com.  337,  n.) 
As  to  attainder,  see  ante,  "Attainder." 


UutvHoi^  totthitt 

[14  &  15  Vict.  c.  100.] 
Autrefois  convict.  X.  MAN  Convicted  oi  a  felony  may  plead  such  conviction  in  bar  of 
any  subsequent  indictment  for  the  felony  of  which  he  was  convicted. 
(2  Jlcde,  P.  C.  251  ;  Vaux's  case,  4  Co.  45  ;  2  Sawk.  e.  36,  s.  10,  14.) 


^utcefots  conbtcf.  357 

This  plea,  like  that  of  autrefois  acquit,  formerly  set  out  the  record  of      AutrRfois 
conviction  to  the  allowance  of  judgment,  inclusive,  and  contained  an        convict. 

averment  either  that  the  offences  charged  in  the  former  indictment  and  

in  the  present  one  were  one  and  the  same  offence,  and  not  other  and 

different,  or  that  the  felony  charged  in  the  present  indictment  was  (if 

at  all)  committed  previously  to  the  former  conviction.   (See  ante,  p.  352 ; 

and  further,  1  Chit.  G.  L.  461,  462.)  But  by  14  &  15  Vict.  c.  100,  s.  28,   14  &  15  Vict.  u. 

"  In  any  plea  of  autrefois  convict  it  shall  be  sufficient  for  any  defendant  ^'"''  ^'  ^^• 

to  state  that  he  has  been  lawfully  convicted  of  the  said  offence  charged 

in  the  indictment."    Where  a  person  stole  two  pigs  belonging  to  the 

same  person  at  the  same  time,  and  after  being  convicted  and  punished 

for  stealing  one  of  the  pigs,  was  again  indicted  at  a  subsequent  assize 

for  stealing  the  other ;  the  former  had  not  been  found  out  tiU  after  the 

prisoner  had  been  convicted : — Held,  that  this  might  legally  be  done. 

{R.  V.  Brettd,  Car.  &  M.  609  ;  2  Hale,  P.  C.  246.) 

Where  a  prisoner  was  tried  and  acquitted  of  uttering  one  forged  note, 
and  afterwards  indicted  for  uttering  another  note,  which  he  had  uttered 
at  the  same  time  as  a  former  one.  Wood,  B.  held  that  it  could  be  done. 
{R.  V.  Brettel,  uhi  swp.,  per  Cresswell,  J.) 

The  court  will  not  reject  a  plea  of  autrefois  convict  on  account  of  the 
informal  manner  in  which  it  is  handed  in  by  the  prisoner,  but  will 
assign  counsel  to  put  it  into  a  formal  shape  and  postpone  the  trial  to 
give  time  for  its  preparation.     {R.  v.  Chamberlain,  6  C.  &  P.  93.) 

A  plea  of  autrefois  convict  formerly  could  only  be  proved  by  the  record  Proof  of  previonu 
itself,  or  an  examined  copy,  and  the  indictment  with  the  finding  of  the  oonviotion, 
jury,  &o.,  indorsed  by  the  proper  officer,  was  not  sufficient,  although  it 
appeared  that  no  record  had  been  made  up  :  but  the  court  before  whom 
the  prisoner  was  brought  to  be  tried  the  second  time,  would  postpone 
the  trial,  at  the  request  of  the  prisoner,  on  affidavit  of  the  fact,  to 
give  time  for  an  application  for  a  mandamus  to  compel  the  making 
up  of  the  record ;  {R.  v.  Bowman,  6  C.  (&  P.  101  ;)  unless  the  second 
indictment  were  preferred  at  the  same  assizes  as  the  first.  (R.  v.  Pa/rry,  ...  ^ ,,  ^r.  , 
1  C.&P.  836.)    But  by  the  14  &  15  Vict.  c.  99,  s.  13,  instead  of  a  m,!.  13      ' 
record  of  the  conviction  or  a  copy  thereof,  it  shall  be  sufficient  that  it 
be  certified,  or  purport  to  be  certified,  under  the  hand  of  the  clerk  of 
the  court,  or  other  officer  having  the  custody  of  the  records  of  the 
court,  where  such  conviction  took  place,  or  by  the  deputy  of  such  clerk 
or  other  officer,  that  the  paper  produced  is  a  copy  of  the  record  of  the 
indictment,  trial,  conviction,  and  judgment,  omitting  the  formal  parts 
thereof. 

The  form  of  judgment  for  the  defendant  is,  that  he  be  dismissed  or  Judgment, 
discharged  from  the  premises. 

Judgment  for  the  crown,  on  the  issue  being  found  against  the  de- 
fendant in  cases  of  felony  is,  that  he  answer  over ;  (R.  v.  Taylor,  ZB.  & 
C.  514,  ante,  p.  353 ;)  but  in  cases  of  misdemeanour  it  is  final  for  the 
crown.    {Id.)   See  further  on  this,  tit.  "  Demurrer,"  ^osi. 

A  plea  in  the  nature  of  a  plea  of  autrefois  convict  is  one  which  sets_  previous  assanlt. 
up  as  a  bar  to  an  indictment  for  an  assault,  previous  conviction  before" 
magistrates  for  the  same  assault  under  the  24  &  25  Vict.  c.  100,  s.  342, 
et  seq.,  which  now  replaces  the  repealed  Act  of  9  Geo.  IV.,  c.  27,  and 
s.  27,  et  seq.  To  an  indictment  for  stabbing,  cutting,  and  wounding, 
with  the  several  intents  to  maim,  to  disable,  and  to  do  some  grievous 
bodily  harm,  a  plea  of  a  previous  conviction  before  magistrates  of  an 
assault  being  the  same  transaction  is  good.  (Reg.  v.  Walker,  2  Moo.  &  B. 
446.)  Upon  an  indictment  for  felonious  assaulting  and  wounding  with 
intent  to  kill  and  murder,  laying  also  other  indictments,  Erie,  J.,  was 
of  opinion  that  if  a  conviction  for  the  same  assault  before  justices  had 
been  pleaded  it  would  have  been  a  bar,  and  although  it  had  not  been 
pleaded,  he  considered  that  in  adjudicating  on  the  case  he  ought  to 
treat  the  prisoner  as  having  undergone  the  punishment  allotted  for 
it.    {Beg.  v.  Stwaton,  5  Gox,  G.  G.  324.)    The  case  of  Reg.  v.  Walker 
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Autrefois 
convict. 


Not  pleadable, 
when. 


Becord  must 
be  made  up. 


was  recognized  in  Beg.v.  El/rington,  (1  B.  S  8.  688  ;  31  L.  J,  M.  G.  14.) 
In  that  case  a  certificate  of  dismissal  by  justices  of  a  complaint  of 
common  assault  under  9  Geo.  IV.  c.  71,  s.  27,  was  held  to  be,  under 
sect.  28,  a  bar  to  an  indictment  for  unlawful  wounding,  and  for  an 
assault  occasioning  actual  bodily  harm,  arising  out  of  the  same  circum- 
stances, ante,  p.  316. 

So  if  a  man  has  been  convicted  before  the  magistrates  for  an  aggrar 
vated  assault,  under  the  9  Geo.  lY.  c.  31,  &  16  &  17  Vict.  c.  30,  upon 
a  complaint  of  an  assault,  it  would  be  pleadable  in  bar  to  an  indictment 
for  a  rape  for  the  same  cause.  {Re  Thom/pson,  6  H.  S  N.  193  ;  30  L. 
J.  M.  C.  19,  rnite,  p.  320.)  But  it  has  been  held  that  a  previous 
conviction  before  justices  tinder  the  24  &  25  Vict.  c.  100,  s.  42,  for  an 
assault  is  hot  a  bar  to  a  subsequent  indictment  for  the  manslaughter 
of  the  person  assaulted,  after  death  has  supervened,  as  the  effect 
and  consequence  of  the  same  assault,  on  the  ground  that  upon  the 
death  happening  a  new  offence  arose.  (Beg.  v.  Morris,  1  L.  B.  C.  C.  90  ; 
36  L.  J.  M.  0.  84;  cmte,  p.  318.) 

Under  the  24  &  25  Vict.  c.  100,  s.  45,  there  must  either  have  been 
given  a  certificate  of  dismissal,  or  there  must  have  been  a  conviction, 
and  the  fine  paid,  or  imprisonment  undergone,  and  therefore  it  is  no 
bar  to  subsequent  proceedings,  for  the  same  cause  that  the  magistrate 
had  merely  oi'dered  the  defendant  to  enter  into  recognizances  to  keep 
the  peace,  and  to  pay  the  costs  thereof,  which  had  been  done,  no 
conviction  being  drawn  up.  {Hartley  v.  Hi/nchnarsh)  1  L.  B.  C.  P.  553; 
35  L.  J.  M.  a  255.) 

Every  conviction  under  the  "  Summary  Jurisdiction  Act,"  (18  &  19 
Vict.  c.  126,)  by  justices  in  petty  sessions,  has  the  same  effect  as  a  con- 
viction upon  indictment  for  the  same  offence  would  have  had,  save  that 
no  such  conviction  is  attended  with  forfeiture. 

That  such  a  plea  must  be  specially  pleaded  appeals  from  Sardy  v. 
King,  6.  0.  <&  P.  427. 

A  party  found  guilty  by  a  jury  at  a  sessions  irregularly  holden,  is 
entitled  to  have  the  record  of  the  proceedings  correctly  made  up  ac- 
cording to  the  fact,  and  the  Court  of  Queen's  Bench  will  grant  a  man- 
damus to  the  justices  to  make  up  such  record.  (R.  v.  Justices  of 
Middlesex,  in  re  Bowman,  5  B.  SAd.  1113 ;  3  Nev.  <h  M.  110.) 


(1.)  Form  of  plea 
of  autrefois 
convict  under 
14  &  IS  Vict. 
c.  100,  s.  28. 


(2)  Plea  of 
previous  convic- 
tion of  assault 
before  justices 
under  24  Sc  25 
Tict.  0. 100, 
9.12. 

(3.)  Beplicationto 
plea  of  jprevious 
conviction  before 
iustices. 


And  the  said  C.  D.  in  Ms  own  proper  person  comes  into  court  here,  and  hcming, 
heard  the  said  indictment  read  says,  that  our  said  Lady  the  Queen  ought  not 
further  to  prosecute  the  said  indictment  against  the  said  C.  D.,  because  he  says 
that  heretofore,  to  wit,  on  the  day  of  ,  a.d.  ,  at 

ilie  general  quarter  sessions  of  the  peace,  holden  at  ,  in  and  for  the 

county  of  ^        ,  he  the  said  0.  D.  was  lawfvUy  convicted  of  tlhe  said  offence 

cha/rged  in  the  said  indictment,  which  said  conviction  still  remains  offuU  effect  and 
unrevoTced.  And  this  he  the  said  C.  D.  is  ready  to  verify.  Wherefore  he  prays 
judgment,  and  that  hy  the  court  here  he  may  he  dismissed  and  discharged  from 
the  said  premises  in  tJie  present  indictment  specified. 


For  the  form  of  this  plea,  see  ante,  tit.  "Assault."  p.  822. 


And  hereupon  A.  S.  [the  clerk  of  the  peace  or  clerk  of  arraigns]  who  pro- 
secutes for  our  said  tady  the  Queen  in  this  behalf  says,  that  by  reason  of  anything 
in  the  said  plea  of  the  sadd  O.  D.  above  pleaded  in  bar  alleged,  our  said  Lady 
the  Queen  ought  noi  to  be  precluded  from  prosecuting  the  said  indictment  against 
the  said  0.  D. :  beeoMse  he  says  that  there  is  not  any  record  of  the  said  supposed 
conviction  in  manner  and  form  as  the  said  0.  D.  hath  above  im  his  said  pleS 
alleged  J  and  this  he  the  said  A.  B.  prays  mcey  be  inquired  of  by  the  country,  ^c.t 
and  the  said  C,  D.  does  the  liJce.    Therefore  let  ajm-y  come,  <Sec. 


Award. 

J\S  to  arbitration  of  disputes  between  masters,  labourers,  and  work- 
men, see  the  5  Geo.  IT.  c.  96,  pod,  "  Servants,"  Vol.  V. 

Mr.  Watson,  in  his  Treatise  on  Awards,  p.  35,  observes,  that 
'■'  matters  of  a  criminal  nature,  for  obvious  reasons,  are  not  capable  of  2ter™™'"b 
being  submitted  to  the  decision  of  an  arbitrator.  But  there  are  many  referred.  '' 
cases  which  may  be  made  the  subject  of  an  indictment,  as  assaults, 
nuisances,  and  the  like,  and  for  which  the  prosecutor  may  proceed  by 
action,  where  those  reasons  do  not  apply.  It  is  perfectly  clear  that 
these  matters  may  be  referred  before  iadictment,  but  whether  an  in- 
dictment found  for  any  of  these  minor  oflFences  can  be  referred  or  not 
without  express  leave  of  the  court,  does  not  appear  to  be  quite  so 
clearly  settled.  Perhaps  the  clearest  rule  to  be  drawn  from  the  cases 
on  the  subject  is,  that  indictments  for  assaults,  nuisances,  &c.,  may  be 
referred  to  arbitration  by  leave  or  by  authority  of  the  court  where  they 
are  depending,  but  without  such  permission  or  aiithority  indictments 
cannot  be  referred  ;  and  this  rule  will  reconcile  all  the  reported  cases 
on  the  subject." 

Thus  in  the  case  of  B.  v.  Rant,  reported  in  Kyd  on  Awa/rds,  p.  64 ; 
(and  see  Ehvorthy  v.  Bird,  2  Bing.  258  ;  9  Moore,  430 ;  and  Bl- 
worthy  and  another  v.  Bird,  M'Glekmd's  Exch.  Hep.  69  ;)  and  Rex  v. 
Coombs,  which  was  a  reference  to  arbitration  of  two  cross  indictments 
for  riot,  which  indictments  had  been  found  at  the  Middlesex  sessions ; 
the  reference  by  bond  and  the  submission  having  been  made  a  rule  of 
court,  a  motion  to  set  aside  the  award  having  been  made,  Mr.  Kyd 
showed  cause,  on  the  ground  that  the  award  was  a  nullity,  as  a  criminal 
prosecution  could  not  be  made  the  subject  of  reference.  He  had  hardly 
stated  the  fact  that  the  submission  was  by  bond,  when  the  court  ex- 
pressed considerable  surprise  that  a  criminal  prosecution  should  be  so 
submitted  ;  they  observed  that  it  was  usual  indeed  in  prosecutions  of 
this  kind,  before  a  verdict  was  given,  or  after  verdict  of  conviction,  and 
before  sentence,  for  the  parties  to  talk  together  by  the  recommendation 
of  the  court,  and,  if  they  agreed,  the  court  set  a  nominal  fine ;  but  the 
whole  was  done  under  the  inspection  of  the  Court,  and  their  sentence 
formally  allowed. 

Several  instances  will  be  found  of  references  of  indictments  by  the 
authority  of  the  courts  where  the  indictments  were  pending,  both  before 
and  after  conviction.  (See  R.  v.  Moate,  3  B  <6  Ad.  237  ;  Blanchard  v. 
Ully,  9  East,  497  ;  Kyd,  66,  67  ;  R.  v.  Gotesbatch,  2  D.  <&  R.  265.) 

In  a  modern  case  it  was  decided  on  demurrer  that  an  indictment  for 
an  assault  might,  by  leave  of  the  Court  of  Quarter  Sessions,  be  referred 
to  arbitration  ;  and  the  Court  of  Common  Pleas  decided,  principally  on 
the  authority  of  Beeley  v.  Wmgfield,  11  East,  46,  that  an  action  might 
be  maintained  to  enforce  such  a  reference.  Gibhs,  0.  J.,  is  reported 
to  have  laid  down  the  law  generally,  that  the  parties  might  refer, 
without  noticing  the  necessity  for  the  concurrence  of  the  court ;  how- 
ever, his  observations  must  be  taken  with  reference  to  the  precise 
point  then  under  consideration.  {Baker  v.  Townsend,  1  Moore,  120  ; 
7  Tamit,  422.) 

And  where  a  defendant,  prosecuted  by  parish  officers  for  disobeying 
an  order  of  maintenance,  was  convicted,  and  sentence  deferred  by  the 
court  with  a  view  to  an  arrangement ;  in  the  meantime  he  was  com- 
mitted to  prison,  and  the  officers  demanded  of  him  a  sum  considerably 
exceeding  the  amount  of  maintenance  due,  bat  part  of  which  was  to 
cover  costs  ;  A.  paid  part  and  gave  a  note  fot  the  remainder  ;  he  was 
then  brought  before  the  court,  fined  Is.  and  discharged.  It  did  not 
appear  whether  or  not  the  particulars  of  the  arrangement  were  com- 
municated to  the  court,  but  A.  made  no  complaint  when  brought  up. 
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In  an  action  afterwards  brought  upon  the  note,  held,  that  no  irregularity 
appeared  in  the  compromise,  and  that  the  note  was  legal.  {Kvrk  v. 
Stridcwood,  1  Nev.  dh  M.  275  ;  4  B.  c&  Ad.  421.) 

It  had  been  decided  that  the  justices  at  sessions,  by  the  consent  of 
the  parties,  have  power  to  refer  the  merits  of  an  appeal  against  a  poor 
rate  to  arbitration,  and  to  adopt  the  award  of  the  arbitrators  as  their 
judgment ;  but  without  the  leave  of  the  parties  they  cannot  order  such 
a  reference,  for  they  have  no  power  to  delegate  their  authority.  (iJ.  v. 
Justices  of  Northampton,  Gold.  9,  2;  BoU,  716.) 

By  12  &  13  Vict.  c.  45,  s.  12,  reciting  that  by  9  &  10  Will.  III.,  c.  15, 
provision  was  made  for  rendering  more  effectual  the  awards  of  arbi- 
trators in  the  case  of  controversies  and  disputes,  for  which  there  was 
no  other  remedy  but  by  personal  action,  or  by  suit  in  equity,  and  that 
it  was  expedient  in  like  manner  to  facilitate  and  render  more  effectual 
references  to  arbitration  of  controversies  and  disputes,  for  which  the 
remedy  is  by  appeal  to  a  court  of  general  or  quarter  sessions  of  the 
peace,  it  is  enacted,  "  that  at  any  time  after  notice  given  of  appeal  to 
any  court  of  general  or  quarter  sessions  of  the  peace  against  any  oi-der, 
rate  or  other  matter,  (except  a  summary  conviction  or  an  order  in  bas- 
tardy, or  any  proceeding  under  or  by  virtue  of  any  of  the  statutes  relat- 
ing to  Her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes, 
or  post-office,)  for  which  the  remedy  is  by  such  appeal,  it  shall  be 
lawful  for  the  parties  by  themselves,  or  their  attornies,  and  by  order  of 
a  judge  of  Her  Majesty's  Court  of  Queen's  Bench,  to  submit  the  matter 
or  matters  of  such  appeal  to  the  award  or  umpirage  of  any  person  or 
persons,  and  to  agree  that  such  submission  should  be  made  a  rule 
of  the  said  Court  of  Queen's  Bench,  and  to  insert  such  agreement  in 
their  submission  or  the  condition  of  the  bond  or  promise,  whereby  they 
oblige  themselves  respectively  to  submit  to  the  award  or  umpirage  of 
such  person  or  persons,  and  thereupon  such  and  the  like  proceedings  in 
all  respects  shall  and  may  be  taken  with  regard  to  submission  under 
this  Act,  and  to  enforcing  awards  or  umpirages  thereupon,  and  to 
setting  aside  the  same,  as  are  authorized  by  the  said  Act  of  King 
William  the  Third,  with  regard  to  the  cases  therein  provided  for  ;  and 
every  award  or  umpirage  duly  made  under  this  Act  shall  be  as  binding 
and  effectual  to  all  intents  as  if  the  same  had  been  a  regular  judgment 
of  the  said  court  of  general  or  quarter  sessions,  and  shall  and  may,  on 
the  application  of  either  party,  be  enrolled  among  the  records  of  the 
said  court  of  sessions." 

By  sect.  13,  it  is  enacted,  "  that  it  shall  be  lawful  for  any 
court  of  genei'al  or  quarter  sessions  of  the  peace,  before  which  any 
appeal  (except  against  a  summary  conviction  or  an  order  in  bastardy, 
or  any  proceedings  under  or  by  virtue  of  any  of  the  statutes  re- 
lating to  Her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes, 
or  post-office,)  shall  be  brought  to  order,  with  consent  of  the  parties 
or  their  attornies,  that  the  matter  or  matters  of  such  appeal  be  referred 
to  arbitration  to  such  person  or  persons,  and  in  such  manner  and  on 
such  terms  as  the  said  court  shall  think  reasonable  and  proper ;  and 
such  order  may  be  made  a  rule  of  the  Court  of  Queen's  Bench  on  the 
application  of  either  party,  and  the  award  of  the  arbitrator  or  abi- 
trators,  or  umpirage  of  the  umpire,  may,  on  motion  by  either  party  at 
the  sessions  next,  or  next  but  one,  after  such  award  or  umpirage  shall 
have  been  finally  made  and  published,  or  after  the  decision  of  the 
Court  of  .Queen's  Bench  on  any  motion  for  setting  aside  the  same,  be 
entered  as  the  judgment  of  the  court  of  general  or  quarter  sessions  in 
the  appeal,  and  shall  be  as  binding  and  effectual,  to  all  intents,  as  if 
given  by  the  said  court :  provided  always  that  the  Court  of  Queen's 
Bench  may,  if  it  think  fit,  on  application  within  the  term  next 
after  the  making  and  publication  of  such  award  or  umpirage,  either 
refer  the  case  back  again  to  the  same  arbitrator,  arbitrators,  or  umpire, 
or  wholly  set  aside  the  award  or  umpirage  already  made,  and  may, 


in  the  later  event,  order  the  court  of  general  or  quarter  sessions  to 
enter  contimiances  and  hear  the  appeal." 

"When  the  respondents  had  taken  up  the  award,  which  was  in  favour 
of  the  appellant,  and  refused  to  agree  to  produce  it  at  the  sessions  for 
the  purpose  of  being  entered  as  the  judgment  of  the  sessions,  the  Court 
of  Queen's  Bench  made  a  rule  absolute  calling  upon  them  to  do  so, 
and  Campbell,  C.  J.,  seemed  to  think  that  the  sessions  could  not  act 
iinless  the  original  award  was  produced.  (Lord,  app.,  Standish  (Overseers), 
resp.,  Trill.  Term,  1856,  MS.,  incorrectly  reported  as  having  been  done 
by  consent,  27  Law  Times,  185.) 

If  an  award  be  referred  back  to  the  same  arbitrator  merely  for  the 
purpose  of  ascertaining  the  costs,  he  is  not  bound  to  hear  fresh  evi- 
dence.    {Be  Huntley,  \  E.  <&  B.  787  ;  22  L.  J.  Q.  B.  277.) 

By  12  &  13  Yict.  c.  45,  s.  14,  "if,  upon  any  reference  to  arbitration 
imder  this  Act,  it  shall  be  made  to  appear  to  the  Court  of  Queen's  Bench 
that,  either  from  the  death  of  the  arbitrator  or  arbitrators,  or  umpire, 
or  from  any  other  cause,  it  has  become  impossible  that  an  award  or  vim- 
pirage  can  be  made,  it  shall  be  lawful  for  the  said  court  to  order  the 
court  of  general  or  quarter  sessions  of  the  peace  to  enter  continuances 
and  hear  the  appeal." 

By  s.  15,  the  several  provisions  relating  to  arbitration  contained  in 
3  &  4  Will.  IV.  c.  42,  are  "  to  be  deemed  and  taken  to  be  applicable 
arbitrations  under  this  Act ;  and  in  every  such  arbitration  the  arbi- 
trator or  arbitrators  or  umpire  shall  have  the  same  powers  of  amend- 
ment which  the  court  of  general  or  quarter  sessions  of  the  peace  would 
have  had  on  trial  of  the  appeal." 

By  sect.  16,  "  no  recognizance  entered  into  pursuant  to  any  statute 
or  statutes  for   the   prosecution  and  trial  of  any   appeal   shall    be 

deemed  to  bo  forfeited by  any  submission  to  arbitration  under 

the  provisions  of  this  Act." 

The  statute  9  &  10  Will.  III.  c.  15,  allowing  parties  to  make  a  sub- 
mission a  rule  of  court,  in  order  to  proceed  for  non-performance  of  an 
award,  &c.,  does  not  extend  to  matters  criminal,  and  therefore  a  sub- 
mission for  an  indictment  at  the  quarter  sessions  for  an  assault  could 
not  be  made  a  rule  of  court  under  the  statute.  {Watson  v.  M'Gullum, 
8  T.  It.  520  ;  R.  v.  Ootesbateh,  2  D.  &  B.  265.) 

Nor  does  the  3  &  4  Will.  IV.  c.  42,  s.  39,  which  takes  away  the 
power  of  revoking  of  a  submission  to  arbitration,  extend  to  a  reference 
agreed  to  on  the  trial  of  an  indictment,  and  either  party  has  power  to 
revoke  the  reference.     {Beg.  v.  Bardell,  1  Nev.  SP.74:;  5  A.  ibE.  619.) 

The  determination  of  compensation  by  two  justices  under  the  Land 
Clauses  Act,  1845,  s.  121,  is  rather  in  the  nature  of  an  award  than  an 
order  within  Jervis's  Act,  (11  &  12  Viet.  c.  43,)  and  therefore  need  not 
be  in  writing.     {Reg.  v.  Boyee  Coombe,  32  L.  J.  M.  G.  67.) 
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I.   What  it  is,  Sfc,  362. 
II.  In  what  Cases,  and  Power  and  Duty  of  Justices  out  of  Ses- 

sions  as  to,  363. 
III.  Power  of  Justices  in  Sessions  and  others  to  take  Bail,  368. 
lY.  Number  and  SuMcieiicy,  ^c.  of  Bail,  373. 


(a)  Aa  to  bail  in  general  in  crimi- 
nal cases,  see  1  Chit.  C.  L.  92  to  104 ; 
Deacon's  C.  D.  title  Bail :  2  Hawlc. 


c.  15  ;  2  Hale,  c.  15;  Bac.  Ah:  Bail 
in  Criminal  Cases, 
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Bail. 


XIII, 


V.  Time  of  Taking,  Notice,  and  Jmtifieation  of,  374. 
VI.  Recognizance  and  Subsequent  Proceedings,  375. 

Requiring  Excessive  Bail,  376. 

Denying  Bail  where  it  ought  to  he  granted,  376. 

Oranting  it  inhere  it  ought  to  be  denied,  377. 

Personating  Bail,  2>11. 

Poioer  of  Bail,  378. 

Liability  of  Bail,  and  what  a  Forfeiture  of  Recognizance, 
378. 

Forms,  379. 


VII, 

VIII. 

IX. 

X. 

XI. 

XII. 


j3lS  to  bail  on  a  habeas  corpus  or  certiorari,  see  "  Certiorari,"  post ; 
"Habeas  Corpus,"  Vol.  II.;  and  on  remand  during  an  adjournment  of 
proceedings  in  cases  of   summary  convictions,  see  tit.  "  Conviction," 


Wlat. 


Diifereuce  be- 
tween bail  and 
mainprize.j 


Justice  to  dis- 
charge, or  com- 
mit, or  bail, 


when. 


I.  a2asat  it  is,  &c. 

BaO,  (from  the  French  bailler,  to  deliver,)  signifies  the  delivery  of  a 
man  out  of  custody,  upon  the  undertaking  of  one  or  more  persons  for 
him  that  he  shall  appear  at  a  day  limited,  to  answer  and  be  justified  by 
the  law.  (1  Hale's  Sum.  96.)  It  is  a  delivery  or  bailment  of  a  person 
to  his  sureties,  upon  their  giving,  together  with  himself,  sufiicient 
security  for  his  appearance,  he  being  supposed  to  continue  in  their 
friendly  custody  instead  of  going  to  prison. 

The  difference  between  bail  and  mainprize  is,  that  mainpernors  are 
only  surety,  but  bail  is  a  custody ;  and  therefore  the  bail  may  re-take 
the  prisoner  if  they  doubt  he  will  fly,  and  detain  him  and  bring  him 
before  a  justice,  and  the  justice  ought  to  commit  the  prisoner  in  dis- 
charge of  the  bail,  or  put  him  to  find  new  sureties.    (1  Hale's  Sum.  96.) 

By  11  &  12  Vict.  c.  42,  where  any  person  charged  with  an  indictable 
ofience  shall  appear  or  be  brought  before  any  justice  or  justices  of 
the  peace,  "  when  all  the  evidence  offered  on  the  part  of  the  prosecution 
against  the  accused  party  shall  have  been  heard,  if  the  justice  or  justices 
of  the  peace  then  present  shall  be  of  opinion  that  it  la  not  sufficient  to 
put  such  accused  party  upon  his  trial  for  any  indictable  oiFence,  such 
justice  or  justices  shall  forthwith  order  such  accused  party,  if  in  custody, 
to  be  discharged  as  to  the  information  then  under  inquiry ;  but  if  in  the 
opinion  of  such  justice  or  justices  such  evidence  is  sufficient  to  put  the 
accused  party  upon  his  ti-ial  for  an  indictable  offence,  or  if  the  evidence 
given  raise  a  strong  or  probable  presumption  of  the  guilt  of  such 
accused  party,  then  such  justice  or  justices  shall,  by  his  or  their 
warrant,  commit  him  to  the  common  gaol  or  house  of  correction  for  the 
county,  riding,  division,  liberty,  city,  borough,  or  place  to  which  by  law 
he  may  now  be  committed ;  or  in  the  case  of  an  indictable  ofiffence  com- 
mitted on  the  high  seas,  or  on  land  beyond  the  sea,  to  the  common  gaol 
of  the  county,  riding,  division,  liberty,  city,  borough,  or  place  within 
which  such  justice  or  justices  shall  have  jurisdiction,  to  be  there  safely 
kept  until  he  shall  be  thence  delivered  by  due  course  of  law,  or  admit 
him  to  bail  as  hereinbefore  mentioned." 
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II.  In  SBiiat  Olaseg,  antr  lotow  aitti  But»  of  f  ttsticeg  out  of     oa£,id 

S^SSiOng  as  to.  Pomr  of 

Justices  as  to. 

■With,  respect  to  the  cases  in  -wliich  bail  is  allowable,  it  is  observable 

tbat  at  coTTunon  law  no  justice,  or  indeed  any  court,  could  bail  a  person  At  common  law. 

in  execution  on  a  judgment  or  conviction  for  any  offence,  for  then  such 

imprisonment,  without  bail,  is  part  of  the  sentence  and  punishment, 

and.  this  is  the  existing  law.    (8  T.  B.  325 ;  Pahy  on  Conv.  6th  ed.  338  ; 

1  Wils.  299.)    Nor  will  a  court,  between  conviction  and  judgment,  bail 

the  offender  without  the  consent  of  the  prosecutor.     (4  Bv/ir.  2545, 

2539.)    But  when  a  party  was  arrested  before  conviction,  by  the 

ancient  common  law  all  felonies  were  bailable,  till  murder  was  excepted 

by  statute ;  (6  Edw.  I.  c.  9 ;  Com.  Dig.  Bail,  F.  1 ;  Hale's  Sum.  97  ;)  so 

that  persons  might  be  admitted  to  bail  before  conviction  in  almost 

every  case.     (4  Steph.  Com.  403.) 

But  the  statute  of  Westminster,  (3  Edw.  I.  c.  15,)  took  away  the  By  statute. 
power  of  justices  of  the  peace  to  bail  in  treason,  and  in  several  instances 
of  aggravated  felony.  The  statutes  23  Hen.  VI.  c.  9,  3  Hen.  VH.  c.  3, 
and  the  1  &  2  Ph.  &  Mary,  c.  13,  contained  further  regulations  upon 
this  subject ;  and  the  latter  statute  extended  the  power  of  bailing  to 
justices  of  the  peace. 

In  felonies  amd  certain  misdemeanours.'] — The  11  &  12  Vict.  c.  42,  s.  23,  la  felonies  anil 
enactSj  "that  where  any  person  shall  appear  or  be  brought  before  a  m^Xirs'"'''^' 
justice  of  the  peace  charged  with  any  felony,  or  with  any  assault  with 
intent  to  commit  any  felony,  or  with  any  attempt  to  commit  any  felony, 
or  with  obtaining  or  attempting  to  obtain  property  by  false  pretences, 
or  with  a  misdemeanour  in  receiving  property  stolen  or  obtained  by 
false  pretences,  or  with  perjury  or  subornation  of  perjuiy,  or  with  con- 
cealing the  birth  of  a  child  by  secret  burying  or  otherwise,  or  with 
wilful  or  indecent  exposure  of  the  person,  or  with  riot,  or  with  assault 
in  pursuance  of  a  conspiracy  to  raise  wages,  or  assault  upon  a  peace 
officer  in  the  execution  of  his  duty,  or  upon  any  person  acting  in  his 
aid,  or  with  neglect  or  breach  of  duty  as  a  peace  officer,  or  with  any 
misdemeanour  for  the  prosecution  of  which  the  costs  may  be  allowed  out 
of  the  county-rate,  such  justice  of  the  peace  may  in  his  discretion  admit 
such  person  to  bail  upon  his  procuring  and  producing  such  surety  or   , .  . 
sureties  as  in  the  opinion  of  such  justice  will  be  sufficient  to  ensure  the  cominitmcnt. 
appearance  of  such  accused  person  at  the  time  and  place  when  and 
where  he  is  to  be  tried  for  such  offence;  and  thereupon  such  justice 
shall  take  the  recognizance  of  the  said  accused  person  and  his  surety  or 
sureties,  conditioned  for  the  appearance  of  such  accused  person  at  the 
time  and  place  of  trial,  and  that  he  will  then  surrender  and  take  his 
trial,  and  not  depart  the  court  without  leave ;  and  in  all  cases  where  a 
person  charged  with  any  indictable  offence  shall  be  committed  to  prison  Stwcommit^^^^ 
to  take  his  trial  for  the  same,  it  shall  be  lawful  at  any  time  afterwards  ment. 
and  before  the  first  day  of  the  sitting  or  sessions  at  which  he  is  to  be  Mode  of  taidnj 
tried,  or  before  the  day  to  which  such  sitting  or  sessions  may  be  ba,il  after  com- 
adjourned,  for  the  justice  or  justices  of  the  peace  who  shall  have  signed  "''"""■*• 
the  warrant  for  his  commitment,  in  his  or  their  discretion,  to  admit 
such  accused  person  to  bail  in  manner  aforesaid ;  or  if  such  committing 
justice  or  justices  shall  be  of  opinion  that  for  any  of  the  offences  herein- 
before mentioned  the  said  accused  person  ought  to  be  admitted  to  bail, 
he  or  they  shall  in  such  cases,  and  in  all  other  cases  of  misdemeanours, 
certify  on  the  back  of  the  warrant  of  commitment  his  or  their  consent 
to  such  accused  party  being  bailed,  stating  also  the  amount  of  bail  which 
ought  to  be  required,  and  it  shall  be  lawful  for  any  justice  of  the  peace 
attending  or  being  at  the  gaol  or  prison  where  such  accused  pai-ty  shall 
be  in  custody,  ou  production  of  such  certificate,  to  admit  such  person  to 
bail  in  manner  aforesaid ;  or  if  it  shall  be  inconvenient  for  such  surety 
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or  sureties  in  such  a  case  to  attend  at  such  gaol  or  prison  to  join  with 
such  accused  person  in  the  recognizance  of  bail,  then  such  committing 
justice  or  justices  may  make  a  duplicate  of  such  certiiicate  as  aforesaid, 
and  upon  the  same  being  produced  to  any  justice  of  the  peace  for  the 
same  county,  riding,  division,  liberty,  citj',  borough,  or  place,  it  shall  be 
lawful  for  such  last-mentioned  justice  to  take  the  recogni^nce  of  the 
surety  or  sureties  in  conformity  with  such  certificate,  and  upon  such 
recognizance  being  transmitted  to  the  keeper  of  such  gaol  or  prison  and 
produced,  together  with  the  certificate  on  the  warrant  of  commitment 
as  aforesaid,  to  any  justice  of  the  peace  attending  or  being  at  such  gaol 
or  prison,  it  shall  be  lawful  for  such  last-mentioned  justice  thereupon 
to  take  the  recognizance  of  such  accused  party,  and  order  him  to  be  dis- 
charged out  of  custody  as  to  that  commitment  as  hereinafter  mentioned. 
And  where  any  person  shall  be  charged  before  any  justice  of  the  peace 
with    any  indictable  misdemeanour    other   than   those   hereinbefore 
mentioned,  such  justice,  after  taking  the  examination  in  writing  as 
aforesaid,  instead  of  committing  him  to  prison  for  such  offence,  shall 
admit  him  to  bail  in  manner  aforesaid,  or  if  he  have  been  committed  to 
prison,  and  shall  apply  to  any  one  of  the  visiting  justices  of  such  prison; 
or  to  any  other  justice  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  before  the  first  day  of  the  sitting  or 
sessions  at  which  he  is  to  be  tried,  or  before  the  day  to  which  such 
sitting  or  sessions  maybe  adjourned,  to  be  admitted  to  bail,  such  justice 
shall  accordingly  admit  him  to  bail  in  manner  aforesaid.     And  in  all 
cases  where  such  accused  person  in  custody  shall  be  admitted  to  bail  by 
a  justice  of  the  peace  other  than  the  committing  justice  or  justices  as 
aforesaid,  such  justice  of  the  peace  so  admitting  him  to  bail  shall  forth- 
with transmit  the  recognizance  or  recognizances  of  bail  to  the  commit- 
ting justice  or  justices,  or  one  of  them,  to  be  by  him  or  them  transmitted 
with  the  examinations  to  the  proper  ofiftcer.    Provided,  nevertheless, 
that  no  justice  or  justices  of  the  peace  shall  admit  any  person  to  bail 
for  treason,  nor  shall  such  person  be  admitted  to  bail  except  by  order 
of  one  of  her  Majesty's  secretaries  of  state,  or  by  her  Majesty's  Court  of 
Queen's  Bench  at  Westminister,  or  a  judge  thereof  in  vacation.    Pro- 
vided also,  that  when  in  cases  of  misdemeanour  the  defendant  shall  be 
entitled  to  a  traverse  at  the  next  assizes  or  quarter  sessions,  and  shall 
not  be  bound  to  take  his  trial  until  the  second  assizes  or  sessions,  in 
every  such  case  the  recognizance  of  bail  shall  be  conditioned  that  he 
shall  appear  and  plead  at  the  next  assizes  or  sessions,  and  then  traverse  the 
indictment,  and  that  he  shall  surrender  and  take  his  trial  at  such  second 
assizes  or  sessions,  unless  such  accused  party  shall,  before  he  enter  into 
such  recognizance,  choose  and  consent  to  take  his  trial  at  such  first 
assizes  or  sessions,  in  which  case  the  recognizance  may  be  in  the 
ordinary  form  hereinbefore  mentioned." 

Before  this  statute,  it  was  the  law  (as  old  as  the  Statute  of  West- 
minster, (3  Edw.  I.,  c.  15,)  that  every  man  charged  with  a  misde- 
meanour had  a  right  to  be  released  from  prison  and  admitted  to  bail  on 
producing  sureties.     (See  Xeg.  v.  Badger,  4  Q.  B.  470.) 

By  11  &  12  Vict.  c.  42,  s.  23,  the  party  about  to  be  admitted  to  bail 
must  procure  such  surety  or  sureties  as  in  the  opinion  of  the  committing 
justice  will  be  suflScient  to  ensure  the  appearance  of  such  person  at  the 
time  and  place  when  and  where  he  is  to  be  tried. 

Three  elements  are  to  be  taken  into  consideration  by  the  justices  in 
determining  whether  the  prisoner  should  be  admitted  to  bail  or  not, 
viz.,  the  gravity  of  the  crime,  the  weight  of  the  evidence,  and  the 
severity  of  the  punishment,  with  regard  to  the  probability  of  his  appear- 
ing to  take  his  trial.  {Be  Robinson,  23  L.  J.  Q.  B.  286 ;  Beg.  v.  Barron- 
net,  lE.&B.l;  22  i.  J.  M.  C.  25  ;  Beg.  v.  Scaife,  9  Bowl.  553.) 

Accomplices  should  never  be  allowed  to  go  on  bail,  because  they  are  so 
likely  to  abscond,  notwithstanding  that  it  is  intended  that  they  should 
give  evidence  for  the  prosecution.    (.R.  v.  Beardmore,  7  C.  &  P.  497.) 
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As  regards  the  consequence  of  a  justice's  refusing  bail  when  besought     2.  In  what 
to  grant  it,  see  post^  p.  376.  Oases,  and 

Power  of 

Where  warrant  bached.'] — Where  a  warrant  has  been  backed  and  the  Justices  as  to. 

party  accused  has  been  taken  out  of  the  county  where  the  supposed   ■ — 

offence  has  been  committed,  any  justice  of  the  county  where  he  was  Wlere  warrant 
taken  may,  if  the  offence  be  bailable,  take  bail.    (See  11  &  12  Vict,  c,  ''**«'*■ 
42,  ss.  11, 12,  13,  14,  15.) 

As  to  backing  of  warrants,  see  post,  "  Warrant,"  Vol.  V. 

Where  offence  committed  out  of  jurisdiction  of  committing  justice.'] — .  where  examiua- 
Where  a  person  is  charged  with  an  offence  alleged  to  have  been  dUferentTuria* 
committed  out  of  the  jurisdiction  of  the  justice  hearing  the  charge,  diction  from 
it  is  by  the  11  &  12  Vict.  c.  42,  s.  22,  enacted,  "that  whenever  a  *o^'^L°^™™ 
person  shall  appear  or  shall  be  brought  before  a  justice  or  justices  '""°™'  ^  ■ 
of  the  peace  in  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  wherein  such  justice  or   justices    shall    have  jurisdiction,  app^liiendedL 
charged  with  an  offence  alleged  to  have  been  committed  by  him  in  one  county  on 
any  county  or  place  within  England  or  Wales  wherein  such  justice  or  "^'"'S^  of  an 
justices  shall  not  have  jurisdiction,  it  shall  be  lawful  for  such  justice  or  SnMiother'he 
justices,  and  he  and  they  are  hereby  required  to  examine  such  witnesses,  V^y  be  examined 
and  receive  such  evidence  in  proof  of  such  charge,  as  shall  be  produced  "^  ""^  fonner ; 
before  him  or  them,  within  his  or  their  jurisdiction ;  and  if,  in  his  or  and  if  evidence 
their  opinion,  such  testimony  and  evidence  shall  be  sufficient  proof  of  *.°  deemed  suffl- 
the  charge  made  against  such  accused  party,  such  justice  or  justices  committed  to 
shall  thereupon  commit  him  to  the  common  gaol  or  house  of  correction  prison ; 
for  the  county,  riding,  division,  liberty,  city,  borough,  or  place  where 
the  offence  is  alleged  to  have  been  committed,  or  shall  admit  him  to 
bail,  as  hereinafter  mentioned,  and  shall  bind  over  the  prosecutor  (if  he 
have  appeared  before  him  or  them)  and  the  witnesses  by  recognizance 
accordingly,  as  is  hereinbefore  mentioned ;  but  if  such  testimony  and  if  inBnfficient, 
evidence  shall  not,  in  the  opinion  of  such  justice  or  justices,  be  suffi-  ^1^  brought 
cient  to  put  the  accused  party  upon  liis  trial  for  the  offence  with  which  justice inthe 
he  is  so  charged,  then  such  justice  or  justices  shall  bind  over  such  latter  county, 
witnesses  as  he  shall  have  examined,  by  recognizance,  to  give  evidence, 
as  hereinbefore  is   mentioned,  and  such  justice  or  justices  shall,  by 
warrant  under  his  or  their  hand  and  seal  or  hands  and  seals,  order 
such  accused  party  to  be  taken  before  some  justice  or  justices  of 
the  peace  in  and  for  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  where  and  near  unto  the  place  where  the  offence  is  alleged 
to  have  been  committed,  and  shall  at  the  same  tune   deliver   the 
information  and  complaint,  and  also  the  depositions  and  recognizances 
so  taken  by  him  or  them,  to  the  constable  who  shall  have  the  execution 
of  such  last-mentioned  warrant,  to  be  by  him  delivered  to  the  justice  or 
justices  before  whom  he  shall  take  the  accused  in  obedience  to  the  said 
warrant,  and  which  said  deposition  and  recognizances  shall  be  deemed 
to  be  taken  in  the  case,  and  shall  be  treated,  to  all  intents  and  purposes, 
as  if  they  had  been  taken  by  or  before  the  said  last-mentioned  justice  or 
justices,  and  shall,  together  with  such  depositions  and  recognizances  as 
such  last-mentioned  justice  or  justices  shall  take  in  the  matter  of  such 
charge  against  the  said  accused  party,  be  transmitted  to  the  clerk  of  the 
court  where  the  said  accused  party  is  to  be  tried,  in  the  manner  and  at 
the  time  hereinbefore  mentioned,  if  such  accused  party  shall  be  com- 
mitted for  trial  upon  the  said  charge,  or  shall  be  admitted  to  bail ;  and  As  to  payment 
in  case  such  accused  party  shall  be  taken  before  the  justice  or  justices  °L*^''™°^V'^ 
last  aforesaid,  by  virtue  of  the  said  last-mentioned  warrant,  the  con-  accISdMto ° 
stable,  or  other  person  or  persons  to  whom  the  said  warrant  shall  have  '^e  proper 
been  directed,  and  who  shall  have  conveyed  such  accused  party  before  ™™*^'  *"• 
such  last-mentioned  justice  or  justices,  shall  be  entitled  to  be  paid  his 
costs  and  expenses  of  conveying  the  said  accused  party  before  the  said 
justice  or  justices  ;  and  upon  the  said  constable  or  other  person  pro- 
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2.  In  what     ducing  the   said  accused  party  before  such  justice  or  justices,,  and 

Oases,  mid      delivering  him  into  the  custody  of  such  person  as  the  said  justice  or 

Power  of      justices  shall  direct  or  name  in  that  behalf,  and  upon  the  said  constable 

Justices  as  to.  delivering  to  the  said  justice  or  justices  the  warrant,  information  (if 

any),  depositions,  and  recognizances  aforesaid,  and  proving  by  oath  the 

handwriting  of  the  justice  or  justices  who  shall  have  subscribed  the 
same,  such  justice  or  justices  to  whom  the  said  accused  party  is  so  pro- 
duced, shall  thereupon  forthwith  ascertain  the  sum  which  ought  to  be 
paid  to  such  constable  or  other  person  for  conveying  such  accused 
party,  and  taking  him  before  such  justice  or  justices,  as  also  his  rea- 
sonable costs  and  expenses  of  returning,  and  thereupon  such  justice 
or  justices  shall  make  an  order  upon  the  treasurer  of  the  county, 
riding,  division,  or  liberty,  city,  borough,  or  place,  or  if  such  city, 
borough,  or  place  shall  be  contributory  to  the  county  rate  of  any  county, 
riding,  division,  or  liberty,  then  upon  the  treasurer  of  such  county, 
riding,  division,  or  liberty  respectively  to  which  it  is  contributory,  for 
payment  to  such  constable  or  other  person  of  the  sum  so  ascertained  to 
be  payable  to  him  in  that  behalf,  and  the  said  treasurer,  upon  such 
order  being  produced  to  him,  shall  pay  the  amount  to  the  said  constable 
or  other  person  producing  the  same,  or  to  any  person  who  shall  present 
the  same  to  him  for  payment :  Provided  always,  that  if.  such  last- 
mentioned  justice  or  justices  shall  not  think  the  evidence  against  such 
accused  party  sufficient  to  put  him  upon  his  trial,  and  shall  discharge 
him  without  holding  him  to  bail,  every  such  recognizance  so  taken  by 
the  said  first-mentioned  justice  or  justices  as  aforesaid  ahall  be  null  and 
void." 

*diJe  m'^'^'trates       WitUn  the  Metropolitan  Police  District.']— Bj  11  &  12  Vict.  c.  42,  s.  29, 
an/st^S^^*^  "  Any  one  of  the  magistrates  appointed  or  hereafter  to  be  appointed  to 
magistrates  in       act  at  any  of  the  police  courts  of  the  metropolis,  and  sitting  at  a  police 
mayaSone        court  within  the  metropolitan  police  district,  and  every  stipendiary 
,     magistrate  appointed  or  to  be  appointed  for  any  other  city,  town, 
liberty,  borough  or  place,  and  sitting  at  a  police  court  or  other  place 
appointed  in  that  behalf,  shall  have  full  power  to  do  alone  whatever  is 
authorized  by  this  Act  to  be  done  by  any  one  or  more  justice  or  justices 
of  the  peace ;  and  that  the  several  forms  in  the  schedule  to  this  Act 
contained  may  be  varied  so  far  as  it  may  be  necessary  to  render  them 
applicable  to  the  police  courts  aforesaid,  or  to  the  court  or  other  place 
of  sitting  of  such  stipendiary  magistrate  ;  and  that  nothing  in  this  Act 
contained  shall  alter  or  affect  in  any  manner  whatsoever  any  of  the 
powers,  provisions,  or  enactments  contained  in  an  Act  passed  in  the 
tenth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled,  '  An  Act  for  Improving  the  Police  in  and  near  the  Metro- 
polis,' or  in  an  Act  passed  in  the  third  year  of  the  reign  of  her  present 
Nothing  to  affect   Majesty,  intituled,  '  An  Act  for  further  Improving  the  Police  in  and  near 
contained  m         the  Metropolis,'  or  in  an  Act  passed  in  the  same  year  of  the  reign  of  her 
10  Geo.  IV.  c.  44,  present  Majesty,  intituled,  'An  Act  for  Kegulating  the  Police  Courts  in 
2  A  ?  v-"t'  "■  ti''  *^®  Metropolis,'  or  in  an  Act  passed  in  the  fourth  year  of  the  reign  of 
and  3  &i  Vict!     lier  present  Majesty,  intituled,. '  An  A  ct  for  better  defining  the  Powers 
c.  84.  "      of  Justices  within  the  Metropolitan  Police  District.'  " 

Witliin  tlie  By  2  &  3  Vict.  c.  71,  s.  36,  (the  Metropolitan  Police  Act,)  it  is  enacted, 

metropolitan  a  xhat  any  one  of  the  said  metropolitan  police  magistrates,  if  he  shall 
po  ice  B  nc  .  ^jjjjj]j  g^;^  Diay  remand  any  person  for  further  examination,  or  may  suffer 
to  go  at  large  any  person  who  shall  be  charged  before  him  with  amy 
felony  or  misdemeanour,  upon  his  personal  repognizance,  (with  or 
without  sureties,)  and  every  such  recognizance  shall  be  conditioned  for 
the  appearance  of  such  person  before  the  same  or  some  other  of  the  said 
magistrates  for  further  examination,  or  to  surrender  himself  to  take  his 
trial  at  the  Central  Criminal  Court,  or  at  a  court  of  general  or  quarter 
sessions,  at  a  day  and  place  to  be  therein  mentioned,  and  the  magistrate 
shall  be  at  liberty,  from  time  to  time,  to  enlarge  every  such  recognizance 
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to  such  further  time  as  he  shall  appoint,  and  every  such  recognizance     2.  Jw  what 
which  shall  not  be  enlarged,  shall  be  discharged  without  fee  or  reward,      Cases,  aiid 
when  the  party  shall  have  appeared  according  to  the  condition  thereof :       Power  of 
Provided  always,  that  whenever  any  magistrate  shall  take  the  recog-   Justices  as  to. 

nizance  of  any  person  to  appear  at  the  Central  Criminal  Court,  or  at   

a  court  of  general  or  quarter  sessions,  the  magistrate  shall  be  bound  to 
return  the  depositions  taken  in  the  case,  and  to  bind  over  the  witnesses 
to  appear  and  give  evidence  in  like  manner  as  if  he  had  committed  the 
party  to  take  his  trial  at  such  court." 

Sect.  14.  "  Any  one  of  the  said  magistrates  may  do  alone  any  act  at   One  magistrate 
his  court  which  by  any  law  now  in  force  or  by  any  law  not  containing  j^*^^^^^^' 
an  express  enactment  to  the  contrary  shall  be  directed  to  be  done  by   directed  to  he 
more  than  one  justice,  but  none  of  the  said  magistrates  shall  be  com-   done  at  petty, 
petent  to  act  as  a  justice  either  alone  or  with  any  other  justice  in  any   ter  BessioM^"*"^ 
thing  which  is  to  be  done  at  a  special  qr  petty  sessions  of  all  the  justices 
acting  in  the  division,  or  by  the  justices  in  quarter  sessions  assembled." 

Byll&  12  Vict.  c.  42,  s.  30.  "And  be  it  enacted,  that  it  shall  be  lawful  Tlie  lord  mayor 
for  the  Lord  Mayor  of  the  City  of  London,  or  for  any  alderman  of  the  said  °J  ™y  alderman 
city  for  the  time  being,  sitting  at  the  Mansion  House  or  Guildhall  justice  act  aloEe."'  ""^ 
rooms  in  the  said  city,  to  do  alone  any  act  at  either  of  the  said  justice  rooms, 
which  by  any  law  now  in  force,  or  by  any  law  not  containing  an  express 
enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall  be  directed 
to  be  done  by  more  than  one  justice  ;  and  that  nothing  in  this  Act  con-  Nothing  to  affect 
tained  shall  alter  or  affect  in  any  manner  whatsoever  any  of  the  powers,  powers,  &c., 
provisions,  or  enactments  contained  in  an  Act  passed  iii  the  third  year  I™  I' vict'c.  94. 
of  the  reign  of  her  present  Majesty,  intituled,  '  An  Act  for  regulating 
the  Police  in  the  City  of  London.'  " 

Sect.  31.  "And  be  it  enacted,  that  the  chief  magistrate  of  the  metro-  Chief  magistrate 
politan  police  court  at  Bow  Street  for  the  time  being  shall  be  a  justice  may°be  a'iustioe 
of  the  peace  of  and  for  the  county  of  Berks,  if  his  name  be  inserted  in  for  Berks,  irith- 
the  commission  of  the  peace  for  that  county,  without  possessing  the  out  quaUfloation. 
qualification  by  estate  required  by  law  in  that  behalf,  and  without 
taking  any  oath  of  qualification." 

Sect.  43,   which  defines  the  duties  of  justices  with  reference   to  On  a  variance 
summary  convictions  and  orders  when  a  warrant  has  been  issued  to  between  warrant 
apprehend  a  defendant  and  bring  him  before  a  justice  or  justices  ™<l  evidence, 
to  answer  an  information  or  complaint'  laid  or  made  within  that 
Act,  if  at  the  hearing  a  variance  between  the  warrant    and    the 
evidence  appears  such  as  to  have  misled  the  defendant,  the  justice  may 
adjourn  the  hearing  to  a  future  day,  and  either  commit  the  defendant 
in  the  mean  time  or  discharge  him  upon  his  entering  into  a  recogniz- 
ance with  or  without  sureties  to  appear  at  the  adjourned  hearing. 

Sect.  9.  And  further,  if  at  the  hearing  a  variance  appear  between  the  On  a  variance 
information,  &c.,  and  the  evidence  such  as  to  have  misled  the  defendant,  maSl'd'"' 
the  justice  may  adjourn  the  hearing  to  some  future  day  and  commit  evidence, 
the  defendant  or  discharge  him  upon  his  entering  into  a  recognizance 
with  or  without  sureties  to  appear  at  the  adjourned  hearing. 

Sect.  13.  If  at  the  appointed  time  and  place  of  hearing  the  defendant  Upon  non-ap- 
appear,  but  the  informant,  &o.,  do  not,  the  justice  shall  dismiss  the  Pffo^^j"' 
iuformation,  &c.,  unless  for  some  reason  he  think  proper  to  adjourn  the 
hearing  to  some  other  day,  and  either  commit  the  defendant  in  the 
mean  time  or  discharge  him  upon  his  entering  into  a  recognizance  with 
or  without  sureties  to  appear  at  the  adjourned  hearing. 

Sect.  16.  Before  or  during  such  hearing  of  any  information  or  com-  upon  adjourn- 
plaint  under  that  Act,  the  justice,  &c.,  present  may  adjourn  the  hearing  ?'™t  before  or 
to  a  certain  time  and  place  to  be  then  appointed  and  stated  in  the     ""^"^  earmg. 
presence  and  hearing  of  the  party  or  parties,  or  their  respective  attornies 
or  agents  then  present,  and  in  the  mean  time  the  said  justice  or  justices 
may  suffer  the  defendant  to  go  at  large,  or  may  commit  him,  or  may 
discharge  him  upon  his  entering  into  a  recognizance,  with  or  without 
sureties,  to  appear  at  the  adjourned  hearing. 
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2.  In  what 

Cases,  and 

Power  of 

Justices  as  to. 

On  issue  of  dis- 
tress warrant. 


ISatU 


[S.  II. 


In  otiier  cases, 
actions,  &c. 


Sect.  20.  Upon  the  issuing  of  a  distress  warrant  under  that  Act,  the 
defendant  may  be  ordered  to  be  kept  in  safe  custody  until  its  return, 
unless  he  shall  give  sufficient  security,  by  recognizance  or  otherwise,  for 
his  appearance  at  the  place  and  time  appointed  for  the  return  of  the 
warrant  of  distress. 

Sect.  37.  The  metropolitan  police  magistrates  and  the  stipendiary 
magistrates  may  act  alone,  and  the  powers  conferred  upon  them  by  the 
2  &  3  Vict.  c.  47,  &c.,  are  preserved  to  them. 

The  provisions  respecting  the  backing  of  warrants  contained  in  the 
11  &  12  Yict.  c.  42,  are  incorporated  in  the  11  &  12  Vict.  c.  43  (ss. 
3—37). 

In  other  Cases."] — No  power  at  all  is  given  to  justices  of  the  peace  to 
bail  any  persons  on  process  in  civil  actions,  or  for  contempts  to  superior 
courts.     (2  Hawk.  c.  15,  s.  64.) 

There  are  furthermore  many  Statutes  which  prohibit  bail  and  main- 
prize  in  very  many  oases,  and  allow  the  same  in  many  others,  which 
are  interspersed  among  the  several  titles  which  treat  of  these  matters. 

And  where  a  statute  ordaineth  that  an  offender  shall  be  imprisoned 
at  the  Queen's  will  or  pleasure,  there  the  prisoner  cannot  be  bailed  till 
he  hath  redeemed  his  liberty  by  such  fine  or  ransom  as  shall  be  assessed 
by  the  Queen's  justices  in  her  courts.    (Dalt.  c.  167,  pp.  294,  295.) 


Justices  in 


III.  ^otoer  of  Ifustices  in  Sessions  anti  others  to  tafec  iSail. 

Justices  in  Sessions.'] — It  seems  to  be  a  good  general  rule  that  so  far 
as  any  persons  are  judges  of  any  crime,  so  far  they  have  power  of  bail- 
ing a  person  indicted  before  them  of  such  crime  ;  and  upon  this  ground 
it  seems  clear  that  any  two  justices,  one  being  of  the  qiioru/m,  many  of 
common  right  bail  persons  indicted  at  the  sessions,  for  that  any  two 
such  justices  may  hear  and  determine  the  indictment.  Also  it  hath 
been  holden  that  any  one  justice  hath  the  like  power.  (2  Hawk.  c.  15, 
s.  54,  62.) 

Justices  of  gaol         Justices  of  Oaol  Delivery.] — The  justices  of  gaol  delivery  may  bail 
deliveiy.  ^^^y.  pgrgon  convicted  before  them  of  homicide,  by  misadventure  or  in 

self-defence,  or  even  of  manslaughter,  the  better  to  enable  him  to 
obtain  his  pardon ;  and  this  even  after  their  sessions  is  determined. 
(2  Hawk.  c.  15,  s.  65.)  But  if  the  judge  be  of  opinion  that  the  prisoner 
in  either  of  the  cases  is  improperly  convicted,  or  that  the  offence  is  of  a 
very  venial  nature,  the  practice  is  now  not  to  bail  him,  but  merely  to 
impose  a  light  or  a  nominal  fine  on  the  prisoner,  and  to  order  him  to 
be  discharged.  The  justices  of  gaol  delivery,  it  seems,  have  the  same 
power  of  bailing  persons  indicted  before  them  for  any  crime  as  that 
possessed  by  the  Court  of  Queen's  Bench.  (2  Hawk.  c.  15,  s.  65.)  If 
by  reason  of  the  absence  of  a  material  witness  or  other  good  cause,  no 
indictment  is  taken  before  the  grand  jury,  and  it  is  necessary  to  post- 
On  postponement  pone  the  trial  of  the  prisoner,  the  practice  is  to  discharge  him  on  enter- 
ing into  his  own  recognizance,  unless,  indeed,  the  absence  of  the  witness 
or  other  cause  of  postponement  can  be  traced  to  the  acts  or  contrivances 
of  the  prisoner,  or  his  friends,  when  the  further  recognizances  of  two 
other  persons  in  heavy  sums  for  his  appeai-ance  would  be  required. 
(B.  V.  Beardmore,  7  C.  <&  P.  497.) 

But  a  judge  will  not  admit  a  pai-ty  to  bail  after  the  grand  jury  have 
returned  a  true  bill  against  him  for  murder.  {Eeg.  v.  Chapmam,, 
8  a  (b  P.  558  ;  P.  v.  Andrews,  2  D.  d  L.  10  ;  13  L.  J.  M.  C.  113.) 
Nor  can  a  person  arrested  during  the  assizes  under  an  indictment  for  a 
misdemeanour,  be  discharged  on  bail  without  pleading  and  traversing. 
{Reg.  V.  Wettenhall,  2  M.  &  Bob.  291.) 
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And  where  a  true  bill  was  found  against  several  prisoners  for  a  rape, 
and  the  prisoners  had  been  on  bail  and  sui'rendered,  but  the  prosecutrix 
did  not  appear  either  before  the  grand  jury  or  to  give  evidence  on  the 
trial  :  on  application  being  made  to  the  judge  to  postpone  the  trial, 
founded  on  affidavit,  stating  that,  in  the  belief  of  the  deponent,  the 
prosecutrix  was  kept  out  of  the  way  in  consequence  of  money  having 
been  given  to  her  by  some  of  the  prisoners,  the  judge  postponed  the 
trial,  and  would  not  admit  the  prisoners  to  bail.  (Meg.  v.  GuUridge,  9 
Car.  &  P.  228.)  And  in  Reg.  v.  Gallagher,  (7  Ir.  C.  L.  B.  19,)  after  the 
prisoners  had  been  committed  for  sheep  stealing,  and  bail  refused  by 
the  justices,  the  court  refused  to  bail.  (See  also  Reg.  v.  MacCartie,  11 
Ir.  0.  L.  199.) 

By  the  Habeas  Corpus  Act,  (31  Car.  II.  c.  2,  s.  7,)  "  If  any  person 
committed  for  treason  or  felony,' shall  on  the  first  day  of  the  sessions  of 
gaol  delivery,  after  such  commitment,  petition  the  court,  and  upon  the 
last  day  move  in  open  court  to  be  set  at  liberty  upon  baU,  the  justices 
are  required  to  bail  such  persons,  unless  it  appear  upon  oath  that  the 
witnesses  for  the  King  could  not  be  produced  at  the  same  sessions.  And 
if  the  prisoner  shall  not  upon  his  application  be  indicted  and  tried  the 
second  sessions,  he  shall  be  discharged  from  his  imprisonment."  (See 
"  Habeas  Corpus,"  Vol.  II.) 

Sheriffs.'] — By  the  common  law  the  sheriff  had  power  only  to  bail  By  sberiffs. 
those  persons  who  were  indicted  before  him  at  his  torn.  By  1  Edw.  IV. 
c.  2,  he  is  required  to  return  all  indictments  taken  before  him  at  his 
torn  to  the  justices  of  the  next  sessions.  At  this  day,  therefore,  he  has 
no  power  of  this  kind,  or  at  least  it  is  never  exercised  in  practice  upon 
criminal  charges.  (2  Hen.  Bla.  418  ;  4  T.  J?.  505  ;  2  Sawnd.  59  b ; 
Hawk.  b.  2,  c.  15,  ss.  26.  27  ;  Bac.  Ah.  Bail.  A. ;  Lamb.  16.)  It  has 
indeed  been  supposed  (2  Saund.  59  b)  that  he  may  take  a  recognizance, 
though  not  a  bond  ;  but  it  appears  from  the  authorities  that  he  cannot 
in  any  way  take  on  himself  to  set  a  prisoner  at  liberty  on  bail  whom 
he  once  obtains  in  his  custody.  (4  Term  Rep.  505  ;  2,  Hen,  Bla.  418  ; 
Lamb.  15  ;  DicJc.  J.,  Bail,  I.) 

Coroners.] — By  22  Vict.  c.  33,  s.  1,  "  In  every  case  in  which  a  By  coi-ouer. 
coroner's  jury  shall  have  found  a  verdict  of  manslaughter  against  any 
person  or  persons,  it  shall  be  lawful  for  the  coroner  or  deputy  coroner 
before  whom  the  inquest  was  taken  to  accept  bail  if  he  shall  think  fit, 
with  good  and  sufficient  sureties  for  the  appearance  of  the  person  so 
charged  with  the  offence  of  manslaughter  at  the  next  assizes  and 
genei-al  gaol  delivery,  to  be  holden  in  and  for  the  county  within  which 
the  inquest  was  taken,  and,  thereupon,  such  person,  if  in  custody  of  any 
bailiff  or  other  officer  of  the  coroner's  court,  or  in  any  gaol  under  a 
warrant  of  commitment  issued  by  such  coroner,  shall  be  discharged 
therefrom." 

For  form  of  recognizance  of  bail,  see  post,  p.  382, 

Constables.] — By  the  common  law  every  constable,  being  a  couser-  By  conatablea. 
vator  of  the  peace,  might  have,  bailed  one  suspected  of  felony  ;  but  this 
authority  is  transferred  from  him  to  the  justices  of  the  peace  by 
several  statutes.     (Lamb.  15.) 

By  the  "  Metropolis  Police  Act,"  (10  Geo.  IV,  c.  44,  s.  9,)  a  night 
constable  may  in  certain  cases  take  bail. 

The  "Municipal  Corporations  Act,"  (5  &  6  WiU.  IV.  c.  76,  s.  79,)  also 
empowers  night  constables  to  take  bail  in  cases  of  petty  misdemeanour. 

Court  of  Queen's  Bench.]— The  Court  of  Queen's  Bench,  or  any  judge   court  of  QueenY 
thereof  in  vacation,  (not  being  restrained  or  affected  by  the  statute  3  Eencb,  Common 
Edw.  I.  c.  15,  or  7  Geo.  IV.  c.  64,  s.  1,)  in  the  plenitude  of  that  power  SSeJ^^a 
which  they  enjoy  at  common  law,  and  the  Courts  of  Common  Pleas  or  judge  thereof. 
Exchequer,  or  a  judge  thereof,  by  1  &  2  Vict.  c.  45,  may,  in  their  discre- 
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tion,  admit  persons  to  bail  in  all  cases  whatsoever,  though,  committed 
by  justices  of  the  peace  or  others,  for  crimes  in  which  inferior  jurisdiO' 
tiona  would  not  venture  to  interfere,  and  the  only  exception  in  their 
discretionary  authority  is,  where  the  commitment  is  for  a  contempt,  of 
in  execution.  {S.  v.  Maries,  3  East,  163  ;  2  Hale,  129 ;  2  Sawlc.  c.  15, 
s.  47  ;  Leach,  168  ;  Sudd's  case,  1  Gowp.  333.)  Thus  they  may  bail  for 
high  treason  ;  (1  Leach,  168  ;  Comb.  111. ;)  treason-felony ;  (Reg.  v. 
M'Cartie,  11  Jr.  C.  L.  188;)  murder;  (3  East,  163;)  manslaughter; 
(2  Sti-a.  1242;  Comb.  Ill  ;)  forgery;  {Cowp.  333  j)  rapes;  (4  Burr. 
2179;)  horse  stealing;  (2  Chit.  Bep.  110;)  sheep  stealing;  (Beg.  v. 
Callagher,  7  Ir.  C.L.  B.  19  ;)  libels  ;  (1  Wils.  29 ;)  and  for  all  felonies 
and  offences  whatever.  (3  East,  163  ;  5  T.  B.  169 ;  Beg.  v.  Barronnet, 
1  E.SB.S;  1  Dears.  C.  C.  51 ;  22  L.  J.  M.  0.  25  ;  B.  v.  BaHhelemy, 
\  E.  SB.S;  1  Beaa-s.  C.  C.  60  ;  22  L.  J.  M.  C.  25.)  And  such  courts 
will  exercise  such  control  as  to  baU  where  the  local  justices  have 
refused  to  bail.     (Beg.  v.  Callagher,  7  Ir.  C.  L.  B.  19.) 

Even  where  the  commitment  is  in  execution,  the  court,  where  a  cer- 
tiorari has  issued  to  bring  up  a  conviction  under  which  a  party  is  in 
prison,  will  admit  him  to  bail  until  the  case  is  determined  by  the  court. 
(Reg.  V.  Lord,  4  Dowl.  &  L.  P.  C.  406  ;  16  L.  J.  M.  C.  15.) 

This  power,  however,  is  to  be  exercised  in  the  discretion  of  the 
court,  and  none  can  claim  its  benefits  de  jure.  (2  Hale,  129.)  The 
judges  seldom  admit  a  person  to  bail  where  magistrates  have  properly 
refused  it,  without  some  particular  circumstances  are  shown  to  exist  in 
his  favour.    (Bac.  Ah.  Bail,  D. ;  Beg.  v.  Callagher,  ubi  sii/p.) 

And  it  is  not  usual  for  this  court  to  bail  in  cases  of  felony,  unless, 
when  ill  consequence  of  the  defect  of  the  commitment,  and  of  the 
examination  and  depositions,  it  appears  doubtful  whether  any  offence 
has  been  committed.  (1  Leach,  481 ;  B.  v.  Judd,  2  T.  R.  257 ;  R.  v. 
Bemnant,  5  T.  B.  169.)  And  however  defectively  the  mittimus  may 
have  been  framed,  yet,  if  from  the  depositions  the  court  can  collect 
that  a  felony  has  been  committed,  they  will  not  bail  the  prisoner,  but 
remand  him  upon  a  special  rule.     (3  East,  163.) 

The  ill  health  of  the  party  in  custody  is  not  of  itself  sufficient 
ground  to  induce  this  court  to  bail  him,  but  where  he  has  been  for 
some  time  in  prison,  so  that  his  life  is  actually  in  danger  thereby,  the 
court  might  perhaps  bail  him.  (R.  v.  Bishop,  1  Stra.  29  ;  1  Chit.  C.  L. 
99.)  They  will  not  admit  him  to  bail  where  the  complaint  is  consti- 
tutional. (B.  V.  Wyndham,  1  Stra.  4,)  Nor  where  the  illness  arises 
from  the  act  of  the  prisoner.  (Id. ;  Harvey  of  Coombe's  case,  10  Mod. 
334.) 

In  all  cases  where  it  appears  that  a  prisoner  ought  to  be  bailed,  if  he 
be  unable  to  defray  the  expenses  of  being  bi-ought  up  to  Westminster 
for  that  purpose,  a  rule  to  show  cause  will  be  granted  why  he  should 
not  be  bailed  by  a  magistrate  in  the  county,  with  a  certim-ari  to  return 
the  depositions  before  them;  (B.  v.  Jones,  1  B.  &A.  209  ;  see  B.  v. 
Booker,  2  Bowl.  P.  C.  446  ;  R.  v.  Massey,  6  M.  d;  8.  108  ;)  and  this 
without  an  affidavit  of  his  poverty.  (R.  v.  Gregory,  9  Boivl.  P.  C.  129.) 
In  the  case  of  an  assault  the  application  to  have  the  defendant 
bailed  should  be  made  to  a  judge  at  chambers,  and  not  by  motion  to  the 
court.     (2  Cliit.  Bep.  110.) 

The  motion  for  the  bailment  may  be  made  upon  an  original  indict- 
ment before  them,  or  upon  an  indictment  removed  by  certiora/ri,  or  upon 
a  prisoner  being'  removed  by  habeas  corpus  before  or  after.  The  appli- 
cation is  grounded  on  affidavits,  made  in  order  to  satisfy  the  court  that 
if  bailed  the  prisoners  will  be  forthcoming  at  their  trial,  and  should 
state  any  conduct  on  the  part  of  the  prosecution  and  circumstances 
with  reference  to  the  case  which  would  show  that  the  detaining  of  the 
prisoner  in  custody  is  a  hardship  upon  him,  or  which  would  recommend 
his  case  to  the  favourable  consideration  of  the  court. 

A  motion  for  a  writ  of  habeas  corpus  and  for  a  certiorari  to  bring 
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the  depositions  taken  before  the  Hiagistra^tes  or  coroner  is  founded  on     3.  Power  of 
copies  of  the  depositions  verified  by  affidavit ;  {Reg.  v.  Barthdemy,  1     /Sessions  and 
Diwrs.  G.  C.  62  ;    22  L.  J.  M.  C.  25 ;)  and  the  court  will  look  at  the    otUrs  to  take 
depositions  to  see  how  strong  the  evidence  is  against  the  prisoners.           Bail. 
{Beq.  v.  Glewry,  16  Ir.  C.l.  B.  App.  II.)  

As  to  the  mode  of  taking  the  bail  in  these  oases,  see  the  form  of  the 
rule  in  B.  v.  Massey,  6  M.  <&  S.  108. 

"We  shall  hereafter  consider  the  necessity  for  bailing  under  the  Act  of 
Habeas  Corpus.    (See  "  Habeas  Corpus,"  Vol.  II.) 

By  5  Edw.  III.  c.  8,  the  Marshal  of  the  Queen's  Bench  is  prohibited   Marshal  of 
from  bailing  persons  indicted  of  felony,  on  pain  of  half-a-year's  im-   Q"«™'s  Beucli. 
prisonment  and  ransom.    {F.  N.  B.  215.) 


On  remoral  of 
indictment  by 
certiorari. 


On  Removal  of  Indictment  by  Certiorari.] — By  19  Vict.  c.  16,  s.  9, 
"  Whenever  any  writ  of  certiorari  shall  be  delivered  to  any  court  for 
the  purpose  of  removing  any  indictment  or  inquisition  from  such  court, 
it  shall  be  lawful  for  such  court  either  to  require  any  person  who  shall 
be  attending  such  court  under  any  recognizance  to  take  his  trial  upon 
such  indictment  or  inquisition  to  enter  into  such  recognizances,  with  so 
many  sureties  and  in  such  sum  or  sums  of  money,  and  with  such  con- 
dition for  his  appearance  and  taking  his  trial  upon  such  indictment  or 
inquisition  whenever  and  wherever  the  same  shall  be  tried,  as  to  such 
court  shall  seem  fit,  or  to  commit  such  person  to  the  common  gaol  or 
house  of  correction  for  the  county  or  place  for  which  such  court  shall 
be  holden,  there  to  remain  until  he  shall  be  removed  under  the  provi- 
sions of  this  Act  or  otherwise  delivered  by  due  coiirse  of  law." 

Sect.  22.  "  Whenever  any  person  charged  with  any  ofitence  by  any  When  indict- 
indictment  or  inquisition,  transmitted  or  removed  to  the  said  Central  ™™eJ^^f c^^. 
Criminal  Court,  under  the  provisions  of  this  Act,  shall  appear  before  minal  Court.  " 
sxioh  court,  in  pursuance  of  any  recognizance  for  that  pui-pose  or  other- 
wise, it  shall  be  lawful  for  such  court,  from  time  to  time,  and  as  often 
as  to  the  same  coui't  shall  .seem  fit,  either  to  require  such  person  to 
enter  into  such  recognizance,  with  so  many  sureties,  and  in  such  sum 
or  sums  of  money,  and  with  such  condition  for  his  appearance  at  such 
Central  Criminal  Court  and  otherwise,  as  to  such  Central  Criminal 
Court  shall  seem  fit,  or  to  commit  such  person  to  the  custody  of  the 
keeper  of  the  said  gaol  of  Newgate  until  he  shall  be  discharged  by  due 
course  of  law." 

Sect.  24.  "  Whenever  any  prosecutor  or  person  charged  with  any 
offence  shall  apply,  either  before  or  after  any  indictment  or  inquisition 
shall  have  been  found  or  taken,  to  the  said  Court  of  Queen's  Bench,  or 
to  any  judge  thereof^  for  an  order  that  such  indictment  or  inquisition 
shall  be  tried  at  the  said  Central  Criminal  Court  under  the  provisions 
of  this  Act,  it  shall  be  lawful  for  the  said  Court  of  Queen's  Bench  in 
term  time,  or  for  the  said  judge  in  vacation,  to  require  such  prosecutor 
or  other  person  to  submit  to  such  conditions  as  to  bail,  the  pajrment  of 
the  costs  of  the  prosecutor  and  witnesses,  and  of  the  removal  and 
transmission  or  removal  of  such  indictment  or  inquisition,  and  of  the 
removal  of  such  defendant,  and  any  other  matter  or  thing  whatsoever, 
as  in  the  judgment  of  such  Court  of  Queen's  Bench  or  judge  may 
I'easonably  be  imposed  upon  such  prosecutor  or  defendant." 

Court  of  Crown  Oases  Meserued.] — As  to  bail  on  case  reserved  for  the 
Court  of  Crown  Cases  Reserved,  see  tit.  "  Appeal,^'  ante,  p.  268. 

On  a  case  stated  by  justices.] — On  a  case  stated  by  justices  for  the 
superior  court  under  20  &  21  Vict.  c.  43,  see  tit.  "  Appeal,"  ante,  p.  262. 

Bail  in  Error.] — By  the  8  &  9  Vict.  c.  68,  it  is  enacted,  that  in  every  Bail  in  error  in 
case  of  judgment,  whether  given  before  or  after  the  passing  of  this  Act,  misdemeanour, 
for  a  misdemeaoiour,  where  the  defendant  or  defendants   shall  have 
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obtained  a  writ  of  error  to  reverse  such  judgment,  execution  thereupon 
shall  be  stayed  until  such  writ  of  error  shall  be  finally  detennined, 
and  in  case  the  defendant  or  defendants  shall  be  imprisoned  under  such 
execution,  or  any  fine  shall  have  been  levied,  either  in  whole  or  iu 
part,  in  pursuance  of  such  judgment,  the  said  defendant  or  defendants 
shall  be  entitled  to  be  discharged  from  imprisonment,  and  to  receive 
back  any  money  levied  on^ccount  of  such  fine  from  the  person  or  per- 
sons in  whose  possession  the  same  shall  be  until  such  final  determina- 
tion as  aforesaid  :  provided  always  that  no  execution  upon  any  such 
judgment  shall  be  stayed,  unless  and  until  the  defendant  or  defendants 
shall  become  bound  by  recognizance  to  be  acknowledged  before  one  of 
the  judges  of  her  Majesty's  Court  of  Queen's  Bench,  or  one  of  the 
commissioners  appointed  to  take  special  bail  in  actions  depending  in 
the  superior  courts,  with  two  sufficient  sureties  to  be  approved  of 
by  such  judge  or  commissioner,  in  such  sum  as  such  judge  or  com- 
missioner shall  direct  to  prosecute  the  writ  of  error  with  effect, 
and  in  case  the  judgment  shall  be  affirmed  forthwith  to  render  the 
said  defendant  or  defendants  to  prison  according  to  the  said  judg- 
ment where  imprisonment  shall  have  been  adjudged,  and  every  such 
recognizance  shall,  after  justification  of  bail,  be  filed  for  record  in  the 
said  Court  of  Queen's  Bench,  in  like  manner  and  upon  payment  of 
the  like  fees  as  in  the  case  of  other  recognizances  filed  in  the  crown 
office  in  that  court.  And  the  judge  of  the  said  Court  of  Queen's 
Bench  and  the  said  commissioner  shall  have  the  like  powers  in  respect 
of  the  justifying  such  bail  in  error  and  the  examination  of  the  sureties, 
and  the  like  rules  shall  apply  as  in  I'espect  of  special  bail  in  actions 
depending  in  such  court :  provided  always,  that  in  case  of  any  defen- 
dant under  legal  disability  it  shall  be  sufficient  if  two  persons,  to  be 
approved  of  by  such  judge  or  commissioner,  shall  become  bound  by 
recognizance  on  the  behalf  of  such  defendant  to  be  acknowledged  and 
conditioned  as  aforesaid.  Sect.  2.  then  provides  for  the  making  and 
delivering  to  the  defendant  or  his  attorney  of  a  certificate  that  the 
recognizances  have  been  duly  filed,  and  by  9  &  10  Vict,  c  24,  s.  4,  such 
certificate  under  the  hand  of  the  clerk  of  the  crown  or  the  master  or 
assistant-master  on  the  crown  side  of  such  court  and  sealed  with  the 
seal  of  the  crown  office,  is  to  be  a  sufficient  warrant  for  the  discharge 
of  such  defendant  or  defendants  and  for  the  re-payment  of  such  fine. 

By  the  16  &  17  Vict.  e.  32,  s.  1,  "  In  every  case  in  which  a  writ  of 
error  shall  be  brought  to  reverse  any  judgment  for  misdemeanour, 
except  when  the  same  shall  be  brought  by  her  Ma-jesty's  Attorney- 
General,  no  execution  thereupon  shall  be  stayed,  nor  shall  any  defen- 
dant be  discharged  from  imprisonment  as  to  such  execution,  vmless  and 
until  he  shall  become  boimd  by  recognizance  to  be  acknowledged  in 
manner  in  the  said  Act  mentioned,  to  prosecute  the  writ  of  error  with 
effect,  and  personally  to  appear  at  the  said  court  wherein  such  writ 
may  be  returnable  on  the  day  whereon  judgment  shall  be  given  upon 
the  said  writ  of  error  and  also  if  so  ordered  by  the  court  or  by  a  judge 
thereof,  four  days'  notice  being  given  either  to  the  defendant  or  his 
attorney,  or  to  the  bail  personally,  or  by  leaving  the  same  at  his  or 
their  last  known  place  of  abode  on  the  days  and  times  appointed  for 
any  proceeding  upon  the  said  writ,  and  so  from  day  to  day,  and  not  to 
depart  that  court  without  leave,  and  forthwith  to  render  the  said 
defendant  to  prison  according  to  the  said  judgment  in  case  the  said 
judgment  shall  be  affirmed." 

Sect.  2.  "  In  every  case  in  which  a  defendant  shall  make  default  in 
prosecutiag  such  writ  of  error  with  efifect  or  in  personally  appearing  in 
the  court  of  error  upon  any  proceeding  to  be  had  upon  such  writ  of 
error  as  aforesaid,  it  shall  be  lawful  for  the  said  court  to  order  the  said 
recognizance  to  be  estreated  into  the  Court  of  Exchequer  in  a  summary 
way  and  without  the  issuing  of  a  writ  of  scire  facias  in  that  behalf, 
and  also  to  order  the  said  writ  of  error  to  be  quashed  without  any 
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argument  being  had  thereupon,  and  in  every  such  case  the  defendant  4.  Number, 

shall  forthwith  be  liable  to  execution  upon  the  judgment."  dc,  of  Bail. 
Sect.  8.  After  reciting  that  whereas,  in  cases  of  default  made  by  par^ 


ties  in  performing  the  conditions  of  recognizances  into  which  they  may  ^"e^subBtSed 
have  entered  to  proceed  to  the  trial  of  issues  joined  upon  any  indict-  for  writ  of  s«. 
ment  or  information  filed  in  her  Majesty's  Court  of  Queen's  Bench,  it  /ainthecaae 
hath  been  the  usage  and  practice  to  enforce  the  forfeiture  of  such  JecognSances. 
recognizances  by  writ  of  scire  facias,  and  the  course  of  procedure  by 
scire  facias  in  such  cases  is  dilatory,  inconvenient,  and  expensive.     "Be 
it  therefore  enacted,  that  in  every  such  case  of  default  it  shall  be  lawful 
for  the  said  court,  or  a  judge  thereof,  to  call  upon  the  parties  who  have 
entered  into  such  recognizance,  by  rule  or  order,  to  show  cause  why 
such  recognizance  should  not  he  estreated  into  the  Exchequer,  and 
thereupon,  unless  cause  be  shown  to  the  satisfaction  of  the  said  court 
or  judge  in  excuse  of  such  default,  such  court  or  judge  may  order  such 
recognizance  to  be  estreated  into  the  Exchequer,"    (See  further,  tit. 
"Fines,  c^.,"  Vol.  II.,  "Recognizance,"  Vol.  V.) 


IV.  Numiier  antj  SwtKfintcg,  $cc.,  of  5l8ail. 

The  sureties  ought  to  be  at  least  two  men  of  ability,  but  whose  suifi-  Number  aud 
ciency  as  well  as  the  sum  to  be  expressed  in  their  recognizance,  are,  it  sufficiency, 
is  said,  left  In  a  great  degree  to  the  discretion  of  the  magistrate  or 
magistrates,  and  therefore  they  may  examine  them  upon  oath  as  to  the 
value  of  their  property.  (2  Sale,  125  ;  Hawk.  b.  2,  c.  15,  s.  4  ;  Bac. 
Ab.  Bail,  F. ;  Com.  Big.  Bail,K.  1  ;  Bait.  J.  0.  114  ;  Bick.  J.  Bad,  II. 
and  id.  V. ;  Bennett  v.  Watson,  3  M.  <&  S.  1.)  By  11  &  12  Vict.  c.  42, 
s.  23,  ante,  p.  363,  the  person  accused  must  produce  or  procure  such 
surety  or  sureties  as  in  the  opinion  of  the  committing  justice  will  be 
sufficient  to  ensure  the  appearance  of  such  person  at  the  time  and  place 
appointed  for  his  trial.  Every  one  of  the  bail  ought  to  be  of  ability  to 
answer  the  sum  in  which  he  is  bound,  which,  in  times  when  money 
was  more  valuable  than  at  present,  was  said  ought  never  to  he  less  than 
forty  pounds  for  the  principal  in  a  felony,  and  the  sureties  each  in 
twenty  pounds,  but  might  be  as  much  higher  as  the  justices  in  their 
discretion  thought  fit  to  require  upon  consideration  of  the  ability  and 
quality  of  the  prisoner,  and  the  nature  of  the  ofience.  (2  Sale,  125  ; 
and  see  language  of  the  31  Car.  II.  c.  2,  s.  3,  and  2  Wils.  159,  as  to  the 
description  of  the  bail.) 

It  is  said  not  to  be  usual  for  the  Queen's  Bench  to  bail  on  a  habeas 
corpus  on  a  commitment  for  treason  or  felony  without /ow  sureties,  hut 
for  every  inferior  offence  two  are  sufficient  in  both  cases  in  that  court. 
The  number  of  the  bail  must  be  mentioned  in  the  notice,  otherwise  the 
court  wUl  reject  the  application.  {Sawh.  b.  2,  c.  15,  s.  4,  n.  1 ;  Bac. 
Ab.  Bail,  F.  ;  2  T.  R.  255  ;  1  Leach,  486  ;  1  Stra.  5  ;  2  Stra.  855  ;  Com. 
Dig.  Bail,  K. ;  1  Gilb.  L.  S  E.A;  Bick.  J.,  Bail,  V. ;  R  v.  Shaw,  6 
B.  (&  R.  154.)  And  if  a  rule  of  court  require  two  bail,  and  one  of  the 
bail  appear  and  be  insufficient,  the  defendant  will  be  remanded.  (Bougl, 
466,  in  notes.) 

And  though  the  commitment  of  the  magistrate  be  informal,  the 
Court  of  Queen's  Bench  will  not  discharge  the  defendant,  in  case  it 
appears  that  a  great  offence  is  charged  upon  him,  without  ample 
security  for  his  appearance.  {R.y.  Marks,  Z  East,  \QZ)  And  in  a  case 
of  this  nature  the  prisoner  was  compelled  to  enter  into  a  recognizance 
himself  in  one  thousand  pounds,  and  four  sureties  in  five  hundred 
pounds  each.  (2  T.  R.  257;  1  Leach,  486.)  And  after  conviction  for  a 
libel,  the  defendant,  who  was  bailed  on  the  ground  of  illness,  was 
obliged  to  find  bail  himself  in  two  thousand  pounds,  and  two  sureties 
in  one  thousand  pounds  each,    (1  Si/ra.  9  ;  9  Id  5.) 
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By  the  "Declaration  of  Bights,"  1  WiH,  &  M.  sess.  2,  c.  2,  excessive 
bail  ought  not  to  be  required.    (See  jsasi,  376.) 

Every  hous^l^eeper  possessed  of  sufl&cient  property  to  answer  the 
required  responsibility  may  be  tail,  and  a  money  qualification  is  espe- 
cially to  be  regarded.  (See  Beg.  v.  Saunders,  2  Cox  C.  0.  249.)  The 
defendant  s  attorney  may  be  bail  for  him.  (R.  v.  Bowes,  Dmigl.  466,  n.) 
A  person  convicted  of  an  infamous  crime,  as  perjury,  &o.,  cannot  be 
admitted  as  adequate  bail.  {R.  y,  Eckoards,  4  T.  B.  440.  See  as  to 
this,  however,  Reg.  y.  Broome,  18  L.  T.  19,  per  Martin,  B.)  Nor  can 
a  married  woman,  for  her  recognizance  can»ot  be  estreated.  (Sin/les, 
Atd  ;  2  Mawk,  c.  15,)  Shares  in  a  railway  company  in  actual  opera- 
tion are  property  m  reject  of  lisrhich  b^il  may  justify.  (Pierpovnt  v. 
Brenen,  15  M.  <^  IT.  201  ;  15  L.  J.  Ex.  81.)      "'■''■'      ^ 

It  is  said  that  justices,  as  a  substitute  for  bail,  may  take  mo;iey  in 
depostto.  _  {Moyser  v,  Gray,  Cko.  Car.  446.) 

The  bail  should  not  be  rejected  on  accoxmt  of  their  political  opinions. 
(Beg.  V.  Badger,  4  Q.  B.  468  ;  post,  376.)  Nor  on  the  ground  that  they 
have  been  indemnified  if  otherwise  of  adequate  means.  (Beq.  v. 
Broome,  per  Martwi,  B.,  18  L.  T.  19.) 

After  the  defendant  has  been  admitted  to  bail,  the  court  will  not,  on 
affidavit  of  aggravating  facts,  require  the  bail  to  be  increased.  {B.  v. 
Salter,  2  Chit.  Bep.  109.)    As  to  requiring  fresh  bail,  see  infra,  p.  375. 


V.  ^Ttme  of  taifeittg,  jLottce  aitti  justification  of  ISatl. 

Bail  may  be  It  appears  that  if  a  party  is  not  ready  with  bail  at  the  time  he  is 

t^Tt^tml^  apprehended,  and  the  offence  is  bailable,  he  may  at  any  time  before 
conviction  though  conviction  be  released  from  imprisonment  on  finding  sureties.  (B.  v. 
after  itiipriaon-  Shehieare,  1  Burr.  460  ;  Hawk  b.  2,  c.  16,  s.  1,  n.  1.)  And  by  11  &  12 
™™'"  Vict.  c.  42,  s.  23,  in  the  case  of  indictalale  offences,  the  person  committed 

for  trial  may  be  bailed  at  any  time  before  the  first  day  of  the  sitting  or 
session  at  which  he  is  to  be  tried,  see  ante,  p.  363. 

By  11  &  12  Vict.  c.  42,  s.  23,  cmte,  p.  363,  a  mode  of  taking  bail  after 
the  prisoner  has  been  committed  for  trial  is  provided. 
Notice  of.  In  general  no  notice  of  bail  is  requisite,  but  justices  may,  if  they 

think  fit,  (and  in  strong  cases  it  is  usually  done,)  order  that  a  reason- 
able notice  of  bail,  usually  twenty-four  or  forty-eight  hours,  according 
to  circumstances,  shall 'be  given  to  the  prosecutor. 

The  30  Geo.  II.  c.  24,  s.  17,  which  required  twenty-four  hours'  notice 
of  bail  in  offences,  as  to  false  pretences,  &o.,  appears  to  be  repealed  by 
7  &  8  Geo.  IV.  c.  27. 

A  notice  of  bail  should  be  very  accurate  in  the  description  of  the 
proposed  bail,  or  the  time  of  inquiry  will  have  elapsed  before  the  bail 
are  found.     (3  B.  S  P.  555.) 

Where  bills  for  misdemeanours  are  found  under  the  commission  of 
oyer  and  terminer  at  the  Central  Criminal  Court,  the  defendant  must 
give  forty-eight  hours'  notice  of  bail,  unless  the  application  for  process 
is  made  on  a  Friday,  in  any  case  in  which  there  is  reason  to  think  that 
there  is  a  desire  to  keep  the  party  in  custody  over  Sunday.  (R.  v. 
Ca^lile,  6  C.  d-  P.  628.) 

Where  an  indictment  ia  found  at  the  sessions,  and  the  prosecutor 
moves  for  a  warrant,  the  court,  when  they  grant  it,  will  make  a  note, 
by  way  of  order,  at  the  foot  of  the  warrant,  that  the  defendant  shall 
give  twenty-four  hours'  notice  of  bail  to  the  prosecutor  ;  which  time 
the  court  will,  in  some  oases,,  order  to  bo  oxtended  to  forty-eight  hours, 
according  to  the  circumstances  statod,  and  a  judge  or  justice  of  the 
peace  after  sessions  will,  upon  produoiuj^  a  certificate  of  a  bill  having 
been  found,  grant  a  warrant  on  a  similar  order,  the  intent  of  which 
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notice  is,  that  the  prosecutor  may  have  an  opportunity  of  inquiring 
into  the  sufficiency  of  the  bail,  that  if  they  are  not  satisfactory,  he  may 
have  an  opportunity  of  opposing  themi     (Oro.  0.  C.  15.) 

Where  the  defendant,  in  order  to  avoid  being  apprehended  under  a 
■warrant  upon  indictment  found  or  preferred,  voluntarily  goes  before  a 
magistrate  and  offers  bail  to  answer  the  supposed  offence,  it  is  said  that 
no  notice  of  bail  is  requisite.     {Cro.  G.  0.  16.) 

"Where  neither  the  husband  of  a  /erne  covert,  nor  her  next  of  kin, 
can  be  discovered,  service  of  a  rule  nisi  for  bailing  a  defendant  on  a 
charge  of  manslaughter  may  be  made  on  the  coroner.  (E.  v.  Williams, 
8  Dowl.  P.  a  301.) 

Justification  being  requisite,  bail  is  absolute  in  the  first  instance. 
(iJ.  V.  Hdll,  2  Bla.  Rep.  1110.)  The  bail  may,  however,  be  examined 
on  oath  by  the  magistrates,  or  by  the  prosecutor,  or  any  professional 
gentleman  by  the  magistrates'  leave,  as  to  the  sufficiency  of  their  pro- 
perty. 

It  is  said  that  if  the  magistrates  be  deceived,  they  may  require  fresh 
sureties.     (2  Kawk.  c.  15  ;  2  Hale,  125  ;  Didk.  J.  Bail) 
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As  to  the  procedure  by  justices  before  admitting  to  bail,  see  11  &  12 
Viet.  c.  42,  ante,  p.  363. 

By  the  4  &  5  Will.  IV.  c.  86,  s.  11,  justices  acting  within  the  limits 
of  the  Central  Criminal  Court  are  to  certify  examinations,  &c.,  to  the 
justices  of  oyer  and  terminer  and  gaol  delivery,  as  they  are  required  by 
the  7  Geo.  IV. 

Formerly  the  justices  used  personally  to  attend  with  the  recogni- 
zance in  order  to  certify  it,  but  it  is  now  handed  over  to  the  clerk  of 
the  peace  or  clerk  of  the  assizes. 

The  form  of  recognizance  of  bail  is  given  in  the  schedule  to  11  &  12 
Vict,  c.  42,  see  post,  p.  381.  ' 

But  if  the  party  accused  be  an  infant,  (2  Hale,  126,)  or  a  married 
woman,  then  the  recognizance  is  taken  only  from  the  sureties.  (Id) 
As  to  the  mode  of  taking  the  recognizances  of  bail  where  the  accused 
is  in  prison,  see  11  &  12  Vict.  c.  41,  s.  23,  ante,  p.  363. 

The  recognizance  need  not  be  signed  by  any  of  the  parties  bound  in 
the  condition.    {Dick.  Sess.  87  ;  2  Haioh.  c.  15,  s.  83.) 

If  the  recognizance  be  to  answer  generally,  it  includes  every  species 
of  crime  of  which  the  culprit  may  be  accused,  and,  therefore,  where  it 
is  intended  that  the  recognizance  should  only  have  relation  to  a  par- 
ticular crime,  that  crime  should  be  distinctly  specified.  {Reg.  v.  Rid- 
path,  10  Mod.  162.) 

As  to  the  jurisdiction  of  the  justices  in  respec,t  of  offences  committed 
out  of  the  limits  of  their  own  county,  see  11  &  12  Vict.  c.  42,  s.  22, 
ante,  p.  365. 

Upon  the  recognizance  being  taken,  if  the  defendant  have  appeared 
voluntarily,  or  if  he  be  in  custody  of  the  constable,  the  justices  dis- 
charge him  as  of  course  :  but  "  in  all  cases  where  a  justice  or  justices 
of  the  peace  shall  admit  to  bail  any  person  who  shall  then  be  in  any 
prison  charged  with  the  offence  for  which  he  shall  be  so  admitted  to 
bail,  such  justice  or  justices  shall  send  to  or  cause  to  be  lodged  with 
the  keeper  of  such  prison  a  warrant  of  deliverance  under  his  or  their 
hand  and  seal  or  hands  and  seals,  requiring  the  said  keeper  to  dis- 
charge the  person  so  admitted  to  bail,  if  he  be  detained  for  no  other 
offence,  aad  upon  such  warrant  of  deliverance  being  delivered  or 
lodged  with  such  keeper  he  shall  forthwith  obey  the  same."  (11  &  12 
Vict.  c.  42,  s.  24.)    For  form  of  warrant  of  deliverance,  see  post,  382. 


Fonn  and  effect 
of  recognizance. 


Before  whom 
taken. 


Deliverance  on. 
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Justicea  must  take  care  that  in  cases  where  they  are  bound  by  law 
to  bail  the  prisoner,  they  do  not,  under  the  pretence  of  demanding 
sufficient  surety,  make  so  excessive  a  requisition  as  in  effect  to  amount 
to  a  denial  of  bail,  which  is  a  grievance  expressly  prohibited  by  the  1 
Will.  &  M.  sess.  2,  c.  2,  (the  Declaration  of  Rights,)  by  which  it  is 
declared  that  excessive  bail  ought  not  to  be  required,  and  if  it  be,  this 
is  a  misdemeanour,  punishable  not  only  by  the  statute,  but  also  by  the 
common  law,  as  an  offence  against  the  liberty  of  the  subject,  and 
an  action  lies  at  the  suit  of  the  party  wrongfully  imprisoned,  and 
an  indictment  may  be  supported.  (6  Mod.  179  ;  HoAJok.  b.  2,  c.  15, 
ss.  13  to  24 ;  Bac.  Ah.  Bail,  F. ;  Com.  Dig.  Bail,  F.  5,  K.6  ;  Z  B.  S 
F.  551.) 


Refusing  bail. 


Criminal  infor- 
mation. 


Solvent  bail 
cannot  be  rejected 
on  account  of 
their  political 
opinions. 


VIII.  liengittB  ISail  toiim  ii  ougfjt  to  6e  gtanteir. 

To  refuse  baU  where  the  party  ought  to  be  bailed  (the  party  offering 
the  same)  is  a  misdemeanour  punishable  not  only  by  the  suit  of  the 
party,  but  also  by  indictment  or  criminal  information.  (2  Hawk.  c.  15, 
s.  13  ;  HaU's  Sum.  97.  See  3  Edw.  I.  c.  15;  2  Inst  191 ;  31  Car.  II.  c.  2.) 
If  several  persons  conspire  to  persuade  the  justice  to  refuse  the  bail 
when  sufficient,  they  may  be  indicted.     (6  Mod.  179.) 

The  prisoner  must  tender  the  bail,  or  the  justice  is  not  required  to 
grant  it.     (2  Hale,  123  ;  2  HoAuk.  c.  15,  s.  14.) 

A  very  important  case  with  reference  to  the  refusal  of  bail  by 
justices,  which,  on  account  of  its  practical  bearing,  it  will  be  prudent 
to  state  at  some  length  was  Beg.  v.  Badger,  (4  Q.  B.  468 ;  12  L.  J. 
M.  0.  66,)  and  arose  out  of  the  following  circumstances.    It  appeared, 
that   during   some  disturbances  in  Staffi)rdshire,   in    1842,  a  person 
named  O'Neil  was  apprehended  for  using  seditious  language  at  a 
meeting  of  chartists  held  near  Dudley.     He  was  committed  for  trial 
on  that  charge  ;  he  subsequently  tendered  as  bail  two  persons  perfectly 
solvent,  and  who  were  town-councillors  of  Birmingham,  but  the  defen- 
dants, two  justices  before  whom  they  attended,  refused  to  accept  the 
bail,  on  the  ground  that  these  persons  had  attended,  and  taken  a  pro- 
minent part  at  Chartist  meetings.     O'Niel  subsequently  applied  to  the 
Court  of  Queen's  Bench  for  a  rule  calling  upon  the  defendants  to  show 
cause  why  a  criminal  information  should  not  be  filed  against  them  for 
having  refused  to  accept  the  bail.    A  rule  nisi  was  granted,  and  in 
delivering  the  judgment  of  the  court  on  a  motion  to  make  that  rule 
absolute.  Lord  Denman,  C.  J.,  after  going  through  the  facts,  and 
alluding  to  the  state  of  the  disturbed  districts  about  the  period  of  the 
transaction,  made  the  following,  among  other,  observations  :  "  Stand- 
ing charged  with  a  misdemeanour,"  said  his  lordship,  "  O'Neil  claims 
the  right  of  every  man  so  charged,  to  be  released  from  prison  and 
admitted  to  bail  on  producing  sufficient  sureties.    He  says  he  tendered 
such  to  the  magistrates,  who  refused  to  receive  them,  not  from  an 
objection  to  their  sufficiency,  but  from  corrupt,  partial,  and  arbitrary 
motives,  with  the  determination  to  keep  him   in  prison,  when  their 
duty  required  them,  under  the  circumstances,  to  bail  him  and  release 
him  out  of  custody.    We  have,  first,  to  consider  whether  this  refusal 
was  a  lawful  act,  a  point  on  which  no  serious  doubt  was  entertained. 
Neither  of  the  learned  counsel  who  opposed  the  rule  contended  that  a 
magistrate  can  lawfully  reject  bail  at  his  own  discretion,  or  is  at  liberty, 
when  bail  is  offered,  to  enter  into  an  investigation  as  to  the  character 
or  opinions  of  such  bail,  provided  he  is  satisfied  of  their  sufficiency 
to  answer  for  the  appearance  of  the  party  in  the  amount  reasonably 
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required  for  that  purpose.  The  law  is  clear,  and  is  as  old  as  the 
Statute  of  Westminster,  13  Edward  I.  c.  15.  Lord  Coke,  in  his  com- 
mentary upon  that  statute,  (2nd  Institute,  191,)  says,  that  '  to  deny  a 
man  plevin  who  is  plevisable,  and  thereby  to  detain  him  in  prison,  is  a 
great  offence,  and  grievously  to  be  punished  ;'  and  Lord  Hale  (c.  17) 
adopts  the  same  remark,  and  Hawkins  (2,  c.  15)  speaks  of  refusal  of 
bail  as  an  indictable  offence.  Blackstone,  referring  to  the  ancient 
statute,  (4th  book,  c.  22,)  the  Habeas  Corpus  and-the  Bill  of  Eights, 
calls  it  an  offence  against  the  liberty  of  the  subject.  If,  then,  such 
such  refusal  took  place  from  improper  motives,  it  might  be  treated  as  a 
criminal  offence  and  made  subject  to  an  indictment  or  information  ;" 
but  it  appearing  that  the  defendant  had  acted  upon  a  resolution  come 
to  by  his  brother  magistrates  on  the  subject  the  rule  was  discharged, 
but  the  defendant  was  condemned  in  costs. 
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10.  Perso^ 
nating  bail. 


IX.  ©franting  ?3aU  tofiete  it  ousi)t  to  fie  "omie'a. 

Admitting  bail  where  it  ought  not  to  be  admitted  is  punishable  by  Taking  bail 
the  judges  of  assize  by  fine ;  or  punishable  as  a  negligent  escape  at  improperly- 
common  law.     (Hale's  Sum.  97.) 

If  the  keeper  of  a  prison  bail  any  not  bailable,  he  shall  lose  his  fee  and 
oflSce  ;  if  another  officer,  he  shall  have  three  years'  imprisonment,  and 
make  fine  at  the  king's  pleasure.     (3  Edw.  I.  c.  15.) 

A  justice  of  Surrey  committed  a  man  on  suspicion  of  stealing  a  mare, 
and  bound  over  the  owner  to  prosecute.  Afterwards,  upon  examining 
two  other  persons  he  admitted  the  party  to  bail.  The  prosecutor  ap- 
peared at  the  assizes,  and  found  a  bill ;  but  the  party  accused  did  not 
appear.  And  the  court  granted  an  information  against  the  justice, 
declaring  they  should  not  have  bailed  the  man  themselves.  (iJ.  v.  Clarke, 
2  Sira.  1216.) 

"If  any  justice  of  the  peace  shall  take  bail  where  he  ought  not,  or 
wittingly  or  willingly  take  insufficient  bail,  and  the  party  appear  not, 
the  said  justice  not  only  to  be  proceeded  against  according  to  law,  but 
likewise  to  be  complained  of  to  the  Lord  Chancellor,  that  he  may  be 
turned  out  of  his  commission."  (6th  Order  of  the  Judges  to  be  observed 
by  Justices  of  the  Peace,  O.B.  16  Car.  2.    From  Kelyng's  Reports,  p.  3.) 


X.  personating  iSail. 

By  the  24  &  25  Vict.  c.  98,  s.  34,  "Whosoever,  without  lawful  Peraonatiug bail, 
authority  or  excuse,  (the  proof  whereof  shall  lie  on  the  party  accused,) 
shall,  in  the  name  of  any  other  person,  acknowledge  any  recognizance, 
or  bail,  or  any  cognovit  actionem,  or  judgment,  or  any  deed  or  other 
instrument  before  any  court,  judge,  or  other  person  lawfully  authorized 
in  that  behalf  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years,  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  cpnfinement  in  the 
common  gaol  or  house  of  correction  ;"  (s.  52 ;)  "  such  confinement  not 
to  exceed  one  month  at  any  one  time,  nor  three  months  in  any  one 
year."    (S.  53.) 

If  the  convict  be  already  under  sentence  of  transportation  or  im- 
prisonment, this  sentence  may  commence  after  the  expiration  of  the 
former  sentence.    (7  &  8  Geo.  IV.  c.  28,  s.  10.) 

This  offence  is  not  triable  at  quarter  sessions.  (5  &  6  Vict.  c.  38, 
s.  1.) 
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11.  Power 
of  bail. 

Power  of  bail. 
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XL  ^otoer  of  i3atl. 


[S.  XI. 


The  party  bailed  is  considered,  in  law,  as  in  custody  of  his  sureties, 
■who  are  considered  as  his  keepers,  and  they  may  therefore  reseize  to 
bring  him  in,  if  they  fear  his  escape,  and  take  him  before  the  justice  or 
court,  and  by  whom  he  may  be  committed,  and  thus  the  bail  may  be 
discharged  from  their  recognizance ;  but  he  is  at  liberty  to  find  new 
sureties.     (2  Hale,  1 24,  7 ;  2  Hawk.  c.  15,  s.  3 ;  Com.  Dig.  Bail,  Q.  2.) 

The  bail  may  thus  seize  the  person  of  the  principal  at  any  time,  (as 
on  a  Sunday,)  or  at  any  place,  and  in  surrendering  the  principal  they 
may  command  the  co-operation  of  the  sheriff  and  any  of  his  officers. 
(Anon.  6  Mod.  231 ;  Hoi.  Rep.  99.  And  see  Ex  pm-te  Lyne,  3  Stark.  132 ; 
Som  V.  Svrmford,  1  Dowl.  N.  P.  0.  20.) 

The  law  will  imply  a  contract  by  the  defendant  to  indemnify  his  bail 
for  his  non-payment  of  the  costs  of  a  prosecution  for  misdemeanour,  for 
which  a  verdict  was  found  against  him  where  the  condition  of  the 
recognizance  was,  that  the  defendant  should  appear  and  plead,  and  at 
his  own  proper  costs  and  charges  cause  the  issues  to  be  tried,  and 
which  recognizance  had  been  estreated  from  the  defendant's  defaidt ; 
but  it  would  seem  that  the  law  would  raise  no  implied  contract  to 
indemnify  the  bail  against  the  consequences  of  defendant's  non-appear- 
ance to  take  his  trial.  (Jones  v.  Orcha/rd,  16  C.  B.  614 ;  24  L.  J. 
C.  P.  229.) 


Wlat  a  forfeiture 
of  recognizance, 
and  its  conse- 
quences. 


Liability  of. 


Where  offence 
committed  in 
the  county  of 
any  city  or  town 
corporate. 


Xil.  Utaiilttg  of  iSail,  anb  toftaf  a  jForfeiture  of 
iJecognijaitce. 

By  appearance  the  terms  of  the  recognizance  are  fulfilled.  (2  Hawk 
c.  15,  s.  84.)  If,  however,  the  sureties  are  bound  by  recognizance,  that 
a  defendant  shall  appear  in  the  Queen's  Bench  the  first  day  of  such 
term,  to  answer  to  a  particular  information  against  him  and  not  to 
depart  till  he  shall  be  discharged  by  the  court;  and  afterwards  the 
Attomey-Ueneral  enters  a  nolle  prosequi  as  to  that  information,  and 
exhibits  another,  on  which  the  defendant  is  convicted,  and  refuses  to 
appear  in  court  after  personal  notice ;  the  recognizance  is  forfeited  by 
the  default,  for  being  express  that  the  party  shall  not  depai-t  till  he  be 
discharged  by  the  court,  it  cannot  be  satisfied  unless  he  be  forthcoming, 
and  ready  to  answer  to  any  other  information  exhibited  against  him 
before  he  i-eceives  his  discharge,  as  much  as  to  that  whicli  he  was 
particularly  bound  to  answer.  (Reg.  v.  Bid/path,  10  Mod.  152  ;  ante, 
375.) 

But  in  such  case  it  seems  that  the  recognizance  will  not  be  forfeited 
by  the  party's  not  appearing  in  court  on  the  first  day  of  every  term 
after  he  has  pleaded  to  the  information  as  it  may  be  before  he  has 
pleaded.    (2  Hawk.  c.  15,  s.  84.) 

The  38  Geo.  III.  c.  52,  s.  5,  enacts,  "  That  every  recognizance  for  the 
appearance  to  answer  an  indictment  for  any  offence  charged  to  have 
been  committed  within  the  county  of  any  city  or  town  corporate,  shall 
be  forfeited,  if  the  pi-osecutor  shall,  ten  days  previous  to  the  holding  of 
the  next  court  of  oyer  and  terminer  and  gaol  delivery  in  the  next  ad- 
joining or  other  county,  give  notice  to  the  person  bound  in  such  recog- 
nizance of  the  intention  to  prefer  such  indictment  in  the  next  adjoining 
or  other  county,  if  the  party  bound  in  such  recognizance  shall  not 
appear ;  but  if  he  shall  appear,  then  the  recognizance  shall  be  dis- 
charged, the  same  as  if  the  party  bound  thereby  had  complied  with  the 
terms  thereof ;"  and  the  6th  section  of  the  same  Act  provides,  "  That 
leaving  such  notice  at  the  last  place  of  abode  of  the  party  bound  by  the 
recognizance  ten  days  before  the  holding  of  the  sessions  shall  suffice. 
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and  that  the  recognizance  shall  not  be  estreated  or  returned  into  the 
exchequer  until  the  next  following  session,  in  order  that  such  recogni- 
zance may  be  discharged,  in  case  the  party  bound  shall  show  sufficient 
cause  for  discharging  the  same." 

It  seems  that  the  defendant  and  his  bail  cannot  be  called  upon  their 
recognizance,  except  on  the  day  on  which  he  is  bound  to  appear  ;  if  he 
is  called  on  any  other  day,  notice  must  be  given  of  the  intention. 
(iJ.  V.  Adams,  Mep.  temp.  Eardmj.  237.) 

The  bail  of  a  person  acquitted  of  perjury  may  move  to  be  discharged 
from  their  recognizance  before  acquittal  is  entered  on  the  record, 
because  it  appears  on  the  postea.     {B.  v.  Spencer,  1  Wils.  315.) 

A  person  is  deemed  to  be  convicted  within  the  meaning  of  the  terms 
of  a  recognizance  if  he  be  found  guilty  by  verdict  upon  good  and 
sufficient  indictment,  though  he  die  before  judgment  is  given  against 
him,  but  he  i.s  not  convicted  if,  after  verdict  of  guilty,  the  judgment  i§ 
arrested  on  the  ground  of  the  insufficiency  of  the  indictment.  {B.  v. 
Fimnore,  8  T.  B.  409 ;  B.  v.  Turner,  15  East,  570.) 

The  bail  are  not  entitled  to  have  their  recognizance. discharged  with- 
out submitting  to  the  terms  of  paying  the  costs  incurred.  {B.  v.  Lyon, 
3  &m:  1461  ;  B.  r.  Finmore,  8  T.  B.  409  ;  B.  v.  Tm-ner,  15  Mast,  570 ; 
Jones  V.  Orchard,  per  Cresswell,  J.,  24  L.  J.  0.  P.  230.) 

If  the  principal  do  not  appear,  and  the  recognizance  be  forfeited  and 
the  penalty  paid  by  the  bail,  yet  the  principal  continues  amenable  to 
the  law  whenever  he  can  be  taken. 

The  persons  of  the  bail  are  not  liable  under  the  recognizance.  {B.  v. 
DaUon,  2  Stra.  911 ;  2  Hale,  125.) 

As  to  the  liability  of  bail  on  their  recognizance  on  the  removal  of  an 
indictment  by  cerOora/n,  amte,  p.  371,  and  see  tit.  "  Certiorari,^'  post. 

See  as  to  mode  of  estreating  recognizances,  16  &  17  Vict.  c.  32,  ante, 
p.  373,  and  post,  "  Fines,  4c.,"  Vol.  II.,  "  Becognixances,"  Vol.  V. 
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13.  Forms. 


XIII.  jPotms. 

The  Queen 
against 
J.  N.  indicted  for  assa-uUingt  J.  B. 
Take  notice,  that  the  aiove-na/fned  J.  N.  wUl  personally  he  and  appear  he/ore 
the  Bight  Honourable  Thomas  Lord  Denmark,  or  such  other  judge  as  shall  lie 
sitting  at  chamiers  in  Molls  Gardens,  Chcmeery  Lane,  on,  <S>c.,  at  the  howr  of  eleven 
delock  in  ih^  forenoon,  and  will  then  and  there  enter  into  a  recognmrnce,  with 
sufficient  sureties,  for  his  personal  appea/rance  at  the  next  sessions  of  the  peace  to  be 
hfilden  for  the  county  of  Surrey^  to  answer  an  indictment  preferred  agadnst  him 
for  assaulting  the  above-named  J.  B. ;  and  the  names  of  such  sweeties  are  T.  N., 
No.  190,  High  Solhom,  m  the  county  of  Middleaem,  plumber,  and  J.  N.,  of 
No.  189,  MigA  Holborn,  in  the  saAd  county,  oilman,    hated,,  &c. 

Yours,  (be.  W.  F.  attorney  for  the  said  J.  N. 
To  J.  B.  the  prosecutor  above  rmmed. 


(1.)  Notice  of 
bail  to  aa 
mdiotmeat  for  an 
assault  in  Surrey, 
where  indictment 
was  found  and 
certif  ed,  and 
defendant  taken 
under  a  judge's 
warrant. 


(io  wi'i.) 


TheQ,men\  _  (SlTKelike 

against    \  for  a  nuisance.  Uere  indictment 

i'V  P.      )  was  tor  keeping  a 

Take  notice,  that  W.  B.,  of  No.  9,  Booth's  Court,  Well  street,  St  Mary-le-bone,  disorderly  house, 
m  jAc  county  of  Middlesex,  shqemaker,  and  R.  W.,  of  No.  12,  Ogle  Street,  St. 
Mary-le-bone,  in  the  said  county,  shoemaker,  will,  on  next,  the 

day^  of  instant,   at  seven  o'clock  in  the  evening,  before  such  of  her 

Majesty's  justices  of  the  peace  as-  shall  be  sitting  at  the  police  office,  in  Marl- 
borough Street,  become  bail  for  the  personal  appearcmee  of  the  above-nameii 
defendant  at  the  next  sessions  of  the  peace  to.  be  holden  in  and  for  the  said  county, 
to  answer  amd  plead  to  the  indictmeatt  preferred  and  found  the  last  sessknis,fQr 
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13.  Forms,     unlawfully  heeping  a  common  lawdy  house.    Dated  tTm  day  oj 

one  thousand  eight  hundred  amd 

Yours,  <bc.  J.  N.  solicitor  for  defendant. 
To  O.  and  L.  N.  solicitors  for  the  prosecution. 


(8.)  Notice  of 
putting  in  bail  at 
judge's  cliamberH, 
on  indictment 
for  assault. 


The  Queen 
against 
J.M. 
Mr.  W,  P.     Take  notice,  that  I  shall  put  in  hail  hefore 
chambers  in  Roll's  Gardens,  Chancery  Zone,  to-morrow, 
evening,  for  my'lappea/rance  at  the  next  general  sessions  of 
at  the  new  sessions-house  on  Clerkenwell  Green,  in  and  for 
sex,  then  and  there  to  answer  and  plead  to  the  indictment 
against  me  for  assaulting  you.      The  names  of  the  hail 
Tavistock  Street,  nea/r  Covent  Garden,  mercer,  and  P.  O. 
place,  iiictuaUer, 

Dated  this  day  of  ,  A.  u.  186  . 


on  the  prosecution  of  W.  P. 


Mr.  Justice  B.,  at  his 
at  six  o'clock  in  the 
the  peace,  to  he  holden 

the  county  of  Middle- 
you  have  preferred 

are  M.  S.,  of  No.  5 
of  No.  6  in  the  same 


Yours,  die.  /.  M. 


(4.)  Notice  of 
putting  in  bail 
on  a  bencli 
warrant,  before  a 
justice. 


The  Queen^ 
against     >on  the  prosecution  of  A.  B. 

a.  D.    J 

Mr.  A.  B.    Take  notice,  tlmt  on  ,the  of  ,  one 

thousand  eight  hundred  and  ,  at  eleven  o'clock  in  the  forenoon,  I  shall 

put  in  hail  hefore  S.  P.,  esquire,  one  of  her  Majesty's  justices  of  the  peace,  in  and 
for  the  county  of  Middlesex,  at  his  house,  situate  in  New  Brentford  in  the  said 
county,  for  my  appea/rance  at  the  next  general  quarter  sessions  of  the  peace,  to  he 
held  at  the  sessions-house,  Clerkenwell  Green,  im  and  for  the  said  county,  then  and 
there  to  answer  and  plead  to  the  indictment  preferred  against  me  for  assaulting 
you,  amd  the  names  of  my  hail  are,  G.  H.,  of,  <i:c.,  smith,  and  J.  K.,  of,  &c., 
tailor.    Dated  this  day  of  ,  a.  d.  one  thousand  eight  hun- 

dred amd  . 

Yours,  d-c,  0.  D. 


(5.)  Notice  of 
putting  in  bail 
before  a  judge  of 
Q.  B.  to  an 
indictment  in 
Q.  B. 


In  the  Queen's  Bench. 

Middlesex,  {to  wit.)  The  Queen 

against 
C.  D.  indicted  by  the  name  of  0.  P. 
Take  notice,  that  the  defendant  will  put  in  hail  on  Saturday  next,  at  eleven 
o'clock  im  the  forenoon  of  the   same    day,  hefore    the   Right   Honourable  Sir 
lord  chief  justice  of  her  Majesty's  Court  of  Queen's  Bench,  at 
Westminster,  or  such  other  judge  of  the  said  court  as  may  he  then  at  his  chambers 
in  Roll's   Ga/rdens,  Chancery  Lane,  London,  for  the  appearance  of  the  said 
defendant  in  the  said  court  to  an  indictment  for  certain  misdemeanours,  and  to 
anMoer  to  the  same,  according  to  the  course  of  the  said  court ;  and  the  names  and 
addresses  of  the  bail  are  J.  H.,  of  No.  1 0,  Henrietta  Street,  Covent  Garden,  in  the 
county  of  Middlesex,  esquire,  and  J.  0.,  of  No.  10,   Gray's  Inn,  in  the  said 
county  of  Middlesex,  gentleman.     Dated  the  day  of        '  ,  one 

thousand  eight  hundred  and 

Yours,  d-c.  0.  P.  solicitor  for  the  defendant. 
To  Messrs.  G.  and  R.  solicitors  for  the  prosecution. 


(6.)  Recogni- 
zance of  bail 
Instead  of 
remand  on  an 
adjournment  of 
examination. 
(11  &  12  Vict. 
c.  42,  sched. 
Q.2.J 


Be  it  remembered  thai  on  the  day  of  in  the  year  of  our 

Lord  ,  A.  B.  of  ,  labourer,  L.  M.  of  ,  grocer, 

and  N.  0.  of  ,  butcher,  personally  came  hefore  me,  one  of  her  Majesty's 

justices  of  the  peace  for  the  said  [county'\,  and  severally  acknowledged  themselves 
to  owe  to  our  Lady  the  Queen  the  several  sums  foUotoing,  that  is  to  say, — the  said 
A .  B.  the  sum  of  ,  and  tlie  said  L.  M.  and  N.  0.,  the  sum  of 

each,  of  good  and  lawful  money  of  Great  Briiain,  to  be  made  and  levied  of  their 


s.  xm.J  ilSatL  381 

several  goois  and  chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said     13.  Foi-ms. 

Lady  the  Queen,  her  heirs  and  successors,  if  he  the  said  A .  B.  fail  in  the  condition   

indm-sed. 

Taken  and  acknowledged,  the  day  and  yea/r  first  above  mentioned  at 
hefore  me 

J.S. 
Condition. 

The  condition  of  the  within  iitritten  recognizance  is  such,  that  whereas  the 
within  hound  A .  B.  was  this  da,y  [or  "  on  last  past  "]  charged  hefore 

me  for  that  \&c.  aa  in  the  warrant]  :  and  whereas  tlie  eocamination  of  the  wit- 
nesses for  the  prosecution  in  this  iehalf  is  adjourned  until  the  day  of 
instant,  if,  therefore,  the  said  A.  B.  shall  appear  hefore  me  on  the 
day  of  instant,  at,  o'clock  in  the  forenoon,  or 
hefore  such  oilier  justice  or  justices  of  the  peace  for  the  said  [county']  as  may  then 
he  there,  to  answer  [further]  to  the  said  charge  and  to  he  further  dealt  with  accord- 
ing to  law,  then  the  said  recognizance  to  he  void,  or  else  to  stand  in  full  force  and 
virtue. 


Take  notice,  iliat  you  A.  B.  of  are  hound  in  the  sum  of  ,  (7.)  ifotice  of 

and  your  sureties,  L.  M,  &  N.  0.  in  the  sum  of  each,  that  you  A,  B,    such  recognizance 

appecur  hefore  ms  J.  S,  one  of  Jier  Majesty's  justices  of  the  peace  for  the  [county]   '"  ^^  gJTon  to  the 
of  ,  on  the  '  day  of  _         instant,  at  o'clock  surS 

in  the  forenoon  at  or  hefore  such  other  justice  or  justices  of  the  peace  for  the   (U  &  1 J  Vict. 

same  [county'}  as  muy  then  he  there,  to  answer  further  to  the  cha/rge  made  against  c-  *2,  sched. 
you  'by  C.  B,,  a/nd  to  he  further  dealt  with  according  to  law;  and  unlessyou  A.  B.  '^'  ^'^ 
personally  appear  accordingly,  the  recognizances  entered  into  hy  yourself  and 
sureties  will  he  forthwith  levied  on  you  and  them. 

Dated  this  day  of  186        , 

J.S. 


1  hereby  certify  that  the  said  A .  B.  hath  not  appewred  at  the  tme  and  place  in  (g.)  Cei-tiflcate  of 

tlie  above  condition  mentioned,  hut  therein  hath  made  defwvlt  hy  reason  whereof  the  non-appearance 

loithin  written  recognizance  is  forfeited.  *?  ^°  indorsed  on 

J.  P.  *'^— 


the  recognizance. 


Be  it  remembered,  that  on  the  day  of  in  the  year  of  (9.)  Recognizance 

our  Lord  ,  A.  B.  of  ,lahowrer,L.  M.  of  ,grocer,  of  bail.    (II&12 

ami  N.  O.of  ,  butcher,  personally  came  before  [us]  tJie  undersigned,   Ji"t  0.  42,  ached. 

two  of  her  Majesty's  justices  of  the  peace  for  the  said  [county],  and  severally 
acknowledged  themselves  to  owe  to  our  Lady  the  Queen  the  several  sums  following 
(tliat  is  to  say),  the  said  A .  B.  tlie  sum  of  ,  and  the  said  L.  M.  and 

N.  0.  the  sum  of  each  of  good  and  lawful  money  of  Great  Britain,  to 

he  made  and  levied  of  ilieir  several  goods  and  chattels,  lands  and  tenements 
respectively  to  the  use  of  our  said  Lady  the  Queen,  her  heirs  and  successors,  if  he 
the  said  A .  B.  fail  in  the  condition  indorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at 
hefore  us 

J.S. 

J.  2f. 
Condition  in  ordinary  cases. 

The  condition  of  the  within  written  recognizance  is  such,  that  whereas  the  said 
A .  B,  was  this  day  charged  before  [us]  the  justices  within  mentioned,  for  that 
[&c.,  as  the  warrant],  if,  therefore,  the  said  A.  B.  wiU  appear  at  the  next  court 
of  oyer  and  terminer  and  general  gaol  delivery  [or  "  court  of  general  quarter 
sessions  of  the  peace  "] ,  Jo  he  holden  in  and  for  the  county  of  ,  and  there 

suirender  himself  into  the  custody  of  the  keeper  of  the  [common  gaoV]  there,  and 
plead  to  such  indictment  as  may  be  found  against  him  by  the  grand  jury,  for  or  in 
respect  of  tlie  charge  aforesaid,  and  take  his  trial  upon  the  same,  and  not  depart 
the  said  court  without  leave,  then  the  said  recognizance  to  be  void  or  else  stand  in 
fnU  force  and  virtue. 
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13.  Forms. 


(10.)  Notice  of 
the  said  recog- 
nizance to  be 
given  to  the 
accused  and  his 
bail.    (11  <fc  12 
Vict.  c.  42, 
Bched.  S.  2.) 


2Satl. 

Condition  mhefe  the  defendant  is  entitled  la  a  trci/verse. 


[e.  XIII. 


The  condition  of  the  within  written  recognizance  is  such  that  whereas  the  said 
A.  B.  was  this  day  cha/rged  before  [me]  the  justice  within  mentioned,  for  thai  [&c. 
as  in  the  warrant  or  summons],  if  therefore  the  said  A .  B.  wiU  appear  at,  the 
next  court  of  general  quarter  sessions  of  the  peace  [or  cou/rt  of  oyer  and  terminer 
and  general  gaol  delivery]  to  he  hoMen  in  and  for  the  county  of  , 

and  there  plead  to  such  indictment  as  m^jty  he  found  against  him  by  the  grand 
jwry,  for  or  in  respect  of  the  charge  aforesaid,  and  shall  afterwa/rds  at  the  then 
next  court  of  general  qua/i-ter  sessions  of  the  peace  [or  "  eouH  of  oyer  and  terminer 
and  general  gaol  delivery"'],  surrender  himself  into  the  custody  of  the  keeper  of 
the  [house  of  correction']  there,  and  take  his  trial  upon  the  said  indictment  and 
not  depa/rt  the  said  court  without  leave,  then  the  said  recognizance  to  he  void,  or 
else  to  stand  in  full  force  and  virtue. 


TaJce  notice,  that  you,  A.  B.  of  are  hound  in  the  sum  of  and 

yovjr  {^sureties  L.  M.  and  N.  0.]  in  the  sum  of  each,  that  you  A .  B.  appear 

[(fee,  as  in  the  condition  of  the  recognizance,]  and  not  depart  the  said  court  with- 
out leave,  and  unless  you,,  the  said  A.  B.,  personally  a/ppea/t  cund plead,  and  talce 
your  trial  accordingly,  the  recognizance  entered  into  hy  you  and  your  sureties, 
shall  he  forthwith  levied  on  you  and  them. 

Bated  this  day  of  184    . 


(11.)  Certificate 
of  consent  to  bail 
by  the  com- 
mitting justice 
indorsed  on  the 
commitment. 
(11  &  12  Vict, 
c.  42,  sched. 
S.  3.) 

(12.)  The  like,  on 
separate  paper. 
(11  &  12  Vict, 
c.  42,  sched. 
S  3.) 


/  hereby  certify  that  I  consent  to  the  within  named  A .  B.  being  hailed  hy  recog- 
nizance himself  in  ,  and  \two]  sureties,  in  each. 

J.S. 


Whereas  A.  B.  was  on  the 


tion,]  at 
I  ' 


committed  by  me  to  the  [house  of  correc- 


Dated  the 


charged  with  [&c.,  naming  the  offence  shortly ;] 
,  that  'I  consent  to  the  iaid  A ,  B,  being  bailed  hy  recognizance, 
and  [two]  sureties  in  each, 

day  of  184     . 

/.  ;S'. 


(13)  Warrant  of        ^^  *^^  keeper  of  the  [house  of  correction]  at  in  the  said  [county] 

deliverance  on        of 

bail  being  given  WJiereas  A.  B.  late  of  [lahowrer,2   hath  before  [us  two]  of  her 

for  a  prisoner         Majesty's  justices  of  the  peace,  in  and  for  t!ie  said  county,  entered  into  his  own 

mitted.    (II  &  12   recognizance  and  found  sufficient  sureties  for  his  appearance  at  the  next  court  of 

Vict.  c.  42,  s.  24,     oyer  and  terminer  and  general  gccol  delivery  [or  "court  of  general  gua/rter  sessions 

sched.  S.  5.)  of  the  peace,"]  to  he  holden  in  a/nd  for  the  [county]  of  ,  to  answer  our 

Sovereign  Lady  the  Queen,  for  that  [&c.,  as  in  the  commitment,] /or  which  he 

was  taken  and  committed  to  your  said  [house  of  correction]  :   TJiese  are  therefore 

to  command  you  in  her  said  Majesty's  name,  that  if  the  said  A.  B.  do  remain  im 

your  custody,  in  the  said  [house  of  correction,']  for  the  said  cause  and  for  no 

other,  you  shall  forthwith  suffer  him  to  go  at  large. 

Given  under  our  hcmds  and  seals  this  day  of  in  the  year 

of  our  Lord  ,  at  in  the  [county]  afmxsaid. 

J.  S.  (i.  S.) 
J.  N.  (L.  S.) 


(14.)  Recogni- 
zance of  hail  of 
accused  person  to 
be  taken  by 
coroner  under 
22  Vict,  c,  33. 


Be  it  remembered  that  on  the  day  of  in  the  year  of  our 

Lord  ,  A.  B.  of  [labourer]  L.  M.  of  [grocer,'] 

and  N.   0.  of  [butcher,]  personally  came  h^ore  mc,  one  of   her 

Majesty's  coroners  for  the  [county]  of  and  severally  acknowledged 

themselves  to  owe  to  our  lady  the  Queen,  the  several  sums  following,  that  is  to  say, 
the  said  A .  B.  the  sum  of  ,  arid  the  said  L.  M.  and  N.  0.  the  sum  of 

each,  of  good  and  lamful  money  of  Great  Britain,  to  be  made  a/nd 
levied  of  their  goods  and  chattels,  lands  and  tcncTnents  respectively,  to  the  use  of 


S.I.] 


ISafee^duseg. 


our  said  laSky  the  Quicen,  htr  heirs  and  successors,  if  he  the  said  A .  B.  fail  im,  the 
condition  inekn-ied.  Taken  and  acknowledged  the  day  and  year  first  above  men- 
tioned, at  before  me 

J.S. 
Coroner  for  the  [county']  of 

Condition  indorsed. 
The  condition  of  the  within  written  recognizance  is  such,  that  whereas  a  verdict  of 
manslaughter  has  ieen  found  against  the  said  A .  B.,  by  a  jury  empan/neUed  to 
inquire  how  and  hy  what  means  came  hy  his  death;  if  therefore  the 

said  A.  B.  shall  appear  at  the  next  court  of  oyer  and  terminer,  and  general  gaol 
delivery,  to  he  holdeti  in  and  for  the  [county]  of  ,  and  there  surrender 

himsdf  into  the  custody  of  the  keeper  of  the  gaol  there,  amd  plead  to  such  inquisi- 
tion, amd  take  his  trial  upon  the  same,  and  not  depa/rt  the  said  court  without  leave, 
then  the  said  recognizance  shall  be  void,  or  else  the  sam£  shall  stand  in  full  force 
and  virtue. 
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1.  As  to 
Sows. 


[26  &  27  Vict,  c.  40.] 
I.  Hours,  383. 
II.  Cleanliness,  383. 

III.  Local  Authority  and  Iwpedors,  384. 

IV.  Expenses  and  Bate,  385. 

V.  Penalties,  how  Recoverable,  and  Interpretation  Clause,  385. 

JpOE  the  purpose  of  limiting  the  hours  of  labour  of  young  persons 
employed  in  bakehouses,  and  to  make  regulations  with  respect  to  clean- 
liness and  ventilation,  and  for  giving  the  local  authorities  power  to 
enforce  such  regulations. 


I.  Sis  to  ?^OUr0. 

The  26  &  27  Vict.  c.  40,  enacts,'  by  sect.  3,  "  That  no  person  under   As  to  hours, 
the  age  of  eighteen  years  shall  be  employed  in  any  bakehouse  between 
the  hours  of  nine  of  the_  clock  at  night  and  five  of  the  clock  in  the 
morning. 

"  If  any  person  is  employed  in  contravention  of  this  section,  the  owner 
of  the  bakehouse  in  which  he  is  employed  shall  incur  the  following 
penalties  in  respect  of  each  person  so  employed  :  that  is  to  say, 

"  For  the  first  oifence,  a  sum  not  exceeding  two  pounds. 

"  For  a  second  ofience  a  sum  not  exceeding  five  pounds. 

"  For  a  third  and  every  subsequent  offence,  a  sum  not  exceeding  one 
pound  for  each  day  of  the  continuance  of  the  employment  in  contra- 
vention of  this  Act,  so  that  no  greater  penalty  be  imposed  than  ten 
pounds." 


II.  (KleanUnesfs  antr  Uenlilatton. 

Sect.  4.  That  "the  inside  walls  and  ceiling,  or  top  of  every  bake-  As  to  cleanltaeBS 

house,  situate  in  any  city,  town,  or  place,  containing,  according  to  the  and  ventUation  ot 

last  census,  a  population  of  more  than  five  thousand  persons,  and  the  *  ^  °™- 
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2.  Cleanlmess  passages  and  staircase  leading  thereto,  shall  either  be  painted  with  oil, 

mid  or  be  lime-washed,  or  partly-  painted  and  partly  lime-washed.     Where 

Ventilation,    painted  with  oil  there  shall  be  three  coats  of  paint,  and  the  painting 

shall  be  renewed  once  at  least  in  every  seven  years,  and  shall  be  washed 

with  hot  water  and  soap  once  at  least  in  every  six  months.  Where 
lime-washed,  the  lime-washing  shall  be  renewed  once  at  least  in  every 
six  months. 

"  Every  bakehouse,  wherever  situate,  shall  be  kept  in  a  cleanly  state, 
and  shall  be  provided  with  proper  means  for  effectual  ventilation,  and 
be  free  from  effluvia  arising  from  any  drain,  privy,  or  other  nuisance. 

"  If  the  occupier  of  any  bakehouse  fails  to  keep  the  same  in  con- 
formity with  this  section,  he  shall  be  deemed  to  be  guilty  of  an  offence 
against  this  Act,  and  to  be  subject  in  respect  of  such  offence  to  a  penalty 
not  exceeding  five  pounds." 
As  to  Bleeping         .  ^®''*'  ^'  "  ^°  place  on  the  same  level  with  a  bakehouse  situate  in  any 
places  in  city,  town,  or  place,  containing,  according  to  the  last  census,  a  popula- 

bakehouses.  tion  of  more  than  five  thousand  persons,  and  forming  part  of  the  same 

building,  shall  be  used  as  a  sleeping  place,  unless  it  is  constructed  as 
follows  :  that  is  say, 

"  Unless  it  is  effectually  separated  from  the  bakehouse  by  a  partition 
extending  from  the  floor  to  the  ceiling  : 

"  Unless  there  is  an  external  glazed  window  of  at  least  nine  superficial 
feet  in  area,  of  which  at  the  least  four  and  a  half  superficial  feet  are 
made  open  for  ventilation. 

"  And  any  person  who  lets,  occupies,  or  continues  to  let,  or  knowingly 
suffers  to  be  occupied,  any  place,  contrary  to  this  Act,  shall  be  liable 
for  the  first  offence  to  a  penalty  not  exceeding  twenty  shillings,  and  for 
every  subsequent  offence  to  a  penalty  not  exceeding  five  pounds." 
rower  to  enforce        ^^  order  to  secure  the  proper  painting,  or  lime-washing,  and  ventila- 
regnlatlons  in  the  tion  of  bakehouses  in  accordance  with  the  regulations  in  sect.  4,  it  is 
'^'""^'  provided  that  "the  court,  having  jurisdiction  under  this  Act,  may,  in 

addition  to,  or  instead  of,  inflicting  any  penalty  in  respect  of  any  offence 
under  this  section,  make  an  order  directing  that  within  a  certain  time, 
to  be  named  in  such  order,  certain  means  are  to  be  adopted  by  the 
occupier  for  the  purpose  of  bringing  his  bakehouse  into  conformity 
with  this  section,  the  court  may,  upon  application,  enlarge  any  time 
appointed  for  the  adoption  of  the  means  directed  by  the  order ;  but  any 
non-compliance  with  the  order  of  the  court  shall,  after  the  expiration 
of  the  time  as  originally  limited  or  enlarged  by  subsequent  order,  be 
deemed  to  be  a  continuing  offence,  and  to  be  punishable  by  a  penalty 
not  exceeding  one  pound  for  every  day  that  such  non-compliance  con- 
tinue." 


III.  Eocal  ^uttotttB  antr  Ingpecfots. 

The  local  antho- 

rities.  Sect.  6.  "  It  shall  be  the  duty  of  the  local  authorities  to  enforce  within 

their  districts  the  provisions  of  this  Act ;  and  in  order  to  facilitate  the 
enforcements  theieof  any  officer  of  health,  inspector  of  nuisances,  or 
other  officer  appointed  by  the  local  authority,  hereinbefore  referred  to 
as  the  inspector,  may  enter  into  any  bakehouse  at  all  times  during  the 
hours  of  baking,  and  may  inspect  the  same,  and  examine  whether  it  is 
or  not  in  conformity  with  the  provisions  of  this  Act ;  and  any  person 
refusing  admission  to  the  inspector,  or  obstructing  him  in  his  examina- 
tion, shall  for  each  offence  incur  a  penalty  not  exceeding  twenty  pounds; 
and  it  shall  be  lawful  for  any  inspector  who  is  refused  admission  to  any 
bakehouse,  in  pursuance  of  this  section,  to  apply  to  any  justice  for  a 
warrant,  authorizing  him,  accompanied  by  a  police  constable,  to  enter 
into  any  such  bakehouse  for  the  purpose  of  examining  the  same,  and  to 
enter  the  same  accordingly,"  (See  "Interpretation  Clause,"  post,  p.  385.) 


IV.  ©ipenseg— Mate. 

Sect.  7.  "  The  expenses  of  the  local  authority  may  be  met  by  a  rate 
under  the  enactment  that  "  all  expenses  by  any  local  authority  in  pur- 
suance of  the  provisions  of  this  Act  may  be  paid  out  of  any  rate  leviable 
by  them,  and  applicable  to  the  payment  of  the  expenses  incurred  by 
the  local  authority  under  the  said  Nuisances  Removal  Acts,  and  the 
said  authority  may  levy  such  rate  accordingly." 
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Baker. 


V.  lenaltteg. 

Penalties  are  recoverable  in  England  under  Jervis's  Act,  and  in  Ireland 
under  14  &  15  Vict.  c.  93,  and  in  Scotland  as  provided  by  this  Act 
under  sect.  8 ;  and  a  stipendiary  magistrate  sitting  alone  at  a  police 
court  or  other  appointed  place  ;  or  the  lord  mayor  or  an  alderman 
sitting  alone  at  the  Mansion  House  or  Guildhall ;  and  in  Ireland  a 
divisional  magistrate  of  police  in  the  police  district  of  Dublin,  and  else- 
where by  one  or  more  justice  or  justices  in  petty  sessions ;  and  in 
Scotland  a  sheriff  or  sheriff-substitute  or  a  police  magistrate  of  a  burgh, 
may  exercise  all  the  powers  and  jurisdiction  given  by  the  Act  to  two 
justices.     (See  s.  9.) 

Sect.  2.  For  the  pui-poses  of  the  Act  certain  words  used  therein  are   interpretation, 
construed  as  follows ; 

"  Local  authority,"  as  respects  any  place,  means  the  persons  or  bodies 
of  persons  defined  to  be  the  local  authority  in  that  place  by  18  &  19 
"Vict.  c.  120,  s.  134,  or  by  the  Nuisances  Eemoval  Acts,  hereinafter 
mentioned — that  is  to  say,  as  to  England,  18  &  19  Vict.  c.  121 ;  23  &  24 
Vict.  c.  77.  As  to  Scotland,  19  &  20  Vict.  c.  103.  As  to  Ireland,  11  & 
12  Vict.  c.  123,  and  12  &  13  Vict.  c.  111. 

"  Bakehouse  "  shall  mean  any  place  in  which  are  baked  bread,  bis- 
cuits or  confectionery,  from  the  baking  or  selling  of  which  a  profit  is 
derived. 

"Employed"  as  applied  to  any  person,  shall  include  any  person 
working  in  a  bakehouse,  whether  he  receives  wages  or  not. 

"  Occupier  "  shall  include  any  person  in  possession. 

"  The  court "  shall  include  any  justice  or  justices,  sheriff  or  sheriff- 
substitute,  magistrate  or  magistrates,  to  whom  jurisdiction  is  given  by 
this  Act. 


^Salter* 

A.  BAKEE  is  liable  to  a  penalty  of  five  pounds  under  6  &  7  Will.  IV. 
c.  37,  s.  7,  (see  tit.  "  Bread,)  if  he  refuses  to  weigh  bread  purchased  of 
him  in  his  shop  as  well  as  from  any  cart  or  carriage  employed  by  him 
to  convey  or  carry  out  bread  for  sale.  {R.  v.  Kingsley,  16  L.  T.  408.) 
The  penalty  for  refusing  to  weigh  applies  wherever  there  is  an  obliga- 
tion to  provide  weights  and  scales,  and  would,  therefore,  not  apply  to 
.1  baker's  man  delivering  bread  from  a  basket. 

By  6  &  7  Will.  IV.  c.  37,  s.  15,  no  baker  can  act  as  a  justice  of  the  peace 
under  that  Act.  (See  post,  tit.  "  Bread.")  A  similar  prohibition  is 
contained  in  the  other  Acts  relating  to  bread.  (3  Geo.  III.,  c.  11,  s.  12 ; 
31  Geo.  II.  c.  29,  s.  33  ;  and  3  Geo.  IV.,  c.  86  s.  17.) 

A  baker  incurs  one  penalty  only  under  the  Lord's  Day  Act,  (29 
Car.  II.  c.  7;  see  tit.   "Lord's  Day,"  post,  Vol.   III.,)  though   th? 
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exercise  of  his  calling  on  tliat  forbidden  day  consisted  in  separately 
selling  a  number  of  different  loaves.     (Grepps  v.  Dmden,  Cowp.  740  ; 
1  Smith,  L.  G.) 
See  further  as  to  bakers,  tit.  ^' Bread" 


It  IB  a  mis- 
demeanour to 
adopt  the  same 
of  a  certified 
savings  bank  as 
the  title  of 
another  bank. 


Officers  of 
savings  bank  not 
duly  accounting 
for  moneys 
received  on 
account  of  the 
bank  to  be  guilty 
of  a  misde- 


Property  to  be 
laid  in  trustees. 


And  to  be 
prosecutors. 


^Knk0  tot  Sabtn00. 

[26  &  27  Vict.  c.  87.] 

_L  HE  laws  relating  to  savings  banks  liave  been  consolidated,  and  these 
institutions  are  now  placed  under  the  regulations  contained  in  the 
26  &  27  Vict.  c.  87,  passed  on  28th  July,  1863.  *The  following  pro- 
visions relate  to  offences  thereunder. 

Sect.  5.  "  Every  savings  bank  established  or  to  be  established  under 
the  provisions  of  Acts  thereby  repealed,  or  that  Act,  shall  be  certified 
under  the  provisions  of  that  Act,  by  the  title  of '  Savings  Bank  certified 
under  the  Act  of  1863 ;'  and  if  any  other  bank,  association,  or  company, 
or  any  other  person,  shall  use  or  adopt  such  title  as  their  or  his  designa- 
tion, or  in  carrying  on  business,  the  members  of  every  such  association 
or  company,  or  any  of  them,  or  any  such  person  respectively,  shall  be 
guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall  be  punishable 
accordingly." 

Sect.  9.  "If  any  actuary,  cashier,  secretary,  officer,  or  other  person 
holding  any  situation  or  appointment  in  any  savings  ballk  shall  receive 
any  sum  or  sums  of  money  from  or  on  account  of  any  depositor  or 
person  desirous  of  becoming  such,  or  on  account  of  such  savings  bank, 
and  shall  not  forthwith,  or  in  the  case  of  local  receivers  acting  on  behalf 
of  any  savings  bank  within  the  time  specified  in  the  rules  of  the  said 
savings  bank,  duly  account  for  and  pay  over  the  same  to  the  trustees  or 
managers  thereof,  or  to  such  persons  as  may  be  directed  by  the  rules  of 
the  said  savings  bank,  such  actuary,  cashier,  secretary,  officer,  or  local 
receiver,  or  other  person  as  aforesaid,  on  being  convicted  thereof  shall 
be  guilty  of  a  misdemeanour." 

Sect.  10.  "All  monies,  goods,  chattels,  and  effects  whatever,  and  all 
securities  for  money,  or  other  obligatory  instruments,  and  evidences  or 
muniments,  and  all  other  effects  whatever,  and  all  rights  or  claims 
belonging  to  or  had  by  such  savings  bank,  shall  be  vested  in  the  trustee 
or  trustees  of  such  savings  bank  for  the  time  being,  for  the  use  and 
benefit  of  such  savings  bank  and  the  respective  depositors  therein,  their 
respective  executors  or  administrators,  according  to  their  respective 
claims  and  interests,  and  after  the  death  or  removal  of  any  trustee  or 
trustees  shall  vest  in  the  succeeding  trustee  or  trustees  for  the  same 
estate  and  interests  as  the  former  trustee  or  trustees  had  therein,  and 
subject  to  the  same  trusts,  without  any  assignment  or  conveyance 
whatever,  and  also  shall,  for  all  purposes  of  action  or  suit,  as  well 
criminal  as  civil,  in  law  or  in  equity,  in  anywise  touching  or  concerning 
the  same,  be  deemed  and  taken  to  be,  and  shall  in  every  such  proceeding 
(where  necessary)  be  stated  to  be,  the  property  of  the  person  or  persons 
appointed  to  the  office  of  trustee  or  trustees  of  such  savings  bank  for 
the  time  being  in  his,  her,  or  their  proper  name  or  names,  without 
further  description  ;  and  such  person  or  persons  shall  and  they  are 
hereby  respectively  authorized  to  bring  or  defend,  or  cause  to  be  brought 
or  defended,  any  action,  suit,  or  prosecution,  criminal  as  well  as  eivil, 
in  law  or  equity,  touching  or  concerning  the  property,  right,  or  claim 
aforesaid,  of  or  belonging  to  or  had  by  such  savings  bank ;  and  such  person 
or  persons  so  appointed  shall  and  may  in  all  cases  concerning  the  pro- 
perty, right,  or  claim  aforesaid  of  such  savings  bank  sue  and  be  sued, 
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plead  and  be  impleaded  in  his  or  their  proper  name  or  names  as  trustee 
or  trustees  of  such  savings  bank,  without  other  description ;  and  no 

such  suit,  action,  or  prosecution  shall  bo  discontinued  or  abate  by  the    \ 

death  of  such  person  or  persons,  or  his  or  their  removal  from  the  to'aOfon*'™ 
office  of  trustee  or  trustees  as  aforesaid,  but  the  same  shall  and  may  be  death,  &c.,  of 
proceeded  in  by  the  succeeding  trustee  or  trustees  in  the  proper  name  trustee. 
or  names  of  the  person  or  persons  commencing  the  same,  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding;  and  such  succeeding  trustee 
or  trustees  shall  pay  or  receive  like  costs  as  if  the  action  or  suit  had 
been  commenced  in  his  or  their  name  or  names  for  the  benefit  of  or  to 
be  reimbursed  from  the  funds  of  such  savings  bank." 

Sect.  11.  "  No  trustee  or  manager  of  any  savings  bank  (subject  to  the 
provisions  hereinafter  contained  in  respect  to  savings  banks  in  Ireland,) 
shall  be  personally  liable,  except, — 
"1.  For  monies  actually  received  by  him  on  account  of  or  for  the  use 
of  such  savings  bank,  and  not  paid  over  and  disposed  of  in  the 
manner  dix-ected  by  the  rules  of  the  savings  bank. 
"  2.  For  neglect  or  omission  in  complying  with  the  rules  and  regula- 
tions required  by  this  Act  to  be  adopted  as  hereinbefore  is  provided 
in  the  maintenance  of  checks,  the  audit  and  examination  of  accounts, 
the  holding  of  meetings,  and   keeping  minutes    of  proceedings 
thereat. 
"  3.  And  also  for  neglect  or  omission  in  taking  security  from  ofiicers, 

as  is  hereinbefore  provided." 
Sect.  13.  "  Every  person  who  shall  have  or  receive  any  part  of  the 
monies,  effects,  or  funds  of  or  belonging  to  any  savings  bank  availing 
itself  of  the  provisions  of  this  Act,  or  who  shall  in  any  manner  have 
been  or  shall  be  intrusted  with  the  disposition,  management,  or  custody 
thereof,  or  of  any  securities,  books,  or  papers,  or  property  relating  to 
the  same,  his  executors,  administrators,  and  assigns,  shall,  upon  demand 
made  in  pursuance  of  any  order  of  not  less  than  two  trustees  and  three 
managers  of  such  savings  bank,  or  at  any  general  meeting  of  the 
trustees  or  managers  thereof,  give  in  his  or  their  account  or  accounts  to 
the  said  trustees  or  managers,  or  to  such  general  meeting  of  such  savings 
bank,  or  to  such  other  person  or  persons  as  shall  be  nominated  to  receive 
the  same,  to  be  examined  and  allowed  or  disallowed  by  the  said  trustees 
or  managers  respectively,  and  shall  on  the  like  demand  pay  over  all  the 
monies  remaining  in  his  or  their  hands,  and  assign  and  transfer  or 
deliver  all  securities  and  efiFects,  books,  papers,  and  property  in  his  or 
their  hands  or  custody  to  such  person  or  persons  as  the  said  trustees  or 
managers  shall  appoint,  and  in  case  of  any  neglect  or  refusal  to  deliver 
such  account,  or  to  pay  over  such  monies,  or  to  assign,  transfer,  or 
deliver  such  securities,  effects,  funds,  books,  papers,  or  property  in 
manner  aforesaid,  it  shall  be  lawful  to  and  for  the  trustee  or  trustees  of 
such  savings  bank  for  the  time  being  to  exhibit  a  petition  to  the  jxistices 
of  the  peace  at  their  general  or  quarter  sessions  of  the  peace  [or  at  any  Petition  to 
adjournment  thereof]  for  the  county,  riding,  division,  or  place  wherein  quarter  sessions. 
such  savings  bank  shall  be  established,  who  shall  and  may  proceed 
thereupon  in  a  summary  way,  and  make  such  order  therein,  upon 
hearing  all  parties  concerned,  as  to  such  court  in  their  discretion  shall 
seem  just,  which  order  shall  be  final  and  conclusive,  and  all  assignments, 
sales,  and  transfers  made  in  pursuance  of  such  order  shall  be  good  and 
effectual  in  law  to  all  intents  and  purposes  whatsoever." 
As  to  frauds  by  Bankers,  see  tit.  "  Larceny,"  Vol.  III. 
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388- 
Bankrupt. 


ISanferupt.  [s.  i. 

W  E  shall  notice  only  that  portion  of  the  bankrupt  laws  as  come 
within  the  object  of  this  work. 

I.  The  Derivation  and  Description  of  a  Banhrupt,  388. 
II.  Offences  agctinst  the  BanJcruptey  Act,  1861,  389. 

1.  Of  A^on-surrender,  390. 

2.  Not  making  full  Discovery  of  Effects,  die,  391. 

3.  Bemoval  of  Property/,  392. 

4.  Allowing  Proof  of  False  Debt,  393. 

5.  Omission  in  Schedule,  393. 

6.  Non-production  of  Books,  Sc,  393. 

7.  Destroying  Books,  Sc,  393. 

8.  Fraudulent  Mortgage,  &c.,  394. 

9.  Setting  up  Fictitious  Losses,  394. 

10.  Obtaining  Credit  hy  False  Pretences,  394. 

11.  Fraudulent  Disposal  of  Goods,  &c.,  394. 

12.  As  to  Indictments  generally,  394. 

III.  Perjury  or  Forgery  hy  Bankrupts,  398. 
IV.  Forms,  399. 


I.  Bertbation  antr  IBjscttptttin  of  a  ISanfetupt. 

Deiiration.  Lord  Cohe  says,  that  banque,  in  French,  signifies  the  same  as  mensa 

in  Latin  ;  and  that  route  is  a  sign  or  mark,  as  we  say  a  cart  rout  is  the 
sign  or  mark  were  the  cart  hath  gone ;  and  that  metaphorically  a  bank- 
rupt, or  banqueroute,  is  taken  for  him  that  hath  wasted  his  estate,  and 
removed  his  banque,  so  as  there  is  left  but  a  mention  thereof.  (4  Inst. 
277.) 

And  it  is  observable  that  the  title  of  the  first  English  statute  con- 
cerning this  ofience,  stat.  34  &  35  Hen.  VIII.  c.  4,  "  An  Act  against 
such  Persons  as  do  make  Bankrupt,"  is  a  literal  translation  of  the  French 
words,  qui  font  banque  route. 

But  as  the  first  bankers  came  to  us  from  Italy,  it  seemeth  more  pro- 
bable that  they  brought  their  name  along  with  them ;  and,  consequently, 
that  the  word  bankrupt  or  banqueroute  cometh  from  the  Italian  banco 
rotto,  the  bench  being  broken.  The  banker  himself  was  so  called  from 
the  bench  or  table  which  he  used  with  his  name  inscribed,  and  when  he 
failed,  his  bench  was  broken.  Which  word  rotto  is  what  remaineth  in 
that  country  of  the  Latin  rvptus,  all  which,  both  word  and  metaphor, 
we  preserve  in  our  language,  when  we  say,  that  a  person  is  bankrupt, 
or  that  such  a  one  is  broken. 

Throughout  the  first  three  statutes,  the  bankrupt  is  iiniformly  called 
an  offender,  and  the  original  policy  of  the  bankrupt  laws  seems  to  have 
been  to  prevent  and  defeat  the  frauds  of  criminal  debtors.  The  bank- 
rupt being  deemed  an  offender,  and  being  completely  divested  of  the 
disposition  of  his  property,  those  statutes  at  the  first  would  naturally 
be  considered  penal  statutes.  As  trade,  however,  increased,  the  risks 
and  calamities  incident  to  commercial  speculation  were  found  to  aug- 
ment proportiouably,  and  at  length  a  bankrupt  ceased  to  be  considered 
as  a  criminal.    Accordingly  the  fourth  statute  on  the  subject  (21  Jac.  I, 
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c.  19)  stated  at  its  very  commeneement,  tliat  "all  and  singular  the  afore- 
said statutes  and  laws  heretofore  made  against  bankrupts,  and  for  relief 
of  creditors,  shall  be  in  all  things  largely  and  beneficially  construed  and 
expounded  for  the  aid,  help,  and  relief  of  the  creditors  of  such  person 
or  persons  as  already  be,  or  hereafter  shall  become  bankrupt."  At  this 
day  the  bankrupt  laws  are  considered  to  be  a  system  founded  on  the 
principles  of  humanity  as  well  as  justice,  and  to  that  end  they  confer 
some  privileges,  not  only  on  the  creditors,  but  also  on  the  bankrupt  or 
debtor  himself;  on  the  creditors  by  compelling  the  bankrupt  to  give  up 
all  his  effects  to  their  use,  without  any  fraudulent  concealment;  on  the 
debtor  by  exempting  him  from  the  rigour  of  the  general  law,  whereby 
his  person  might  be  confined  at  the  discretion  of  his  creditor,  though 
he  in  truth  should  be  destitute  of  any  means  to  discharge  the  debt ; 
whereas  the  system  of  laws  in  relation  to  bankrupts,  taking  into  con- 
sideration the  sudden  and  unavoidable  accidents  to  which  men  mixing 
in  mercantile  or  business  pursuits  are  liable,  has  secured  to  them  per- 
sonal freedom  and  some  pecuniary  emoluments,  upon  condition  that 
they  surrender  up  their  whole  estate  for  the  benefit  of  those  who,  in 
confidence  of  the  bankrupt's  solvency,  have  become  his  creditors. 

Formerly  the  bankrupt  laws  only  applied  to  traders,  but  now  all 
debtors,  whether  traders  or  not,  are  subject  to  the  "  Bankruptcy  Act, 
1861,"  tjut  no  debtor  who  is  not  a  trader  shall  be  adjudged  bankrupt 
except  in  respect  of  some  one  of  the  acts  of  bankruptcy  described  in  the 
Act  as  applicable  to  a  non-trader.     (24  &  25  Vict.  c.  134,  s.  69.) 

By  24  <fc  25  Vict.  c.  134,  a.  157,  it  is  enacted  that  in  granting  oi'ders 
of  discharge  the  following  rule  shall  be  observed  :  — 

1.  If,  on  the  hearing  of  any  application  for  an  order  of  discharge,  the 
assignees  or  any  creditor  shall  allege,  and  if,  with  or  without  such 
allegation,  the  court  shall  be  of  opinion  that  there  is  ground  for 
charging  the  bankrupt  with  acts  or  conduct  amounting  to  a  misde- 
meanour under  this  Act,  the  court  shall,  if  the  bankrupt  consent 
thereto,  direct  a  clear  statement  in  writing  of  the  charge  to  be  delivered 
to  the  bankrupt,  and  shall  appoint  a  day  for  trying  the  bankrupt  on 
such  charge,  and,  if  the  bankrupt  require  it,  shaU  summon  a  jury  for 
such  purpose,  and  may  direct  the  creditors'  assignee,  or  the  official 
assignee,  or  any  of  the  creditors  of  the  bankrupt  to  act  as  prosecutor 
on  such  trial :  provided  always,  that  in  every  case  of  accusation  against 
a  bankrupt  of  acts  amounting  to  a  misdemeanour  it  shall  be  competent 
to  the  court  to  direct  that  the  bankrupt  be  indicted  and  prosecuted  in 
one  of  the  ordinary  courts  of  criminal  justice.  And  for  certain 
offences  enumei-ated  in  the  section,  the  Commissioner  in  Bankruptcy 
may  either  suspend  the  order  of  discharge,  &c.,  or  sentence  the  bank- 
rupt to  imprisonment  for  any  period  not  exceeding  one  year,  but  he 
cannot  do  both.  (See  Mx  parte  Maries,  1  L.  B.  Chan.  App,  334  ;  35  L. 
J.  Bank.  16). 
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2.  Ofenoes 

against 

BanJcruptai/ 

Act. 


Procedure  where 
the  Court  of 
Bankruptcy 
thinks  the  bank' 
rupt  has  com- 
mitted a  mis- 
demeanour. 


May  direct  a 
prosecution  in 
criminal  courts. 


II.  ®f  ©ffenws  against  i^z  ISanfetuptcfi  ^ct,  1861. 

By  the  24  &  25  Vict.  c.  134,  s.  221,  it  is  enacted  as  to  misdemeanours  Misdemeanours 
under  this  Act,  "  From  and  after  the  commencement  of  this  Act  any  under  24  &  25 
bankrupt  who  shall  do  any  of  the  acts  or  things  following,  with  intent   ^'"='-  <=■  5*- 
to  defraud  or  defeat  the  rights  of  his  creditors,  shall  be  guilty  of  a 
misdemeanour,  and  shall  be  liable,  at  the  discretion  of  the  court  before 
which  he  shall  be  convicted,  to  punishment  by  imprisonment  for  not 
more  than  three  years,  or  to  any  greater  punishment  attached  to  the 
offence  by  any  existing  statute."    Offences  under  this  enactment  are 
not  triable  at  quarter  sessions.     (5  &  6  Vict.  c.  38,  s.  1.)    Then  follows 
a  list  of  the  acts  which,  if  accompanied  by  the  intents  above  men- 
tioned, constitutes  the  offence  alluded  to  which  will  be  enumerated 
here  in  order. 


rnnishment. 


Not  triable  at 
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Bankruptcy 
Act. 


iSanferupt. 
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Formerly  offences  of  this  nature  were  felonies  under  6  Geo.  IV. 
c.  16  and  12  &  13  Vict.  c.  106. 

The  term  "  bankrupt "  in  the  above  provisions  means  any  person 
who  shall  have  been  under  any  former  Acts,  or  who  shall  be  by  any 
court  under  the  provisions  of  the  "  Bankruptcy  Act,  1861,"  adjudicated 
bankrupt.    (24  &  25  Vict.  s.  229.) 

The  term  "  court,"  "the  court,"  "the  courts,"  shall  mean  the  coiurt 
in  London,  or  any  country  district  court,  or  any  county  court  acting 
under  the  "  Bankruptcy  Act,  1861,"  according  as  such  several  construc- 
tions shall  be  consistent  with  the  context,    (id) 

The  "  Court  of  Bankruptcy  "  shall  mean  her  Majesty's  Court  of 
Bankruptcy,  constituted  vinder  the  "Bankruptcy  Act,  1861,"  and  the 
commissioners  thereof.     {Id) 

"Property"  means  and  includes  all  the  real  and  personal  estate  and 
effects  of  the  petitioner  or  bankrupt  within  this  realm  and  abroad 
(except  as  in  the  Act  provided). 


Appoigtment  of 
day  for 
surrender. 


(1.)   NC>N-SURKBNDEE. 

Non-surrender.  (1.)  If  he  shall  not,  upon  the  day  limited  for  his  surrender,  and  before 

three  o'clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him 
for  finishing  his  examination,  after  notice  thereof  in  writing  to  be 
served  on  him  personally,  or  left  at  his  usual  or  last  known  place  of 
abode  or  business,  and  after  the  notice  herein  directed  in  the  London 
Gazette,  surrender  himself  to  the  court,  (having  no  lawful  impediment 
allowed  by  the  court,)  and  sign  or  subscribe  such  surrender,  and  submit 
to  be  examined  before  such  court  from  time  to  time. 

By  the  12  &  13  Vict.  e.  106,  the  court  has  power,  after  certain  pre- 
liminaries have  been  gone  through,  to  appoint  two  public  sittings  of 
the  court  for  the  bankrupt  to  surrender  and  conform,  the  last  of  which 
sittings  shall  be  on  a  day  not  less  than  thirty  days,  and  not  exceeding 
sixty  da,ys  from  notice  by  advertisement  in  the  London  Gazette,  which 

Power  to  adjourn,  day  shall  be  the  day  limited  for  such  surrender  :  Provided  also,  that 
the  court  shall  have  power,  from  time  to  time,  to  enlarge  the  time  for 
tlie  bankrupt  sm-rendering  himself  in  such  time  as  the  court  shall 
think  fit,  so  as  every  such  order  be  made  six  days  at  least  before  the 
day  on  which  such  bankrupt  was  to  surrender  himself. 

The  offence  of  not  surrendering  within  the  above  provision  is  com- 
mitted at  the  place  where  the  court  sits  at  which  the  bankrupt  ought 
to  surrender,  and,  therefore,  where  he  ought  to  surrender  at  the  dis- 
trict court  of  Birmingham,  in  Warwickshire,  and  does  not  do  so,  he 
cannot  be  tried  in  Worcestershire.  (Per  Mauk,  J.,  Reg,  v.  Milner,  2 
aSK.310.) 

Where  there  has  been  a  joint  adjudication  against  two  bankrupts, 
both  having  the  same  place  of  business,  one  notice  of  the  day  limited 
for  the  surrender  left  at  that  place  of  business  is  not  sufficient  service 
on  both  bankrupts,  but  there  ought  to  be  a  separate  and  distinct  notice 
left  for  each.     (Reg.  v.  Gordon,  Dears.  G.  C.  586  ;  25  L.  J.  M.  G.  19.) 

On  an  indictment  for  not  sm-rendering  the  notices  required  to  be 
published  in  the  Gazette  and  given  to  the  bankrupt  should  be  stated 
according  to  the  words  of  the  statute  and  the  notice  as  given.  {R.  v. 
Frith,  1  Leach,  10.)  The  summons  to  the  bankrupt,  under  12  &  13 
Vict.  c.  106,  s.  117,  need  not  state  that  he  has  been  adjudicated  bank- 
rupt, but  proof  must  be  given  on  the  trial  of  that  fact  prior  to  the 
issuing  of  the  summons.  (Reg.  v.  Dealtry,  1  Den.  C.  G.  287).  In  that 
case  there  were  two  commissioners  of  the  Court  of  Bankruptcy  at 
Manchester,  but  the  whole  court  was  under  one  building,  and  the 
practice  was  to  allot  the  fiats  in  rotation  to  each  commissioner,  and  on 
a  board  affixed  to  the  court  the  fiats  pending,  and  the  name  of  the 
commissioner  to  whom  they  were  respectively  referred  appeared.    A 


Venue. 


As  to  notice  of 
time  and  place 
of  surrender. 


Summons. 
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summons  was  issued  by  one  commissioner  to  the  bankrupt  to  appear 
at  a  day  and  hour  named  at  the  Court  of  Bankruptcy  at  M.  It  was 
held,  that  proof  of  the  non-surrender  of  the  bankrupt  before  the  com- 
missioner who  signed  the  summons,  or  at  the  Court  of  Bankruptcy  at 
M.,  without  any  proof  as  to  the  other  commissioner,  was  sufficient  to 
support  a  conviction  for  not  surrendering.  (2?.  v.  Dealtry,  1  Ben.  G.  C. 
2870 

A  bankrupt  who  was  in  prison  for  debt  did  not  surrender  to  his 
commission,  nor  did  he  apply  to  have  the  time  for  his  sm'render 
enlarged,  nor  did  he  apply  to  be  brought  up  to  surrender  under  s.  119 
of  the  Act  6  Geo.  IV.  c.  16,  nor  did  he  give  notice  to  commissioners 
that  he  was  in  prison,  it  was  held,  that  under  these  circumstances 
he  was  not  indictable  for  not  surrendering  to  his  commission,  even 
though  the  imprisonment  could  be  shown  to  be  collusive.  (R.  v. 
Mitchell,  4C.(&P.  251.) 

By  12  &  13  Vict.  c.  106,  s.  117,  "  The  court  may  summon  any  bank- 
rupt before  it,  and  upon  his  appearance  may  examine  such  bankrupt 
after  he  shall  have  made  the  declaration  contained  in  the  schedule  to 
that  Act  on  matters  relating  to  his  trade  dealings  or  estate,  or  which 
may  tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of 
his  lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  his 
answers  into  writing,  which  examination,  so  reduced  into  writing,  the 
said  bankrupt  shall  sign  and  subscribe."  By  sect.  260,  "  Any  person 
refusing  to  be  sworn  or  answer  a  lawful  question,  or  not  fully  answer- 
ing on  such  examination,  may  be  committed  to  prison  without  bail 
until  such  time  as  he  shall  submit  himself  to  answer." 

Where  a  bankrupt  surrendered  to  the  fiat  for  which  the  petition  for 
adjudication  is  now  substituted,  (24  &  25  Vict.  o.  134,  ss.  229,)  and  at 
the  time  of  such  surrender  refused  to  answer  particular  questions  con- 
cerning his  property,  but  took  the  oath  and  assigned  as  his  reason  for 
not  answering,  that  he  intended  to  dispute  the  commission,  such 
refusal  to  answer  was  held  not  to  be  indictable  as  a  refusal  to  submit 
to  be  examined,  but  subjected  him  only  to  a  committal  to  prison  by 
the  commissioners.  (B.  v.  Page,  Ji.  &  B.  C.  C.  392 ;  3  Moore,  656 ;  1 
B.  d;  B.  308  ;  7  Price,  616,  S.  O.) 
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Where  bankrupt 
in  prison. 


Power  to  the 
court  to  examine. 


and  commit  in 
case  of  refusal  to 
answer. 


What  an  indict- 
able refusal  to 
submit  to  be 
examined. 


(2.)  Not  Discoverino  his  Property. 

(2.)  If  he  shall  not  upon  his  examination  fully  and  truly  discover  to   Not  making  full 
the  best  of  his  knowledge  and  belief,  all  his  property,  real  and  personal,  ^i'™™'^  °^ 
inclusive  of  his  rights  and  credits,  and  how,  and  to  whom,  and  for  what  ^       ' 
consideration,  and  when  he  disposed  of,  assigned,  or  transferred  any 
part  thereof,  except  such  part  as  has  been  really  and  bond  fide  before 
sold  or  disposed  of  in  the  way  of  his  trade  or  business,  if  any,  or  laid 
out  in  the  ordinary  expense  of  his  family,  or  shall  not  deliver  up  to  the 
court  or  dispose  as  the  court  directs  of  all  such  part  thereof  as  is  in  his 
possession,  custody,  or  power,  except  the  necessary  wearing  apparel  of  Not  delivering 
himself,  his  wife,  and  children,  and  deliver  up  to  the  court  all  books,   JP  F°?°f&  *■"* 
papers,  and  writings  in  his  possession,  custody,  or  power  relating  to  his  possession. 
property  or  affairs. 

Up  to  and  until  the  close  of  his  last  examination  the  bankrupt  has 
a  lociis  pcenitenticB,  and  cannot,  therefore,  until  that  be  finally  concluded 
be  indicted  for  concealing  property  which  he  may,  upon  his  last  exami- 
nation, give  up.  {R.  V.  Walters,  5  G.  &  P.  138  ;  Ex  parte  Bryant,  1 
ai.  &  J.  205  ;  B.  V.  Evani,  1  Moo.  0.  C.  70  ;  Nash  v.  Reg.  A  B.  d;  S.  935 ; 
33  L.  J.  M.  G.  94.) 

An  indictment  against  a  bankrupt  under  this  enactment  for  not 
discovering  real  property  when  he  transferred  it,  is  bad,  if  it  does  not 
aver  that  bankrupt  had  the  property  and  the  power  to  transfer,  and  did 
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transfer  it,  as  well  as  that  he  was  examined  and  did  not  discover  such 
transfer  ;  {Be,g.  v.  Hcmris,  1  Bm.  C.  C.  461  ;  19  L.  J.  M.  C.  11  ;)  but 
now  after  verdict,  where  the  offence  charged  has  been  created  by  any 
statute,  the  indictment  shall  be  held  sufficient  to  warrant  the  punish- 
ment prescribed  by  the  statute,  if  it  describe  the  offence  in  the  words 
of  the  statute,  (7  Geo.  IV.  c.  64,  s.  21,)  therefore,  the  want  of  such 
averments  as  those  referred  to  in  Beg.  v.  Harris,  {uU  mp.,)  is  cured  by 
that  statute  where  the  offence  is  described  in  the  words  of  the  24  &  25 
Vict.  c.  134,  s.  221.  (Nash  v.  Reg.  (m  error),  4  B.  <&  S.  935  ;  33  L.  J. 
M.  0.  94.)  y   K  I' 

The  word  "  property  "  means  and  includes  all  the  real  and  personal 
estate  and  effects  of  the  petitioner  or  bankrupt  within  this  realm  and 
abroad,  (except  as  in  tlie  Act  provided,)  and  all  the  future  estate,  right, 
title,  interest,  and  trust  of  such  petitioner  or  bankrupt  in  or  to  any  real 
or  personal  estate  and  effects  within  this  realm  or  abroad,  which  may 
revert,  descend,  be  devised,  or  bequeathed,  or  come,  and  all  debts  due 
or  to  be  due  to  him  before  he  shall  have  obtained  his  discharge. 


Bemovlng,  &c., 
property  of  value 
of  ten 
pounds. 


Married  woman. 


As  to  Bufflciency 
of  indictment. 


Venue. 


Computation 
of  time. 


(3.)  EEMOviNa,  &c.,  Pkopbbtt  of  the  Value  op  £10, 

(3.)  If  he  shall  after  adjiidication,  or  within  sixty  days  prior  to  ad- 
judication, with  intent  to  defraud  his  creditors,  remove,  conceal,  or 
embezzle  any  part  of  his  property  to  the  value  of  ten  pounds  or  up- 
wards. 

A  married  woman,  not  a  trader  by  custom,  who  has  been  adjudicated 
a  bankrupt  upon  her  own  petition,  in  the  absence  of  her  husband  from 
the  country,  who  is  neither  an  alien  nor  convict,  cannot  be  indicted,  on 
the  ground  that  the  property  remains  her  husband's  and  does  not  pass 
to  the  assignees.  {Reg.  v.  Bobinson,  36  L.  J.  M.  C.  78;  1  L.  It.  C.  C. 
80.) 

Though  in  an  indictment  it  is  probably  enough  to  state  that  the 
prisoner  was  adjudged  bankrupt  after  adjudication,  yet  if  the  indict- 
ment states  the  special  grounds  of  adjudication,  and  the  grounds 
stated  do  not  constitute  an  act  of  bankruptcy,  a  conviction  thereon 
will  be  quashed,  (Beg.  v.  Massey,  L.  &  0.  C.  R.  206  ;  32  L.  J.  M.  C.  21,) 
which  was  decided  on  the  12  &  13  Viet.  c.  106,  ss.  70, 251,  now  repealed, 
but  substantially  re-enacted  by  the  above  provision  and  s.  72  of  the 
same  Act ;  but  see  s.  86. 

It  is  of  the  essence  of  the  offence  that  the  whole  of  the  goods  em- 
bezzled should  be  of  the  value  of  ten  pounds  ;  if,  therefore,  no  value  is 
laid  in  the  indictment  separately  to  the  different  articles,  but  it  is 
simply  alleged  that  the  whole  are  of  the  aggregate  value  of  ten  pounds, 
and  any  part  of  the  articles  specified  are  rejected,  the  court  cannot 
know  that  the  value  of  the  residue  is  sufficient ;  a  conviction  thereon 
would  be  bad  without  amendment,  and  judgment  thereon  would  be 
aiTested.     (Reg.  v.  Forsyth,  R.  S  R.  G.  0.  274.) 

Venue  may  be  laid  where  the  concealment  of  the  goods  actually 
took  place,  (R.  v.  Evani,  1  Moo.  C.  G.  70,)  although  the  final  examina- 
tion took  place  in  another  jurisdiction. 

Where  the  bankrupt  produced  and  delivered  up  a  book  on  his 
examination,  and  signed  a  memorandum  in  writing  in  which  he  stated 
that  it  and  other  things  mentioned  in  the  memorandum  contained  a  full 
and  true  disclosure  and  discovery  of  his  estate  and  effects,  and  this 
book  was  not  produced  in  evidence  at  the  trial,  nor  was  it  shown  what 
had  become  of  it,  or  that  it  had  been  lost,  the  conviction  was  held  to 
be  wrong,  because  without  the  production  of  the  book  it  could  not  be 
known  whether  the  effects  had  been  concealed  or  not.  (fi.  v.  Evani,  1 
Moo.  G.  G.  70.) 

It  is  provided  by  the  24  &  25  Vict.  c.  134,  s.  229,  that  as  to  the  com- 
putation of  time  with  reference  to  these  offences  it  is  provided,  that 
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in  all  cases  in  which  any  particular  number  of  days  is  prescribed  by 
that  Act,  or  shall  be  mentioned  in  any  rule  or  order  of  court  which 
shall  at  any  time  be  made  tinder  that  Act  for  the  doing  of  any  act  or 
for  any  other  purpose,  the  same  shall  be  reckoned,  in  the  absence  of 
any  expression  to  the  contrary,  exclusive  of  the  first  and  inclusive  of 
the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 
Christmaa-day,  Good  Friday,  Monday  and  Tuesday  in  Easter  week,  or 
a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case  the 
time  shall  be  reckoned  exclusive  of  that  day  also. 
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(4.)  Not  Disclosing  Proof  op  False  Debt  to  Assignees. 

(4.)  If,  in  case  of  any  person  having,  to  his  knowledge  or  belief, 
proved  a  false  debt  under  his  bankruptcy,  he  shall  fail  to  disclose  the 
same  to  his  assignees  within  one  month  after  coming  to  the  know- 
ledge or  belief  thereof. 


(5.)  Omitting  Property  from  Schedule. 

(5.)  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently 
omit  from  his  schedule  any  effects  or  property  whatsoever. 


(6.)  Withholding  Production  of  Books,  &c. 

(6.)  If  he  shall  after  the  filing  of  the  petition  for  adjudication,  with 
intent  to  conceal  the  state  of  his  afiairs,  or  to  defeat  the  object  of  the 
law  of  bankruptcy,  conceal,  prevent,  or  withhold  the  production  of 
any  book,  deed,  paper,  or  writing  relating  to  his  property,  dealings,  or 
affairs. 

The  term  "petition  for  adjudication''  in  this  Act  means  any  petition   ifeanmiroft 
by  or  against  a  debtor  for  adjudication  of  bankruptcy,  and,  where  in   "  petition  for™* 
any  Act  of  Parliament,  instrument,   document,  or   other  proceeding   adjuiUcatioii." 
granted,  executed,  or  made  before  the  commencement  of  this  Act,  men- 
tion shall  have  been  or  shall  be  made  of  any  fiat  in  bankruptcy  or 
commission  in  bankruptcy,  such  Act,  insti-ument,  document,  or  pro- 
ceeding shall  be  construed  as  though  such  fiat  or  commission  had  been 
a  petition  in  bankruptcy  imder  this  Act,  so  far  as  the  circumstances 
will  admit. 


(7.)  Destroying,  <fec..  Books,  &c.,  relating  to  Property  or 
Dealings. 

(7.)  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  or 
within  three  months  next  before  adjudication,  with  intent  to  conceal 
the  state  of  his  affairs,  or  to  defeat  the  objects  of  the  law  of  bankruptcy, 
part  with,  conceal,  destroy,  alter,  mutilate,  or  falsify,  or  cause  to  be 
concealed,  destroyed,  altered,  mutilated,  or  falsified  any  book,  paper, 
writing,  or  security,  or  document  relating  to  his  property,  trade  deal- 
ings, or  affairs,  or  make,  or  be  pi'iyy  to  the  making  of  any  false  or 
fraudulent  entry  or  statement  in  (Dfromission  from  any  book,  paper, 
document,  or  writing  relating  therejtot^" 

In  addition  to  either  of  the  intents  mentioned  in  this  paragraph   intent  to  defraud 
there  must  be  joined  the  intent  to,  defraud  the  creditors  in  order  to  ?n  accessary 
constitute  a  misdemeanour  under  Mi's  section  ;  therefore,  where  a  bank-  '"eredi'iit 
rupt  falsified  a  book  so  as  to  deceive  his, creditors  as  to  the  state  of  his 
affairs,  and  to  prevent  an  investigation  into  certain  items  for  which  he 
desired  not  to  have  to  account,  but  not  with  the  intention  of  defrauding 
his  creditors  of  any  money  or  property,"pr  to  conceal  any  money  or 
property,  or  in  any  way  to  prevent  the  creditors  from  recovering  or 
receiving  any  part  of  hia  estate,  or  to  conceal  any  misappropriation  or 
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preference  by  him,  a  conviction  under  this  section  was  quashed.  {Reg. 
V.  Ingham,  Bell  G.  G.  181  ;  29  L.  J.  M.  G.  18  ;  decided  upon  s.  252  of 
12  &  13  Vict.  c.  106,  now  repealed,  but  in  effect  re-enacted  as  above.) 


(8.)  Making  away  with  Peopeett,  &c. 
(8.)_  If,  within  the  like  time,  (i.e.,  as  in  the  7th  offence,)  he  shall, 
knowing  that  he  is  at  the  time  unable  to  meet  his  engagements,  fraudu- 
lently, and  with  intent  to  diminish  the  sum  to  be  divided  amongst 
the  general  body  of  his  creditors,  have  made  away  with,  mortgaged, 
encumbered,  or  charged  any  part  of  his  property  of  what  kind  soever  ; 
or  if,  after  adjudication,  he  shall  conceal  from  the  court  or  his  assignee 
any  debt  due  to  or  from  him. 


(9.)  Trader  accounting  foe  Property  by  Fictitious  Losses, 
Trader  account-  (9.)  If^  being  a  trader,  he  shall,  under  his  bankruptcy  or  at  any  meet- 

by^ficHtS  ing  of  his  creditors  within  three  months  next  preceding  the  filing  of  the 

petition  for  adjudication,  have  attempted  to  account  for  any  of  his  pro- 
perty by  fictitious  losses  or  expenses. 


Fraudulently 
obtaining  goods 
on  credit. 


'  Trader." 


(10.)  Fraudulently  obtaining  Goods  on  Credit. 

(10.)  If,  being  a  trader,  he  shall,  within  three  months  next  before  the 
filing  of  the  petition  for  adjudication,  under  the  false  colour  and  pre- 
tence of  carrying  on  business  and  dealing  in  the  ordinary  course  of 
trade,  have  obtained  on  credit  from  any  person  any  goods  or  chattels 
with  intent  to  defraud. 

The  word  "  trader,"  for  the  purposes  of  the  "  Bankruptcy  Act,  1861," 
means  a  person  who,  prior  to  the  commencement  of  this  Act,  would 
have  been  liable  to  be  adjudicated  bankrupt  under  the  laws  of  bank- 
ruptcy then  in  force.     (24  &  25  Vict.  c.  134,  s.  229.) 

Qucere,  whether  a  married  woman,  apart  from  custom,  whose  husband 
is  not  an  alien  or  convict,  though  absent  from  England,  would  be  liable 
to  be  adjudicated  a  bankrupt  within  this  section.  (See  Beg.  v.  Bobin- 
soH,  1  L.  B.  G.  G.  80;  36  L.  J.  M.  G.  78.) 


Pawning,  &c., 
goods  obtained 
on  credit. 


(11.)  Pawning  Goods  obtained  on  Credit. 

(11.)  If,  being  a  trader,  he  shall,  with  intent  to  defraud  his  creditors, 
within  three  months  next  before  the  filing  of  the  petition  for  adjudica- 
tion, pawn,  pledge,  or  dispose  of  otherwise  than  by  honO,  fide  trans- 
actions in  the  ordinary  way  of  his  trade,  any  of  his  goods  or  chattels 
which  have  been  obtained  on  credit  and  remain  unpaid  for. 

As  to  the  meaning  of  the  term  "  trader/'  see  supra. 


As  to  indictments 
generally. 


(12.)  As  TO  Indictments  generally. 

(12.)  By  24  &  25  Vict.  c.  134,  s.  25S.  In  any  indictment  or  information 
for  any  misdemeanour  under  this  Act.  it  shall  be  sufficient  to  set  forth  the 
Substance  of  the  offence  charged  ^wt^hout  alleging  or  setting  forth  any 
debt,  act  of  bankruptcy,  petition.OT^djudioation,  or  any  summons,  war- 
rant, order,  rule,  or  proceeding  oFtr  }n  any  court  acting  under  this  Act. 

Before  this  enactment  the  iniMiihent  must  have  alleged  a  trading, 
petitioning  creditor's  debt,  aiicf  ict  of  bankruptcy,  {B.  v.  Jones,  4  E. 
^  Ad.  3450  But  still  if  the  'ffidictment  alleges  special  grounds  of  ad- 
judication which  fail  to  constitute  an  act  of  bankruptcy,  such  special 
grounds  cannot  be  treated  as  surplusage,  but  render  the  indictment  bad 
on  its  face.  {Beg.  v,  Massey,  L.  &  C.  206  j  32  L.  J.  M.  C.  21.)  It  is  to 
be  observed  with  respect  to  that  case,  that  the  indictment  alleged  the 
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act  of  Bankruptcy  to  be  the  being  unable  to  meet  engagements  witli 
creditors  ;  and  the  filing  of  a  petition  to  the  Court  of  Bankruptcy,  and 
the  indictment  was  held  bad  because  in  stating  the  act  of  bankruptcy 
it  omitted  to  state  the  filing  of  a  declaration  of  insolvency  prior  to  the 
petition  of  adjudication  in  bankruptcy,  but  this  is  no  longer  necessary, 
for  by  the  24  &  25  Vict.  c.  134,  s.  86,  any  debtor  may  petition  for  adju- 
dication of  bankruptcy  against  himself,  and  the  filing  of  such  petition 
shall  be  an  act  of  bankruptcy  without  any  previous  declaration  of 
insolvency  by  such  debtor. 

Though  it  is  no  longer  necessary  to  state  in  the  indictment  the  facts 
or  proceedings  upon  which  the  prisoner  had  actually  become  a  bank- 
rupt, yet  proof  must  be  given  of  all  the  ingredients  of  the  bankruptcy. 
(B.  V.  Jones,  4  B.  <&  Ad.  345  ;  Eeg.  v.  Lands,  Dears.  G.  C.  367  ;  25  L.  J. 
M.  C.  14.)  All  the  proceedings,  therefore,  by  which  the  prisoner  was 
made  a  bankrupt,  as  well  as  the  notices  requiring  him  to  surrender, 
if  the  indictment  be  against  him  for  not  surrendering,  must  be  proved. 
(1  Ath.  211.)  Therefore  the  trading,  petitioning  creditor's  debt,  act  of 
bankruptcy,  petition  for  adjudication,  and  adjudication  must  be  strictly 
shown  in  evidence.  {B.  v.  Puiishon,  3  Gamp.  96 ;  B.  v.  Barnes,  1  Stark. 
243  ;  B.  V.  Jones,  ubi  sivp. ;  B.  v.  Lands,  uhi  sup.) 

By  the  24  &  25  Vict.  c.  134,  s.  203,  proceedings  in  bankruptcy  ap- 
pearing to  be  sealed  with  the  seal  of  any  court  under  that  Act,  and  any 
writing  purporting  to  be  a  copy  of  such  proceeding,  and  purporting  to 
be  so  sealed,  shall  be  evidence  of  such  proceedings  being  had  or  made 
without  any  further  proof  ;  and  by  s.  206,  a  certified  copy  thereof,  or  of 
a  petition  filed  in  the  insolvent  court  purporting  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  deputy,  and  appearing 
to  be  sealed  with  such  seal,  is  made  evidence. 

Sect.  204.  All  courts,  justices,  and  persons  acting  judicially,  and 
other  of&oers,  shall  take  judicial  notice  of  the  signature  of  any  commis- 
sioner or  registrar  of  the  courts,  and  of  the  seal  of  the  courts  subscribed 
or  attached  to  any  judicial  or  ofiicial  proceeding  or  document  to  be 
made  or  signed  under  the  provisions  of  this  Act. 

Formerly,  if  the  act  of  bankruptcy  relied  on  is  a  filing  by  the  bank- 
rupt of  a  declaration  of  being  unable  to  meet  his  engagements,  followed 
by  a  petition  for  adjudication  of  bankruptcy,  it  must  be  shown  that  it 
was  filed  before  the  petition;  (^Beg.  v.  Lands,  ubi  sup.;  and  see  Beg.  v. 
Massey,  1  L.  &  G.  206 ;  32  L.  J.  M.  C.  21 ;)  but  now,  by  the  24  &  25 
Vict.  c.  134,  s.  86,  the  filing  of  such  petition  is  made  an  act  of  bank- 
ruptcy without  any  previous  declaration  of  insolvency  by  such  debtor, 
see  sup.  An  indorsement  at  the  back  of  the  declaration,  not  being 
part  of  the  declaration,  would  not  be  evidence  of  the  time  when  the 
same  was  filed.     (See  Beg.  v.  Lands,  and  Beg.  v.  Massey,  uhi  sup.) 

A  bankrupt's  own  examination  before  the  Court  of  Bankruptcy, 
taken  down  in  writing  and  signed  by  him,  is  admissible  against  him  to 
prove  a  criminal  charge  afterwards  made  against  him,  if  the  examina- 
tion is  taken  in  strict  conformity  with  the  12  &  13  Vict.  c.  106,  s.  117, 
which  enacts  that  the  bankrupt  may  be  examined  by  the  coiirt  "  touch- 
ing all  matters  relating  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts,"  for  the  examination  is  made 
lawful,  and  its  consequences  are  therefore  lawful,  one  of  which  is  that 
what  a  person  says  in  a  lawful  examination  may  be  received  in  evi- 
dence against  him.  {Beg.  v.  Scott,  D.  &  B.  47  ;  25  L.  J.  M.  G.  128.) 
In  that  case  the  bankrupt's  examination  was  admitted  in  evidence 
against  him  upon  an  indictment  charging  him  with  altering,  mutilating, 
and  falsifying  his  books  with  intent  to  defraud  his  creditors. 

The  same  point  was  decided  in  Beg.  v.  Gross,  D.  cfc  B.  68  ;  and  Beg. 
V.  BoUimn,  L.  B.  M.  C.  8  ;  36  L.  J.  M.  G.  78  ;  and  though  if  the  ex- 
amination goes  into  matters  outside  the  statutory  power  to  inquire,  the 
bankrupt  may  object  to  his  examination,  yet  if  he  do  not  do  so  he 
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voluntarily  sutniits  to  the  further  examination  to  which  he  is  subjected, 
and  such  examination  is  admissible  afterwards  against  him.  {Reg.  v. 
Sloggett,  Dears.  C.  C.  656  ;  25  L.  J.  M.  C.  93.)  In  that  case  answers  by 
the  bankrupt  on  an  examination  respecting  a  letter  which  did  not  relate 
to  the  bankrupt's  trade,  dealings,  or  estate,  was  held  admissible  against 
him  on  a  charge  of  littering  the  same  letter  knowing  it  to  be  forged. 

Where  a  statute  protects  an  offender  from  liability  to  be  convicted 
for  an  offence  thereunder,  if  he  shall  at  any  time  previously  to  his  being 
indicted  for  such  offence,  have  disclosed  the  same  upon  any  examina- 
tion, &c.,  before  any  commissioner  of  bankruptcy,  it  depends  upon  the 
sense  in  which  the  word  disclose  is  used  in  the  particular  Act,  whether 
it  means  a  discovery  of  what  is  before  unknown,  or  a  mere  statement 
and  confession  of  what  was  before  notorious.  It  was  held  on  the  5  &  6 
Vict,  c  39,  passed  against  fraudulent  agents  and  brokers,  dealing  with 
property  entrusted  to  them,  by  nine  judges  against  five,  that  it  there 
meant  discover  and  make  known  what  was  before  unknown.  {Beg.  v. 
Sheen,  Bell  C.  0.  97 ;  28  L.  J.  M.  0.  91.) 

Sect.  222.  "  If  it  shall  at  any  time  appear  in  any  court  under  this 
Act  that  the  bankrupt  has  been  guilty  of  any  of  the  offences  in  the 
next  preceding  section  set  forth,  such  court  shall  have  and  may  exer- 
cise such  jurisdiction,  rights,  powers,  and  privileges,  for  the  summoning, 
apprehending,  committing,  remanding,  bailing,  and  otherwise  proceed- 
ing in  respect  of  such  bankrupt,  as  are  exercised  by  and  vested  in  Her 
Majesty's  justices  of  the  peace  in  respect  of  persons  against  whom  a 
charge  or  complaint  shall  have  been  made  before  any  one  or  more  of 
the  said  justices  in  respect  of  any  felony  or  indictable  misdemeanour 
committed  within  the  limits  of  the  jurisdiction  of  such  justice  or 
justices  ;  and  all  the  provisions  of  the  Act  11  &  12  Vict.  e.  42,  shall, 
with  such  variations  as  the  nature  of  the  case  may  require,  extend  and 
apply  to  the  court,  and  to  the  commissioners  of  the  London  and  other 
District  Courts  of  Bankruptcy,  and  to  the  Judges  of  the  County  Court 
acting  in  matters  under  this  Act,  and  their  proceedings,  as  well  as  to 
justices  of  the  peace  and  their  proceedings." 

Sect.  223.  "  The  court  may  direct  that  the  creditor's  assignee,  or  if 
there  be  no  creditor's  assignee,  the  ofiScial  assignee,  or  any  of  the 
creditors  of  the  bankrupt,  shall  act  as  the  prosecutor  in  respect  of  such 
offence,  and  shall  give  to  such  assignee  or  creditor  a  certificate  of  the 
court  having  so  directed,  which  certificate  shall  be  deemed  suflicient 
proof  of  such  prosecution  having  been  directed  as  aforesaid  :  and  upon 
the  production  of  such  certificate  the  costs  of  such  prosecution  shall  be 
allowed  by  the  court  before  which  any  person  shall  be  prosecuted  or 
tried' in  pursuance  of  such  direction,  unless  such  last-mentioned  court 
shall  specially  otherwise  direct,  and  when  allowed  by  any  such  court 
such  sum  so  allowed  shall  be  ordered  by  the  said  court  to  be  paid  and 
borne  in  all  respects  in  the  same  manner  as  the  expenses  of  prosecutions 
for  felonies  are  now  paid  and  borne,  and  the  same  shall  be  paid  and  borne 
accordingly  ;  and  any  expenses  incurred  by  such  prosecutor  other  than 
those  so  defrayed  in  accordance  with  the  next  following  clause,  shall  be 
paid  out  of  the  account  intituled  '  the  Chief  Eegistrar's  Account.' " 

As  to  the  meaning  of  the  term  "  the  court,"  see  ante,  p.  390. 

By  12  &  13  Vict.  c.  106,  s.  233.  "That  if  the  bankrupt  shall  not  (if  he 
were  within  the  United  Kingdom  at  the  date  of  the  adjudication),  within 
twenty-one  days  after  the  advertisement  of  the  bankruptcy  in  the 
London  Gazette,  or  (if  he  were  in  any  other  part  of  Europe  at  the  date 
of  the  adiudioation),  within  three  months  after  such  advertisement,  or 
rif  he  were  elsewhere  at  the  date  of  the  adjudication)  within  twelve 
months  after  such  advertisement,  have  commenced  an  action,  suit,  or 
other  proceeding  to  dispute  or  annul  the  fiat,  or  the  petition  for  adjudi- 
cation and  shall  not  have  prosecuted  the  same  with  due  diligence  and 
with  effect  the  Gazette  containing  such  advertisement  shall  be  conclu- 
sive evidence  in  all  cases  as  against  such  bankrupt,  and  in  all  actions 
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at  law  or  suits  in  equity  brought  by  the  assignees  for  any  debt  or 
demand  for  which  such  bankrupt  might  have  sustained  any  action  or 
suit  had  he  not  been  adjudged  bankrupt,  that  such  person  so  adjudged 
bankrupt  became  a  bankrupt  before  the  date  and  issuing  forth  of  such 
fiat,  or  before  the  date  and  filing  of  the  petition  for  adjudication,  and 
that  such  fiat  was  issued  forth,  or  such  petition  filed,  on  the  day  on 
which  the  same  is  stated  in  the  Gazette  to  bear  date." 

Sect.  233.  The  London  Gazette  containing  the  advertisement  of  the 
bankruptcy  is,  after  the  lapse  of  the  prescribed  period  without 
proceedings  being  taken  to  annul  the  adjudicatiou,  conclusive  evi- 
dence of  the  bankruptcy  against  the  bankrupt  as  well  in  criminal 
and  civil  proceedings.  {Re<j.  v.  Levi,  L.  £■  C.  597  ;  34  L.  J.  M.  C.  1 74  ; 
Eeg.  V.  BoUnson,  36  L.  J.  M.  0.  18 ;  L.  R.  G.  G.  80.) 

But  the  Gazette  is  not  evidence  against  parties  indicted  together  with 
the  bankrupt  as  accessories  to  the  ofience  charged.  (R.  v.  Harris, 
4  Gox  C.  C.  140  ;  and  see  Reg.  v.  Robinson,  uhi  sup.) 

In  order  to  make  the  Gazette  admissible  in  evidence  under  the  12  & 
13  Vict.  c.  106,  s.  233,  proof  that  the  fiat,  or  now  the  petition,  was  not 
disputed  or  annulled  is  a  condition  precedent,  but  the  sufficiency  of  the 
preliminary  evidence  of  those  facts  is  for  the  judge  to  decide.  {Reg.  v. 
Harris,  4  Cox  C.  G.  140.)  In  that  case  a  cojiy  of  the  London  Gazette 
was  tendered  in  evidence  to  prove  the  bankruptcy  before  the  date  and 
issuing  forth  of  the  fiat,  and  of  the  date  of  the  fiat,  but  it  was  not  ad- 
mitted until  it  had  been  proved  by  the  registrar  of  the  bankruptcy 
court  before  which  the  proceedings  were  laid,  that  the  books  containing 
the  entries  and  minutes  thereof  had  no  notice  or  mention  of  any  step 
taken  by  the  bankrupt  to  supersede  or  dispute  the  fiat,  and  the  solicitor 
to  the  fiat  stated  that  he  never  heard  of  any  action  having  been  brought 
to  dispute  the  flat.     The  Gazette  was  then  put  in  and  read. 

By  12  &  13  Vict.  c.  106,  s.  240,  a  copy  of  the  London  Gazette,  or  of 
any  newspaper  containing  any  such  advertisement  as  is  by  this  Act 
directed  or  authorized  to  be  made  therein  respectively  shall  be  evidence 
of  any  matter  therein  contained,  and  of  which  notice  is  by  this  Act 
directed  or  authorized  to  be  given  by  such  advertisement :  and  all  pro- 
ceedings or  notices  required  by  this  Act  to  be  inserted  in  the  London 
Gazette  shall  be  mai-ked  with  the  seal  of  the  court  from  which  such 
proceedings  or  notices  shall  be  issued,  and  certified  by  one  of  the  regis- 
trars of  the  said  court. 

Sect.  241.  The  pi-ovisions  of  the  6  &  7  Vict.  c.  85,  are  made  applicable 
to  that  Act. 

Sect.  242.  "  In  the  event  of  the  death  of  any  witness  deposing  to  the 
petitioning  creditor's  debt,  ti-ading,  or  act  of  bankruptcy,  under  any 
bankruptcy  heretofore  or  hereafter,  or  under  any  petition  for  arrange- 
ment, the  deposition  of  any  such  deceased  witness  purporting  to  be 
sealed  with  the  seal  of  the  court,  or  a  copy  thereof  purporting  to  be  so 
sealed,  shall  in  all  cases  be  received  as  evidence  of  the  matters  therein 
respectively  contained." 

Sect.  236.  Any  fiat,  petition  for  adjudication,  adjudication  of  bank- 
ruptcy, petition  for  arrangement  between  a  debtor  and  his  credi- 
tors, assignment,  appointment  of  assignees,  certificate,  deposition,  or 
other  proceeding  or  order  in  bankruptcy,  or  petition  for  arrange- 
ment under  that  Act,  (the  clauses  relating  to  such  petition  for  ar- 
rangement are  now  repealed  by  24  &  25  Vict.  c.  134,)  appearing  to  be 
sealed  with  the  seal  of  the  court,  or  any  writing  purporting  to  be  a 
copy  of  any  such  document,  and  purporting  to  be  so  sealed,  shall  at  all 
times  and  on  behalf  of  all  persons,  and  whether  for  the  purposes  of 
that  Act,  or  otherwise,  be  admitted  in  all  courts  whatever  as  evidence 
of  such  documents  respectively,  and  of  such  proceedings  and  orders 
having  respectively  taken  place,  and  be  made  .and  be  deemed  respec- 
tively records  of  the  court  without  any  further  proof  thereof,  and  no 
such  document  or  copy  shall  be  receivable  in  evidence,  unless  the  same 
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By  12  (fe  13  Vict.  c.  106,  s.  234.  "Any  bankrupt  or  bankrupt's  wife 
who  shall,  upon  any  examination  upon  affirmation,  or  after  making  and 
signing  the  declaration  authorized  or  directed  by  this  or  any  other  Act 
relative  to  bankrupts,  and  any  person  who  shall,  upon  any  examination 
upon  oath  or  affli-mation,  or  in  any  affidavit  or  deposition  or  solemn 
affirmation  wilfully  and  corruptly  give  false  evidence,  or  wilfully 
and  corruptly  swear  or  affirm  anything  which  shall  be  false,  being 
convicted  thereof,  shall  be  liable  to  the  penalties  of  wilful  and  corrupt 
perjury." 

Where  a  defendant  had  petitioned  the  old  insolvency  court  as  a 
trader  owing  less  than  three  hundred  pounds,  and  was  convicted  on  an 
indictment  for  perjury  committed  by  him  before  that  court  at  an 
adjourned  hearing  of  the  matters  of  his  petition,  and  the  indictment 
averred  that  the  defendant  was  a  trader  owing  less  than  three  hundred 
pounds,  and  had  resided,  as  by  law  required,  within  the  district,  it  was 
held  that  the  petition  of  the  defendant,  signed  by  him,  and  filed  in  the 
court  for  relief  of  insolvent  debtors,  wherein  he  alleged  as  facts  upon 
which,  with  others,  he  founded  his  application  to  the  court,  the  same 
matters  as  were  set  forth  in  the  averments  were  sufficient  proof  of 
those  averments  for  the  purpose  of  that  prosecution.  {Beg.  v.  WestUy, 
Bell  a  C.  193 ;  29  L.  J.  M.  C.  35.) 

Sect.  272.  "  Any  person  who  shall  insert,  or  cause  to  be  inserted 
in  the  London  Gazette,  or  in  any  newspaper,  any  advertisement 
imder  this  Act,  without  authority,  or  knowing  the  same  to  be 
false  in  any  material  particular,  shall  be  guilty  of  a  misdemeanour." 

Sect.  273.  It  is  made  felony  to  forge  the  signature  of  the  commissioner 
or  officer,  or  the  seal  of  the  court. 

By  24  &  25  Vict.  c.  134,  s.  54.  "Parties  and  witnesses  summoned 
before  a  registrar,  shall  be  bound  to  attend  in  pursuance  of  such 
summons,  and  shall  be  liable  to  process  of  contempt  in  like  maimer  as 
parties  and  witnesses  are  now  liable  thereto  in  case  of  default  in  atten- 
dance under  any  writ  of  subpcena  ;  and  all  persons  wOf  uUy  and  cor- 
ruptly swearing  or  affirming  falsely  before  a  registrar  shall  be  liable  to 
all  the  penalties,  punishments,  and  consequences  of  perjury." 

Sect.  145.  "Any  person  who  shall  wilfully  and  corruptly  make 
any  declaration  for  proof  of  debt  as  aforesaid,  knowing  the  same, 
or  the  statement  of  account  to  which  the  same  shall  be  appended, 
to  be  untrue  in  any  material  particular,  shall  be  deemed  guilty  of 
a  misdemeanour,  and  shall  be  liable  to  undergo  the  paius  and  penalties 
imposed  upon  persons  guilty  of  wilful  and  corrupt  perjury." 

Sect.  205.  "  If  any  person  shall  forge  the  signature  of  any  commis- 
sioner, registrar,  or  of  the  master,  or  other  officer  of  the  court,  or  shall 
forge  or  counterfeit  the  seal  of  the  courts,  or  knowingly  concur  in  using 
any  such  forged  or  counterfeit  signature  or  seal,  for  the  purpose  of 
authenticating  any  proceeding  or  document,  or  shall  tender  in  evidence 
any  such  proceeding  or  document  with  a  false  or  counterfeit  signature 
of  any  such  commissioner,  registrar,  master,  or  other  officer,  or  a  false 
or  counterfeit  seal  of  the  court,  subscribed  or  attached  thereto,  knowing 
such  signature  or  seal  to  be  false  or  counterfeit,  every  such  person  shall 
be  guilty  of  felony,  and  shall  be  liable  to  the  same  punishment  as  any 
offender  under  the  Act  8  &  9  Vict.  c.  113." 

In  order  to  prove  the  notice  in  the  Oaxette,  the  production  of  the 
Qazette  itself  will  be  sufficient,  without  proving  its  being  bought  of  the 


S.  IV.] 
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sn 


Gazette  printer,  or  where  it  came  from.    (Forsyth's  ease,  B.  S  B.  G,  G.      4,  Forms. 

277.)    See  "  Evidence,"  Vol.  11.  

The  defendant  may  procure  an  acquittal  by  proving  that  he  was  an 
infant  at  the  time  of  contracting  the  debts  mentioned  in  the  indict- 
ment, for  though  such  obligations  are  only  voidable  by  him  at  his 
election,  no  man  caii  be  made  a  bankrupt  for  debts  which  he  was  not 
compellable  to  discharge.  (B.  v.  Cole,  1  Ld.  Baym.  443  ;  12  Mod. 
243.) 


IV.  dFotms. 


rCommencemeiit  as 


(24  &  25  Vict. 
181,  s.  221, 
par.  1.) 


ante,  p.  11  (No.  l.y]—For  that  the  said  A.  B.  ieing  a    ,j,  Comaiu^ajt 
person  duly  adjudicated  a  bankrupt,  hy  the  district  cowi't  of  hanhrwptcy  of  of  a  bankrupt  for 
,  under  the  provisions  of  the  statutes  relating  to  bankruptcy,  unlaw-   uot  surrendering. 
fully  did  not,  on  the  day  of  A.  D.,  and  before  three 

of  the  cloch  of  the  said  day,  being  tlie  day  limited  in  that  behalf  by  the  said  court 
of  bankrwptcy,  for  the  surrender  of  the  said  bankrupt,  after  notice  thereof  in 
loriting  had  been  served  upon  the  said  A.  B.  personally,  [or  as  the  case  may 
be,]  and  after  the  notice  thereof  given  by  the  said  court  in  the  London  Gazette  as 
by  the  said  statutes  relating  to  banhruptcy  is  directed  in  that  behalf,  did  not  sur- 
render himself  to  the  said  cowt,  but  wholly  omitted  and  neglected  so  to  do,  nm-  ■ 
has  he  yet  surrendered  himself  to  the  said  court,  with  intent  thereby  then  to  defraud 
the  creditors  of  him  the  said  A.  B,,  contrary  to  the  statute  in  that  case  made  and 
provided.     These  a/re  therefore,  &c.  [conclude  as  ante,  p.  11  (No.  1.)] 


[Commencement  as  ante,  p.  11  (No.  1).  Proceed  as  iu  form  (No.  1)  to  aste-  ra; 
risk]  :  was  by  the  said  court  summoned  to  appear  and  be  examined  before  the  no( 
said  court,  and  upon  being  examined  before  the  said  court  so  tlien  having  iis 
authority  to  act  in  the  prosecution  of  the  said  adjudication  against  him,  the  said  i  g* 
A.  B.,  and  to  examAne  him  the  said  A.  B.  touching  the  mutters  relating  to  his  pai 
estate  and  to  his  said  bankruptcy  under  the  statute  aforesaid,  unlawfully  did  7iot, 
on  the  day  of  A.n.,  discover  certain  personal  estate,  to 

wit,  a  certain  bill  of  exchange  for  £  ,  purpoiiing  to  be  drawn  by 

E.  F.  upon,  and  accepted  by  F.  G.,  of  which  he,  the  said  A .  B.  was  before  then 
possessed,  and  which  he  the  said  A.  B.  had  before  then  transferred  the  same 
not  havimg-been  really  and  bona  fide  before  then  sold  or  disposed  of  in  way  of  his 
trade  or  business,  or  laid  out  in  the  ordinary  expense  of  his  family,  with  intent 
thereby  then  to  defraud  his  creditors,  contrary  to  the  statute,  S/c. 

These  are  therefore,  die.  [conclude  as  ante,  p.  11  (No.  1.)] 


The  like  for 
discovering 
estate,  &c. 
h  26  Vict.  c. 
,  s.  321, 
.2.) 


[Commencement  as  ante,  p.  11  (No.  1).     Proceed  as  in  form  (No.  1)  to   (3.)  Destroying 
the  asterisk*,  and  then  :]  On  ,  at  ,  being  after  he,  the  said  ^  ^^^^ ,«,  ^ 

A.  B.  had  filed  the  petition  of  him,  the  said  A .  B.,  to  be  adjudicated  bamhrupt  as   25°Victro.'  134  s 
aforesaid  [or  as  thecase  may  be],  [or  "  within  three  months  next  before  the  adjudi-   221,  par.  27.)) ' 
cation  aforesaid "]  with  intent  to  conceal  the  state  of  his  affairs,  unlamfuMy'"  did 
destroy  [or  "  conceal,  or  alter,  or  mutilate,  or  falsify,  or  cause  to  be  destroyed,  tfcc."], 
certain  of  his  books  [or  "papers,  or  writings  or  securities"],  relative  to  his  property, 
[trade  dealings,  or  affairs,  or  securities],  to  wit  a  certain  book  called  , 

[or  from  the  last  asterisk*],  cM  mafe  or  was  privy  to  themaking  of  a  certain  false 
and  frau&ulent  entry  in  a  certain  book  of  account,  m-  document,  called  , 

relating  to  his  property  [or  "  trade,"  (Jc]  with  intent  thereby  then  to  defraud  his 
creditors,  contrary  to  the  statute,  &c. 

These  are  ther^ore,  die.  [conclude  as  ante,  p.  11  (No.  1.)] 


[Commence  as  ante,  p.  11  (No.  1).      Proceed  as  in  form  (No.  1)  to  the   (4.)  Concealing  or 
asterisk*  and  then]:  On  ,  at  ,  after  the  said  adjudication   embezzling  effects 

of  him,  the  said  A.  B.,  to  be  bankrupt  as  aforesaid,  unlawfully  did  remove,  conceal  4°^  po„*^^°  "m^ 
amd  embezzle  a  certain  pa/rt  of  his  personal  estate  to  the  value  of  £10  and  upwa/rds,   &  25  Vict.  c.  134, 

8.  221,  par.  3.) 
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of  the  value  of  £ 
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,  [or  "  certain  hooks  of  account,  or 


papers,  or  vmtmgs,  rdaimg  to  his  personal  estate,  to  wit,  a  ,"  describe 

the  books,  &c.],  with  intent  thereby  then  to  defravd  the  creditors  of  him,  the  said 
A .  B.,  of  the  sa/ine,  contrary  to  the  statute,  <fcc. 

These  are  therefore,  &c.  [conclude  as  amte,  p.  11  (Ko,  \.\\ 


(6.)  ObtainiDg 
goods  by  false 
pretences  within 
three  months 
preceding 
bankruptcy. 
(2*  &  26  Vict.  c. 
iU,  B.  221, 
par.  lO.J 


[Commence  as  ante,  p.  11  (No.  1).  Proceed  as  in  the  form  (No.  1)  to  the 
asterisk*  and  then]:  Did,  being  a  trader,  unlawf-uRy  withim,  three  numtJis  next 
before  the  filing  of  the  petition  of  him,  the  said  A .  B.,  for  adjudication  of  bamk- 
ruptcy,  to  wit,  on  ,  at  ,  under  the  false  colour  and 

pretence  of  carrying  on  business  and  dealing  in  the  ordinary  course  of  trade,  obtain 
on  credit  from  one  E.  F.  certain  goods  and  chattels,  to  wit,  with  intent  to 

defraud,  contrary  to  the  statute,  &e. 

These  are  therefore,  &c.  [conclude  as  ante,  p.  11  (No.  1.)] 


(6.)  Pawning,  Ac, 
goods,  &c., 
obtained  by  false 
pretences.  (21  & 
26  Vict.  c.  134,  s. 
ii,  par.  11.) 


[Commence  as  ante,  p.  11  (No.  1).  Proceed  as  in  the  form  (No.  1)  to  the 
asterisk*  and  then] :  Did,  being  a  trader,  with  intent  to  defraud  his  creditors, 
within  three  months  next  before  the  fling  of  the  petition  of  him,  the  said  A,  B., 
for  adjudication  as  such  bankrupt  as  aforesaid,  unlawfully,  on  the  day 

of  ,  pawn,  [or  "pledge,"  or  "dispose  of,"]  otherwise  than  by  bona 

fide  transactions  in  the  ordinary  way  of  the  trade  of  him,  the  said  A.  B., 
certain  goods  and  chattels  of  him,  the  said  A.  B.,to  wit,  which  said 

goods  had  before  then  been  obtained  by  him,,  the  said  A .  B.,  on  credit,  and  then 
remained  unpaid  for,  contrary  to  the  form  of  the  statute.  Sic. 

These  are  therefo^-e,  dec.  [conclude  as  ante,  p.  11  (No.  1.)] 


(7.)  Indictment 
against  a 
bankrupt 
(24^29  Vict. 
c.  1,14,  B.  221)  for 
obtaining  goods 
on  credit  under 
false  pretences. 


,  ?  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that  hereto- 

to  wit.  S  fore  and  before  the  com/mitting  of  the  o^ence  by  C.  D.  as  hereinafter  next 
mentioned,  the  said  C.  D.  was  a  trader  within  the  true  intent  and  meaning  of  the 
laws  a/nd  statutes  then  amd  now  in  force  relating  to  bankrupts,  and  was  duly 
declared  and  adjudged  a  bankrupt  by  the  Court  of  Bankruptcy  for  the 
district,  being  then  the  court  duly  authorized  and  competent  to  adjudicate  under 
the  said  statutes  relating  to  bankrupts,  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  afterwards  and  whilst  the  said  C.  D.  was  such 
trader  as  aforesaid,  to  mt,  on  the  day  of  in,  tlie 

year  aforesaid,  before  the  said  bankruptcy  and  within  three  months  next  before  the 
fling  of  the  petition  of  him,  the  said  A.  B.,  for  adjudication  as  such  bankrupt  as 
aforesaid,  unlawfvJly,  under  the  false  colour  and  pretence  of  carrying  on  business 
amd  dealing  in  the  ordinary  course  of  trade,  did  obtain  from,  A.  B.  on  credit,  to 
wit,  a  credit  of  months  from  the  day  and  year  last  aforesaid,  divers 

goods  and  chattels,  to  wit  ,  of  the  value  of  ,  the  said  A.  B. 

being  then  and  there  the  owner  of  the  said  goods  and  chattels,  toith  intent  then  and 
there  to  defraud,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

[Other  indictments  can  easily  be  drawn  upon  the  model  of  the  above,  refer- 
ring to  the  above  precedents  of  commitment  for  the  statement  of  the  offence.] 


What. 

Its  jurisdiction. 


^uvon  Court.  « 

'PhE  Court  Baron  is  a  Court  which  every  lord  of  the  manor  (anciently 
called  a  baron)  hath  within  the  precinct  of  that  manor.  The  business 
thereof  is  to  inquire  of  matters  concerning  the  lord  and  tenant  in  their 
civil  capacity  only,  as  of  the  death  of  tenants  since  the  last  court,  of 


alienations,  surrenders,  encroachments,  trespasses,  escheats,  forfeitures,      -Barratry.. 

and  such  like.    But  -with  this  court  is  frequently  held,  by  grant  or  pres- '- — 

cription,  a  GoviH  Leet ;  the  jurisdiction  whereof  extendeth  to  all  criminal 
matters  -within  the  precinct,  for  the  preservation  of  the  Queen's  peace  •, 
for  which  see  "  Leet,"Yol.  III. 

The  steward  of  a  court  baron  is  a  jM(iicW  officer ;  and  trespass  will  liawntyof 
not  lie  against  him,  where  the  regular  bailiff  of  the  court,  by  mistake,  ™"*™  "f- 
took  the  goods  of  B.  under  a  precept,  commanding  him  to  take  in  exe- 
cution the  goods  of  A.  (Holroyd  v.  Brea/re,  2  B.  <&  A.  473 ;  and  see 
Timleij  v.  Nassau,  M.SM.52;  2  0.  cfe  P.  582 ;  Pitcher  v.  King,  9  A. 
&  JB.  288.)  But  he  -would  be  responsible  where  he  directs  the  process 
to  bailiffs  specially  nominated  by  the  party  who  sues  it  out,  taking  an 
indemnity.    (Bradley  v.  Ca/rr,  3  Scott,  N.  B.  523.) 


VY HAT  it  is.] — This  word  Barratry  we  have  received  either  from  the  -(yiutit  !> 
Danes  or  Normans,  or  both;  for  ba/rrata  in  the  Danish,  and  baret  in  the 
Norman,  do  equally  signify  a  quarrel  or  contention. 

And  a  barrator,  in  legal  acceptation,  doth  signify  a  common  mover, 
exciter,  or  maintainer  of  suits  or  qua/rrels,  either  in  courts  or  in  the 
country.    (1  Inst.  368;  1  Hawk.  c.  81,  s.  1.) 

Barratry  in  another  sense  is  used  to  denote  a  fraudulent  act  of  the 
master  or  mariners,  committed  to  the  prejudice  of  the  owners  of  the 
ship ;  (see  Abbott  on  Ship.  161 ;)  offences  of  which  description  are  pro- 
vided against  by  legislative  enactments,  which  will  be  found  more  aptly 
considered  under  title  "  Ships,"  Vol.  V. 

A  common  mover.'] — It  seems  clear  that  no  one  can  be  a  barrator  in 
the  first  sense  in  respect  of  one  act  only ;  but  every  indictment  for  such 
crime  must  charge  the  defendant  -with  being  a  common  barrator.  (1 
Hawk.  c.  85,  s.  5 ;  8  Hep.  36.) 

Mover,  exciter,  or  maintainer.'] — Yet  it  seemeth  that  an  attorney  is  in 
no  danger  of  being  judged  guilty  of  an  act  of  barratry,  in  respect  of  his 
maintaining  another  in  a  groundless  action,  to  the  commencing  whereof 
he  was  no  way  privy.    (1  Hawk.  c.  81,  s.  1.) 

Also  it  hath  been  holden  that  a  man  shall  not  be  judged  a  barrator 
in  respect  of  any  number  of  false  actions  brought  by  him  in  his  own 
right;  for  in  such  cases  he  is  liable  to  costs.    (1  Hamk.  c.  81,  s.  4.) 

In  CowrfeJ — Either  courts  of  record,  or  not  of  record,  as  in  the 
county,  hundred,  or  other  inferior  courts.     (1  Inst.  368.) 

Or  in  the  Country."] — In  three  manners :  1.  In  disturbance  of  the  peace. 
2.  In  taking  or  keeping  possession  of  lands  in  controversy,- not  only  by 
force,  but  also  by  subtlety  and  deceit,  and  most  commonly  in  suppres- 
sion of  truth  and  right.  3.  By  false  inventions,  and  so-wing  calumnia- 
tions, rumours,  and  reports,  whereby  discord  and  disquiet  may  grow 
between  neighljours.    (1  Inst.  368.) 

How  punished,  <i:c.'] — By  stat.  34  Edw.  III.  c.  1,  the  justices  of  the  Howpnnjshed 
peace  shall  have  power  to  restrain  all  barrators,  and  to  pursue,  arrest,  &c. 
take,  and  chastise  them,  according  to  their  trespass  or  offence. 

And  althougb  this  statute  does  not  create  the  offence,  but  supposes  it 
at  common  law,  and  only  appoints  the  punishment,  yet  an  indictment 
of  barratry,  concluding  against  the  form  of  the  statute,  is  holden  to  be 
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Barratry,  good,  and  agreeable  to  maEy  precedents.  (Burton's  case,  Cro.  Elk.  148 ; 
1  HoAtik.  c.  81,  s.  lOi 

But  it  hath  been  resolved  that  such  indictment  is  not  good,  without 
also  concluding  against  the  peace;  for  this  is  an  essential  part  of  it,  as 
being  an  offence  by  the  common  law ;  {Id.  s.  12 ;)  the  omission,  how- 
ever, would  not  be  cured  after  judgment  by  the  7  Geo.  IV.  c.  64,  s.  20, 
post,  "  Indictment,"  Vol.  III. 

And  it  hath  been  holden  that  an  indictment  of  this  kind  may  be 
good,  without  alleging  the  offence  at  any  certain  jpZace;  because  from  the 
nature  of  the  thing,  consisting  of  the  repetition  of  several  acts,  it  must 
be  intended  to  have  happened  in  several  places ;  for  which  cause  it  is 
said  that  a  trial  ought  to  be  by  a  jury  from  the  body  of  the  county. 
{Id.  a.  11.) 

This  case,  and  that  of  a  common  scold,  seem  to  be  the  only  offences 
for  which  a  general  indictment  will  lie,  without  showing  any  of  the 
particular  facts  in  the  indictment;  for  barratry  is  an  offence  of  a  com- 
plicated nature,  consisting  in  the  repetition  of  divers  acts  in  disturb- 
ance of  the  peace,  and  it  would  be  too  prolix  to  enumerate  them  in  the 
indictment;  and  therefore  experience  had  settled  it  to  be  sufficient  to 
charge  a  man  generally  as  a  common  barrator,  and  before  the  time  to 
give  the  defendant  a  note  of  the  particular  matters  which  are  intended 
to  be  proved  against  him;  for  otherwise  it  wiU  be  impossible  to  prepare 
a  defence  against  so  general  and  uncertain  a  charge,  which  may  be 
proved  by  such  a  multiplicity  of  different  instances  ;  and  therefore  the 
court  generally  will  not  suffer  the  prosecution  to  go  on  in  the  trial  of 
the  indictment,  without  such  note  being  given  to  the  defendant.  (1 
Sawh.  c.  81,  s.  13;  2  Hawk.  c.  25,  s.  59;  J^ Anson  v.  Stiwrt,  1  T.  R. 
754.) 

As  to  the  kind  and  manner  of  punishment,  it  is  said  that  if  the 
offender  be  a  common  person,  he  shall  be  fined  and  imprisoned,  and 
bound  to  his  good  behaviour,  and  if  he  be  of  any  profession  relating  to 
the  law,  he  ought  also  to  be  further  punished,  by  being  disabled  to 
practise  for  the  future.    (1  Mavik.  c.  81^  s.  14.) 


Who  a  bastard. 

TUTiereno 
marriage. 


Concerning  the  Settlement  of  Bastard  Children,  and  the  Removal 
of  unmarried  Women  with  child,  see  tit.  "  Poor,"  Vol.  IV. 

Concerning  the  offence  of  concealing  the  birth  of,  see^ost,  "Child/ren." 

Herein  of — 

I.   Who  is  a  Bastard,  402. 
II.  Proof  of  Illegitimacy,  403. 

III.  Maintenance  of  Bastards,  407. 

IV.  Proceedings  to  obtain  Bastardy  Order,  408. 
V.  Forms,  4:2  i. 

I.  sm^o  a  ISastatir. 

A  bastard  by  our  English  laws  is  one  that  is  not  only  begotten,  but 
bom  out  of  lawful  matrimony.  The  civil  and  canon  laws  do  not  allow 
a  child  to  remain  a  bastard  it  the  parents  afterwards  intermarry;  and 
herein  they  differ  most  materially  from  our  law ;  which,  though  not  so 
strict  as  to  require  that  the  child  should  be  begotten,  yet  makes  it  an 
•  indispensable  condition  to  mate  it  legitimate,  that  it  shall  be  horn  after 
lawful  wedlock.    (1  Bla.  Com.  454;  2  Inst.  96.) 


s.  II.]  1Sastat;tr»»  403 

If  a  woman  grossly  encemie  marry,  it  is  the  child  of  the  hiislDand ;  1.  Who  a 

for  when  they  testify  their  consent  by  a  public  marriage  before  the  Bastard. 
birth  of  the  child,  it  is  a  public  acknowledgment  that  the  cidld  is  his, 


for  at  that  time  the  child  is  one  with  the  mother,  and  therefore  in  Birth  after 
taking  the  mother,  he  takes  the  child  with  her.     (1  Roll.  Jt6r.  358,;  1   ™*™^*- 
Imt.  244 ;  and  see  per  Lord  Ellenhorough,  C.  J.,  B.  v.  iMffe,  8  East,  207, 
208.) 

As  all  children  bom  before  matrimony  are  bastard,  so  are  all  children  Birth  after 
born  so  long  after  the  death  of  the  husband,  that  by  the  usual  course  of  death  of  husband, 
gestation  they  could  not  be  begotten  by  him.  But  this  being  a  matter 
of  some  uncertainty,  the  law  is  not  exact  as  to  a  few  days.  {Alsop  v. 
Bowtrell,  Cro.  Jao.  541 .)  And  to  determine  this  qiuestion  the  time  of 
gestation  and  the  surrounding  circumstances  will  be  considered.  (R.  v. 
iMffe,  8  East.  207.) 

So  not  only  the  child  of  a  single  unmarried  woman,  but  under  certain  Illegitimacy 
circumstances  to  be  hereafter  alluded  to,  one  begotten  and  bom  of  a  ^"j  wh^d™""^ 
woman  married  at  the  time,  is  said  to  be  horn  out  of  lawful  matri-  wedlock.    """^ 
mony. 


II.  Itoof  Of  lUeflttimacB. 

Although  there  be  an  actual  marriage,  the  marriage  may  be  shown  to  where  actual 
be  void,  and  the  illegitimacy  established,  by  a  prior  marriage,  want  of  marriage, 
age,  want  of  reason,  want  of  consent  of  parent  or  guardian,  where  such 
consent  is  necessary,  or  the  non-observance  of  the  solemnities  required 
by  the  Marriage  Act,  or  by  a  divorce.     (See  "  Ma/rriage,"  Vol.  III.) 

But  with  respect  to  the  non-observance  of  the  solemnities  required  Marriage  void, 
by  the  Marriage  Act,  a  strong  presumption  is  raised  in  favour  of  the 
validity  of  any  marriage  proved  to  be  celebrated  de  facto,  {Piers  v. 
Piers,  2S.  of  L.  Oas,  331,)  or  established  by  reputation;  {Goodmam,  v. 
Croodmam,  28  L.  J.  Ohan.  745 ;  see  Harrod  v.  Sa/rrod,  1  Kay.  &  J^  4;) 
and  this  presumption  is  not  rebutted  in  the  case  of  a  minor  married  by 
license  in  her  father's  life-time,  by  the  mere  fact  of  the  mother's  name 
appearing  on  the  register  as  the  consenting  party,  and  no  evidence 
being  adduced  to  establish  the  consent  of  the  father.  {Hwrrisorh  v. 
Gorp.  of  Southampton,  22  L.  J.  Ohan.  722  ;  Goodman  v.  Goodman,  28 
L.  J.  Chan.  745;  Gwmey  v.  Owrney,  32  L.  J.  Oham,  456). 

ChOdren  bom  during  lawful  marriage  are  preswmed  to  be  legitimate,  Presumption  of 
but  this  presumption  may  be  removed  by  proof  of  their  illegitimacy.        legitimacy. 

We  will  consider  how  the  presumption  of  le^timacy  may  be  re-  Disproof  of  it. 
moved ;  — fvrst,  in  cases  where  the  husband  is  aSme  when  the  child  is 
bom; — secondly,  when  he  is  dead,  before  it  is  born; — and  lastly,  hj 
what  witnesses  it  may  be  rebutted. 

1st.  Proof  in  Cases  where  BMsband  Alive  at  Birth.'] — This  presumption  Ist.  Where 
of  legitimacy  may  be  removed  by  showing  that  the  husband  was  phy-  Jusband  alive  at 
sically  incompetent  or  entirely  a&ent,  so  as  to  have  had  no  intercourse  or.        ' 
communication  of  any  kind  with  the  mothei-,  or  entirely  absent  at  the 
period  during  which  the  child  must  in  the  course  of  nature  have  been 
begotten,  or  only  present  under  such  circumstances  as  afford  clear  and 
satisfactory  proof  that  there  was  no  sexual  intercourse.     {Margrave  v. 
Ha/rgrave,  9  Beav.  552;  Saye  &  Sele   Peerage,  1  H.  of  L.   Oas.  507.) 
To  which  may  be  added,  at  the  present  day,  proof  of  a  judicial  separa- 
tion, for  obedience  to  such  a  judicial  decree  must  in  the  first  instance 
be  presumed.     (1  Salk.  123.) 

But  where  the  husband  and  wife  have  cohabited  together,  and  no 
physical  incompetency  is  proved,  the  issue  which  might  be  the  result  of 
such  cohabitation  is  conclusively  presumed  to  be  so,  and  therefore  legi- 
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timate,  though  the  -wife  may  be  shown  at  the  same  time  to  have  been 
Pn^  °i  ^-?Z  ai^o™*  of  infidelity.  (Gope  v.  Cope,  1  Moo.  &  R.  269: 
w  -f^  ^V'  ¥°''''^  "^-  -^'*"^>  3  a  eg  P.  215;  5  Oi.  db  Pm.  163, 
WngMv.SolgaU,  Z  C.  &  K.  158;  ie^^e  v.  Udmonds,  25  £.  /.  CTian! 
125  ;  AtcMey  v.  Sjjnsfgr,  33  L.  J.  Ohm.  345.) 

buch  cohabitation  is  presumed  to  have  taken  place  when  the  parties 
nad  such  opportunities  as  rendered  it  reasonably  possible  that  it  could 
nave  occurred,  but  strong,  distinct,  satisfactory,  and  conclusive  evidence 
w  ?2«"^';''f  ^^T,  ,  '■®^"*  ^''^^  presumption.  {Morris  v.  Bavies,  5  CI.  & 
onTN  'rfu  ''^'^y'^y  Peerage  case,  1  Sim. &  S.  153 ;  R  v. Luffe,  8  East, 
^^  I  :[^'i^fo<'*i'inethatno  proof  of  non-access  could  be  admitted  if 
tJie  husband  were  within  the  four  seas  during  any  part  of  the  time  has 
been  long  since  exploded.  {B.  v.  Luffe,  8  East,  193 ;  Fendrell  v.  Fend- 
relC,2  iitra.  926  ;  Andr.  9.)  And  now  evidence  of  the  conduct  of  the 
parties  and  of  the  circumstances  explanatory  of  it,  is  admissible  to 
prove  non-access,  though  they  were  living  within  fifteen  miles  of  one 
another,  as  in  Morris  v.  Davies,  {ubi  sup.^  or  in  the  same  town,  as  in 
AtcMe^/  V.  Sprigff,  [vM  sup.,)  and  in  Sibbett  v.  Ainsley,  (3  L.  T.  N.  8. 
583,)  or  even  if  the  parties  have  actually  met  and  been  alone  within  four 
walls,  the  circumstances  attending  the  visit  are  admissible  to  show  that 
no  connection  took  place  between  them.  {Morris  v.  Davies,  {ubi  sup. ;) 
see  Atahleyy.  Sprigg,  {ubi  sup.;)  Qurneysr.  Ourney,  32  L.  J.  Chan. 
456.) 

The  evidence  of  non-access  must  show  an  absence  during  such  a  time 
as  would  in  the  ordinary  course  of  nature  negative  the  possibility  of 
the  child  having  been  procreated  by  the  husband.  Not  only  absence 
prior  to  and  at  the  time  of  conception,  and  continually  till  the  birth, 
(iJ.  V.  Alberton,  1  Ld.  Itaym.  395  ;  2  Salk.  483,  Go.  lAtt.  244,)  but  also' 
absence  up  to  within  a  fortnight  prior  to  the  birth,  (iJ.  v.  Luffe,  8  East, 
207;  B.  V.  Maidstone,  12  East,  550  ;  Banbury  Peerage  case,  1  Sim.  <b  S. 
153,)  or  even  to  within  six  months  prior  to  the  delivery  (Eeathcot^s 
Divorce,  1  H.  of  L.  277)  has  been  deemed  suflicient. 

No  amount  of  adultery  on  the  part  of  the  wife,  without  some  proof 
of  non-access  by  the  husband,  wUl  rebut  the  presumption  of  legitimacy 
arising  from  the  possibility  of  cohabitation.  Thus,  if,  where  the  wife 
is  living  separate  from  her  husband,  and  with  the  paramour,  and  child- 
ren bom  during  the  adulterous  intercourse  were  called  by  the  name  of 
the  paramour,  the  presumption  of  legitimacy  was  not  rebutted  ;  {Beg. 
V.  Inhabitants  of  Ma/iisfieM,  1  G.  d:  D.7  ;  1  Q.B.4A;  Legge  v.  Edmonds, 
25  L.  J.  Chan.  125  ; )  but  the  adultery  of  the  wife  and  her  conduct, 
and  that  of  the  paramour  in  relation  to  a  child  born  during  their  adul- 
terous intercourse,  are  circumstances  fit  to  be  taken  into  consideration 
with  other  facts  tending  to  establish  the  non-access  of  the  husband 
and  the  illegitimacy  of  the  child.  {Morris  v.  Davis,  {ubi  sup. ;)  Gumei/ 
V.  Ourney,  {ubi  sup. ;)  Atchley  v.  Spriqg  {ubi  sup. ;)  Thompson  v.  Saul, 
4  T.  B.  356;  Saye  S  Sde  Peerage,  1  H.  of  Z.  507.) 

Thus  a  separation,  the  notoriety  of  the  adultery,  birth  of  a  child  and 
concealment  of  the  birth  from  the  knowledge  of  the  husband,  denial  of 
the  fact  by  the  wife  when  charged  with  it  by  the  husband,  conduct  of 
the  husband  ignoring  any  such  child,  maintenance  and  education  of  the 
child  under  the  care  of  the  adulterer's  friends,  are  facts  capable  of  re- 
butting the  primdfacie  presumption  arising  from  the  birth  of  the  child 
during  wedlock,  and  the  personal  commimication  of  husband  and  wife 
at  intervals  during  the  separation.  {Morris  v.  Davies,  ubi  sup. ;  Qv/r- 
ney  v.  Owney,  ubi  sup.) 

So  all  the  circumstances  under  which  the  husband  and  wife  have  met, 
may  be  shown  to  negative  the  inference  of  sexual  intercourse  on  the 
occasion.    {Atchley  v.  Sprigg,  33  L  J.  Chan.) 

Divorce.^ — Proof  of  decree  of  judicial  separation  since  11th  January, 
1858,  or  a  divorce  d  mensa  et  thoro  will  be  primd  facie  evidence  of  non- 
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access,  and  the  children  boi-n  during  the  separation  are  primd  facie  2.  Proof  of 
bastards  till  access  be  proved.  {St.  George  S  St.  Margaret,  1  Salk,  IllegiUmacy.. 
123.)  

2nd.  Iiieompetency.] — Proof  of  physicalimpossibilityonthepartofthe  ^^-  Incompe- 
husband  to  procreate  the  child  will  be  sufficient  proof  of  its  illegitimacy;  '"'^" 
as  if  the  husband  be  only  eight  years  of  age,  (1  Boll.  A  br.  359,)  or  under 
fourteen,  (1  Hale,  630  ;  B.  v.  Brvmilow,  2  Moo.  0.  C.  122  ;  E.  v.  Groom- 
bridge,  7  G.SP.  682  ;  B.  v.  Jordan,  9  C.c&P.  118,)  or  if  he  is  diseased,  in- 
firm, or  bedridden ;  {B.  v.  Luffe,  8  East,  200 ;  and  see  Foxeraft's  case,- 
1  Boll.  Ah:  359  ;  1  Bott.  445  ;)  so  proof  of  inability,  from  a  bad  habit  of 
body  going  to  an  impossibility  and  not  merely  an  improbability,  will  be 
enough.  {Lomas  v.  Holmden,  2  Stra.  940,  per  Lord  Ellenborough ; 
S.  V.  Luffe,  8  -East,  207.) 

The  natural  impediment  must  be  shown  to  exist  continually  during 
the  time  which  in  the  course  of  nature  must  have  passed  between  the 
generation  and  birth,  and  which  is  best  ascertained  by  means  of 
medical  testimony.  Such  testimony  is  usually  the  result  of  a  consider- 
ation of  the  circumstances  surrounding  the  party ;  {Legge  v.  Ed/monds, 
25  L.  J.  Chan.  153 ;)  thus,  though  the  adultery  of  the  wife  is  imma- 
terial- where  access  and  physical  ability  on  the  part  of  the  husband 
are  shown,  yet  it  cannot  be  excluded  from  the  cognizance  of  a  medical 
witness,  who  may  deem  it  a  material  ingredient  in  determining  the 
result  of  his  testimony  as  to  the  husband's  incapacity  ;  {Legge  v. 
Edmonds,  ubi  swp. ;)  but  the  non-existence  of  children  during  a  period 
long  antecedent  to  adultery  is  not  material  if  there  was  access,  and  a 
physical  possibility  of  the  husband  being  the  true  parent.  (Bout- 
ledge  V.  Carruthers,  4  Dow.  S.  of  L.  Cas.  392 ;  Legge  v.  Edmonds,  25 
L.  J.  Chan.  133.) 

Direct  Proof  of  non-access  will  of  course  be  sufficient  to  establish  the  Direct  proof  of 
illegitimacy.     {B.  v.  St.  Bride,  1  Stra.  51 ;  Pendrell  v.  Pendrell,  2  iStra.  ■'™-»'=™''s- 
925,  1073  ;  B.  v.  Maidstone,  12  East,  550  ;  Morris  v.  Dames,  ubi  sup.) 

3rd.  Proof  in  Cases  where  Husband  Dead  at  Birth.] — It  is  a  general  |„'^'ij^i'X°ad  at 
rule,  that  if  the  child  comes  into  the  world  within  the  usual  period  of  birth, 
gestation,  it  is  to  be  considered  legitimate  ;  if  beyond  that  period,  ille- 
gitimate. {Badwell's  case,  Co.  Litt.  124  b.) 

The  court  will  take  judicial  notice  of  the  period  of  gestation,  and 
therefore  the  course  of  nature  need  not  be  proved. 

"  The  usual  period  of  gestation  is  nine  calendar  months,  but  there  is 
very  commonly  a  difference  of  one,  two,  or  three  weeks.  A  child  may 
be  born  alive  at  any  time  from  three  months,  but  we  have  seen  none 
born  with  powers  of  coming  to  manhood  or  of  being  reared  before 
seven  months  or  near  that  time  ;  at  six  months  it  cannot  be.  I  have 
known  a  woman  bear  a  living  child  in  a  perfectly  natural  way,  fourteen 
days  later  than  nine  calendar  months ;  and  I  believe  two  women  to 
have  been  delivered  of  a  child  alive  in  a  natural  way,  above  ten  calendar 
months  from  the  hour  of  conception."  (Harg,  S  But.  Co.  Litt.  123  b. 
Information  from  Dr.  Hunter.) 

The  period  of  gestation  is  never  so  short  as  six  months.  (Heathcote's 
Divorce,  1  Macq.  Sc.  Cas.  H.  of  L.,  277.) 

In  a  case  where  the  wife  was  a  lewd  woman,  and  she  was  delivered 
of  a  child  forty  weeks  and  ten  days  after  the  death  of  the  husband,  it 
was  held  legitimate.  {Hale's  MSS.;  Stark.  Evid.  Part  IV.  221,  n.  (a).) 
So  where  the  child  was  born  forty  weeks  and  eleven  days  after  the 
death  of  the  first  husband.  {Hale's  MSS.;  Alsop  t.  Bowtrell,  Cro.  Joe. 
541  ;  Godh.  281.) 

If  a  man  die,  and  his  widow  soon  after  marry  again,  and  a  child  is 
born  within  such  time  as  renders  it  dubious,  from  the  course  of  nature, 
to  which  husband  it  belongs,  the  issue  is  said  to  be  more  than  ordinarily 
legitimate,  and  may,  upon  arriving  at  the  years  of  discretion,  choose 
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■wMch  of  the  fathers  it  pleases.  (I  BoU,  444.)  But  the  question  as  to 
■which  is  its  father  is.  for  a  jury  to  decide  on.  (Hale's  MS8. ;  Cro.  Jac. 
615  ;  LUt.  Rep.  177.) 

4th.  What  Witnesses  may  prove  Illegitimacy,  amd  how.] — Any  per- 
sons usuaEy  competent  may  be  called  to  prove  the  illegitimacy. 

The  father  and  mother  may  he  called  to  prove  the  legitimacy, 
(Lomaa:  v.  Lomax,  0.  T.  H.  380  ;  B.  N.  P.  241  ;  Pend/rell  v.  Fendrell, 
2  Stra.  925,)  or  the  illegitimacy,  (14  &  15  Vict.  c.  99j  s.  2,)  provided 
their  evidence  does  not  prove  non-access,  directly  or  indirectly. 

So  in  the  case  of  B.  v.  Bromley,  (6  T.  B.  330,)  Lord  Kenyan,  C.  J.,  said : 
"  The  evidence  of  the  mother  to  prove  that  she  and  her  supposed 
husband  were  never  legally  married  was  certainly  admissible,  though 
the  justices  at  the  sessions  were  to  judge  of  the  effect  of  it ;"  or  to 
negative  the  fact  of  marriage,  or  prove  the  circumstances  attending  the 
marriage  so  as  to  show  its  illegality  or  legality.  (JS.  v.  Bromley,  6  T. 
B.  330.) 

So  the  husband  may  be  called  to  prove  the  illegitimacy  of  the  son, 
provided  his  evidence  does  not  go  to  show  non-access,  either  directly  or 
indirectly.     {R.  v.  8t.  Peter's,  2  Burr.  25.) 

After  marriage  the  mother  or  her  husband  cannot  be  called-  as  a 
witness  as  to  the  legitimacy  or  illegitimacy  of  her  own  child  born 
during  lawful  wedlock,  and  therefore  may  not  answer  any  question, 
whether  put  on  examination  or  cross-examination,  directly  or  indirectly 
tending  to  show  non-access,  if  put  with  reference  to  that  object,  and 
the  question,  if  put  and  answered,  must  be  rejected.  {Atchley  v.  Sprigg, 
33  L.  J.  Cham,.  345  ;  Legge  v.  Eikmnds,  25  L.  J.  Cham.  125  ;  S,.  v. 
Sourton,  5  A.  &  E.  180 ;  R.  v.  Kea,  11  East,  132 ;  Q-ooel/right  v.  Moss, 
2  Coivp.  591 ;  iJ.  v.  Beading,  Ga.  temp.  Hardnv.  K.  B.  79.)  Thus  an 
answer  to  the  effect  that  the  husband  deserted  the  mother  nine  years 
before  the  birth  of  the  child,  would  be  inadmissible  unless  the  pre- 
sumption of  non-access  had  been  raised  by  previous  evidence.  {Yate  v. 
Chippendale,  11  0.  B.  N.  S.  512.) 

Nor,  as  a  general  rule,  can  the  declaration  of  a  mother  attempting  to 
prove  the  non-access  of  her  husband,  or  attemptiag  to  bastardise  her 
child,  be  admitted.  (Zegge  v.  Edmonds,  25  L.  J.  Chan.  138  ;  Atchley  v. 
iSprigg,  33  £.  J.  Chan.  345  ;  Goodrightv.  Moss,  2  Cowp.  591.)  And  there- 
fore, although,  after  proof  aliMnde  of  non-access,  the  declaration  of  the 
mother  of  her  adultery  would  be  admissible  to  fix  the  paternity  of  the 
child,  yet  her  declaration  of  adultery  when  offered  where  the  sole 
question  is  access  or  non-access,  so  as  to  bastardise  the  child,  would  not 
be  admissible.  (Legge  v.  Edmonds;  B.  v.  Sourton,  ubi  sup. ;  B.  v.  Bead- 
ing, 2  Sess.  Gas.  175  ;  B.  v.  Luffe,  ubi  sup. ;  Yates  v.  Chippimdale,  11 
C.  B.  N.  8.  512.)  But  if  the  fact  of  non-access  is  found  upon  evidence 
independent  of  the  mother's,  it  is  immaterial  that  iu  addition  to  fixing 
the  father,  she  should  have  given  evidence  of  such  fact.  (Yates  v. 
Chippimdale,  U  C.  B.  N.  8.  512.) 

The  conduct  of  the  husband  and  wife  towards  a  person  asserted  to 
be  their  legitimate  or  illegitimate  child  is  in  some  cases  admissible 
evidence  upon  the  question  whether  the  husband  and  wife  had  sexual 
intercourse  at  such  time  as  by  the  course  of  nature  that  child  might  have 
been  the  fruit  of  such  intercourse.  (In  re  Sinclair,  17  Beav.  523  ;  Ban^ 
hwry  Peevage  case,  1  Sim.  <&  S.  153  ;  Legge  v.  Edmonds,  25  L.  J.  Cham. 
139.)  But  conduct  and  declaration  are  not  identicalj  but  a  declaration, 
otherwise  inadmissible  may  become  admissible,  by  being  coupled 
with  a  further  external  act ;  but  committing  to  paper  thoughts  passing 
in  the  mind,  is  not  a  sufficient  external  act,  though  it  may  be 
that  a  declaration  of  adultery  sent  by  post  to  the  adulterer,  and  kept 
by  him  in  his  possession  without  taking  any  notice  of  it,  would  be 
an  act  of  conduct  admissible  in  evidence.  (Legge  v.  Edmonds,  [uU 
sup. ;  Morris  v.  Dams,  ubi  sup.) 
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If  the  mother  were  bond  fide  called,  with  a  view  to  some  distinct 
point  in  the  cause,  and  her  evidence  given  with  such  object  tended  to 
prove  non-access,  the  case  might  be  different.  {It.  v.  Sourton,  5  A.  SE. 
185,  per  Lord  Denmcm.) 

The  rejection  of  the  evidence  of  the  mother  or  her  husband  as  to 
non-access  after  marriage  is  on  the  general  ground  of  decency,  morality, 
and  policy ;  {Good/right  v.  Moss,  2  Gotop.  594 ;  Legge  v.  Edmonds,  uti 
sv/p.;  Taylor  on  Evidence,  4th  ed..  Vol.  Ii,  p.  821 ;)  and  therefore  the 
same  rule  prevails,  although  at  the  time  of  the  examination  of  the 
mother  the  husband  were  dead.     (B.  v.  Kea,  11  East  132.) 

If  the  fact  of  non-access  is  found  by  the  justices,  upon  evidence  inde- 
pendent of  the  mother,  a  married  woman,  it  is  immaterial  that  she 
should  have  given  evidence  to  that  fact.  (Yates  v.  Ghvppmdale,  11  C.B. 
N.  S.  512.) 

The  parents'  declaration,  on  oath  or  otherwise,  may  be  adduced  as 
evidence  after  their  decease,  of  the  fact  of  marriage  and  of  the  time  of 
birth;  (Anon.  12  Vin.  247;  B.  N.  P.  294;  B.  v.  Bramley,  6  T.  B.  330; 
Vowels  V.  Young,  15  Ves.jun.  148 ;)  but  not  in  their  lifetimes,  except  for 
the  purpose  of  contradicting  them;  (see  2  Stra.  925;  B.  N.  P.  113;) 
and  the  declarations  of  the  wife  are  not  admissible  to  prove  her  son 
not  to  be  the  son  of  her  husband  but  of  another  man.  (B.  v.  Cope,  1  M. 
&  Boh.  275.)  Nor  can  the  declaration  of  a  father  or  mother  be  received 
after  their  deaths  to  prove  the  want  of  access,  so  as  to  bastardise  a 
child  born  during  the  coverture,  for  they  could  not  be  examined  to  the 
fact  if  alive.    (1  Nolan,  335.) 

The  declarations  or  memorandums  of  deceased  members  or  relations 
of  the  family,  or  perhaps  of  others,  such  for  instance  as  a  surgeon 
living  in  the  habits  of  intimacy  with  them,  may  be  admitted  in 
evidence.  (See  Sigham  v.  Bidgway,  10  East,  120;  3  T.  B.  723;  B.  N. 
P.  295 ;  1  ilf.  (fc  aS".  689;  2  Yin.  Air.  Evid.  T.  b,  91.) 

The  complainant  as  well  as  the  putative  father  are  competent  and 
compellable  now  to  give  evidence.  (14  &  15  Vict.  c.  99,  s.  2.)  And  the 
11  &  12  Vict.  c.  43,  applies  to  the  backing  of  warrants  for  compelling 
the  appearance  of  the  putative  father. 
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At  common  law  a  father  is  not  liable  for  the  support  of  his  child  legi- 
timate or  illegitimate,  unless  he  enter  into  some  express  or  implied  pro- 
mise to  become  so,  for  it  considers  moral  duties  of  this  nature  like 
others  of  imperfect  obligation  as  better  left  for  their  performance  to 
the  impulse  of  nature.  (Mortimore  v.  Wright,  G  M.  <h  W.  482 ;  Seor 
home  V.  Maddy,  9  G.  <&  P.  497.)  Even  where  the  putative  father  has 
made  various  payments  for  maintenance ;  and  then  refused  to  continue 
the  support  of  the  child,  unless  and  until  the  mother  obtained  an  order 
of  filiation,  it  was  held  that  no  action  would  lie  at  the  suit  of  |the 
mother  for  arrears  of  maintenance ;  (FuriUio  v.  Growtlier,  4:  D  S  B.M. 
C.  1 ;)  and  since  the  4  &  5  Will.  IV.  c.  76,  s.  71,  a  promise  by  the  father 
of  an  illegitimate  child  to  pay  the  mother  if  she  wiU  support  the  child 
is  void,  as  made  without  consideration.  (Growhwrsl  v.  Laversack,  8  Exch. 
208;  22  i./.^.  57.) 

But  where  the  father  made  a  contract  with  the  mother  of  two  of  his 
bastard  children,  that  in  consideration  that  she  would  take  charge  of 
and  supply  them  with  necessaries  for  their  use  and  benefit,  that  he 
would  pay  fifty  pounds  a  year,  quarterly,  it  was  held  that  there 
was  a  good  consideration  for  the  contract,  so  as  to  make  it  binding, 
inasmuch  as  under  the  7  &  8  Vict.  c.  101,  sect.  3,  the  justices  have 
power  to  make  an  order  on  the  putative  father  for  the  maintenance  of 
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the  child,  "  if  they  see  fit,  having  regard  to  all  the  circumstances  of  th£ 
case,"  and  as  in  the  face  of  such  a  provision  the  justices  -would  never 
make  an  order  upon  him,  the  whole  liability  -would  be  cast  upon  the 
mother,  and  that  -would  be  a  sufficient  consideration  to  support  the 
promise  by  the  father  ;  {Smith  v.  Roches,  6  G.  B.  N.  S.  223 ;  28  L.  J.  0. 
P.  237  ;)  and  again,  a  contract  by  the  father  to  pay  the  mother  for  the 
support  of  a  bastard  child  a  -weekly  sum,  was  held  good  in  Follit  v. 
Koetiow,  2Kdi  RIZO ;  29  L.  J.  M.  C.  128. 

The  only  means  therefore  to  secure  the  maintenance  of  a  bastard  by 
its  father,  are  by  virtue  of  the  statutes  7  &  8  Vict.  c.  10,  and  8Vict.  c.  10. 

The  whole  liability  of  the  mother  is  also  created  by  statute  4  &  5 
Will.  IV.  c.  76,  s.  71,  and  is  only  personal.  It  is  limited  to  the  time 
during  which  she  remains  unmarried,  or  a  widow,  and  until  the  child 
attains  the  age  of  sixteen.  And  there  is  no  provision  by  which,  when 
she  dies  and  leaves  an  illegitimate  child  under  sixteen  surviving  her, 
and  leaves  money  which  might  be  sufficient  to  provide  for  its  mainten- 
ance, that  that  money  shall  be  so  applied  by  her  representative.  (Rut- 
tinger  v.  TempU,  33  L.  J.  Q.B.I;  and  see  4  &  5  Will.  IV.  c.  76,  s.  71.J 

At  common  law  a  parent  might,  under  certain  circumstances,  be  in- 
dicted for  not  supplying  an  infant  with  necessaries,  but  perhaps  this  is 
because  she  has  the  custody  of  the  child,  not  because  she  is  its  mother. 
{Ruttinger  v.  Temple,  uhi  sup.,  per  Blackburn,  J.)  And  where  a  bastard 
child  was  born,  for  whose  support  the  parents  neglected  to  provide 
necessaries,  the  parish  officers  were  obliged  to  do  it  without  an  order  of 
justices  for  that  purpose.     {Says  v.  Bryant,  1  B.  Bl.  253.) 

By  the  7  &  8  Vict.  c.  101,  s.  6,  it  is  enacted,  "that  every  woman  neg- 
lecting to  maintain  her  bastard  child,  being  able  wholly  or  in  part  so 
to  do,  whereby  such  child  becomes  chargeable  to  any  parish  or  union, 
shall  be  punishable  as  an  idle  or  disorderly  person,  under  the  provisions 
of  an  Act  made  and  passed  in  the  5th  year  of  King  George  the  IV., 
entitled  '  An  Act  for  the  punishment  of  idle  and  disorderly  persons, 
and  rogues  and  vagabonds  in  that  part  of  the  United  Kingdom,  called 
England,'  and  every  woman  so  neglecting  to  maintain  her  bastard 
child  after  having  been  once  before  convicted  of  such  offence,  and  every 
woman  deserting  her  bastard  child,  whereby  such  bastard  child  be- 
comes chargeable  to  any  parish  or  union,  shall  be  punishable  as  a  rogue 
and  vagabond,  under  the  pro-visions  of  the  said  last  recited  Act." 

By  the  7  <fe  8  Vict.  c.  101,  s.  8,  it  is  enacted  that  if  any  officer  of  a 
union,  parish,  or  place,  endeavom-  to  induce  any  person  to  contract  a 
marriage  by  threat  or  promise  respecting  any  application  to  be  made  or 
any  order  to  be  enforced,  with  respect  to  the  maintenance  of  any 
bastard  child,  such  officer  shall  be  guilty  of  a  misdemeanour;  and  any 
person  having  the  custody  of  any  bastard  child  under  any  order  of 
justices  as  herein  before  provided,  who  may  misapply  monies  paid  by 
the  putative  father  for  the  support  of  such  child,  or  may  withold 
proper  nourishment  from  such  child,  or  otherwise  abuse  and  maltreat 
such  child,  shall  on  conviction  before  any  two  justices,  forfeit  and  pay 
a  sum  not  exceeding  ten  pounds. 
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[7  &  8  Vict.  c.  101 ;  8  Vict.  c.  10.] 

All  powers  for  obtaining  or  making  an  order  upon  any  putative 
father  for  the  maintenance  of  a  bastard  child,  are  provided  by  the 
statutes  7  &  8  Vict.  c.  101,  and  8  Vict.  c.  10. 

The  7  &  8  Vict.  c.  101,  came  into  operation  on  the  9th  day  of  August, 
1844,  and  provides,  by  section  2,  "  That  any  single  woman  who  may  be 
with  child,  or  who  may  be  delivered  of  a  bastard  child  after  the  passing 
of  that  Act,  may  either  before  the  birth  or  at  any  time  within  twelve 


S.  IV.] 


ISastavtis. 


months  from  the  birth  of  such  child,  or  at  any  time  thereafter,  upon 
proof  that  the  man  alleged  to  be  the  [father  of  such  child,  has  within 
the  twelve  months  next  after  the  birth  of  such  child,  paid  money  for  its 
maintenance,  make  application  to  any  one  justice  of  the  peace  acting  for 
the  petty  sessional  division  of  the  county,  or  for  the  city,  borough,  or 
place  in  which  she  may  reside,  for  a  summons  to  be  served  on  the  man 
alleged  by  her  to  be  the  father  of  such  child,  and  if  such  application 
-  be  made  before  the  birth  of  the  child,  the  woman  shall  make  a  deposition 
upon  oath,  stating  who  is  the  father  of  such  child,  and  such  justice  of 
the  peace  shall  thereupon  issue  his  summons  to  the  person  alleged  to 
be  the  father  of  such  child,  to  appear  at  a  petty  sessions  to  be  holden 
after  the  expiration  of  six  days  at  least,  for  the  petty  sessional  division, 
city,  borough,  or  other  place  in  which  such  justice  usually  acts." 

By  8  &'  9  Vict.  c.  10,  sect.  4,  it  is  enacted  that  the  said  justice  to 
whom  any  application  shall  be  made  by  any  such  woman  being  preg- 
nant shall  summon  the  man  to  appear  at  some  petty  sessions  at  which 
he  usually  acts,  to  be  held  on  a  day  after  the  time  when  the  said  mother 
shall  expect  the  said  child  to  be  born,  provided  that  if  on  such  day  the 
woman  shall  not  have  been  delivered,  or  the  justices  shall  be  satisfied 
that  she  has  been  delivered  at  such  a  short  period  before  such  day,  that 
she  cannot  appear  at  the  said  session,  it  shall  be  lawful  for  the  justices 
thereat  to  adjourn  the  hearing  of  the  said  case,  until  some  other  day, 
and  so  from  time  to  time  imtil  the  child  shall  have  been  born,  and  the 
woman  shall  be  able  to  attend  at  the  said  session ;  and  it  shall  be  lawful 
for  the  justices  at  their  petty  sessions,,  to  make  an  order  in  respect  of  any 
such  application  so  made  by  such  woman  so  pregnant,  to  a  justice  as 
aforesaid,  if  she  apply  at  such  petty  sessions  within  the  space  of  two 
calendar  months  from  the  birth  of  the  child,  although  more  than  forty 
days  shall  have  elapsed  from  the  time  when  the  summons  was  served 
upon  the  alleged  father,  or  was  left  at  his  last  place  of  abode. 

By  whom  application  to  he  made,  and  when,  and  to  whom] — The 
term  single  woman  in  the  7  &  8  Vict.  c.  101,  s.  2,  does  not  only  mean 
one  who  has  never  been  married  but  includes  a  widow,  {Reff.  v. 
Wyniondham,  2  Q.  B.  541 ;  Antony  v.  Cardenham,  Fost.  309 ;  2  BoU. 
194,)  and  a  married  woman  living  separate  from  her  husband,  {Reg.  v. 
GoUingwood,  12  Q.  B.  681;  17  L.  J.  M.  G.  168  ;  Reg.  v.  PUkington,  2 
E.  S  B.  546,  sub.  nom. ;  ex  parte  Grimes,  22  L.  J.  M.  G.  153,)  but  a  child 
born  of  a  foreign  woman  out  of  England,  cannot  be  a  bastard  within 
these  Acts.     {Reg.  v.  Blane,  3  N.  S.  G.  597;  18  L.  J.  M.  G.  216.) 

Provided  the  application  for  it  is  made  within  twelve  months  after 
the  birth  of  the  child,  the  summons  need  not  be  issued  till  after  the 
twelve  months  has  expired,  so  long  as  it  issue  as  soon  as  it  can  be  made 
available  in  the  opinion  of  the  justice,  {ex parte  Harrison.  16  Jur.  726,) 
and  the  justice  need  not  adjourn  the  case  for  the  purpose,  and  a  second 
application  would  be  deemed,  under  the  circumstances,  a  continuation 
of  the  first;  {Potts  v.  Gumbridge,  8  E.  <k  B.  847;  27  L.  J.  M.  G.  62;  see 
ex  parte  Harrison,  16  Jur.  726;)  as  for  instance,  where  the  putative 
father  has  absented  himself,  and  his  whereabouts  are  not  known  when 
the  application  is  made,  and  are  not  discovered  tiU  after  the  twelve 
months  has  expired ;  {Potts  v.  Gumbridge,  ubi  sup. ;)  but  inasmuch  as  only 
the  justice  to  whom  an  application  is  made  within  the  twelve  months, 
can  thereupon  issue  his  summons,  if  the  justice  die  after  the  twelve 
months  have  expired  and  before  the  summons  be  issued,  no  proceedings 
can  be  taken  on  such  application.  {Reg.  v.  Pickford,  I  B.  S  S.  77 ;  30 
L.  J.  M.  G.  133.) 

On  an  application  after  twelve  months  from  the  birth,  there  ought 
to  be  evidence  on  oath  of  the  payment  of  money  within  twelve  months 
before  the  summons  issue,  and  the  summons  should  be  in  the  form 
given  by  the  Act  of  Parliament,  post,  p.  425,  but  any  objections  on 
the  ground  of  the  absence  of  such  proof,  affect  only  the  regularity  of 
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the  summons,  for  the  proceeding  is  in  the  nature  of  a  civil  suit  within 
the  14  &  15  Vict.  c.  99,  ss.  2, 3,  and  therefore  if  the  defendant  appears, 
an.d_  without  ohjection  defends  the  case,  and  gets  a  decision  on  the 
merits,  he  waives  the  irregularity  in  the  process,  and  by  so  doing  gives 
the  court  jurisdiction  to  hear  and  decide  the  suit;  {Beff.  v.  Berry,  Bell. 
G.  0.  46 ;  28  L.  J.  M.  0.  86 ;  see  per  WiUes,  J.,  Smith  v.  Roche,  6  d  B.  N. 
S.  223 ;  28  L.  J.  G.  P.  237 ;  and  see  Reg.  v.  Ughtfoot,  &  E.  S  B.  822;  25 
L.  J.  M.  C.  115 ;)  or  if  he  appear  and  give  evidence  on  his  own  behalf, 
{B.  V.  Simmons,  Bell  C.  G.  168;  28  Z.  J.  M.  G.  183,)  but  if  the  objection 
were  taken  and  insisted  upon,  probably  it  would  be  fatal,  {B.  v.  Berr^, 
ubi  mp.,)  and  the  mere  appearance  of  the  defendant  without  more 
would  probably  not  be  deemed  a  waiver  of  the  irregularity.  (B.  v. 
JJ.  of  Carnarvon,  5  JVev.  &  M.  364.) 

So  if  the  putative  fether  appear  at  the  petty  sessions,  and  without 
objecting  to  the  irregularity  of  the  summons,  give  notice  of  appeal 
and  eater  into  recognizances,  he  will  not  be  allowed  afterwards  to 
object  that  there  was  a  want  of  jurisdiction.  {Beg.  v.  Justices  of  Wiltshire, 
12  A.  &  E.  793 ;  Beg.  v.  Stoddart,  1  Q.  S  D.  654.) 

By  the  above  section  the  application  for  the  summons  may  be  made 
by  the  woman  to  any  one  justice  of  the  peace  acting  for  the  petty  ses- 
sional division  of  the  county,  or  for  the  city,  borough,  or  place  in  which 
she  may  reside. 

The  term  petty  sessional  division  is  defined  by  the  8  Vict.  e.  10,  s.  10, 
to  be  and  "  include  any  division  of  a  county,  riding,  or  division,  having 
a  separate  commission  of  the  peace  in  which  one  or  more  petty  sessions 
have  been  or  shall  be  usually  held,  or  any  division  for  the  holding  of 
special  sessions  formed  or  to  be  formed  under  the  provisions  of  the  Act 
of  9  Geo.  IV.  c.  43,  or  of  6  Will.  IV.  amending  the  same,  and  that 
where  there  are  two  or  more  petty  sessions  usually  held  in  such 
division,  or  where  any  justice  acts  for  two  or  more  of  such  divisions, 
he  shall  require  the  party  whom  he  shall  summon  under  the  authority 
of  "the  7  &  8  Vict.  c.  101,  to  appear  at  the  petty  session  to  be  held 
in  any  such  division,  as  he  shall  deem  fit."  And  by  12  Vict.  c.  18, 
s.  1,  every  sitting  and  acting  of  justices  of  the  peace,  or  of  a  stipen- 
diary magistrate  in  and  for  any  city,  borough,  or  town  corporate, 
haviiig  a  separate  commission  of  the  peace  or  any  part  thereof, 
within  England  and  Wales,  at  any  police  court,  or  other  place  ap- 
pointed in  that  behalf,  shall  be  deemed  a  petty  sessions  of  the  peace, 
and  the  district  for  which  the  same  shall  be  holden  shall  be  deemed 
a  petty  sessional  division,  within  the  meaning  of  any  Acts  of  Parliar 
ment  already  made,  or  hereafter  to  be  made,  having  relation  to  such 
petty  sessions,  or  to  any  business  to  be  transacted  thereat. 

The  justice  to  whom  application  for  a  summons  is  made,  must  answer 
the  descriptions  above  mentioned,  or  the  summons  and  all  the  proceed- 
ings founded  upon  it  will  be  void,  for  the  section  is  imperative  and  not 
directory.  (B.  v.  BickKng,  7  Q.  B.  889 ;  15  L.  J.  M.  G.  23 ;  Reg.  v.  Martin, 
2  Q.  B.  1037 ;  Sharp  v.  Aspinall,  10  B.  &  G.  47.)  A  woman  is  deemed  to 
reside  in  a  place  where  she  went  to  lodge  for  the  purpose  of  alEliating 
the  child,  if  she  has  no  other  home  at  the  time,  and  she  went  there 
because  it  was  the  most  convenient  place  with  reference  to  the  meeting 
of  the  magistrates  for  the  division,  and  not  for  the  purposes  of  fraud, 
or  of  harassing  the  putative  father,  {Reg.  v.  Hughes,  B.  &  B.  188 ;  26 
L.  J.  M.  C.  133,)  but  if  a  woman  goes  to  lodge  in  a  particular  jurisdic- 
tion for  the  mere  purpose  of  getting  an  order  from  the  justices  of  that 
jurisdiction,  after  having  had  her  application  twice  dismissed  on  the 
merits  in  another  jurisdiction,  and  without  the  intention  of  staying 
longer  than  might  be  necessary  for  that  purpose,  she  does  not  reside 
there  for  the  purpose  of  giving  the  justices  jurisdiction.  {Reg.  v. 
Myott,  32  L.  J.  M.  G.  138.) 

Seormjf.]— By  7  &  8  Vict.  c.  101,  s.  3,  it  is  enacted  "that  after  the 
birth  of  such  bastard' child,  on  the  appearance  of  the  person  so  summoned, 
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his  last  place  of  abode  six  days  at  least  before  the  petty  sessions,  the  jus-  mgs^  to  obtain 
tices  in  such  petty  sessions  shall  hear  the  evidence  of  such  woman,  and      Basta/rdyi 
such  other  evidence  as  she  may  produce,  and  shall  also  hear  any        Orders. 

evidence  tendered  by  or  on  behalf  of   the  person  alleged  to  be  the    

father ;  and  if  the  evidence  of  ;the  mother  be  corroborated  in  some 
material  particular  by  other  testimony  to  the  satisfaction  of  the  said 
justices,  they  may  adjudge  the  man  to  be  the  putative  father  of  such 
bastard  child." 

By  8  Vict.  c.  10,  s.  7,  "  It  shall  be  lawful  for  any  woman  who  shall  parties  may 
apply  to  the  justices  at  any  petty  sessions  for  any  such  order  as  afore-  appear  and  be 
said,  (i  e.,  bastardy,)  to  be  assisted  in  her  application  by  counsel  or  or  attomeyl™ 
attorney,  and  for  any  person  summoned  under  the  said  Act  (7  &  8 
Vict.  c.  101)  to  appear  at  any  such  petty  sessions  as  the  alleged  putative 
father  to  appear  and  make  his  answer  thereto  by  counsel  or  attorney,. 
and  it  shall  be  lawful  for  either  of  such  parties  to  have  all  witnesses 
examined  and  cross-examined  by  such  counsel  or  attorney." 

The  appearance  of  the  defendant  may  be  in  person  or  by  his  attorney, 
and  such  appearance  was  sufficient  even  before  8  Vict.  c.  10.  (J?,  v. 
Shipperbottom,  10  Q.  B.  514 ;  16  L.  J.  M.  G.  113.) 

Service  of  summ,onsJ] — If  the  defendant  do  not  appear  in  person  nor  Modeof  serrice 
by  attorney,  proof  must  be  made    of  service  of  the  summons  upon  "  ^'™"™^- 
him,  either  personally  or  by  leaving  the  same  at  his  last  place  of  abode 
six  days  at  the  least  before  the  petty  sessions. 

It  is  prudent  for  the  officer  to  take  a  duplicate  summons  which  had 
been  examined  with  the  original  with  him,  and  indorse  a  memorandum 
of  the  fact  and  manner  of  service  thereon  as  soon  as  convenient  after 
the  service. 

By  the  words,  "last  place  of  abode,"  is  meant  the  present  place  of 
abode  if  the  party  have  any ;  the  last  which  he  had  if  he  has  ceased 
to  have  any.  It  is  not,  therefore,  sufficient,  in  default  of  personal 
service,  to  serve  it  at  a  house  where  the  defendant  formerly  lodged  but 
did  not  lodge  at  the  time  of  service,  where  it  never  reached  him  till  fSj?'*°° "' 
after  the  day  the  order  was  made,  although  the  server  believed  him  to 
reside  there  and  the  mistress  of  the  house  said  his  clothes  were  still 
there ;  {B^g.  v.  JEvcms,  19  L.  J.  M.  C.  151 ;)  but  to  leave  it  at  the 
house  of  the  defendant's  father,  with  whom  the  defendant  had  always- 
lived  up  to  a  fortnight  before  the  service,  and  which  place  he  left  in 
anticipation  of  the  bastardy  proceedings,  was  held  a  good  service, 
although  he  at  the  time  thereof  was  residing  and  had  obtained  employ- 
ment on  a  farm  in  a  different  part  of  the  country,  and,  as  he  stated, 
had  ceased  to  reside  with  his  father  and  had  no  intention  of  returning 
to  him,  and  was  not  aware  of  the  proceedings  till  they  were  over. 
(Beg.  V.  Higham,  7  E.  S  B.  557  ;  26  L.  J.  M.  C.  116.)  In  that  case  the 
court  deemed  the  residence  away  from  his  father's  to  be  but  temporary 
and  that  he  had  acquired  no  fresh  permanent  abode.  (JJ.)  But  a 
temporary  absence  from  home  when  the  summons  was  served  and 
no  notice  of  it,  is  a  ground  for  an  application  to  the  discretion  of 
the  justices  to  adjourn  the  hearing.  {Beg.  v.  Brown,  1  L.  T.  N.  S. 
29.) 

If  the  magistrates  act  upon  what  they  deem  to  be  clear  proof  of 
service,  either  personal  or  at  the  defendant's  last  place  of  abode,  the 
oi'der  is  in  the  first  instance  made  with  jurisdiction,  although  it  is 
open  to  the  defendant  afterwards,  upon  affidavit,  to  show  the  court 
that  the  fact  upon  which  the  justices  proceeded  failed  and  injustice  has 
been  done  thereby,  and  so  obtain  a  cerUorom  to  bring  it  up  for  the 
purpose  of  quashing  it.  (Beg.  v.  Evaiis,  1  L.  M.&B.  357  ;  19  L.  J.  M. 
C.  151.)  As,  for  instance,  that  the  service,  if  personal,  was  made  by 
mistake  on  the  wrong  person,  or,  if  not  personal,  that  the  place  whereat 
the  summons  was  left  was  not  his  last  place  of  abode,  and  in  either 
case  that  he  was  not  the  father,  and  knew  not  of  the  proceedings,  (Id.)- 
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ings  to  obtain  that  he  is  not  the  father.     {Beg.  v.'  Dmis,  22  L.  J.  M.  G.  143.) 
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Cases  wLere 
there  has  been  n 
previous 
application 
dismissed  on  the 
merits. 


To  prove  the  fact  of  the  abode  being  the  last  place  of  abode  it  is  not 
enough  to  show  that  inquiries  have  been  made  for  the  defendant  at  his 
lodgings,  and  the  statements  made  by  the  person  at  the  house.  Tiie 
person  of  the  house  should  be  produced.  (See  Bobinson  v.  Marks,  2 
Moo.  4  R.  375  ;  Boe  v.  Powell,  7  0.  <b  P.  617.) 

The  service  of  a  summons  beyond  the  limits  of  England  and  Wales 
— for  instance,  in  Scotland — is  not  due  service  upon  which  the  justices 
can  proceed  in  case  of  the  defendant's  non-appearance  at'  the  hearing. 
{Beg.  V.  Lightfoot,  6  E.  S  B.  822  ;  25  L.  J.  M.  C.  115.)       ' 

In  computing  the  six  days  at  the  least  the  day  of  the  service  and 
of  the  hearing  must  be  excluded,  and  no  fraction  of  either  day  can  be 
taken  into  consideration,  as  the  whole  of  each  day  must  be  excluded. 
{Beg.  V.  Justices  of  Middlesex,  2  N.  S.  0.  73  ;  14  L.  J.  M.  0.  139  ; 
Mitchell  V.  Foster,  12  A.  S  E.  472  ;  B.  v.  J^l.stices  of  Shropshire,  %  A.  & 
E.  173  ;  Zouch  v.  Empsey,  AB.S  Aid.  522.) 

Hy  8  Viet.  c.  10,  s.  9,  "  Any  one  magistrate  of  the  police  courts  of 
the  metropolis,  sitting  at  a  police  court  within  the  metropolitan  police 
district,  has  and  shall  have  full  power  to  issue  summonses  for  the 
appearance  of  parties  and  witnesses  before  such  police  court,  and  to  do 
alone  any  other  thing  in  any  matter  of  bastardy  arising  under  the  said 
Act,  within  those  parts  of  the  said  district  for  which  a  police  court  has 
been  or  shall  be  established,  which  may  be  done  by  any  justices  at  a 
petty  sessions  holden  for  their  several  petty  sessional  divisions  in  any 
such  matter  arising  within  their  divisions  respectively,  and  that  the 
sitting  of  such  magistrate  at  such  police  court  shall  be  within  all  the 
provisions  of  the  said  Act,  (7  &  8  Vict.  c.  101,)  and  of  this  Act  concern- 
ing a  petty  sessions  of  justices." 

By  7  &_  8  Vict.  c.  101,  s.  70,  "  In  any  proceedings  to  be  had 
before  justices  in  petty  or  special  sessions  or  out  of  sessions,  under  the 
provisions  of  that  Act  or  of  any  of  the  Acts  required  to  be  construed 
as  one  Act  herewith,  if  any  party  to  such  proceedings  request  that  any 
person  be  summoned  to  appear  as  a  witness  in  such  proceedings,  it 
shall  be  lawful  for  any  justice  to  summon  such  person  to  appear  and 
give  evidence  upon  the  matter  of  such  proceedings ;  and  if  any  person 
so  summoned  neglect  or  refuse  to  appear  to  give  evidence  at  the  time 
and  place  appointed  in  such  summons,  and  if  proof  upon  oath  be  given 
of  personal  service  of  the  summons  upon  such  person,  and  that  the 
reasonable  expenses  of  attendance  were  paid  or  tendered  to  such 
person,  it  shall  be  lawful  for  such  justice,  by  warrant  under  his  hand 
and  seal,  to  require  such  person  to  be  brought  before  him  or  any  jus- 
tices before  whom  such  proceedings  are  to  be  had,  and  if  any  person 
coming  or  brought  before  any  such  justices  in  any  such  proceeding 
refuse  to  give  evidence  thereon,  it  shall  be  lawful  for  such  justices  to 
commit  such  person  to  any  house  of  correction  within  their  jurisdiction 
there  to  remain  without  bail  or  mainprize  for  any  time  not  exceeding 
fourteen  days,  or  until  such  person  shall  sooner  submit  himself  to  be 
examined,  and  in  case  of  such  submission  the  order  of  any  such  justice 
shall  be  sufficient  warrant  for  the  discharge  of  such  person." 

As  no  particular  time  or  sessions  is  fixed  for  making  the  application, 
except  that  it  must  be  made  within  twelve  months  unless  payment  has 
been  made  by  putative  father,  the  justices  have  general  jurisdiction, 
and  if  the  first  applied  to  refuse  to  make  any  order,  or  having 
made  it  refuse  to  sign  it,  or  if  they  make  an  invalid  order,  any  other 
two  justices  of  the  jurisdiction  may  hear  the  evidence  and  make  the 
order  upon  a  fresh  application.  {Reg.  v.  Brisby,  2  G.  S  K.  962  ;  18  L. 
J.  M.  G.  157.) 

If  on  the  hearing  it  is  objected  that  the  matter  has  been  previously 
heard  on  a  prior  application  and  dismissed  by  other  justices  on  the 
merits,  the  jurisdiction  of  the  justices  is  not  thereby  ousted,  but  they 
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must  go  on  and  decide  whether  this  answer,  that  there  was  a  former 
decision  on  the  merits  in  the  favour  of  the  father,  is  made  out,  and  if 
they  think  the  proof  of  that  fact  fails  they  should  go  on  and  hear  the 
application.  {lieg.  v.  Justices  of  Bucks,  3  N.  S.  G.  500  ;  18  L.  J.  M.  C. 
113.) 

But  further,  if  it  should  be  made  out  that  the  case  has  been  heard 
and  dismissed  on  the  merits,  it  is  in  the  nature  of  a  nonsuit  to  the  action, 
and  as  the  applicant  may  have  brought  further  evidence  which  she  has 
discovered  since  the  first  hearing,  the  justices  should  go  on  and  decide 
on  the  hearing  of  the  case  on  the  second  application  as  presented  to 
them.  (Beg.  v.  Machen,  14  Q.  B.  79  ;  18  L.  J.  M.  C.  213  ;  Expwrte 
Westermcm,  16  L.  T.  420  ;  Beg.  v.  Grant,  36  L.  J.  M.  G.  89  ;  sub  nom. 
Beg.  v.  Oaunt,  2  L.  B.  Q.  B.  466.) 

If,  however,  it  should  be  made  out  that  the  matter  was  fully  in- 
quired into  on  the  first  application,  though  that  is  no  bar  as  a  matter 
of  law,  the  justices  would  reasonably  feel  great  reluctance  in  coming  to 
a  difierent  decision  from  the  former  petty  sessions  if  no  fresh  facts  had 
intervened  ;  {Reg.  v.  Grant,  ubi  sup.. ;)  but  after  the  previous  hear- 
ing there  must  be  a  fresh  application  and  summons  thereon,  for  the 
former  application  is  spent  by  the  first  hearing,  and  there  is  no 
jurisdiction  to  hear  the  case  a  second  time  on  the  same  application. 
{Reg.  V.  Thomas,  8  L.  T.  N.  S.  60'.) 

Evidence."] — It  is  not  absolutely  necessary  that  the  mother  should  be 
examined  if  the  case  can  be  otherwise  proved,  but  if  she  is  heard,  then 
her  evidence  must  be  corroborated  in  some  material  particular  by  other 
testimony  to  the  satisfaction  of  the  justices,  who,  taking  care  that  there 
is  some  evidence  of  that  nature,  are,  therefore,  the  only  judges  of  it 
weight.  It  is  a  corroborating  circumstance  that  the  defendant  has  been 
seen  with  the  woman  at  the  time  and  place  fixed  by  her  as  the  occasion 
of  the  connexion  from  which  the  conception  of  the  child  resulted  under 
circumstances  which  would  have  allowed  of  the  connexion  taking 
place.  So  proof  of  any  admission  made  by  the  defendant  that  the 
child  was  his  or  that  he  had  had  connexion  with  her.  If  there  be 
some  evidence  in  corroboration,  the  court  will  not  interfere  with  the 
justices'  adjudication  upon  it  on  account  of  its  insuificiency.  {Beg.  v. 
Pearcey,  16  Jur.  193,  Q.  B.) 

The  payment  of  money  by  the  putative  father  for  the  maintenance 
of  the  child  is  corroborative  evidence  of  the  paternity.  {Reg.  v.  Berry, 
Bell  G.  G.  46  ;  28  L.  J.  M.  G.  86.) 

If  a  woman,  who  applies  for  the  order  before  birth,  die  in  child- 
birth, the  order  may  be  made  afterwai'ds  if  her  depositions  have  been 
taken  and  corroborative  evidence  is  given.  (iJ.  v.  Ravenstone,  5  T.  B. 
373  ;  B.  v.  Glayton,  3  Bast,  58.) 

When  the  summons  is  taken  out  more  than  twelve  months  from  the 
birth  of  the  child,  it  will  be  a  necessary  part  of  the  applicant's  proof 
that  the  putative  father  has  within  such  twelve  months  paid  money 
for  the  maintenance  of  the  child;  {B.  v.  Berry,  Bell  G.  G.  46  ;  28  L.  J. 
M.  G.  86  ;)  but  it  is  not  necessary  that  the  evidence  of  proof  of  the 
payment  of  money,  if  given  by  the  mother,  should  be  corroborated. 
{Hodges  v.  Bennet,  bH.SN.  625  ;  29  L.  J.  M.  G.  224.) 

The  bastard,  if  competent  in  other  respects,  may  be  examined  on 
oath  in  corroboration  of  the  mother,  as,  for  instance,  to  an  acknowledg- 
ment by  the  father,  when  accused,  that  the  witness  was  his  child,  or 
that  the  witness  was  constantly  reputed  to  be  so,  or  as  to  the  payment 
of  money  for  his  maintenance,  or  the  like.  {B.  v.  St.  Mary,  Notting- 
ham, 13  East,  57.) 

The  complainant  must  show  that  she  resided  within  the  petty  ses- 
sional division,  but  an  allegation  in  the  summons  of  her  place  of  resi- 
dence is  evidence  upon  which  the  justices  may  act  if  a  copy  of  such 
summons  is  in  evidence.  (Reg.  v.  Higham,  7  E.  SB.  557  ;  26  L.  J,  M.  G. 
116.) 
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''  As  to  -wiiat  amounts  to  a  residence,  see  Reg.  v.  Sughes,  D.  &  B, 
188  ;  26  L.  J.  M.  G.  133  ;  Beg.  r.  Myott,  32  L.  J.  M.  0.  138  ;  ante,  p. 
410.) 

If  the  defendant  appear  the  evidence  must  be  given  in  his  presence 
and  hearing,  unless  after  his  appearance  anything  occurred  to  prevent 
that  being  done.  (Bag.  v.  Duhe  of  Grafton  and  others,  17  L.  J.  M.  0. 
125.)  But  if  he  appear  by  counsel  or  attorney,  if  the  evidence  is  given 
in  the  hearing  of  the  counsel  or  attorney,  it  is  sufficient.  (8  Vict. 
c.  10,  s.  7  ;  Reg.  v.  ShA^perbotiom,  10  Q.  B.  514  ;  16  L.  J.  M.  G.  113.) 

The  putative  father  may  be  examined  in  his  own  defence.  An  agi'ee- 
ment  with  the  mother  for  the  payment  by  the  defendant  of  a  sum  of 
money  to  her  in  respect  of  and  for  the  future  suppoi-t  of  the  child  is 
not  a  bar  to  the  application  so  as  to  oust  the  jurisdiction  of  the  jus- 
tice. {FolUt  V.  Koetzow,  2  B.  <&  E.  730  ;  29  L.  J.  M.  G.  128.)  Nor  is 
it  the  more  a  bar  because  she  agreed  to  release  him  from  all  further 
payment  in  respect  of  the  child.     (Id.) 

If  the  mother  has  fixed  the  time  when  the  connexion  took  place 
which  resulted  in  the  birth  of  the  child,  evidence  is  admissible  on  the 
part  of  the  alleged  father  to  show  that  another  person  had  connexion 
with  her  at  or  about  that  time,  from  which  it  might  be  inferred  that  he 
was  the  father  <rf  the  child.  (Qarhutt  v.  Simpson,  Z%  L.  J.  M.  G.  186.) 
But  in  such  a  case  the  mother  ought  to  have  been  cross-examined  as  to 
the  latter  fact.  But  though  she  may  be  cross-examined  as  to  connexion 
with  other  men  than  the  alleged  father  on  occasions  which  could  have 
no  refei'ence  to  the  paternity  of  the  child,  her  answers  must  be  taken 
as  conclusive,  and  evidence  should  not  be  admitted  to  contradict  her. 
{Reg.  V.  Gibbon,  L.  &  C.  109  ;  31  L.  J.  M.  G.  98.) 

The  mother  may  be  asked  in  cross-examination  if  she  has  not  had 
connexion  with  a  person  other  than  the  defendant  at  a  time  which 
would  render  it  impossible  for  the  connexion  to  have  had  anything  to 
do  with  the  paternity  of  the  child,  for  such,  a  question  goes  to  her 
credit,  though  it  has  no  reference  to  the  main  issue,  but  the  defendant 
is  bound  by  her  answer  and  ought  not  to  be  allowed  to  call  evidence 
to  contradict  her  if  he  desire  to  do  so  ;  {Spencely  v.  Be  WilloU,  7  East, 
109  ;  Harris  v.  Tippett,  2  Gamp.  63  ;  Palmer  v.  Trower,  8  Exch.  247  ; 
Attorney-General  v.  Hitchcock,  1  Exch.  91  ;)  though  if  the  justices  a,Uow 
him  to  call  such  evidence,  the  witness  who  gives  it  may  be  convicted, 
if  it  be  false,  of  perjury.  (Reg.  v.  Gibbon,  L.  cfc  0.  109  ;  31  L.  J.  M.  G. 
98.) 

By  7  &  8  Vict.  e.  101,  s.  4,  it  is  enacted,  "that  the  justices  in  petty 
sessions  as  aforesaid  may  adjourn  the  hearing  of  the  case  as  often  as 
to  them  may  seem  fit." 

By  8  &  9  Vict.  c.  10.  s.  4,  a  provision  is  made  for  the  adjournment  of 
the  healing  in  the  case  of  a  woman  who  has  applied  before  the  birth  of 
a  child  and  has  not  been  delivered  or  not  recovered  from  her  confine- 
ment at  the  time  of  the  petty  sessions  fixed. 

The  non-attendance  of  witnesses  who  have  been  duly  summoned  is  a 
good  groiMid  for  an  adjournment,  and  the  justice  may  proceed  to  compel 
his  or  her  appearance  by  issuing  his  warrant  in  accordance  with  the 
7  &  8  Vict.  c.  101,  s.  70.     (See  ante,  p  412.) 

So  the  temporary  and  unintentional  absence  from  his  abode  of  the 
defendant,  and  his  consequent  want  of  notice  of  the  proceedings,  is  a 
good  ground  for  adjournment.  (R.  v.  Brown,  1  L.  T.  N.  S.  29 ;  ante, 
p.  411.) 

If  the  justices  are  satisfied  with  the  evidence,  they  may  adjudge  the 
man  to  be  the  putative  father  of  the  bastard  child.  If  the  case  is  not 
made  out  to  their  satisfaction  they  may  dismiss  the  application  ;  but 
they  cannot  adjudicate  that  he  is  not  the  father  of  the  child,  nor  can 
they  order  him  his  costs  or  anything  of  the  kind,  for  neither  statute 
provides  for  such  an  adjudication.  {Reg.  v.  Machen,  14  Q.  B.  79 ;  18 
L.  J.  M.  G.  213.) 
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The  order:]— 'Bj  7  &  8'Vict.  c.  101,  s.  3,  "  they  may  also  if  they  see  fit, 
having  regard  to  all  the  circumstances  of  the  case,  proceed  to  make  an 
order  on  the  putative  father  for  the  payment  to  the  mother  of  the  bas- 
tard child,  or  to  any  person  who  may  be  appointed  to  have  the  custody  of 
such  child  under  the  provisions  of  this  Act,  of  a  sum  of  money  weekly, 
and  of  such  costs  as  may  have  been  incurred  in  the  obtaining  of  such 
order,  including,  if  they  think  proper,  ten  shillings  for  the  midwife,  and 
ten  shillings  towards  the  funeral  expenses  of  the  child,  provided  it  have 
died  before  the  making  of  such  order  :  and  if  the  application  be  made 
before  the  birth  of  the  child,  or  within  two  calendar  months  after  the 
birth  of  the  child,  at  a  rate  not  exceeding  five  shillings  a  week  for  the 
first  six  weeks  after  the  birth  of  such  child  ;  and  in  other  cases  such 
sum  shall  not  exceed  two  shillings  and  six  pence  per  week  from  the 
time  of  the  making  of  the  application." 

Sect.  4.  "  No  such  order  shall  be  made  unless  applied  for  at  such 
petty  sessions  within  the  space  of  forty  days  from  the  service  of  the 
summons  after  the  birth  of  the  bastard  child  on  the  person  alleged  to  be 
the  father  of  such  bastard  child." 

Sect.  5.  "  All  money  payable  under  any  order  as  aforesaid  shall  be 
due  and  payable  to  the  mother  of  the  bastard  child  in  respect  of  such 
time  and  so  long  as  she  lives  and  is  of  sound  mind,  and  is  not  in  any 
gaol  or  pi'ison  or  under  sentence  of  transportation  ;  and  after  the  death 
of  the  mother  of  such  bastard  child,  or  whilst  such  mother  is  of  unsound 
mind,  or  confined  in  any  gaol  or  prison,  or  under  sentence  of  trans- 
portation, any  two  justices  may,  if  they  see  fit,  by  order  under  their 
hands  and  seals  from  time  to  time  appoint  some  person  who,  with  his 
own  consent,  shall  have  the  custody  of  such  barftard  child  so  long  as 
such  bastard  child  is  not  chargeable  to  any  parish  or  union.  And  any 
two  such  justices  may  revoke  the  appointment  of  such  person,  and 
may  appoint  another  person  in  his  stead  ;  and  every  person  so  ap- 
pointed to  have  the  custody  of  a  bastard  child  shall,  so  long  as  such  child 
is  not  chargeable  to  any  parish  or  union,  be  empowered  to  make  ap- 
plication for  the  recovery  of  all  payments  becoming  due  under  the  order 
of  the  court  of  petty  sessions  as  aforesaid  in  the  same  manner  as  the 
mother  of  such  bastard  child  might  have  done ;  and  the  clerk  to  the 
justices  making  any  order  on  the  putative  father  of  a  bastard  child,  or 
appointing  any  person  to  have  the  custody  of  such  child,  as  hereinbefore 
provided,  shall,  as  soon  as  may  be,  send  by  post  or  otherwise  a  duplicate 
of  such  order  or  appointment,  signed  by  such  clerk,  to  the  clerk  of  the 
guardians  of  the  union  or  parish  in  which  the  mother  of  such  bastard 
child  resided  at  the  time  of  making  such  order  or  appointment ;  pro- 
vided always,  that  no  order  for  the  maintenance  or  support  of  any  such 
bastard  child,  made  in  pursuance  of  this  Act,  shall,  except  for  the  pur- 
pose of  recovering  money  previously  due  under  such  order,  be  of  any 
force  or  validity  after  the  child  in  respect  of  whom  it  was  made  has 
attained  the  age  of  thirteen  years,  or  after  the  marriage  of  the  mother 
of  such  child,  or  after  the  death  of  such  chUd." 

Sect.  7.  "  It  shall  not  be  lawful  for  any  justice  of  the  peace  to  appoint 
any  officer  of  any  parish  or  union  to  have  the  custody  of  any  bastard 
child  as  hereinbefore  provided,  or  for  any  officer  of  any  parish  or  union, 
clerk  of  justices,  or  constable,  to  receive  any  money  in  respect  of  any 
such  bastard  child  under  an  order  of  petty  sessions  as  aforesaid,  or  as 
such  officer  to  conduct  any  application  to  make  or  enforce  such  order, 
or  in  any  way  to  interfere  as  such  officer  in  causing  such  application  to 
be  made  or  in  procuring  evidence  in  support  of  such  application,  under 
a  penalty  of  forty  shillings,  to  be  levied  on  conviction  before  any  two 
justices,  as  penalties  and  forfeitures  ;"  under  th-e  3  <fe  4  Will.  IV.  e.  76, 
"  provided  always,  that  after  the  death  of  such  mother,  or  if  such  mother 
be  incapacitated  as  aforesaid,  so  often  as  any  bastard  child  for  whose 
maintenance  such  order  of  petty  sessions  has  been  made  becomes 
chargeable  to  any  parish  or  union  by  the  neglect  of  the  putative  father 
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to  make  the  payments  due  under  the  orders  of  justices,  then  and  in 
such  case  it  shall  be  lawful  for  the  board  of  guardians  of  a  union  or 
parish,  or  if  there  he  no  such  board  of  guardians,  for  the  overseers  of 
any  parish  or  place,  to  make  such  application  for  the  enforcement  of  the 
order  as  might  have  been  made  by  the  mother  of  such  bastard  child  if 
alive ;  but  all  payments  for  the  maintenance  of  such  child  made  in  pur- 
suance of  such  application  shall  be  made  to  some  person  from  time  to 
time  appointed  by  the  justices  as  hereinbefore  provided,  and  on  con- 
dition that  such  bastard  child  shall  cegse  to  be  chargeable  to  such  parish 
or  union." 

Sect.  10.  "  Whereas  various  unions  established  "  under  the  authority 
of  the  4  &  S  Will.  IV,  c.  76  "are  situate  partly  in  one  county,  riding, 
or  division,  and  partly  in  an  adjoining  county,  riding,  or  division ;  and 
whereas  doubts  have  been  entertained  whether  any  justice  of  the  peace 
acting  under  two  commissions  for  different  counties,  ridings,  or  divisions, 
can  legally  make  orders  in  bastardy  when  acting  in  petty  sessions  within 
the  limits  of  one  of  such  commissions  for  such  parts  of  such  imions  as 
are  situate  within  the  limits  of  the  other  of  such  commissions ;  and 
whereas  it  is  expedient  to  remove  all  such  doubts  with  regai-d  to  orders 
which  have  before  the  passing  of  this  Act  been  made  under  such  cir- 
cumstances ;  be  it  therefore  enacted,  that  all  orders  in  bastardy  which 
have  been  made  by  any  justices  of  the  peace  acting  as  such  under  two 
commissions  for  any  two  adjoining  counties,  ridings,  or  divisions,  shall, 
although  not  made  within  the  county,  riding,  or  division  in  which  the 
parish  interested  in  the  order,  or  any  part  thereof,  is  situate,  be  as  valid, 
good,  and  effectual  in  law  to  all  intents  and  purposes  as  if  they  had  been 
made  within  such  county,  riding,  or  division." 

Among  the  circumstances  to  which  the  justices  would  have  regard 
before  making  the  order  would  be  the  ability  of  the  mother  to  maintain 
the  child,  and  the  fact,  if  such  there  be,  that  the  father  had  already 
made  a  sufS.cient  provision  for  them.  {Smith  v.  Moche,  6  0.  B.  N.  S. 
223 ;  28  L.  J.  G.  P.  237.)  So  also  the  justices  should  consider  any 
agreement  that  might  have  been  made  between  the  putative  father  and 
the  woman,  and  the  amount  of  provision  made  thereby,  and  whether  it 
had  been  perfoiTaed  or  not.  (Follett  v.  Koetzow,  2  B.  S  E.  730  ;  29 
L.  J.  M.  a  128.) 

The  order  may,  it  seems,  include  more  than  one  bastard  child,  if  be- 
gotten by  the  same  father  of  the  same  woman.  {R.  v.  Skin,  4  Bott. 
470.) 

Forms  of  the  orders  as  given  in  the  schedule  to  the  8  Vict.  c.  10  wiU 
be  found  at  the  end  of  this  article,  post,  p.  424,  et  seq.) 

By  8  Vict.  c.  10,  s.  1,  it  is  enacted,  "  that  where  any  proceedings  have 
been  had  or  taken  before  the  passing  of  the  Act,  or  shall  hereafter  be 
had  or  taken,  in  matters  of  bastardy,"  under  the  provisions  of  the  7  &  8 
Vict.  c.  101,  "  and  shall  have  been  set  forth  according  to  the  forms  in 
the  schedule  hereunto  annexed,  or  to  the  like  tenor  or  effect,  the  same 
shall  be  taken  respectively  to  have  been  and  to  be  valid  and  sufficient 
in  law  ;  provided  that  nothing  herein  contained  shall  prevent  any  court 
of  general  quarter  sessions  from  proceeding  to  hear  and  determine  the 
merits  of  any  case  brought  before  them  on  appeal  against  any  such 
order." 

The  recital  of  a  false  fact  necessary  to  give  jurisdiction  makes  the 
order  bad  if  its  falsity  appear  upon  the  facts  stated  in  a  case  sent  by  the 
sessions  to  the  Court  of  Queen's  Bench,  or  on  affidavits.  (iJ.  v.  Wilson, 
4  Nev.  £  M.  243.) 

The  adoption  of  the  statutory  forms  is  not  imperative,  but  it  is  ad- 
visable to  use  them  on  all  possible  occasions,  for  if  another  form  is  used 
the  statement,  even  of  more  than  need  be  stated,  if  incorrect  in  law  or 
fact,  may  render  the  order  bad.    (B.  v.  Browne,  2  Stra.  811.) 

The  caption  of  an  order  is  so  far  part  of  it,  that  it  may  constitute  an 
averment  sufficient  to  make  the  order  good ;    as  where  the  caption 
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stated  that  the  order  was  made  "  before  us,  the  Eev.  F.  S.,  clerk,  and 
T.  P.,  esquire,  her  Majesty's  justices  of  the  peace  for  the  said  riding, 
and  a  majority  of  the  justices  now  present,"  and  the  order  was  simply 
signed  by  them,  and  it  was  not  otherwise  stated  that  they  were  a 
majority  of  those  present,  the  caption  was  held  to  be  a  sufficient  state- 
ment to  that  elfect.     (Ex  parte  Boynton,  1  L.  M.  S  P.) 

If  the  statutory  form  of  order  is  not  followed,  all  the  evidence  must 
appear  on  the  order  to  have  been  given  on  oath.  (R.  v.  Justices  of  Bucks, 
1,4  L.  J.  M.  a.  45  ;  9  Jur.  306.)    ^,      " 

The  order  must  state  that  it  was  made  at  a  petty  sessions  holden  for 
the  division,  &c.,  in  which  the  woman  resides,  and  upon  a  summons 
issued  by  and  on  application  made  to  a  justice  acting  for  such  division, 
&c.  (Reg.  V.  Sickling,  7  Q.  B.  889 ;  Beg.  v.  Martin,  2  Q.  B.  1037.) 
And  the  petty  sessional  division  must  be  accurately  described  ;  but  the 
holding  of  the  petty  sessions  and  the  existence  of  a  petty  sessional  di- 
vision must  not  be  confounded.  Whenever  two  justices  meet  and  under 
their  commission  transact  business  within  their  powers,  they  then  hold 
a  petty  sessions,  if  it  be  not  a  quarter  or  special  sessions ;  but  the  place 
where  they  so  meet  does  not  thereby  become  a  petty  sessional  division, 
nor  by  any  act  or  acts  of  their  own  can  they  make  it  so,  if  such  place  be 
clearly  within  the  ambit  and  parcel  of  a  division  already  recognized. 
{Reg.  v.  Whitths,  13  Q.  B.  248  ;  18  L.  J.  M.  0.  96.) 

The  order  must  state  the  mother's  residence  to  be  within  the  petty 
sessional  division  of  the  justices.  {Reg.  v.  Higham,  7  E,  &  B.  557  ;  26 
L.  J.  M.  C.  116.) 

The  statutory  form  recites  that  application  had  been  "  made  to  one  of 
her  Majesty's  justices  of  the  peace  acting  for  this  division ; "  but  in  an 
order  where  the  word  "  in"  was  used  instead  of  "  for,"  it  was  held  that 
the  jurisdiction  of  the  justices  sufficiently  appeared.  (Reg.  v.  Milner, 
14  L.  J.  M.  a  157.) 

The  order  must  show  that  the  application  to  the  petty  sessions  for 
the  order  was  within  forty  days  from  the  service  of  the  summons.  (Reg. 
V.  Rose,  2  N.  8.  G.  166 ;  15  L.  J.  M.  G.  6.)  But  a  statement  of  the 
appearance  of  the  defendant  on  the  adjournment  of  the  hearing  and 
a  hearing  then  on  the  merits  will  cure  the  want  of  an  allegation  of  the 
service  of  the  summons  before  the  first  day  of  the  hearing.  (Bx  parte 
Boynton,  I  L.  M.  d:  P.  12  ;  R.  v.  Clayton^  3  East,  58  ;  R.  v.  Glegg,  1 
Stra.  475.) 

If  the  defendant  appears,  the  order  must  state  that  the  evidence  was 
given  in  his  presence  and  hearing ;  and  if,  after  appearance,  any  special 
circumstances  occurred  whereby  that  averment  cannot  with  truth  be 
made,  they  should  be  stated  on  the  face  of  the  order.  {Reg.  v.  Duke  of 
Grafton  <&  others,  17  L.  J.  M.  G.  125.)  If  the  defendant  appears  by 
attorney,  it  must  be  stated  that  the  evidence  was  given  in  the  presence 
and  hearing  of  the  attorney.  (R.  v.  Shipperbottom,  2  N.  S.  G.  641 ; 
16  L.  J.  M.  C.  113.)  And  it  is  absolutely  necessary  that  the  evi- 
dence should  be  stated  to  have  been  given  in  the  presence  of  one  of  the 
other.  (Reg.  v.  I>uke  of  Grafton,  iihi  sttp.)  If  the  defendant  does  not 
appear,  the  note  to  the  statutory  form  by  using  the  words  "  as  is  now 
proved  before  us  "  twice  with  reference  to  proof  of  service  of  the  sum- 
mons on  the  defendant  six  days  at  least  before  shows  that  it  is  necessary 
that  such  fact  should  be  clearly  proved,  and  should  therefore  be  stated. 
(Reg.  V.  Evans,  19  L.  J.  M.  G.  157.)  It  need  not  be  stated  that  the  evi- 
dence of  the  woman  was  given  on  oath  or  affirmation  as  it  is  not  neces- 
sarily to  be  inferred  that  the  blank  space  left  in  the  statutory  form  after 
the  words  "  evidence  of  such  woman  "  was  intended  to  be  so  filled  up. 
{Reg.  V.  JusUces  of  Gheshixe,  2  JV.  S.  G.  161  ;  15  L.  J.  M.  G.  3.) 

If  the  defendant  tender  no  evidence,  then  the  words  "  and  having 
also  heard  all  the  evidence  tendered  by  "  can  be  omitted. 

(Reg.  V.  Pearcy,  17  Q.  B.  902  ;  21  L.  J.  M.  G.  129.) 

The  order  must  state  that  the  evidence  in  corroboration  of  the  mother 
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was  in  some  material  particular,  and  if  it  omit  so  to  do  it  ■will  be  bad. 
{Meg.  V,  Read,  9  A.  dE.  619.) 

An  order  may  be  invalid  in  one  part,  and  enforceable  as  to  the  residue, 
if  the  bad  part  of  the  ordel-  can  be  clearly  severed  from  the  good.  (Beg. 
V.  Cfreen,  2  L.  M.  S  P.  130 ;  20  L.  J.  M.  0.  168  ;  Reg.  v.  MauldeUi  8  M. 
(fc  C.  78 ;  Reg.  v.  St.  Nicholas,  Leicester,  ZA.SE.1Q;  Beg.  v.  Wvmtef,  19 
L.  J.  M.  0. 185 ;  m.  V.  mUshwe,  12  A.  &  E.  792 ;  4  P.  cfe  I).  406  ; 
B.  V.  Oxley,  6  Q.  B.  256  ;  Ex  parte  Colley,  16  L.  T.  419.)  Thus  where 
an  order  was  made  for  the  payment  of  a  weekly  sum  from  the  birth  of 
the  Child,  *hel:e  it  appeared  that  the  birth  was  more  than  two  months 
before  the  application  was  made,  the  otder  was  held  good  as  to  the 
payiaents  jpayable  from  the  date  of  the  application  and  was  enforced  for 
so  much.  [Reg.  v.  Crreen,  20  L.  J.  M.  G.  168  ;  and  see  ex  parte  Sa/rri- 
son,  16  J'vi/r.  726  ;  19  L.  T.  114.)  But  if  the  bad  part  of  the  order  can- 
not be  clearly  severed  from  the  rest,  the  order  is  altogether  bad ;  thus, 
the  giving  of  costs  is  merely  ancillary  to  the  judgment,  and  therefore 
where  an  orde]?  is  bad  as  to  the  judginent,  it  is  not  maintainable  as  to 
the  costs.  {Be^.  v.  Stokt,  Bliss,  6  Q.  B.  158  ;  Beg.  v.  Green,  ubi  sup,) 
If  an  otder  be  void  for  defects  appealing  on  the  face  of  it,  it  may  be 
treated  as  no  ordeif  at  all,  and  the  parties  be  considered  in  the  same 
situation  as  if  the  first  justides  had  declined  to  make  any  otder  at  all, 
or,  having  drawn  up  an  order,  had  refused  to  sign  it.  (_Beg.  v,  Brisby, 
1  Ben.  O.  G.  416  ;  18  L.  J.  M.  G.  1S7.) 

The  order  may  be  amended  on  appeal  to  the  quarter  sessions,  tinder 
the  12  &  13  Vict.  c.  45,  s.  7,  if  there  were  sufficient  grounds  before  the 
justices  to  have  enabled  them  to  have  drawn  up  the  order  without  the 
omission.     {Beg.  V.  Bighorn,,  1  E.  S  B.  557  ;  26  L.  J.  M.  C.  116.) 

The  costs  of  an  attorney  or  counsel  may  fail-ly  be  allowedj  as  the 
statutes  contemplate  their  employment. 

But  the  justices  cannot,  if  the  application  be  dismissed,  order  the 
putative  father  his  costs  or  anything  of  the  kind,  for  neither  statute 
provides  for  such  an  adjudication.  (See  Reg.  v.  Machen,  14  Q.  B.  74  ; 
18  L.  J.  M.  €.  213.) 

How  and  when  enfordeahle.] — By  7  &  8  Vict.  c.  101,  s.  3j  "  If  at  any 
time  after  the  expiration  of  one  calehdar  month  from  the  making  of 
such  order  as  aforesaid,  it  be  made  to  appear  to  any  one  justice,  upon 
oath  or  affirmation,  that  any  sum  to  be  paid  in  pursuance  of  such  order 
has  not  been  paid,  such  justice  may,  by  warrant  under  his  hand  and 
seal,  cause  such  putative  father  to  be  brought  before  any  two  justices ; 
knd  ih  case  such  putative  father  neglect  or  refuse  to  make  payment  of 
the  sums  due  from  him  under  such  order,  or  since  any  commitment  for 
disobedience  tb  such  order  as  hereinafter  provided,  together  with  the 
Costs  attendihg  such  warrant,  apprehension,  and  bringing  up  of  such 
putative  father,  such  two  justices  may  by  warrant  under  their  hands 
and  seals  direct  the  sum  so  appearing  to  be  due,  together  with  such 
costs,  to  be  recovered  by  distress  and  sale  of  the  goods  and  chattels  of 
such  putative  father ;  and  may  brder  such  putative  fathet  to  be  de- 
tained ahd  kept  in  safe  custody  until  return  can  be.  conveniently  made 
to  such  warrant  of  distress,  unless  he  give  sufficient  security  by  way  of 
recognizance  of  Otherwise  to  the  satisfaction  of  such  justices  for  his 
appearance  before  two  justices  On  the  day  which  may  be  appointed  for 
the  return  of  Such  warrant  of  distress,  such  day  not  being  more  than 
seven  days  from  the  time  Of  takiiig  such  security ;  but  if,  upon  the  re- 
turn of  such  warrant,  or  if,  by  the  admission  of  such  putative  father,  it 
appear  that  no  sufficient  distress  can  be  had,  then  any  such  two  justices 
may,  if  thjef  see  fit,  by  warrant  under  their  hands  and  seals  cause  such 
putative  fethef  to  be  committed  to  the  common  gaol  or  house  of  cor- 
rection ot  the  county,  city,  borough,  or  place  where  they  may  have 
jurisdiction,  there  to  remain,  without  bail  or  mainprize,  for  any  term 
hot  exceeding  three  Calendar  months,  unless  such  sum  and  costs  and  all 
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reasonable  charges  attending  tlie  said  distress,  together  with  the  costs 
and  charges  attending  the  commitment  and  conveying  to  gaol  or  to  the 
house  of  correction,  and  of  the  persons  employed  to  convey  him  thither, 
be  sooner  paid  and  satisfied.  Provided  that,  if  the  woman  have  allowed 
the  weekly  payment  to  be  in  arrear  for  more  than  thirteen  successiYe 
weeks  without  application  to  a  justice,  the  man  shall  not  be  called  upon 
to  pay  more  than  the  amount  due  for  thirteen  weeks  in  discharge  of  the 
whole  debt ;  and  no  warrant  of  distress  shall  be  issued  for  more  than 
the  amount  of  arrears  for  thirteen  weeks'  payment  in  discharge  of  the 
whole  arrears  or  debt. 

The  7  &  8  Vict.  c.  101,  s.  5,  provides  to  whom  the  money  under  the 
order  is  to  be  paid.    (See  rniie,  p.  414.) 

And  8  &  9  Yiot.  e.  10,  s.  8,  after  reciting  that  doubts  had  been  enter- 
tained whether  the  power  of  committal  given  by  the  7  &  8  Vict.,  c.  101, 
s.  3,  existed  where  it  is  shown  that  the  putative  father  has  goods  and 
chattels  whereon  a  distress  might  be  levied,  but  the  same  are  not  within 
the  jurisdiction  of  such  justices,  it  ia  enacted, "  that  the  said  justices  are 
and  shall  be  empowered  to  commit  any  such  putative  father  to  prison 
according  to  the  provisions  of  the  said  Act,  if  it  appear  on  the  return  of 
such  distress-warrant,  or  on  the  admission  of  the  putative  father  that 
no  sufficient  distress  can  be  had  on  any  goods  or  chattels  within  the 
jurisdiction  of  the  justices  before  whom  he  shall  have  been  brought  on 
such  warrant  of  apprehension." 

Application  for  enforcing  such  order  may  be  made  not  only  by  the 
mother,  but  by  the  person  appointed  to  have  the  custody  of  such  child 
under  7  &  8  Vict.  c.  101,  s.  5  ;  but  no  officer  of  any  parish  or  union  may 
conduct  any  application  to  enforce  any  such  order,  or  in  any  way  cause 
such  application  to  be  made,  uudei:  a  penalty  of  forty  shillings  ;  but  in 
case  of  the  death  or  incapacity  of  the  mother,  and  the  child  becoming 
chargeable,  the  board  of  guardians  of  the  union,  or,  in  default  of  such, 
the  overseers  of  the  poor  of  the  parish  or  place  where  the  child  has 
become  chargeable,  may  apply.     (7  &  8  Vict.  c.  101,  s.  7,  ante,  p.  414.) 

If  the  application  to  enforce  the  order  is  made  by  the  guardians  of  an 
union  or  overseers  of  a  place,  under  the  7  &  8  Vict.  c.  101,  the  warrant 
should  show  that  the  child  was  chargeable  to  the  union  or  place  re- 
spectively, (see  B.  V.  Wilson,  4:  N.  &  M.  243,)  but  probably  need  not 
state  the  circumstances  under  which  it  became  chargeable.  (iJ,  v.  Lewis, 
bA.SE.  881.) 

If  an  application  be  made  by  the  overseers  of  a  township  under  the 
7  &  8  Vict.  0.  101,  s.  7,  it  must  appear  that  it  was  not  in  a  union. 
(See  Reg.  v.  Smith,  7  Q.  B.  543  ;  B.  r.  Justices  of  Wiltshire,  12  A.  & 
E.  793 ;  B.  v.  Oxky,  6  Q.  B.  256.) 

If  the  mother  desires  to  abandon  an  order  she  has  obtained  and  to 
have  a  fi-esh  hearing  and  fresh  order,  she  must  restore  the  opposite 
party  to  the  condition  in  which  he  would  have  been  if  it  had  not  been 
made.  {Beg.  v.  Hinchliff,  10  Q.  B.  356.)  She  must  therefore  pay  the 
whole  costs  of  the  order  sought  to  be  abandoned.    (J6.) 

The  justices  in  petty  sessions  cannot  take  notice  of  a  previous  order 
from  their  own  personal  knowledge  of  it.  (Beg.  v.  Bridgman,  2  N.  S. 
C.  232.;  15  L.  J.  M.  0.  44,  see  arvte,  p.  412.) 

As  the  statute  giving  the  appeal  does  not  stay  execution  pending 
the  appeal,  and  as  the  recognizance  to  try  the  appeal  entered  into  by 
the  putative  father  only  provides  for  the  payment  of  costs  and  not  for 
the  payment  of  ari-ears  of  maintenance  money,  if  the  order  be  con- 
firmed he  is  liable  to  pay  according  to  the  order,  and  a  justice  has 
jurisdiction  to  enforce  it  by  his  waiTant  in  the  manner  hereinbefore 
mentioned,  after  the  notice  of  appeal  and  recognizance,  and  before 
the  time  for  hearing  of  the  appeal  has  run  out.  And  he  ought  to  do  so 
in  a  case  where  he  thinks  that  the  father  never  meant  bond  fide  to  try 
the  appeal,  and  that  he  only  intended  to  harass  the  mother,  or  is  pre- 
paring to  leave  the  country  for  the  purpose  of  evading  the  order,  or  the 
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like  ;  but  he  ought  not  to  do  so  in  the  vast  majority  of  cases.  (Kendall 
V.  Wilkinson,  AE.  &B.  680 ;  24  L.  J.  M.  C.  89.) 

The  justices  have  a  discretion  as  to  enforcing  the  order  of  main- 
tenance, and  if  in  the  exercise  of  discretion,  as  for  instance  after  ex- 
amining into  the  circumstances  of  the  putative  father  and  mother,  they 
determined  not  to  exercise  it,  the  Court  of  Queen's  Bench  would  not 
control  their  discretion  by  issuing  a  rule  to  order  them  to  issue  their 
■warrant ;  but  if  they  do  so  on  a  ground  which  amounts  to  a  decliniag 
of  jurisdiction,  the  court  wiU  do  so.  (Beg.  v.  Pilkington,  2  E.  d;  B. 
553  ;  see  also  Follit  v.  Koetzow,  ante,  p.  415  ;  Smith  v.  Boche,  ante, 
p.  415.) 

Where  justices  made  an  order  on  the  mother,  and  at  the  same  sitting 
afterwards  made  the  order  on  the  father  who  was  told  at  the  time  of 
the  latter  order,  but  the  order  made  on  the  mother  was  served  upon 
him  ;  and  upon  his  refusal  to  pay  the  sum  ordered,  a  correct  copy  of 
the  order  made  on  him  was  served  upon  him,  but  he  again  refused  to  pay 
on  account  of  the  first  order  delivered  to  him,  he  was  committed  for 
not  paying  by  a  justice,  and  it  was  held  that  the  justice  was  right. 
{Wilkins  v.  Hemsworth,  1  A.  S  E.  807,  816  ;  see  B.  v.  Allen,  15  East, 
346.) 

Now  by  the  Mutiny  Act,  (28  Vict.  c.  11,  s.  40),  no  order  for  the  main- 
tenance of  his  bastard  chUd  can  be  enforced  against  a  soldier,  nor  can 
disobedience  to  any  such  order  be  punished.  So  that  the  effect  of  Beg, 
V.  Ferrall,  (2  Ben.  G.  G.  51 ;  20  L.  J.  M.  0.  59,)  is  now  destroyed. 

The  father  may  be  indicted  for  disobedience  to  the  order,  just  as  in 
the  case  of  any  other  legal  order  of  justices.  (Beg.  v.  Brishy,  1  Den. 
G.  G.  416  ;  18  L.  J.  M.  G.  167  ;  Beg.  v.  Ferrall,  2  Den.  0.  C.  51  ;  20 
L.  J.  M.  G.  39.) 

Power  of  appeal.] — The  putative  father,  if  he  is  dissatisfied  with 
the  decision  of  the  justices  either  in  fact  or  law,  can  appeal  to  the 
Court  of  Quarter  Sessions  ;  (7  &  8  Vict.  c.  101,  s.  4 ;)  or  if  he  thinks 
their  decision  erroneous  only  in  point  of  law,  he  may  require  them  to 
state  and  sign  a  case,  \mder  the  20  &  21  Vict.  c.  43,  for  the  opinion  of 
one  of  the  superior  courts. 

Notice  of  appeal  To  quarter  sessions."} — By  the  7  &  8  Vict.  c.  101,  s.  4,  "If  within 
twenty-four  hours  after  the  adjudication  and  making  of  any  order  on 
the  putative  father  as  aforesaid,  such  putative  father  give  notice  of 
appeal  to  the  mother  of  the  bastard  child,  and  also  within  seven  days 
give  sufiicient  security  by  recognizance  or  otherwise  for  the  payment 
,  of  costs  to  the  satisfeiCtion  of  some  one  justice  of  the  peace,  it  shall 

Kecognizances.  be  lawful  for  such  putative  father  to  appeal  to  the  general  quarter 
sessions  of  the  peace  to  be  holden  after  the  period  of  fourteen  days  next 
after  the  making  of  the  said  order  for  the  county,  city,  borough,  or 
place  for  which  such  petty  sessions  may  have  been  held;  and  the  justices 
in  such  quarter  sessions  assembled,  or  the  recorder,  as  the  case  may  be, 
shall  thereupon  hear  and  determine  such  appeal,  and  shall  order  such 
costs  to  be  paid  by  either  party  as  to  them  or  him  may  seem  fit." 

Eecordet.  By  8  Vict.  c.  10,  s.  11,  it  is  enacted,  that  in  the  7  &  8  Vict.  c.  101, 

and  in  the  8  Vict.  c.  10,  "  The  word  '  recorder '  shall  be  taken  to  apply 
to  any  person  who  shall  preside  as  the  judge  at  any  court  of  general 
quarter  sessions  held  for  any  city,  borough,  liberty,  or  other  place  of 
limited  jurisdiction." 

By  the  8  Vict.  c.  10,  s.  3,  it  is  enacted,  "  That  the  condition  of  such  re- 
cognizance shall  be  for  the  appearance  of  the  said  putative  father  at 
such  general  quarter  sessions  of  the  peace  as  is  required  by  the  said  Act, 
and  his  trial  of  the  appeal  thereat,  and  the  payment  of  such  costs  as  he 
shall  be  then  and  there  ordered  to  pay ;  and  that  in  respect  of  any 
order  to  be  made  after  the  passing  of  this  Act,  the  party  entering  into 
any  such  recognizance  shall  forthwith  give  or  send  a  notice  in  writing 
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of  his  having  so  entered  into  such  recognizance  to  the  woman  in  whose     4.  Proceed- 
favour  the  said  order  shall  have  been  made  ;  and  unless  he  shall  enter  ings  to  obtain 
into  the  recognizance  before  one  of  the  justices  who  shall  have  made  the       Bastardy 
order,  to  one  at  least  of  such  justices,  and  in  default  of  his  giving  or        Orders. 

sending  such  notice  or  notices  as  aforesaid,  the  appeal  shall  not  be  

allowed;  provided  that  the  sending  of  such  notice  or  notices  by  the 
post  shall  be  taken  to  be  suflBcient." 


Notice  of  appeal.] — The  notice  may  be  verbal,  and  need  not  be  in 
writing.  {Beg.  v.  Justices  af  HuntingdonsMre,  4  N.  S.  0.  101  ;  19  L.  J. 
M.  C.  12  ;  Beg.  v.  Justices  of  Surrey,  5  B.  S  A.  539  ;  Beg.  v.  Justices 
of  Salop,  4  B.  <&  A.  626.)  It  must  be  given  within  twenty-four  hours 
after  the  adjudication  and  making  of  the  order ;  and  the  order  is 
deemed  to  be  made  the  moment  the  justices  have  orally  pronounced  their 
decision  in  court.  {Bx  parte  Johison,  3  B.  <b  S.  947 ;  32  L.  J.  M.  0. 
193  ;  overruling  B.  v.  Justices  of  Flintshire,  2  N.  S.  0.  236  ;  15  L.  J. 
M.  0.  50.)  The  time  of  appealing,  therefore,  runs  from  the  time  of 
pronouncing  the  order  and  not  after  service  or  notice  of  the  order.  {Ex 
parte  Johnson,  ubi  mp.  ;  Beg.  v.  Justices  of  Derbyshire,  1  Q.  B.  193  ;  1 
N.  S.  G.  645  ;  14  L.  J.  M.  C.  84  ;  Beg.  v.  Justices  of  Muntingdmi- 
shi/re,  19  M.  0.  L.  J  127.)  The  signatures  to  the  order  must  be  taken 
to  be  affixed  nunc  pro  tukc.  The  notice  must  be  given  within  twenty- 
four  hours  after  the  adjudication  and  making  of  the  order,  and  would 
be  bad  if  made  after  that  period  of  time  has  elapsed,  although  it  be 
given  during  the  day  following  the  making  of  the  order.  But  Sunday 
is  excluded  in  this  computation  of  time,  and,  therefore,  where  the  order 
was  made  at  five  o'clock  on  Saturday,  and  the  notice  of  appeal  was 
not  given  imtil  the  following  Monday  morning,  it  was  held  to  be  in 
time.  {Beg.  v.  The  Justices  of  Middlesex,  3  J^.  S.  C.  152;  17  L.J. 
M.  a  111.) 

If  the  defendant  gives  notice  of  appeal  within  twenty-four  hours 
after  the  making  of  the  order  in  fact  it  is  immaterial  that  the  order 
bears  an  earlier  date,  and  evidence  is  admissible  to  show  when  the 
order  was  in  truth  made,  notwithstanding  the  date.  (Beg.  v.  The  Jus- 
tices of  Flintshire,  2  N.  S.  C.  236 ;  15  L.  J.  M.  C.  50,  overruled 
as  to  the  time  of  the  order  being  made.) 

It  is  not  necessary,  if  the  notice  of  appeal  be  a  written  one,  that  it 
should  be  served  personally,  but  it  will  be  sufficient  if  left  at  the 
woman's  dwelling-house  under  circumstances  that  it  can  reasonably  be 
presumed  to  have  come  to  her  hands.  (Reg.  v.  Nwivn,  1  N.  S.  0. 
19  ;  Beg.  v.  Justices  of  North  Riding  of  Yorkshire,  7  Q.  B.  154  ;  14  L.  J. 
M.  0.  91 :  Beg.  v.  Justices  of  Huntingdonshire,  ubi  swp.') 

No  grounds  of  appeal  need  be  stated.  {Reg.  v.  JttsUces  of  Derby- 
shire, 1  N.  S.  0.  411.) 

No  practice  of  sessions  can  dispense  with  the  requirements  of  a 
statute  as  to  preliminaries  to  an  appeal.  {Reg.  v.  Justices  of  Lincoln- 
shire, 3B.SG.  548.) 

The  notice  of  appeal  must  be  proved  if  given  orally  by  the  appellant, 
or  some  who  heard  it  given,  or  by  the  woman  herself,  as  she  is  made  a 
competent  witness  on  the  "  trial "  of  an  appeal,  and  this  proof  is  part  of 
the  trial.     {Beg.  v.  Justices  of  Middlesex,  17  L.  J.  M.  G.  III.) 

By  the  8  Vict.  c.  10,  s.  6,  it  is  enacted  "  that  on  the  trial  of  any  such 
appeal  before  any  court  of  quarter  sessions  the  justices  therein  assem- 
bled, or  the  recorder,  (as  the  case  may  be,)  shall  hear  the  evidence  of 
the  said  mother,  and  such  of  her  evidence  as  she  may  produce,  and  any 
evidence  tendered  on  behalf  of  the  appellant,  and  proceed  to  hear,  and 
determine  the  said  appeal  in  other  respects  according  to  law,  but  shall 
not  confirm  the  order  so  appealed  against,  unless  the  evidence  of  the 
said  mother  shall  have  been  corroborated  in  some  material  particular 
by  other  testimony  to  the  satisfaction  of  the  said  justices  in  quarter 
sessions  assembled,  or  the  said  recorder."     The  mother's  Evidence  is 
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4.  Proceed-     also  now  admissible  under  14  &  15  Vict.  c.  99,  s.  2,  tit.  "Evidence,'' 
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Bastardy  The  recognizance  and  notice  of  recognizance  must  also  be  proved,  but 

Orders.        it  is  sufficient  as  to  the  Jatter  that  it  was  sent  by  the  jiost.    (8  Vict. 

c.  10,  s.  3,  anie,  p.  420.) 

The  latter  part  of  the  above  6th  section  does  not  apply  when  the 
appellant  withdraws  irom  his  case,  and  it  is  not  tried  out,  and  therefore 
the  court  is  justified  in  confirming  an  order  under  such  circumstances 
without  hearing  the  evidence  of  the  woman  or  the  corroborative 
evidence  in  a  material  particular.  (Beg,  v.  Justices  of  Bucks,  3  N. 
S.  C.  620  ;  18  L.  J,  M.  0.  113.) 
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Service  of  Notice  of  Hecognizance  to  ATotW.]— Service  may  Tje  made 
by  the  attorney  of  the  appellant.  The  sending  of  such  notice  by  post  is 
a  sufficient  service.    (8  Vict.  c.  10,  B.  3,  ante,  p.  420.) 

The  party  entering  into  the  recognizance  to  appeal,  must  forthwith 
give  notice  of  his  having  done  so  to  the  mother  of  the  child,  and  that 
means  with  as  little  delay  as  the  circumstances  will  reasonably  admit 
of,  and  an  interval  of  seventeen  days  <!OBsumed  in  attempting  to  serve 
the  mother  personally,  which  was  not  necessary  to  be  done,  is  too 
great.  {Mx  parte  Lowe,  Z  D.d:  L.  737 ;  see  Beg.  v.  Justices  of  Cheshire, 
11  Jur.  170.) 

If  due  service  of  the  notice  of  .  recognizance  is  admitted  by  the 
woman  or  her  attorney,  it  is  evidence  of  service  in  due  time,  upon 
which  the  sessions  may  act  and  tear  the  appeal,  whatever  the  lapse  of 
time  may  have  been.  (Reg.  v.  Justices  of  Gloucestershire,  1  B.  0.  Cos. 
29  ;  16  L.  J.  M.  a  57.) 

Where  due  notice  of  the  recognizance  was  sent  by  post,  addressed  to 
the  mother  at  her  place  of  residence,  but  the  mother  was  in  fact  dead 
at  the  time  of  the  sending,  the  appellant  was  held  exciised  by  the  act 
of  God  from  giving  notice  of  appeal,  and  the  sessions  were  ordered  to 
hear  the  appeal,  ^eg.  v.  Justices  of  Leicestershire,  4  N.  S.  Gas.  124 ; 
16  Q.  B.  88  ;  19  L.  J.  M.  C.  209.) 

The  notice  of  recognizance  need  not  state  that  the  recognizance  lias 
the  several  conditions  required  by  the  statute.  (Reg.  v.  Molhorow,  14 
Q.  B.  421.)  It  is  sufficient  if  the  notice,  reasonably  construed,  give 
sufficiait  information.  (R,  v.  Leeds  Rec,  1  &  C.  Cos.  50  ;  21  L.  J.  M. 
0.171.) 

If  notice  of  recognizance  is  not  duly  given,  tie  aweal  is  not  to  Tse 
allowed,  and  the  sessions  cannot  confirm  the  order  ;  0Reg.  v.  Holborow, 
14  L.  J.  Q.  B.  421 ;)  but  the  justice  is  not  the  proper  person  to  decide 
on  the  validity  of  the  notice  of  appeal,  and  tberefore  he  must  take  the 
recognizance  of  the  appellant  to  appeal,  whether  due  notice  of  appeal 
has  in  his  opinion  been  .given  or  not  to  the  woman.  (Re  Carter,  24  L.  J. 
M.  C.  72.) 

The  order  of  quarter  sessions  must  state  tie  existence  of  tie  circum- 
stances and  the  performance  of  the  conditions  necessary  to  give  juris- 
diction, and  therefore  it  must  show  due  notice  of  appeal,  and  due  enter- 
ing into  recognizances,  imder  7  &  8  Vict.  c.  101,  s.  4,  and  sending  notice 
of  recognizance  under  8  &  9  Vict.  c.  10,  s.  3.  (Reg.  v.  Justices  of 
Jlampshire,  9  Dowl.  P.  C.  171.) 


Costs  ofApfeal] — If  the  case  lias  been  called  on, 'but  on  a  preliminary 
objection  for  a  defect  in  the  notice,  or  such  like,  it  is  dismissed,  coste 
"may  be  given  under  the  7  &  8  Vict.  c.  101,  s.  4.  (R.  v.  Exeter  Rec., 
5  Q.  B.  342.)  So  the  entry  of  an  appeal,  and  the  calling  on  of  the  case, 
and  dismissal  of  the  case,  for  the  non-appearance  of  one  of  the  parties, 
would  justify  the  court  in  giving  costs.  (See  Reg.  v.  Stanvper,  1  Q.  B. 
119.) 

But  it  would  seem  that  there  is  no  power  to  give  costs  if  the  appeal  be 
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not  allowed  by  reason  of  no  notiqe  of  reoognizsince  being  duly  giyen'    4.  Proceed,- 
{Reg.  V.  Holhorow,  14  Q.  B.  421.)  kigs  to  ohtg,m 

The  quarter  sessions  may  reserve  any  question  of  law  a,rising  on  the      Bastardy 
trial  of  the  appeal  for  the  decision  of  the  Court  of  Queen's  Bench.  Orders. 

Inasmuch  as  the  7  &  8  Vict.  c.  101;  requires  the  evidence  of  the   

mother  to  be  corrpborated  to  the  satisfaction  of  the  justices,  it  cannot 
be  reserved  for  the  Court  of  Queen's  Bench  to  gay  whether  evidence 
offered  on  the  trial  of  the  appeal  was  sufficient  to  justify  them  in  con- 
firming the  order,  (Beg.  v.  Fearcy,  17  Q.  B.  193  ;  21  L.  J.  M.  C), 
though  the  Court  of  Queen's  Bench  may  be  asked  whether  the  evidence 
was  admissible  or  not, 

Ahandorvment  of  Appeal.'] — By  the  8  Vict.  c.  10,  s.  5,  it  is  enacted  Abandonment  of 
that  "if  at  any  time  before  the  hearing  of  the  appeal  the  putative  appeal, 
father,  who  shall  baye  entered  into  his  recognizance  for  the  trial  of 
the  appeal  and  the  payment  of  costs,  shall  give  notice,  in  writing,  of 
his  abandonment  of  the  appeal  to  the  mother  of  the  child,  in  whose 
favour  the  order  shall  have  been  made,  and  to  the  justice  or  justices 
before  whom  the  said  recognizance  sh^U  have  been  taken,  and  shall  pay 
or  tender  to  the  said  mother  all  sums  then  due  under  the  said  order, 
and  such  costs  and  expenses  as  she  shall  have  incurred  by  reason  of 
such  notice  of  appeal,  the  said  recognizance  so  entered  into  by  the  said 
putative  father  shall  not  be  estreated  nor  in  any  manner  put  in  force  or 
otherwise  proceeded  with." 

Certiorari.'] — ^The  order  may  be  removed  by  the  defendant,  either  Order  may  be 
before  or  after  appeal,  to  the  quarter  sessions  into  the  Court  of  Queen's  removed  by 
Bench  by  writ  of  certiorari,  for  the  purposg  of  quashing  it.  """^  toran. 

The  court  will  decide  upon  its  validity  or  invalidity  by  the  matters 
appearing  on  the  face  of  the  order,  unless,  indeed,  the  objection  be  that 
the  justices  who  made  it  had  no  jurisdiction,  and  that  fact  only  appears 
on  affidavit,  for  then  the  court  will  look  to  the  affidavits.  (Beg.  y, 
Bolton,  1  Q.  B.  66.) 

They  will  quash  the  order  if  it  appear  that  the  justices  making  it  had  Qiasblng  for 
not  sufficient  jurisdiction  so  to  do  ;  (-B.  v.  Tenant,  2  Stra.  716  ;)  or  if  S^diction. 
the  reasons  for  the  adjudication  be  given  and  they  are  not  sufficient ; 
{R.  V.  Browne,  2  Stra.  811  ;)  or  for  a  defect  in  the  service  of  the  sum- 
mons, when  the  order  has  been  made  without  the  defendant's  appear- 
ance ;  (JReg.  v.  Evans,  19  L.  J.  M.  0.  151  ;  Reg.  v.  Sigham,  7  KS  B. 
657  ;  26  L.  J.  M.  G.  116  ;)  but  if  the  proceedings  are  regular  upon  the 
face  of  them  to  induce  the  court  to  set  aside  such  proceedings,  on  the 
ground  of  defective  service  of  summons,  and  the  absence  in  consequence 
of  the  defendant  at  the  hearing,  the  affidavits  must  show  that  the 
defendant  was  not  the  father  of  the  child,  so  as  to  make  out  that  an 
unjust  charge  has  been  attempted  to  be  fastened  on  him  by  reason  of 
his  absence.  (Reg.  v.  Davis,  1  B.  G.  Gas.  191 ;  22  L.  J.  M.  G.  143.) 
And  the  order  will  be  quashed  if  the  service  of  the  summons  was 
beyond  the  limits  of  England  and  Wales.  {Reg.  v.  Lightfoot,  6  E.  S  B. 
822  ;  25  L.  J.  M.  C.  115.) 

The  court  will  quash  an  order  on  ceritorari  wMch,  after  recitkig  that  Befecta  in  form, 
the  putative  father  had  been  summoned  and  had  appeared,  should  omit 
to  state  that  the  proof  was  made  in  his  presence  and  hearing ;  {Reg.  v. 
Duke  of  Orafton,  17  L.  J.  M.  G.  125 ;)  but  it  is  sufficient  if  the  evidence 
was  stated  to  have  been  given  in  the  presence  and  hearing  of  the  attorney 
attending  on  behalf  of  the  father.  {Reg.  v.  SMpperhottom,  16  £.  J. 
M.  G.  113,  see  amfe,  p.  417.)  It  is  suffieient,  under  the  8  Vict.  c.  10,  if 
the  order  recites  that  the  justice  to  whom  the  application  was  made 
usually  acted  "in''  the  division  without  saying  "for"  the  division. 
{Ante,  p.  417.) 

The  order  need  not  state  the  evidence  to  have  been  on  oath,  {Reg.  v. 
Justices  of  Cheshire,  16  L.  J.  M.  C.  3,)  but  it  must  sho-sy  that  it  was 
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4.  Proceed-     applied  for  witli  due  time 
inga  to  obtain   M.  C.  6.) 


9i3as!tatt(».  [s.  V. 

(Seg.  V.  Rose,  2  N.  S.  C.  166  ;  15  L.  J. 


Bastardy 

Orders- 


Amendment, 


The  order  on  certiorari  may  be  quashed  as  to  part,  and  supported  as 
to  the  rest.  (See  Ji.  v.  Oreen,  2  L.  M.  S  P.  130  ;  20  L.  J.  M.  C.  168, 
and  ante,  p.  418.  See  on  form  of  order,  ex  parte  Boynfon,  1  L.M.S  P.  12.) 

The  order  may  be  amended  for  a  defect  in  form  by  the  court,  on  the 
argument  of  the  certiorari  under  the  12  &  13  Vict.  c.  45,  s.  7  ;  see  ante, 
tit.  "  Amendment,"  pp.  169,  170. 

Mandamiisi] — If  the  justices  refuse  improperly  to  hear  the  application, 
the  Court  of  Queen's  Bench  will  compel  them  by  writ  of  ma/iidamus  to 
hear  the  evidence  and  adjudicate  upon  it.  {Jones  v.  Machen,  3  N.  S.  C. 
629  ;  Ex  parte  Westerm-an,  16  L.  J.  420 ;  Beg.  v.  Brisbey,  2  G.  S  K. 
962  ;  18  L.  J.  M.  C.  157.) 

The  justices  cannot  refuse  to  hear  a  second  application,  because  they 
have  inquired  into  the  matter  before  and  dismissed  the  complaint, 
whether  the  dismissal  was  in  the  nature  of  a  nonsuit,  or  a  hearing  on 
the  merits,  since  they  thereby  decline  jurisdiction.     See  ante,  p.  412. 

A  numdamMs  to  hear  an  appeal  must  be  applied  for  promptly,  but 
where  an  option  was  given  at  the  January  sessions  to  an  appellant 
either  to  take  a  case  or  issue  a  mandamMS,  an  application  for  a  num- 
damus  was  held  not  to  be  too  late,  though  made  in  Easter  Term.  {Beg. 
V.  Justices  of  Cheshire,  15  L.  J.  M.  C.  114.) 


(1.)  Form  of 
application  by  a 
woman  with 
child.     (8  Vict. 
0. 10,  Sched. 
No.  1.) 


}      Application  and  deposition  of  u.  single  woman  residiiig  at 

to  wit.  i  in  the  county,  [or  "city,  horough,  or  other  place,  as  the  case 

may  ic,"]  of  taken  upon  oath  hefore  me  the  v/ndersigned,  one  of  her 

Majesty's  justices  of  the  peace,  acting  for  the  petty  sessional  division  of 
in  the  said  cov/rtty  of  [or  "  city,  horough,  or  other  plaee,"]  in  which  she 

resides,  this  day  of  a.d.  186     ,  who  wpon  her  oath,  [or  "  affirmation'"'\, 

saith  that  she  is  now  with  child,  and  that  of  ,  in  the  county  of  , 

is  the  father  of  the  child  with  which  she  is  now  pregnant,  and  maheth  applica- 
tion for  a  summons  to  be  served  upon  the  said  ,  so  alleged  hy  her  to  he 
the  father  of  the  said  child,  to  appewr  at  a  petty  sessions  to  he  holden  after  the 
hirth  of  such  child  for  the  petty  sessional  division,  [oi  "city,  horough,  or  other 
place,'']  of  ,  in  which  I  usually  act  to  answer  such  complaint,  as  she 
shall  there  and  then  m/xJce  touching  the  premises. 
Exhibited  and  sworn  before  me  the  day  and  year  first  ahove  written. 

J.  S. 


(2.)  rorm  of 
summons  on 
application  by 
woman  with 
chUd.  (8  Vict. 
c.  10,  Sched, 
No.  2.) 


To  ,  of  the  pansh  of  ,  in  the  comity  of 

;   Whereas  an  application  hath  been  made  to  me,  the  undersigned,  one  of 
her  Majesty' s  justices  of  the  peace  for  the  cownty  [or  "  dty,  borough, 
or  other  pla/:e,"'\  of  ,  hy  single  woman,  residing  at  in  the 

petty  sessional  <Mmsion  of  the  said  county,  [or  ".  city,  horough,  or  other  place,"] 
for  which  I  act,  now  with  child,  of  which  child  she  hath  this  day  duly  sworn  on 
oath,  [or  "  affirmed,"]hefore  the  said  justice,  that  you  a/re  the  father,  foi-  a  summons 
to  he  served  on  you  to  appea/r  at  a  petty  sessions,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided :  These  are  therefore  to  require  yon  to 
appea/r  at  the  petty  session  of  the  justices,  holden  at  ,  being  the  petty 

sessions  for  the  division,  [or  "city,  borough,  or  other  place"]  of  in  which 

I  usually  act,  on  ,  [insert  some  day  when  the  petty  session  will  be 

held  after  the  birth  of  the  child,  and  at  such  a  distance  of  time  that  six  days 
at  least  may  elapse  after  the  issuing  of  the  summons,  and  the  service  on  the 
man,  or  at  his  place  of  abode,  before  the  petty  session,]  the  _  day  of 

J  at  A.  D.  to  answer  any  complaint  which  she 

shall  then  and  there  rfiake  against  you,  touching  the  premises. 


s.  v.] 

Herein  faM  you  not. 
Qiven  under  my  hand  at 
borough,  or  other  place,"]  of 


ISastartrg. 


,  in  the  county  of 
this  day  of 


,  [or  "  city, 

A.  D. 

J.S. 
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5.  Forms. 


Note.— If  you  neglect  to  appearat  the  petty  sessions,  as  above  stated,  the  justices 
upon  proof  that  this  summons  has  been  duly  served  upon  you,  or  left  at  yow  last 
place  of  abode,  may ,  proceed,  if  they  think  fit,  at  the  petty  sessions  therein 
named,  to  make  am,  order  upon  you,  as  the  putative  father  of  the  child,  above  re- 
ferred to,  to  pay  a  weekly  sum  to  the  said  mother,  for  its  maintenance,  and  other 
sums  for  costs  and  expenses. 


to  wit. 


ii.\ 


The  information  and  application  of 
at  ,  in  the  county  of 


!  woman,  resid 
before  me,   the  undersigned. 


(3.)  Application 
for  a  summons 
one  of  her  Majesty's  justices  of  the  peace,  acting  for  the  petty  sessional  division   ^i™  birth" 
of  ,  in  the  said  county  of  ,  [or  "  dty,  borough,  or  other  place,    (g  vict.  c.  10, 

as  the  case  may  be,"]  in  which  she  resides,  this  day  of  Sched.  No.  8.')  ] 

in  the  yea/r  of  ou/r  Lord,  one  thousand  eight  Jiundred  a/nd  sixty  ,  who 

saith  that  she  hath  been  delivered  of  a  bastard  child,  since  the  passing  of  the  Act 
of  the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled,  "  An  Act  for  the 
further  amendment  of  the  Laws  relating  to  the  poor  in  Engla/nd,"  and  within 
twelve  months  before  this  day,  to  wit,  oji  the  day  of  ,  in  the 

year  of  our  Lord,  one  thousand  eight  hundred  amd  sixty  ,  and  alleges 

that  one  ,  of  ,in  the  county  of  ,  is  the  father  of 

such  child,  and  maketh  application  to  me  for  a  summons  to  be  served  upon  the  said 
to  appear  at  a  petty  session  to  be  holdenfor  the  petty  sessional  division 
[or  "  city,  borough,  or  other  place,"]  in  which  I  usually  act,  to  answer  such  com- 
plaint, as  she  shall  then  and  there  make,  tmiching  the  premises. 
ExJMted  before  me,  the  day  and  year  first  above  written. 

J.S. 


4 


To  ,  of  the  parish  of  ,  in  the  county  of 

to  wit.  5  Whereas  application  hath  been  this  day  made  to  me,  the  undersigned, 
one  of  her  Majesty's  justices  of  the  peace,  for  the  county  of  ,  ["city, 

borough,  or. oth^er  place,"]  by  ,  single  woman,  residing  at  ,  in 

{lie  petty  sessional  division  of  the  said  county,  ["  city,  borough,  or  other  place,"]  for 
which  I  act,  who  hath  been  delivered  of  a  bastard  child,  sinm  the  passing  of  the 
Act  of  the  eiglvth  yea/r  of  the  reign  of  her  present  Majesty,  intituled,  "An  Act  for 
the  further  amendment  of  the  laws  relating  to  the  poor  in  Engla/nd,"  within  twelve 
calendar  months  from  the  date  hereof,  and  of  which  bastard  child  she  alleges  you 
to  be  the  father,  for  a  sum/mons  to  be  served  upon  you  to  appear  at  the  petty  sessions 
of  the  peace,  according  to  the  form  of  the  statute  in  such  case  made  and  provided. 
These  are  therefore  to  require  you  to  appea/r  at  the  petty  session  of  the  justices, 
holden  at  ,  being  the  petty  session  for  the  division,  ["city,  borough,  or 

place,"]  in  which  I  usually  act,  on  the  day  of  ,  [insert  a  day, 

"  after  the  expiration  of  six  days  at  least,"  from  the  date  of  the  summons,  or 
the  day  when  the  same  can  be  served  upon  the  putative  father,  or  at  his  last 
place  of  abode,  if  he  have  one,]  at  o'clock,  in  the  noon,  A.  D.  186     , 

to  ansioer  any  complaint  which  she  shall  then  and  there  make  against  you,  touching 
the  premises. 

Herein  fail  you  not.  ' 

Given  under  my  h/md  at  ,  in  the'county,  ["city,  borough,  or  place"] 

of  this  day  of  ,  A.  D.  186    . 

J.S. 

Note.— If  you  neglect  to  appear  at  the  petty  sessions  as  above  stated,  the  justices 
upon  proof  that  this  summons  has  been  dAjtly  served  upon  you,  or  left  at  yowr  last 
place  of  <Aode,  may  proceed  if  they  think  fit  to  make  an  order  upon  you  as  the 
putative  father  of  the  child  above  referred  to,  to  pay  a  weekly  sum  to  the  said 
mother,  for  its  maintenance,  and  other  sums  for  costs  and  expenses. 


(4.)  Summons 
where  the 
application  is 
made  by  a 
woman  after 
birth.    (8  Vict, 
c.  10,  Sched. 
No.  4.) 
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5.  Forms, 


(6.)  Application 
for  a  summons 
by  a  woman  after 
birth  where  the 
alleged  fatherliaa 
paid  money 
within  twelve 
months  after  the 
birth.    (8  Vict, 
c.  10,  Sched.  S.) 


Wautm^fi. 


[s.  V, 


iM  < 


The  information  and  a/ppUcaUon  of  ,  iingle  woman,  risidmg 

to  wit.  ^  at  im,  the  cavmty  of  ,  'before  me,  the  imderai^ned, 

one  of  her  Ma^esbifs  jvsUeei  of  the  peace,  aeiing  for  the  petty  se?iion<d  cUvifion 
of  ,  in  the  said  county  of  [or  "dty,  lorough,  or 

other  place,"  as  the  case  may  be]  in  which  she  resides,  this  day  of 

,  A.p.  186      ,  who  saith  that  she  hath  been  delivered  of  a  bastard  child 
more  than  twelve  calendar  months  before  this  day,  to  wit,  on  the  day 

of  A.D,  186       ,  a/nd  alleges  that  one  ,  of  in  the 

county  of  ,  H  the  father  of  such  child,  amd  having  given  proof  to  me 

that  the  said  did,  within  tiwelme  calendar  months  next  after  the  birth  ef 

such  chUd  pay  money  for  its  mmntena/nce,  mdketh  appUeation  to  me  for  a  sum- 
mons, to  be  served  upon  the  said  ,  to  appear  at  a  petty  sessions  to  be 
hoMen  for  the  petty  sessional  division  [or  "  city,  borough^  or  other  place,"  as  the 
ease  may  be]  in  which  I.  usually  act,  to  answer  sxtsh  pgrn^leini  as  shf  shaU 
then  and  there  make  touching  the  premises. 
JExhibited  before  me,  the  day  and  ysav  first  above  written- 

J.S. 


(6.)  Summons 
when  the 
application  is 
made  by  a 
woman  after 
birth  where  the 
alleged  father  has 
paid  money 
within  twelve 
months  after  the 
birth.     (8  Vict. 
c.  10,  Sched.  60 


To 


,of^p0rishof 


,  vn  the  county  of 


4 

to  wit.  J 

Whereas  appUcoHon  hath  been  this  day  modi  to  me,  the  imdersigned,  one  ef  her 
Majesty's  justices  of  the  peace  for  the  county  of  [or  "city,  borough,  or 

pther place"  as  the  case  may  be]  by  ,  single  woman,  residing  at 

,  in  the  petty  sessional  division  of  the  said  county  [or ' '  city  or  boroughs' 
as  the  case  may  bej  for  which  I  act,  who  hath  been  delivered  of  a  bastard  chUd 
jnore  than  twme  calendar  months  before  this  day,  of  which  bastard  chjM  she 
alleges  you  to  be  the  father,  and  for  the  maintenance  whereof  fhe  hath  given  me 
proof  that  you  did  within  the  tweVoe  .calendar  months  next  after  its  blrth,pay 
money,  for  a  summons  to  be  served  upon  you  to  appear  at  a  petty  sessions  of  the 
peace  according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

These  a/re  therefore  to  require  you  to  appear  at  the  petty  sessions  of  the  justices 
holden  at  ,  being  the  petty  session  for  the  division  [or  "  city,  borough  or 

other  place  as  the  case  may  be,"]  in  which  I  uauaU^  act,  on  the  day  of 

,  [insert  some  day  at  least  sis  days  after  the  date  of  the  summon?, 
and  after  the  same  ean  be  £eryed  upon  the  man,  or  at  his  place  of  abode] 
at  o'clock  in  the  noon,  A.  i>.  186        ,to  answer  any  com/plaint 

which  she  shall  then  and  th^rg  make  aga/imt  you  touching  the  premise^. 

Herein  faS,  you  not. 

Given  under  my  hand  at  ^  in  the  eoimty  [or  "city,  borough  or  other 

place,  as  the  tase  may  6c,"]  of  ,  this  day  of  ,  a.  d.  186 

j.S. 

W-ote.~~Jf  you  neglect  to  appear  at  the  petty  sessions  at  aiove  stated,  the  justices 
vpon  prom  that  this  smmmons  has  been  duly  served  upon  you,  or  left  at  yov/r  last 
place  of  mode,  nvay  proceed  if  ihey  think  fit,  to  make  an  order  upon  you  as  the 
putative  father  of  tJiedhildaliove  referred  to,  to  pay  a  weekly  sum  to  the  said  mother 
for  its  maintenance,  and  oth^  sums  for  costs  amd  expenses. 


(7.)  Form  of 
order  when 
application  was 
made  by  a 
woman  with 
chUd.    (8  Vict, 
c.  10,  Sched.  7.) 


,7      At  a  petty  session  of  her  Majesty's  justices  of  the  peace  for  the  county ^ 
to  wit.  J  [or  "  city,  borough,  or  other  place,  as  the  case  may  be,"]  of  '  , 

holden  in  and  for  the  ,  [or  "  dty,  borough,  or  other  place,  as  the  case 

may  be,"]  division  of  ,in  the  said  county,  [or  "  city,  borough,  or  other 

place,  as  the  case  may  be,"]  at  ,  on  the  day  of  , 

im  the  year  of  our  Lord  owe  tJiousand  eight  hmndred  and  ,  before 

/us  ,  her  Majesty's  justices  of  the  peaee  for  the  said  comity,  [or  "  /dty, 

borough,  or  other  place,"  as  the  caae  may  be.] 

\Vhereas  one  ,  single  woman,  residing  at  ,  leitliMi  Ais 

division,  [or  "  dty,  borough,  or  other  place,"  as  the  case  may  he,]  bdmg  with  child 
did  on  the  day  of  ,in  the  year  of  our  Lord  one  tlwusand 

eight  hundred  and  ,  make  application  to  ,  one  of  her 

Majesty's  justices  of  the  peace  acting  for  this  dimsion,  [or  "  dty,  borough,  or  other 
place,"  as  the  case  may  be,]  for  a  summons  to  be  served  upon  one  ,  of 

the  parish  of  ,  in  the  county,  [or  "  dty,  borough,  or  other  place,"  as  the 
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case  may  be,]  of  ,  whom  she,  heing  M.y  sworn  lefore  the  said 

wpon  her  oath  stated  [or  "affirmed,"']  to  be  the  father  of  the  child  with  which  she    ■ 
was  then  pregnant ;  <md  the  said  justice  thereupon  issued  his  summons  to  the  said 
,  to  appear  at  a,  petty  session  to  ie  holden  on  this  day  for  this  division 
[or  "  dty,  iorovf/h,  or  other  place,"  as  the  case  may  be,]  in  which  the  said  justice 
usually  a^ts,  to  answer  her  eomplamt  touchiTig  the  premises :  And  whereas  the  said 
,  hath  been  lately  delivered  of  a  bastard  child :  And  whereas  the  said 
,  having  been  didy  served  with  the  said  summons,  and  appearing  in 
pursuance  thereof  [insert  here,  if  the  defendant  do  not  appear,  "six  days  at 
least  before  this  day,  as  is  now  proved  before  us,"  or  "  the  same  having  been  l^t  at 
his  last  ploux  of  aiode,  six  days  ot  least  before  this  day,  as  is  note  proved  before 
us,"  and  erase  the  words  in  roman,]  j  and  the  said  ,  hamng  now 

applied  to  <us,  the  justices  in  petty  sessions  assembled,  for  an  order  upon  the  said 
,  according  to  the  form  of  the  statute  in  such  case  made  and  provided; 
amd  it  beimg  now  proved  to  usm  the  presence  and  hearing  of  the  said  [should 
the  defendant  not  appear,  erase  the  words  in  roman,]  that  the  said  child 

was,  since  the  passing  of  an  "  Act  passed  in  the  eighth  yea/r  of  the  rdgn  of  her 
present  Majesty,  intituled,  "An  Act  for  the  further  amendment  of  the  Ixnaa  relating 
to  the  poor  in  England,"'  that  is  to  say,  on  the  day  of  ,  in  the 

year  of  ov/r  Lord  one  thousand  eight  hwndred  and  ,  bom  a  bastard 

of  the  body  of  the  said  ;  and  we  hamng,  in  the  presence  and  hearing  of  the 

said  [should  the  defendant  nst  appear  erase  the  words  in  roman]  ,  hea/rd  the 
evidence  of  such  woman  and  such  other  evidence  as  she  hath  produced,  and  haTJng 
also  heard  all  the  evidence  tendered  by  [should  the  defendant  appear  by  attorney 
or  counsel,  it  will  be  then  only  necessary  to  erase  the  word  "  by"  and  add  "  on 
behalf  of" ;  but  should  he  not  appear  himself,  or  by  attorney  or  counsel,  then 
erase  the  words  in  roman,]  ,  the  send  ,  amd  the  evidence  of  the  said 

,  the  mother  of  the  said  child,  having  been  corroborated  in  some  material  pa/r- 
timda/r  by  other  testimony  to  ou/r  satisfaction,do  hereby  adjudge  the  said  ,ioie 
the  putative  father  of  the  said  bastard  child  ;  and  Imvimg  regard  to  all  the  cvr<mmr- 
stances  of  the  case,  we  do  now  hereby  order,  that  the  said  ,  do  paa/  wnto 

the  said  ,  the  mother  of  the  said  bastard  child,  so  long  as  she  shaU  live 

amd  shall  be  of  sound  mmd,  and  shall  not  be  in  amy  gaol  or  prison,  or  wider 
sentence  of  transportation,  or  to  th£  person  who  may  be  appointed  to  have  the 
custody  of  such  child,  under  the  provisions  of  the  said  statute,  the  sum  of 
[not  to  exceed  fire  shillings.  If  the  justices  decline  to  allow  the  payment 
from  the  birth,  of  any  sum,  erase  the  words  in  roman,  and  before  the  word 
"  until,"  insert  the  time  from  which  payment  is  to  be  made,  according  to  their 
judgment]  per  week  for  the  first  six  weeks  from  the  birth  of  the  said  child, 
and  from  the  expiration  of  such  six  weeks  the  sum  of  ,  [not  to  exceed 

two  shillings  and  sixpence]  per  week  ,  untU  the  said  child  shall  attaMi 

the  age  of  thirteen  years,  or  shall  die,  or  the  said  ,  shaU  marry ;  And 

we  do  h^ebyfwrther  order  the  said  ,  to  pay  to  the  said  ,  the 

sum  of  ,  being  the  costs  incwrred  in  obtaining  this  order  [if  the  justices 

should  decide  upon  allowing  such  expenses,  insert  here,  "  and  the  sum  of  ten 
shillings  for  the  midwife."] 

Given  under  our  ha/nds  amd  seals,  at  the  sessums  aforesaid. 

J.  S.  (Z.  S.) 
O.  B.  (£.  S.) 
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the  com^,   (8.)  Form  of. 
order  whea 


as  flip    application  waa 
«ase  may  be,  ]'o/  ,m  the  said  county,  [01  "dti/,  borough,  or  other  woman  after 

place,"  as  the  case  may  be,]  at  ,  on  the  day  of  birth.    (8  Vict. 

in  the  year  of  owr  Lord  one  thousand  eight  humd/red  and  ,  before  "•  10,  Scned.  8.) 

us  ,  her  Majesty's  justices  of  the  peace  for  the  said  coimty,  [ox  ".eity, 

borough,  or  other  place,"  as  the  case  may  be.] 

Whereas  one  ,  single  woman,  residing  at  ,  within  this 

division,  [or  "  city,  borough,  or  other  place,"  as  the  case  may  be,] 

did,  on  the  '  day  of  ,  in  the  year  of  our  Lord 

om«  thousamd  eight  hundred  andfor^  ,  having  been  ddivered  of  a 

bastard  child  within  twelve  calenaa/r  months  prior  thereto,  mahe  application  to 

,  one  of  her  Majesty's  justices  of  the  peace  actimgfor  this  division,  [or, 

"  city,  borough,  or  other  plaee,"  as  the  case  may  be,]  for  a  summons  to  be  served 
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upon  one  ,  of  ,  whom  she  alleged  to  be  the  father  of  the  said  child 

[when  the  application  is  made  after  the  expiration  of  twelve  months  from  the 
birth,  but  the  alleged  father  has  paid  money  for  the  maintenance  of  the  child,  for 
the  word  "  within"  substitute  the  words  "  more  than " ;  and  after  the  word 
"  cA.iW  "  insert  "  (mmJ  who  was  proved  before  the  said  justice  to  have  paid  money 
for  the  maintenance  of  the  said  child  within  twelve  calendar  months  after  its  birth,"] 
a/nd  the  said  justice  therewpon  issued  his  summons  to  the  said  ,  to  appear 

at  a  petty  session  to  be  hoiden  on  this  day  for  this  division  [or  "city,  borough  or 
other  place,"  as  the  case  may  be,]  im  which  the  said  justice  usually  acts,  to  answer 
her  complamt  touching  the  premises  : 

And  whereas  the  said  ,Jiavi/ng  been  duly  served  with  the  said 

summons  within  forty  days  from  this  day  [if  the  order  be  made  at  an  adjourned 
session,  insert  the  day  of  the  commencement  of  the  session,  adding  these 
words,  "from  which  day  the  hea/ring  of  this  case  hath  been  adjourned,"  and  erase 
the  words  "  this  day,"]  [if  the  defendant  do  not  appear,  insert  here, 

"  amd  six  days  at  least  before  this  day,  as  is  now  proved  before  us,"  or  "  the  same 
hamng  been  left  at  his  last  place  of  abode  six  days  at  least  before  this 
day,  as  is  now  proved  before  us,"  and  erase  the  words  which  follow  in 
roman]  and  now  appearing  in  pursuance  thereof]  ,  and  the  said 

,  luwing  now  applied  to  us  the  justices  in  petty  sessions  assembled,  for 
an  order  upon  the  said  ,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided ;  amd  it  being  now  proved  to  us,  in  the  presence  and 
hearing  of  the  said  [should  the  defendant  not  appear,  erase  the  words  in 
roman]  that  the  child  was,  since  [or   "  within  six    calendar 

months  before"]  the  passing  of  an  Act  passed  in  the  eighth  year  of  the  reign 
of  her  present  Majesty,  intituled,  "An  Act  for  tlie  further  amendment  of 
the  laws  rdatvng  to  the  poor  in  Englamd,"  (that  is  to  say")  on  the  day  of 

in  the  year  of  our  Lord  one  thousamd  eight  hmnd/red  amd  forty  ,  bom  a 

bastard  of  the  body  of  the  said  ;  and  we  having  in  the  presence  and  hearing 

of  the  said  ,  [should  the  defendant  not  appear  erase  the  words  in  roman,] 

heard  the  evidence   of  such  woman  ,  amd  such  other  evidence 

as  she  hath  produced,  and  having  also  heard  all  the  evidence  tendered  by 
[should  the  defendant  appear  by  attorney  or  counsel,  it  will  be  then  only 
necessary  to  erase  the  word  "by"  and  add  " on  behalf  of"  ;  but  should  he  not 
appear  himself,  or  by  attorney  or  counsel,  then  erase  the  words  in  roman,] 

the  said  ,  and  the  evidence  of  the  said  ,  the 

mother  of  the  said  child,  having  been  corroborated  in  some  material  particular  by 
other  testimony  to  our  satisfaction,  do  hereby  adjudge  the  said  ,  to  be 

the  putative  father  of  the  said  bastard  child  ;  and,  having  regard  to  all  the  circum- 
stances of  this  case,  we  do  now  hereby  order,  that  the  said  ,  do  pay  unto 
the  said  ,  the  mother  of  the  said  bastard  child,  so  long  as  she  shall  live 
amd  shall  be  of  sound  mind,  and  shaU  not  be  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  or  to  the  person  who  may  be  appointed  to  have  the 
custody  of  such  bastard  child  under  the  provisions  of  the  said  statute  the  sum  of 

,  [not  to  exceed  five  shillings.  This  larger  amount  for  the  six 
weeks  cannot  be  allowed,  unless  the  application  has  been  made  within  two 
calendar  months  after  the  birth.  If  the  application  has  not  been  made  within 
this  time,  or  the  justices  do  not  think  it  right  to  allow  that  or  any  less  sum 
from  the  birth,  erase  the  words  in  roman  and  proceed  thus :  "  per 

week  from  the  said  day  of  last,  being  the  day  upon  which 

such  application  was  made  to  the  said  justice  as  aforesaid"]  per  week, 
for  tJie  first  sice  weeks  from  the  birth  of  the  said  child,  and  from  the  expiration  of 
such  six  weeks  the  sum  of  per  week,  ,  until  the  said  child  shall 

attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said  ,  shall  marry  : 

And  we  do  hereby  further  order  the  said  ,  to  pay  to  tlic  said         ,  the  sum 

of  ,  being  the  costs  incurred  in  obtaining  this  order  [if  the  justices  should 

decide  in  allowing  such  expenses,  insert  here,  "  and  tlte  sum  of  ten  shillings  for 
the  midwife"]. 
Oiven  under  our  Jumds  and  teals,  at  the  sessions  aforesaid. 

J.  S.  (L.  S.) 
G.  R.  (i.  S.) 


(9.)  Common  ,  \      Whereas  by  an  order  under  the  liands  and  seals  of  , 

form  of  recog-        to  wit.  J  assembled  at  a  petty  sessions  of  her  Majesty's  justices  of  the  peace  for  the 
f  u"^°'  ^    "'^    eounty  of  ,  [or  "  city,  boi-ough,  or  other  place,"]  hoiden  in  and  for  the 
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divition  of  ,  [or  "  city,  lorovgh,  or  other  place,"]  m  the  mid  county,      5.  Forms. 

at  ,  on  _  ,  the  day  of  ,  in  the  year  of 


our  Lord  one  thoiisa/nd  eight  hundred  and  forty  the  said  condition. 

was  adjudged  to  ie  the  putative  father  of  a  iastard.child,  of  which  one  ,    (8  Vict.  c.  10, 

had  been  then  lately  delivered,  and  was  ordered  &pay  to  her  certain  sums  of  Scned.  9.) 
money  therein  set  forth :  A  nd  whereas  the  said  ,  hath  given  to  the  sa/id 

notice  of  his  intention  to  appeal  against  the  said  order  to  the  general  gua/rter  sessions 
of  the  peace  to  he  holden  on  ,  [if  the  notice  of  appeal  do  not  set  out 

the  day  on  which  the  quarter  sessions  is  to  be  holden,  this  recital  and  the  con- 
dition must  be  altered  accordingly]  the  day  qf  , 
next  for  the  county  of 

Now  the  condition  of  this  recognizance  is  such,  that  if  the  above  named 
,  do  appea/r  at  the  general  gua/rter  sessions  of  the  peace  to  beheld  at 
,  im  and  for  the  county  of  ,  [or  "  dty,  borough,  or  other 

place,"']  on  the  day  of  ,  in  the  year  of  our  Lord  one  thousamd 

eight  hundred  and  ,  and  then  a/nd  there  try  such  appeal,  and  pay 

such  costs  as  shall  be  by  the  said  court  awarded,  then  this  recognizance  to  be 
void. 

Taken  a/nd  achnowledged  this  da/y  of  ,  in  the  yew  of  our 

Lord  one  thousand  eight  hundred  a/nd  ,  at  ,  m  the 

county  of  ,  [or  "  city,  borough,  or  other  place,"]  before  me,  tlievmder- 

signed,  one  of  her  Majesty's  justices  of  the  peace  for  the  said  county  [or  "  city, 
borough,  or  other  place.] 


,\  The  information  cmd  complaint  of  of  the pa/Hsh  of  (10.)  Infonnation 

to  wit.  f  in  the  county  [or  "city,  borough,  c^Kother  place,"]  of  single  of  the  mother  on 

wom/in  taken  upon  oath,  [or  "  affirmation,'']  before  me  one  of  Her  ^l^ence  to    . 

Majesty's  justices'  of  the  peace  for  the  said  county,  [or  "  city,  borough,  or  other   (g  yj^j  ^  jq 
place,"]  the  [this  must  not  be  before  the  expiration  of  one  calendar  month  from   Sched.  io.) 
the  order]  day  of  in  the  yea/r  of  ov/r  Lord  one  thousand 

eight  hunted  and  who  saith,  that  by  an  order  made  under  the 

authority  of  the  statute  passed  in  the  eighth  year  of  the  reign  of  her  present 
Majesty,  intituled,  "An  Act  for  the  further  Amendment  of  the  Laws  relating  to 
the  Poor  in  England,"  at  the  petty  sessions  holden  in  and  for  the  division  of  [or 
"  city,  borough,  or  other  place,"]  in  the  county  of  [or  "  city,  borough,  or 

other  place,"]  on  the  day  of  in  the  yea/r  of  our 

Lord  one  thousand  eight  hundred  and  by  her  Majesty's  justices  of 

the  peace  in  and  for  the  said  county  [or  "  city,  borough,  or  other  pUice,"] 
acting  for  the  said  division  [or  "  city,  borough,  or  othir  place,"]   '  then 

and  there  assembled,  of  in  the  county  of  was 

adjudged  to  be  the  putative  father  of  a  bastard  child,  then  lately  bom  of  her  body, 
and  that  in  and  by  the  said  order  it  was  ordered  that  the  said  should  pay 

to  her  the  said  ■    so  long  as  she  should  live  or  should  be  of  sound  mind,  and 

should  not  be  in  any  gaol  or  prison,  or  u/nder  sentence  of  tra/nsportation,  or  to  the 
person  who  might  be  appointed  to  have  the  custody  of  such  bastard  child,  under  the 
provisions  of  the  said  statute,  the  sum  of  per  week  for  the  first  six 

weeks  irom  the  birth  of  the  said  child,  and  from  the  expiration  of  such  six 
weeks,  [if  the  sum  for  the  first  sia:  weeks  should  not  have  been  ordered,  erase  the 
words  in  roman,]  the  sum  of  per  week  until  such  child  should  attain 

the  age  of  thirteen  years,  or  should  die,  or  she  the  said  mother  should  marry,  and 
the  sum  of  ten  shillings  for  the  mid/wife,  a/nd  the  sum  of  for  the  costs 

incurred  in  obtaining  such  order. 

And  this  deponent  further  saith,  that  the  said  hath  had  due  notice 

of  the  said  order,  and  that  the  said  bastard  child  is  now  living  under  the  age  of 
thirteen  years,  and  that  she  the  said  deponent  hath  not  been  married  since  the  said 
order  was  made,  and  that  the  payments  directed  to  be  made  by  the  said  order  have 
not  been  made  according  thereto  by  the  said  ,  and  that  there  is  now  in 

wrrea/rfor  the  same  the  sum  of  ,  being  the  amount  of  a/rrears  for 

weeks'  payments,  and  ten  shillings  for  the  midwife,  and  the  sum  of 
for  the  costs  incurred  in  the  obtaining  such  order;  and  this  informa/nt 
therefore  prays  justice  in  the  premises. 

Exhibited  and  sworn  before  me,  the  day  and  year  first  above  written,  at  , 

in  the  county  [or  "  city,  borough,  or  other  place."] 

J.S. 


iSastatlrsf^ 


[S.  T. 


, }  To  the  constable  6f 
to  wit.  J  place,"]  of 


,  in  the  cotmty  [or  "  city,  lorovgh,  or  other 
a/nd  aU  her  Majesty's  officers  of  the  peace  in,  and 
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(11.)  Warrant  of  for  the  said  comity  [or  "city,  lor&ugh,  or  other' place"]whom  these  ma/y  concern, 
^^lamoi"  Whereas  information  amd  complaint  hwite  been  made  vpon  oath  [or  "  affirma- 
order.  (8  Vict,  tion"]  before  me,  oneof  her  Majesty's  justices  of  the  peace  for  the  cotmty  [ov  "city, 
c.  10,  Sched.  11.)    borough,  or  other  place"]  of  ,  the  day  of  ,  in  the 

yeair  of  our  lord,  one  thousand  eight  hundred  and  ,  by  , 

of  the  pa/rish  of  ,  in  the  coimty  [or  "  dty,  borough,  or  other  place  "]  of 

,  tingle  woman,  that  by  an  order  made  under  the  a/athmity  of  the 
statute  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled  "A  n 
Act  for  the  further  Amendment  of  the  Laws  relating  to  the  Poor  in  England,"  at 
the  petty  sessixms  holden  in  and  for  the  division  [or  "  dty,  borough,  or  other  place  "] 
of  ,  in  the  covmly  [or  "  city,  borough,  or  other  place"]  of  , 

on  the  day  of  ,  in  the  yea/r  of  our  Lord  one  thomand  eight 

hundred  a/nd  ,  by  her  Majesty's  justices  of  the  peace  in  and  for  the 

said  county  [or  "  city,  borough,  or  other  place"]  acting  in  and  for  the  said  division 
[or  "  city,  borough,  or  other  place"]  then  and  there  assemUed  ,  of 

,  in  the  the  county  of  ,  was  adjudged  to  be  the  putative 

father  of  a  bastard  child,  then  littely  bom  of  her  body,  and  that  in  a/nd  by  the  said 
order  it  was  ordered  that  the  said  should  pay  to  her  the  said 

so  long  as  she  should  live  and  should  be  of  Sov/nd  mind,  a/nd  should  not  be  in  an/y 
gaol  or  prison,  or  wnder  sentence  of  transportation,  or  to  such  person  as  might  be 
appointed  to  home  the  custody  of  such  bastard  child,  under  the  provisions  af  the 
said  statute,  the  sum  of  ,  per  week  from  the  first  six  weeks  from  the  birth 

of  the  said  child,  and  from  the  expiration  of  such  six  weeks  the  sum  of 
per  week  until  such  child  should  attain  the  age  of  thirteen  years,  or  should  die,  or 
she  the  said  mother  should  marry,  and  the  sum  of  ten  shidings  for  the  midwife, 
and  the  sum  of  for  the  costs  incurred  in  obtaining  such  order  ;  amd  that 

the  said  ,  had  had  due  notice  of  the  said  order,  and  that  the  said 

bastard  child  is  now  living  under  the  age  of  thirteen  years,  and  that  she  the  said 
mother  hath  not  been  married  since  the  said  order  was  made,  and  that  the  pay- 
ments directed  to  be  made  by  the  saM  order  ha/ve  not  been  made  according  thereto 
by  the  said  ,  and  that  there  is  now  in  arrear  for  the  same  the  sum  of 

,  being  the  amount  of  arrears  for  weeks'  payments,  and  ten 

shillings  for  the  midwife,  amd  the  sum  of  for  the  costs  incurred  in 

the  obtaining  such  order. 

These  are,  therefore,  in  her  Majesty's  name,  to  command  you,  the  said  constable, 
or  other  offers  of  the  peace,  or  some  or  one  of  you,  forthwith  to  apprehend  the 
said  ,  a/nd  convey  him  before  two  of  her  Majesty's  justices  of  the  peace, 

in  and  for  ifie  said  county  [or  "  city,  borough,  or  other  place  "]  to  answer  the 
premises,  amd  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  ,in  the  county  Cff  ,  [or 

"  dty,  borough,  or  other  place,"]  this  day  of  ,  in  ilie  yea/r  qf 

our  Lord  one  thousand  e^ht  hundred  and  forty  , 

7. «,  (£.  S.) 


(12.)  Warrant  of 
distress  a|;alQBt 
the  putative 
father.     (8  Vict. 
c.  10,  Sched.  12.) 


)  >      To  the  constable  of  ,  in  the  county  of 

to  wit,  J  Whereas  information  and  complaint  were,  on  the  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  a/nd 

,  made  upon  oath  [or  "  affirmMion,"]  before  ,  one  of  her 

Majesty's  justices  of  the  peace  in  and  for  the  said  county  [or  "  city,  borough,  or 
other  place,"]  by  ,  of  the  parish  of  ,  in  the  county  of 

[or  ^'dty,  borough,  or  other  place,"]  single  woman,  that  by  an  order  made  at  the 
petty  sessions  holden  in  and  for  the  said  county  [or  "  city,  borough,  or  other  place,"] 
of  ,,in  the  county  of  ,  [or  "dty,  borough,  or  other  place,"  ] 

om  the  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

humd/red  and  ,  by  her  Majesty's  justices  of  the  peace  in  and  for 

the  said  county  [or  "  city,  borough,  or  other  place,"]  acting  in  and  for  the  said 
division,  [or  "city,  borough,  or  other  place,"]  then  and  there  assembled  , 

of  ,  in  the  county  [or  ' '  dty,  borough,  or  other  place,"]  of  , 

^llas  adjudged  to  be  the  putative  father  af  a  bastard  child,  then  lately  bom  of  her 
body,  and  that  in  and  by  the  said  order  it  was  ordered  that  the  said  , 

should  pay  to  her  the  said  ,  so  long  as  she  should  be  of  sound  mind,  a/nd 

should  not  be  in  any  gaol  or  prison,  or  under  sentence  of  transportation,  or  to  the 
person  who  might  be  appointed  to  have  the  custody  of  the  said  child  under  the  pro- 


s.  v.] 
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visions  of  the  said  statvie,  the  sum  of  per  week  for  the  first  six  weeJcs 

from  the  birth  of  the  said  child,  and  from  the  expiration  of  such  six  weeks,  the   . 
sum,  of  per  vieeh  until  such  chUd  shovM  attain  the  age  of  thirteen  years, 

or  shovM  die,  or  she  the  said  'Mother  should  marry,  a/nd  the  sum  of  ten  shillings 
for  the  fnidmife,  and  the  svm  of  for  the  costs  in&u/md  in  obtaining  Such 

order  ;  oMd  that  the  said  f  had  had  due  notice  of  the  said  order,  and 

that  the  said  iastard  child  was  then  living  under  the  age  of  thirteen  years, 
a/nd  that  she  the  Said  mother  had  not  Jem  Trw/rried  sinee  thi  said  order  was  made, 
and  that  ihepapments  directed  to  he  made  hy  the  said  order  had  not  heen  made 
accirding  thereto  iy  the  said  ,  and  that  there  was  then  in  arrear  for 

the  same  the  sum  of  ,  ieing  the  amount  of  arrears  for  ■weeks' 

payments,  and  ten  Shillings  for  the  miilmife,  and  the  sum  of  for  costs 

inoUrred  in  ohtairwng  su6h  order. 

And  whereas  the  said  jvistice,  hy  warrani  under  his  hand  and  seal  directed  to  the 
•constable  of  the  said  parish  of  ,  and  all  her  Majesty's  officers  of  the 

peace  in  and  for  the  said  county  [or  "  Htil,  horongh,  or  other  placC)"]  eonwnamded 
him,  or  some  or  one  of  them,  forthwith  to  apprehend  the  said  ,  and  to 

convey  him  before  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  [or 
"  city,  borough,  or  other  place,"']  to  answer  the  premises,  and  he  dealt  with  accord- 
ing to  law.  Whereupon  the  said  ,  being  now  brought  before  us,  two  of 
her  Majesty's  justices  of  the  peace  for  the  said  county,  [or  "city,  borough,  or  other 
place,"}  to  shew  cause  why  the  same  should  not  be  paid,  hath  not  shewn  a/ny  cause 
why  the  same  should  not  be  paid;  and  the  same  duly  appearing  to  us  upon  oath 
to  be  due  from  the  said  ,  under  the  said  order,  together  with  the  further 
sum  of  for  the  costs  attending  such  warrant,  apprehension,  and  bring- 
ing Up  of  him  the  said  ,  nevertheless  neglects  [of  "refuses"'^  to  make 
ptiyment  of  the  said  sums  Sie  under  the  said  order,  and  the  said  sUmS  so  due  for 
sueh  costs. 

These  a/re  therefore  to  require  you  forthwith  to  make  distress  of  the  goods  and 
chattels  of  the  said  ,  and  »/  within  the  space  of  days  next 

after  such  distress  hy  you  taken,  the  said  sums,  together  with  the  reasonalile  charges 
of  taking  and  keying  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the 
said  goods  and  chattels  sO  by  you  distrainedt  and  out  of  the  money  arising  hy 
such  sale  thereof  thai  you  detain  the  said  sums,  and  also  the  reasonable  charges  of 
taking,  keeping,  a/nd  seUing  the  said  distress,  rendering  the  overplus  {if  any'),  on 
demand,  unto  the  said  ,  and  if  no  sufficient  distress  can  be  found,  that 

then  you  certify  the  same  unto  us,  or  unto  [if  the  party  give  secarity  for  his 
appearance,  insert  the  names  of  the  justices  before  whoiu  he  is  to  appear,  but 
should  he  not  find  such  security,  insert  the  word  "  any"']  two  of  her 

Majesty's  justices  of  the  peace  acting  for  the  said  County  [or  "City,  borough.  Or 
other  place,"]  to  the  endthat  such  furthe/r  proceedings  may  be  had  therein  as  to  law 
doth  appertain :  And  we  further  order  you  to  make  return  to  this  warrant,  on  tike 
day  of  next,  unto  us  or  such  justices  as  aforesaid^ 

And  whereas  [should  the  party  find  security  for  his  appearance  on  the  return 
of  the  warrant,  era,se  this  paragraph]   the  said  ,  not  having  given 

sufficient  security,  by  way  of  recognisance  or  otherwise,  to  our  satisfaction,  for  his 
appearance  on  the  return  of  this  Warrant,  we  do  hereby  further  order  you  to  detain 
the  said  ,  and  keep  him  in  safe  custody  until  the  said  return  cam  be 

conveniently  made,  and  then  bring  him  b^ore  us  or  suxh  justices  as  aforesaid. 

tHven  under  our  hands  and  seals,  at  ,  in  the  county  [or  "  city,  borough, 

or  other  place"]  of  _  ,  this  day  of  ,  in  the  year  Of 

our  Lord  one  ihousttiid  tight  hund/rei  and  forty 

3.S.{L.S.) 
Q.  M.  (i.  S.) 


5.  Forms. 


Becognizanee  iu  the  common  form,  subjetit  to  the  followitig  condition. 
,\      Whet^as  the  ahoj>e-bounden  _ ,  having  hem  apprehended  upon  U    (13.)  Form  of 

td  wit.  f  warrani  issued  und»r  thi  hand  amd  tml  Of  _  i  one  of  her   ap°p^anceat°the 

Majesty's  justices  of  the  peace  in  and  for  the  donn^j  [br  "  dty,  borough,  or  other  return  of  the 
place,"]  of  ,  upon  the  infotination  and  complaint  of  ,  for   distress  warrant. 

disobedierme  to  an  order  rnade  in  the  petty  sessioiui  holden  in  and  for  the  division   ^^^\l\ 
[or  "  city,  horoUgh^  or  other  pieces,'"]  of  ,  in  the  county  Of  , 

on  t/ie  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  hy  her  Majesty's  justices  of  the  peace  then  and  there 

assembled,  Whereby  hi  was  adjudged  to  he  the  putative  father  of  a  bastard  child, 
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lately  horn  of  the  iodp  of  ihe  mid  ,  avngle  vionum,  and  ordered  to  pay 

certain  sums  of  money  as  therein  set  forth ;  a/nd  hammg  ieen.  irought  'before 
,  two  of  her  M<y'esty's  justices  of  the  peace  for  the  said  county  [or 
"  city,  horovgh,  or  other  place,"^  hy  virtue  of  the  said  wa/rrant,  and  having  neg- 
lected [or  "ref'uxed"'\  to  majee  payment  of  the  sums  due  from  ^im.  under  such 
order,  together  with  the  costs  attending  such  warrcmt,  apprehension,  and  irimging 
of  him  up  iefore  such  justices,  they  have,  by  via/rra/nt  under  their  hands  am.d  seals, 
addressed  to  the  constable  of  the  parish  of  ,  directed  the  sum  so  doe, 

together  .with  such  costs,  to  be  recovered  by  distress  and  sale  of  the  goods  amd 
chattels  of  the  said  ,  and  have  made  the  said  warratit  returnable  on 

the  day  of  ,  to  them  or  u/nto  ,  two  justices  of  the 

peace  acting  for  the  said  comity  [or  "  city,  borough,  or  other  place^'']. 

Now  the  condition  of  this  recognizance  is  such,   that  if  the  above-bounden 

,  do  appear  before  the  justices  imto  whom  the  said  wa/rrant  is  made 

returnable  on  the  day  so  appointed  for  the  return  thereof,  to  abide  the  further 

proceedings  thereon,  then  the  same  shall  be  of  no  effect,  otherwise  to  remmn  in  full 

force. 

Taken  amd  achnowledged  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  forty  ,  at  ,  in  the 

cownty  [or  "  city,  borough,  or  other  place,"]  of  ,  before  me  the  under- 

signed, one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  [or 
"  city,  borough,  or  other  place"']  of 

J.S. 


(U.)  ■Warrant 
commitment. 
(8  Vict.  c.  10, 
Sched.  14.) 


of 


, )      To  the  constable  of 
It.  j  other  place,"]  of 


,  in  the  county,  [or  "  city,  borough,  or 
to  wit.  j  oth^r  place,"]  of  ,  and  to  the  keeper  of  the  common  gaol,  [or 

"house  of  correction"]  at  ,  in  the  county  of 

Whereas  information  and  complaint  were,  on  the  day  of 

in  the  year  of  ow  Lord  oji«  fhousand  eight  hurtd/red  and  ,  made 

upon  oath,  [or  "  affirmation,"]  before  ,  one  of  her  Majesty's  justices  of 

the  peace,  for  the  said  county,  [or  "  city,  borough,  or  ofher  place,"]  by 
of  the  parish  of  ,  in  the  county,  [or  "city,  borough,  or  other  place,"] 

of  ,  single  woman,  that  by  an  order  made  under  the  authority  of  the 

statute  passed  in  the  eighth  yearr  of  the  reign  of  'her  present  Majesty,  intituled, 
"An  Act  for  thefwrther  amiend/ment  of  the  laws  relating  to  the  poor  in  England," 
at  the  petty  sessions  holden  in  and  for  the  division,  [or  "  city,  borough,  or  other 
place,"]  of  ,  in  the  county  of  ,  on  the  day  of 

,  in  the  year  of  our  Lord  one  tTwusand  eight  hundred  and 
by  her  Majesty's  justices  of  the  peace  for  t'he  said  cownty,  [or  "city,  borough,  or 
other  place,"]  acting  in  and  for  the  said  division,  [or  "  city,  borough,  or  other 
place,"]  then  and  there  assembled,  of  ,  in  the  county,  [or 

"  city,  borough,  or  other  place,'']  of  was  adjudged  to  be  the  putative 

father  of  a  bastard  child  then  lately  bom  of  her  body;  and  that  in  and  by  the 
said  order  it  was  ordered  that  the  said  should  pay  to  Tier  the  said 

,  so  long  as  she  should  live,  and  should  be  of  sound  mind,  and  should 
not  be  in  any  gaol  or  prison,  or  under  sentence  of  transportation,  or  to  such  person 
as  might  be  appointed  to  have  the  custody  of  such  bastard  child,  under  the  pro- 
visions of  the  said  statute,  the  sum  of  per  week  for  the  first  six  weeks 
from  the  birth  of  the  said  child,  and  from  the  expiration  of  such  six  weeks  the  sum 
of  per  week,  until  such  child  should  attain  the  age  of  thirteen 
years,  or  shorSd  die,  or  that  she  the  said  mother  should  marry,  and  the  sum  of  ten 
shillings  for  the  midwife,  and  the  sum  of  for  the  costs  incurred  in  ob- 
taining such  order;  amd  that  the  said  had  had  due  notice  of  the  said 
order,  and  that  the  said  bastard  child  was  ihen  living,  under  the  age  of  thirteen 
years,  and  that  she  the  said  mother  had  not  been  married  since  the  said  order  was 
made,  and  that  the  payments  directed  to  be  made  by  the  said  order  had  not  been 
made  aecording  thereto  by  the  said  ,  and  that  there  was  then  in  arrear 
for  the  same  the  sum  of  ,  being  the  amount  of  arrears  for 
weeks'  payments,  and  ten  shillings  for  the  midwife,  and  the  sum  of  for 
costs  incurred  in  obtaining  such  order. 

And  whereas  the  said  justice,  by  wairant  under  his  hand  amd  seal,  directed  to 
the  constable  of  the  said  parish  of  ,  and  all  her  Majesty's  officers  of  the 

peace  in  and  for  the  said  county,  [or  "city,  borough,  or  other  place,"]  commanded 
him  forthwith  to  apprehend  the  said  ,  and  to  convey  him  before  two  of 

Tier  Majesty's  justices  of  the  peace  in  and  for  tJie  said  county,  [or  "  city,  borough, 
or  other  place,"]  to  answer  the  premises,  and  be  dealt  with  according  to  law. 


v.] 


tSagtattrg. 


Wherewpon  the  said  ,  leing  now  hrought  before  us,  two  of  her 

Majesty's  justices  of  the  peace  for  the  said  county,  [or  "  city,  horough,  or  other 
place,"]  to  shew  cause  why  the  same  should  not  he  paid,  hath  not  shewn  any  cause 
why  the  same  shmild  not  be  paid ;  and  the  same  duly  a/ppearing  upon  oath  [or 
"  affirmation,"]  to  be  due  from  the  said  ,  under  the  said  order,  together 

with  thefii/rther  sum  of  for  the  costs  attending  such  warrant,  apprehen- 

sion, and  hring'mg  up  of  him,  ilie  said  ,  iievertheless  neglects  [or  "  refuses"] 

to  mMjee  payment  of  the  said  sums  due  under  the  said  order,  and  the  said  sums  so 
due  for  such  costs: 

And  whereas  it  appears  to  us,  upon  the  admission  of  the  said  ,  that 

no  sufficient  distress  can  be  had  upon  his  goods  and  chattels  for  the  recovery  of  the 
said  several  sums  : 

These  are  therefore  to  command  you  the  said  constable  of  ,  to  convey 

the  said  ,  to  the  said  commxm  gaol,  [or  "house  of  correction,"]  at 

,  and  these  are  also  to  command  you  the  said  heeper  of  the  said  cmn- 
mon  gaol  [or  "  house  of  correction,"]  to  receive  the  said  ,  into  the  said 

common  gaol  [or  "  house  of  correction,"]  there  to  remain  without  bail  or  mmn- 
prize  for  the  term  of  [not  to  exceed  three  calendar  months,]  ,  unless 

such  sum  and  costs,  together  with  [where  warrants  are  issued  after  the  passing  of 
this  Act,  the  justices  should  insert  the  amount  of  these  costs  and  charges,] 
the  costs  and  charges  attending  the  commitment  and  conveying  of  the  said 
'  ,  to  the  said  common  gaol  [or  "  house  of  correction,"]  and  of  the  persons 

employed  to  convey  him  thither,  be  sooner  paid  and  satisfied. 

Given  under  owr  ha/nds  a/nd  seals,  at  ,  in  the  county  of  , 

this  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  J.  S.  (L.  S.) 

G.  B.  (L.  S.) 


433 

6.  Forms. 


,  \      To  the  constahle  of 


,  in  the  county,  [or  "  city,  borough,  or    (15.)  Warrant  ot 
to  wit.  J  other  place,"]  of  ,  and  to  the  keeper  of  the  common  gaol,  [or   commitinent  iu 

"  house  of  correction,"]  at  ,  in  the  coumty  of  toteera. 

Whereas  information  a/nd  complaint  were,  on  the  day  of  ,    (j  Vict.'c.  10, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  made   Sched.  16.) 

upon  oath  [or  "  a^rm^tion,]  befoi'e  ,  one  of  her  Majesty^ s  jiistices  of 

the  peace  for  the  said  county,  [or  "  city,  borough,  or  other  place, "]  by  , 

of  tJie  parish  of  ,  in  the  county,  [or  "city,  borough,  or  other  place,"] 

of  ,  single  woman,  that  by  an  order  made  under  the  authority  of  the 

statute  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled, 
"An  Act  for  the  further  amendment  of  the  lanes  relating  to  the  poor  in  England," 
at  the  petty  session  holden  in  and  for  the  division,  [or  "city,  borough,  or  other 
place,"]  of  ,  in  the  cownty  of  ,  on  the  day  of 

,  in  the  year  of  oniir  Lord  one  thousand  eight  hund/red  and 
,  by  her  Majesty's  jv^ices  of  the  peace  for  the  said  county,  [or  "city, 
borough,  w  other  place,"]  acting  in  and  for  the  said  division,  [or  "city,  borough, 
or  other  place,"]  then  and  there  assemMed,  of  ,  in  the  county, 

[or  city,  borough,  or  other  place,"]  of  ,  was  adjudged  to  be  the  putative 

father  of  a  bastard  child  then  latdy  born  of  her  body,  an/1  that  in  and  by  the 
said  order  it  was  ordered  that  the  said  should  pay  to  her  the  said 

,  so  long  as  she  should  live  and  should  be  of  sound  mind,  and  should 
not  be  in  amy  gaol  or  prison,  or  under  sentence  of  transportation,  or  to  such  person 
as  might  be  appointed  to  liave  the  custody  of  such  bastard  child,  under  the  pro- 
visions  of  the  said  statute,  the  sum  of  per  week  for  the  first  six  weeks 

from  the  birth  of  the  said  child,  a/nd  from  tJie  expiration  of  such  six  weeks  the 
sum  of  per  week  until  such  child  should  attain  the  age  of 

thirteen  years,  or  should  die,  or  that  she  the  said  mother  should  ma/rry,  and  the 
sum  of  ten  shillings  for  the  midwife,  and  the  sum  of  for  the  costs  in- 

curred in  obtaining  such  order/  that  the  said  ,  had  had  due  notice  of 

the  said  order,  and  that  tlie  said  bastard  child  was  then  living  under  the  age  of 
thirteen  years,  and  that  she  the  said  mother  had  not  been  married  since  the  said 
order  was  nmde,  a/nd  that  the  payments  directed  to  be  made  by  the  said  order  had 
not  been  made  according  thereto  by  the  said  ,  and  there  was  then  in 

arrear  for  the  same  tJie  sum  of  ,  being  the  amount  of  arrears  for 

weeks'  payments,  and  ten  shillings  for  the  midwife,  and  the  sum  of 
for  the  costs  incwrred  in  obtaining  such  order. 

And  whereas  the  said  justice,  by  wa/rramt  under  his  hand  and  seal,  directed  to 

TOl.   I.  F  F 
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the  constable  of  the  said  pwrish  of  ,  and  all  her  Majesty's  officers  of  the 

peace  m  and  for  the  said  county,  [or  "city,  borough,  or  other  place,"']  commanded 
him,  forthvdth  to  apprehend  the  said  ,  and  to  convey  him  before  two  of 

her  Majesty's  jmtices  of  the  peace  for  the  said  county  [or  "■city,  borough,  or  other 
place,"]  to  amswer  the  premises,  and  to  be  dealt  with  aaeordmg  to  law.  Whereupon 
the  said,  ,  being  brought  before  two  of  her  Majesty's  justices  of  the  peace 

for  the  said  Bounty  [or  "  dty,  borough,  or  other  place,"]  to  shew  cause  why  the  same 
should  not  be  paid,  did  not  shew  any  cause  why  the  same  should  not  be  paid  j  and 
the  same  duly  appearing  upon  oath  to  he  due  from  the  said  ,  under  the 

said  order,  toge^ier  with  the  further  sum  of  ,  for  the  costs  attendimg 

such  warra/nt,  apprehension,  ami  bringing  up  of  him,  but  the  said 
neglecting  [or  "refusing"]  to  make  payment  of  the  said  sums  due  under  the  said 
order,  and  the  said  sums  so  d/iie  for  such  costs,  the  justices  required  the  constable  of 
the  parish  of  ,  in  the  said  wa/rrant  mentioned,  forthwith  to  make  distress 

of  the  goods  and  chattds  of  the  said  ,  and  if  no  such  distress  could  be 

found  then  to  certify  the  same  unto  them,  or  unto  ,  two  of  her  Majesty's 

justices  of  the  peace  acting  for  the  said  county,  [or  "city,  borough,  or  other  place,"] 
to  the  end  that  such  further  proceedings  might  be  had  therein  as  to  law  appertained. 
And  whereas  it  appears  to  us  ,  two  of  her  Majesty's  justices  of  the 

peace  acting  for  the  said  county,  [or  "  city,  borough,  or  other  place,"]  by  return  of 
the  said  constable  of  the  said  ,  dated  the  day  of 

that  he  hath  m/ide  diligent  search,  but  doth  not  know  of  nor  can  find  any  goods' 
amd  chattels  of  the  said  ,  by  distress  and  sale  whereof  the  said  sums  and 

costs  can  be  recovered,  pursuant  to  the  said  warrant;  and  that  the  said  costs,  in- 
curred by  the  said  constable  im  attempting  to  make  such  distress  are 


And  the  said  ,  is  now  before  us  [insert  "  in  custody  of  the  said 

constable ;'  or  "  according  to  the  exigency  of  a  recognizance  duly  entered  into  by 
him  on  the  day  of  last.'" 

These  are  therefore  to  comma/nd  you  the  said  constable  of  ,  to  convey 

the  said  ,  to  the  said  common  gaol  [or  "  house  of  correction,"]  and  these 

are  also  to  command  you  the  said  keeper  of  the  said  common  gaol  [or  "  Jwuse  of 
correction,"]  to  receive  the  said  ,  into  the  said  com'mon  gaol  [or  "house 

of  correction,"]  there  to  remmn  without  hail  or  mainprize  for  the  term  of  \not 
to  exceed  three  calendar  months,].  ,  unless  such  sums  and  costs,  and  the 

aforesaid  charges  attending  the  attempt  to  mxike  the  said  distress,  together  with  the 
costs  and  charges  [where  warrants  are  issued  after  the  passing  of  this  Act  ,the 
justices  should  insert  the  amount  of  these  costs  and  charges,"]  attending  the 
commitment  and  conveying  of  the  said  ,  to  tke  said  common  gaol  [or 

"  house  of  correction,"]  amd  of  the  persons  employed  to  convey  him  thither,  be 
sooner  paid  a/nd  satisfied. 

Given  under  owr  hands  and  seals,  at  ,  in  the  county  of  , 

this  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

humdred  and  forty  .  J.  S.  {L.  S.) 

0.  B.  {L.  S.) 


(16.)  Appoint- 
ment of  guardian 
to  the  bastard 
child.    (8  Vict, 
c.  10,  Sched.  16.) 


,  I     Whereas  the  justices  assembled  at  a  petty  sessions  of  her  Majesty's  justices 
to  wit.  \  of  the  peace  for  the  county  [or  "city,  borough,  or  other  place,"]  of 

,  holden  in  amd  for  the  division  of  [or  "eity,  borough,  or  other  place,"] 
in  the  county  of  [or  "  eity,  borough,  or  other  plxice,"]  at  ,  on 

the  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  a/nd 

forty  ,  by  am  order  under  their  hands  and  seals,  reciting  that  one 

,  single  woma/n,  residing  at  ,  within  the  said  division  [or 

"  city,  borough,  or  other  place,"]  did,  on  the  day  of  ,  in  the 

yea/r  of  our  Lord  one  thousamd  eight  hundred  and  forty  ,  make  appli- 

cation to  ,  one  of  her  Majesty's  justices  of  the  peace  acting  for  the  said 

division  [or  "city,  borough,  or  other  place,"]  for  a  summons  to  be  served  upon  one 
,  and  the  said  justice  t?iereupon  issued  his  summons  to  the  said 
,  to  appear  at  a  petty  sessions  to  he  holden  on  the  day  of  , 

in  the  year  of  our  Lord  one  thousamd  eight  hundred  and  forty  ,  for  the 

said  (Umsion  [or  "  city,  borough,  or  other  place,"]  in  which  he  usually  acted,  to 
amswer  her  com/plamt  touching  the  premises  :  [this  form  must  be  completed,  in 
regard  to  the  recitals,  by  reference  to  the  order  of  the  justices.] 

And  that  the  said  ,  having  been  d/vily  served  with  the  said  summ/)ns, 

within  forty  days  from  the  said  day  of  ,  and  that  the  said 

,  hamng  then  applied  to  the  said  justices  in  petty  sessions  assembled  for 
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an  order  upon  the  said  ,  according  to  the  form  of  the  statute  in  such   1.  Where  and 

case  made,  and  provided :  And  that  it  having  been  then  proved  to  the  said  justices       hy  whom 
,  that  five  said  child  was  since  [or  "  within  six  calendar  months  before,"]       J^ct  may 
the  passing  of  an  Act  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty,     Jg  adopted. 

intituled,  "  An  Act  for  thefvHher  amendment  of  tUe  laws  relating  to  the  poor  in    

England,"  (that  is  to  say,)  on  the  day  of  , in  the  yea/r  of  our 

Lord  one  thousand  eight  hundred  and  forty  ,  lorn  a  bastard  of  the 

body  of  the  said  ;  And  that  the  said  justices  haidng 

heard  the  evidence  of  such  woman,  amd  such  other  evidence  as  she  had  produced 
,  and  the  evidence  of  the  said  ,  the  mother  of  the  said  child, 

having  been  corroborated  in  some  material  pa/iineular  by  other  testimony,  to  their 
satisfaction,  did  adjudge  the  said  ,  to  he  the  putativefather  of  the  said 

child;  and,  hmring  rega/rd  to  all  the  eiroumstances  of  that  case,  did  order  that  the 
said  ,  should  pay  unto  ,  the  mother  of  the  said  bastard  child, 

so  long  as  she  should  lime  <md  be  of  sound  mind,  and  be  not  in  amy  gaol  or  prison, 
or  under  sentence  of  trcmsportation,  or  to  tlie  person  who  might  be  a/ppointed  to 
home  the  custody  of  such  child,  under  the  provisions  of  the  said  statute,  the  sum  of 
,  until  the  said  child  should  attain  the  age  of  thirteen  yea/rs,  or  should 
die,  or  the  said  ,  should  m^rry  :  And  they  did  further  order  the  said 

,  to  pay  to  the  said  ,  the  sum  of  ,  being  the  costs 

incu/rred  in  obtaining  their  order  : 

And  whereas  the  said  ,  hath  not  married  since  the  making  of  the 

said  order,  but  hath  lately  ,  \died,  or  become  of  unsound  mind,  or  is 

now  in  the  gaol  or  prison  of  ,  in  the  county  of  ,  or  is  under 

sentence  of  transportation,']  amd  the  said  child  is  stiU  alive,  and  under  the  age  of 
thirteen  ; 

Now  we,  ,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and 

for  the  county  [or  insert  "  city,  borough,  or  other  place,"]  of  ,  do 

hereby  order  and  appoint  one  ,  of  ,  in  the  county  of 

[or  insert  "  city,  borough,  or  other  place,"]  not  ieimg  an  officer  of  any  parish  or 
union,  and  having  consented  thereto,  to  have  the  custody  of  such  bastard  child,  so 
long  as  such  bastard  child  shall  not  he  chargeahle  to  any  parish  or  union. 

Given  under  owr  hands  and  seals,  at  ,  in  the  county  of  , 

[or  insert  "  city,  borough,  or  other  place,"]  this  day  of 

in  the  yean-  of  our  Lord  one  thousand  eight  hundred  wnd  forty 

J.  S.  (i.  «.) 
Q.  R.  (i.  S.) 

N.B. — A  duplicate  of  this  appointment  is  to  be  sent  through  the  post  or  other- 
wise, by  the  cleric  of  the  justices,  to  the  cleric  of  the  gua/rdians  of  the  union  or 
parish  wherein  the  mother  of  the  said  child  resided  at  the  time  when  she  died,  or 
ceased  to  be  entitled  to  receive  the  payments  under  the  order. 
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[9  &  10  Vict.  c.  74;  10  &  11  Vict.  c.  61] 

I.  Where  and  hy  wliom  Act  may  he  adopted,  435. 

II.  Proceedings  of  Commissioners,  437. 

ill.  Powers  of  Qnmmissioners  in  executing  the  Act,  439. 

rV.  As  to  Management  andj  Control. — Bye-laws,  442. 

V.  Penalties,  443. 

VI.  Rules  for  Interpretation  of  Acts,  443. 

I.  WBi^m  anD  is  tojom  ^ct  inag  iie  atrojiteii. 

The  9  &  10  Vict.  c.  74,  intituled  "An  Act  to  encourage  the  Establisli-  9  &  10  Vict, 
ment  of  Public  Baths  and  "Wash-houses"  [26th  August,  1846]  recites,   "•  ''*' 
"  It  is  desirable  for  the  health,  comfort,  and  welfare  of  the  inhabitants 
of  towns  and  populous  districts  to  encourage  the  establishment  therein 
of  public  baths  and  wash-houses,  and  open  bathing  places :"  and  enacts, 
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1.  Where  and 

by  whom 

Act  may  he 

adopted. 

Act  may  be 
adopted  iu 
certain  boroughs 
and  parishes. 

Council  of  any 
borough  may 
adopt  the  pro- 
visions contained 
in  this  Act,  if 
they  think  fit. 


Expenses  of 
carrying  this 
Act  into  execu- 
tion shall  be 
charged  upon 
the  borough  fund, 
and  income 
arisinpr  carried 
to  same. 
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On  the  requisition 
of  ten  ratepayers, 
churchwardens, 
&c.,  to  convene 
vestry  meeting 
to  determine 
whether  this 
Act  shall  be 
adopted ; 


and  if  adopted 
a  copy  of  resolu- 
tion to  be  sent  to 
secretary  of  state, 
i&c. 


No  resolution 
deemed  to  be 
carried  unless 
two-thirds  vote 
for  it. 

Where  Act 
adopted  vestry  to 
appoint  conunis- 
sioners  for 
carrying  the 
game  into 
execution. 

Acts  of  commis- 
sioners of  public 
baths,  &o.,  to 
be  valid, 


"  that  this  Act  may  be  adopted  for  any  incorporated  borougli  in  Eng- 
land whioh  is  regulated  under  5  &  6  Will.  IV.  c.  76,  to  provide  for  the 
regulation  of  municipal  corporations,  or  any  charter  granted  in  pursu- 
ance of  the  said  Act,  or  aijy  Act  passed  for  the  amendment  thereof,  and 
also  with  the  approval  of  one  of  her  Majesty's  principal  secretaries  of 
state,  for  any  parish  in  England  not  -within  any  such  incorporated 
borough." 

Sect.  3.  "  That  the  council  of  any  such  borough  as  aforesaid  may,  if 
they  think  fit,  determine  that  this  Act  shall  be  adopted  for  such  borough, 
and  then  and  in  such  case  such  of  the  provisions  of  this  Act  as  are  appli- 
cable in  that  behalf  shall  thenceforth  take  effect  and  come  into  operation 
in  such  borough,  and  this  Act  shall  be  carried  into  execution  in  such 
borough  in  accordance  with  such  provisions  and  the  laws  for  the  time 
being  in  force  relating  to  the  municipal  corporation  of  such  borough." 

Sect.  4.  "  That  the  expenses  of  carrying  this  Act  into  execution  in 
any  such  borough  in  which  the  council  shall  have  resolved  to  adopt  this 
Act  for  their  borough  shall  be  chargeable  upon  and  paid  out  of  the 
borough  fund,  and  for  that  purpose  the  council  may  levy  with  and  as 
part  of  the  borough  rate,  or  by  a  separate  rate  to  be  assessed,  levied, 
paid,  and  recovered  in  like  manner  and  with  the  like  powers  and 
remedies  in  all  respects  as  the  borough  rate,  such  sums  of  money  as 
shall  be  from  time  to  time  necessary  for  defraying  such  expenses,  and 
shall  apply  the  same  accordingly  as  if  the  expense  of  carrying  this 
Act  into  execution  were  an  expense  necessarily  incurred  in  carrying  into 
effect  the  provisions  of  the  said  Act  of  the  sixth  year  of  the  reign  of  his 
late  Majesty ;  and  the  income  ai-ising  from  the  baths  and  wash-houses 
and  open  bathing  places  in  any  borough  shall  be  paid  to  the  ci'edit  of 
the  borough  fund  thereof,  and  the  council  shall  keep  distinct  accounts 
of  their  receipts,  payments,  credits,  and  liabilities,  with  reference  to 
the  execution  of  this  Act,  to  be  called  'the  public  baths  and  wash- 
houses  account.'" 

Sect.  5.  "  That  upon  the  requisition  in  writing  of  ten  or  more  rate- 
payers of  any  such  parish  as  aforesaid,  not  being  within  any  such  in- 
corpoi'ated  borough,  the  churchwardens  or  other  persons  to  whom  it 
belongs  to  convene  meetings  of  the  vestry  in  such  parish  shall  convene 
a  meeting  of  the  vestry  for  the  special  purpose  of  determining  whether 
this  Act  shall  be  adopted  for  the  parish,  after  public  notice  of  such 
vestry,  and  the  place  and  hour  of  holding  the  same,  and  the  special 
purpose  thereof,  given  in  the  usual  manner  in  which  notice  of  the  meet- 
ings of  the  vestry  is  given  at  least  seven  days  before  the  day  to  be 
appointed  for  holding  such  vestry ;  and  if  thereupon  it  shall  be  resolved 
by  the  vestry  that  this  Act  ought  to  be  adopted  for  the  parish,  a  copy 
of  such  itsolution,  extracted  from  the  minutes  of  the  vestry,  and  signed 
by  the  chaii-man,  shall  be  sent  to  one  of  her  Majesty's  principal  secre- 
taries of  state,  for  his  approval,  and  as  soon  as  such  approval  shall 
have  been  signified  in  writing,  under  the  hand  of  any  such  secretary 
of  state,  such  of  the  provisions  of  this  Act  as  are  applicable  in 
that  behalf  shall  thenceforth  take  effect  and  come  into  operation  in  the 
parish  :  provided  always,  that  no  such  resolution  of  the  vestry  shall  be 
deemed  to  be  carried  unless  at  least  two-thirds  of  the  number  of  votes 
given  on  the  question  according  to  the  usual  manner  of  voting  at  such 
vestry  shall  have  been  given  for  such  resolution." 

Sect.  6.  "That  in  such  case  the  vestry  shall  appoint  not  less  than 
three  nor  more  than  seven  persons,  being  rate-payers  of  the  parish, 
commissioners  for  carrying  this  Act  into  execution  in  the  parish,  of 
whom  one-third,  or  as  nearly  as  may  be  one-third  (to  be  determined 
among  themselves),  shall  go  out  of  oflSce  yearly,  but  shall  be  eligible  for 
immediate  reappointment." 

By  10  &  11  Vict,  c.  61,  s.  3.  "  That  when  any  person  shall  have  been 
appointed  to  the  office  of  commissioners  of  public  baths  and  wash- 
houses  for  any  parish  before  the  passing  of  this  Act,  the  recited  Act 


s.  n.J 
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shall  be  deemed  to  have  been  duly  adopted  for  such  parish  notwith- 
standing that  there  may  have  been  any  defect  or  irregularity  in  or  in 
any  way  concerning  such  adoption ;  and  all  acts  and  proceedings  of 
any  person  in  possession  of  the  office  of  such  commissioner,  and  acting 
in  good  faith  as  such  commissioner,  whether  appointed  before  or  after 
the  passing  of  this  Act,  shall,  notwithstanding  his  disqualification  or 
want  of  qualification  for  any  defect  or  iri-egularity  in  or  in  any  way 
concerning  his  appointment  to  such  office  be  as  valid  and  effectual  as 
if  he  were  duly  qualified  or  there  had  not  been  any  such  defect  or 
irregularity." 

By  the  "Local  Government  Act,  1858,"  (21  &  22  Vict.  c.  98,  s.  47,) 
'_'  In  any  district  where  a  vestry  adopts  the  Act  9  &  10  Vict.  c.  74, 
intituled  '  An  Act  to  encourage  the  Establishment  of  Public  Baths  and 
Wash-houses,'  the  local  board  may,  at  the  option  of  the  said  vestry,  be 
the  commissioners  for  the  execution  of  the  said  Act,  and  shall  there- 
upon have  all  the  powers,  duties,  rights,  and  obligations  of  commis- 
sioners imder  the  said  Act,  and  all  expenses  incurred  by  the  local  board 
in  carrying  into  execution  the  powers  given  to  them  by  the  said  Act 
shall  be  defrayed  out  of  general  district  rates  and  all  receipts  by  them  by 
reason  of  the  exercise  of  such  powers  shall  be  carried  to  the  district 
fund  accouut." 

By  29  &  30  Vict.  c.  90  (« The  Sanitary  Act,"  1866,)  s.  43,  "  Local 
boards,  acting  in  the  execution  of  '  The  Local  Government  Act,  1858,' 
may  adopt  the  Act  to  encourage  the  establishment  of  public  baths  and 
wash-houses  and  any  Act  amending  the  same,  for  districts  in  which 
those  Acts  are  not  already  in  force,  and  when  they  have  adopted  the 
said  Acts  they  shall  have  all  the  powers,  duties,  and  rights  of  commis- 
sioners under  the  said  Acts  :  and  all  expenses  incurred  by  any  local 
board  in  carrying  into  execution  the  Acts  referred  to  in  this  section 
shall  be  defrayed  out  of  the  general  district  rates,  and  all  receipts 
by  them  under  the  said  Acts  shall  be  carried  to  the  district  fund 
account." 
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2.  Proceed- 
ings of  Com- 
missioners. 

notwithstanding 
informalities. 


A  local  board 
under  the  "Local 
Government  Act, 
1858,"  may  act 
as  commis- 
sioners, with  the 
consent  of  the 
vestry. 


Under  the 
"  Sanitary  Act, 
1866,"  local 
boards  may  adopt 
9  &  10  Viet. 

c.  n. 


II.  ^tocertittflB  of  fflommigstonets. 

By  9  &  10  Vict.  c.  74,  s.  7.  "  That  any  commissioner  may  at  any  time 
resign  his  office  as  a  commissioner  on  giving  seven  days'  notice  in 
writing  of  his  intention  to  resign  to  the  clerk,  and  also  to  the  church- 
wardens." 

Sect.  8.  "  That  any  vacancies  in  the  commissionership  may  be  filled 
up  by  the  vesty  when  and  as  the  vestry  shall  think  fit." 

Sect.  9.  "  That  the  commissioners  shall  meet  at  least  once  -^in  every 
calendar  month  at  their  office,  or  some  other  convenient  place  previously 
publicly  notified." 

Sect.  10.  "  That  the  commissioners  may  meet  at  such  other  time  as 
at  any  previous  meeting  shall  be  determined  upon,  and  it  shall  be  at  all 
times  competent  for  any  one  commissioner,  by  writing  under  his  hand, 
to  summon,  with  at  least  forty-eight  hours'  notice,  the  commissioners  for 
any  special  purpose  therein  named,  and  to  meet  at  such  times  as  shall 
be  therein  named." 

Sect.  11.  "  That  at  all  meetings  of  the  commissioners  any  number  not 
less  than  one-third  of  the  whole  number  when  more  than  three  commis- 
sioners have  been  appointed,  and  when  only  three  commissioners  shall 
have  been  appointed  then  any  number  not  less  than  two  commissioners, 
shall  be  a  sufficient  number  for  transacting  business,  and  for  exercising 
all  the  powers  of  the  commissioners." 

Sect.  12.  "  That  the  commissioners  shall  appoint,  and  may  remove  at 
pleasure,  a  clerk  and  such  other  officers  and  servants  as  shall  be  neces- 
sary for  efiecting  the  purposes  of  this  Act,  and,  with  the  approval  of 
the  vestry,  may  appoint  reasonable  salaries,  wages,  and  allowances  for 


designation  of 
commissioners. 


Vacancies  to  be 
filled  up  by 
vestry. 

Keetings  of  the 
commissioners. 


Special  meetings 
of  commissioners. 


Qaorum  of 
meetings  of 
commissioners. 


Commissioners 
may  appoint 
and  remove 
officers,  &c. 
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2.  Proceed- 
ings of  Com- 
missioners. 

Minutes  of 
proceedings  of 
cnmmissioners  to 
lie  entered  in  a 
book. 


Commissioners  to 
keep  accounts, 
wiiich  shall  be 
open  to 
inspection. 


Penalty  for 
refusing  to  ailow 
inspection. 


Auditors  to  be 
appointed  yearly, 
who  shall 
examine  the 
accounts,  and 
report  to  vestries 


Expenses  of 
executing  Act  in 
any  parish  to  be 
paid  out  of  the 
poor's-rate. 


Overseers  to  levy, 
as  part  of  the 
poor's-rate,  such 
sums  as  vestry 
shall  deem 
necessary  to  pay 
expenses. 


Monies  raised 
and  the  income 
arising  from 
baths,  &c.,  in 
the  parish  to  be 
applied  towards 
defraying 
expenses. 
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such  clerk,  officers,  and  servants,  and  when  necessary,  may  hire  and 
rent  a  sufficient  office  for  holding  their  meetings  and  transacting  their 
business,  and  may  agree  for  and  pay  a  reasonable  rent  for  such  office." 

Sect.  13.  "  That  all  orders  and  proceedings  of  the  commissioners  shall 
be  entered  in  books,  to  be  kept  by  them  for  that  purpose,  and  shall  be 
signed  by  the  commissioners,  or  any  two  of  them ;  and  all  such  orders 
and  proceedings  so  entered,  and  purporting  to  be  so  signed,  shall  be 
deemed  to  be  original  orders  and  proceedings  ;  and  such  books  may  be 
produced  and  read  as  evidence  of  all  such  orders  and  proceedings  upon 
any  appeal,  trial,  information,  or  other  proceeding,  civil  or  criminal, 
and  in  any  court  of  law  or  equity  whatsoever." 

Sect.  14.  "  That  the  commissioners  shall  provide  and  keep  books  in 
which  shall  be  entered  true  and  regular  accounts  of  all  sums  of  money 
received  and  paid  for  or  on  account  of  the  purposes  of  this  Act  in  the 
parish,  and  of  all  liabilities  incurred  by  them  for  such  purposes,  and  of 
the  several  purposes  for  which  such  sums  of  money  shall  have  been 
paid  and  such  liabilities  shall  have  been  incurred ;  and  such  books  shall 
at  all  reasonable  times  be  open  to  the  examination  of  every  com- 
missionei",  churchwarden,  overseer,  and  rate-payer,  without  fee  or 
reward,  and  they  respectively  may  take  copies  of  or  extracts  from  such 
books,  or  any  part  thereof,  without  paying  for  the  same ;  and  in  case 
the  commissioners,  or  any  of  them,  or  any  of  their  officers  or  servants 
having  the  custody  of  the  said  Isooks,  being  thereunto  reasonably 
requested,  shall  refuse  to  permit  or  shall  not  permit  any  churchwarden, 
overseer,  or  rate-payer  to  examine  the  same,  or  take  any  such  copy  or 
extract,  every  commissioner,  officer,  or  servant  so  offending  shall  fox 
every  such  offence  forfeit  any  sum  not  exceeding  five  pounds." 

Sect.  15.  "  That  the  vestry  shall  yearly  appoint  two  persons,  not  being 
commissioners,  to  be  auditors  of  the  accounts  of  the  commissioners,  and 
at  such  time  in  the  month  of  March  in  every  year  after  the  adoptioii  pf 
this  Act  for  the  parish  as  the  vestry  shall  appoint,  the  commissioners 
shall  produce  to  the  auditors  their  accounts,  with  sufficient  vouchers 
for  all  monies  received  and  paid,  and  the  auditors  shall  examine  such 
accounts  and  vouchers,  and  report  thereon  to  the  vestry." 

Sect.  16.  "  That  the  expenses  of  carrying  this  Act  into  execution  in  any 
parish  not  within  any  such  incorporated  borough  to  such  amount  as 
shall  be  from  time  to  time  sanctioned  by  the  vestry  shall  be  chargeable 
upon  and  paid  out  of  the  monies  to  be  raised  or  applicable  for  the  relief 
of  the  poor  of  the  parish." 

Sect.  17.  "  That  for  defraying  the  expenses  which  shall  have  been  or 
shall  be  incurred  in  carrying  this  Act  into  execution  in  the  parish  the 
vestry  may  and  shall  from  time  to  time  order  the  overseers  to  levy 
with  and  as  part  of  the  rate  for  the  relief  of  the  poor  of  the  parish  such 
sums  as  the  vestry  shall  deem  necessary,  and  the  amount  thereof  shall 
accordingly  be  assessed,  levied,  paid,  and  recovered  in  like  manner,  and 
with  the  like  powers  and  remedies  in  all  respects,  as  such  rate,  and  shall 
be  paid  by  the  overseers,  according  to  the  order  of  the  vestry,  to  such 
person  as  shall  be  appointed  by  the  commissioners  to  receive  the  same, 
and  his  receipt  shall  be  a  sufficient  discharge  to  the  overseers  for  the 
same,  and  shall  be  allowed  accordingly  in  passing  their  accounts." 

Sect.  18.  "  That  the  money  raised  for  defraying  the  expenses  of  carry- 
ing this  Act  into  execution,  and  the  income  arising  from  the  baths  and 
wash-houses  and  open  bathing  places  in  the  parish,  shall  be  applied  by 
the  commissioners  in  or  towards  defraying  the  expenses  of  carrying  this 
Act  into  execution  in  the  parish  ;  and  whenever,  after  re-payment  of  all 
monies  borrowed  for  the  purpose  of  carrying  this  Act  into  execution  in 
the  parish,  and  the  interest  thereof,  and  after  satisfying  all  the  liabilities 
of  the  commissioners  with  reference  to  the  execution  of  this  Act  in  the 
parish,  and  providing  such  a  balance  as  shall  be  deemed  by  the  com- 
missioners sufficient  to  meet  their  probable  liabilities  during  the  then 
next  year,  there  shall  be  at  the  time  of  holding  the  meeting  of  the 
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vestry  at  which  the  yearly  report  of  the  auditors  shall  be  produced,  any  3.  Powers 

surplus  money  at  the  disposal  of  the  commissioners,  they  shall  pay  the  of  Gommis- 

same  to  the  overseers  in  aid  of  the  rate  for  the  relief  of  the  poor  of  the  sioners, 
parish." 


Sect.  19.  "  That  the  vestries  of  any  two  or  more  neighbouring  parishes  'Vestries  of  .two 
which  shall  have  respectively  adopted  this  Act  may  concur  in  carrying  mayrancitt?i°' 
this  Act  into  execution  in  such  parishes  in  such  manner,  not  inconsistent  carrying  this 
with  the  provisions  of  this  Apt,  and  for  such  time,  as  they  shall  mutually  tion  "rSiJeet  to' 
agree  ;  and  for  that  purpose  it  may,  with  the  approval  of  such  secretary  the  approval  df 
of  state,  be  agreed  on  between  such  vestries  that  any  public  baths  and  secretary  of 
wash-houses  and  open  bathing  places  shall  be  erected  and  made  in  any  ° ''  °' 
one  of  such  parishes,  to  be  vested  in  the  commissioners  thereof,  and 
that  the  expenses  of  carrying  this  Act  into  execution  with  reference  to 
the  same  shall  be  borne  by  such  parishes  in  such  proportions  as  such 
vestries  shall  mutually  agree,  and  the  propoi-tion  for  each   of  such 
parishes  of  such  expenses  shall  be  chargeable  upon  and  paid  out  of  the 
monies  to  be  raised  for  the  relief  of  the  poor  of  the  same  respective 
parishes  accordingly ;  and,  according  and  subject  to  the  terms  which 
shall  have  been  so  agreed  on,  the  commissioners  appointed  for  each  of 
such  parishes  shall,  in  the  management  of  the  said  baths  and  wash- 
houses  and  open  bathing  places,  form  one  body  of  commissioners,  and 
shall  act  accordingly  in  the  execution  of  this  Act,  and  the  accounts  and 
vouchers  of  such  commissioners  shall  be  examiaed  and  reported  on  by 
the  auditors  of  each  of  such  parishes ;  and  the  surplus  money  at  the 
disposal  as  aforesaid  of  such  commissioners  shall  be  paid  to  the  overseers 
of  such  parishes  respectively  in  the  same  proportions  as  those  in  which 
such  parishes  shall  be  liable  to  such  expenses." 

Sect.  20.  "  And  for  the  more  easy  execution  of  the  purposes  of  this  inoorporattou  of 
Act,  be  it  enacted,  that  the  commissioners  of  every  such  parish  shall  be  commiBsioners. 
a  body  corporate,  with  perpetual  succession,  which  shall  not  be  deemed 
to  be  interrupted  by  any  partial  or  total  vacancy  from  time  to  time  in 
their  office,  by  the  name  of  '  the  commissioners  for  public  baths  and 
wash-houses  in  the  parish  of  (  )  in  the  county  of  (  ),'  and  by 
that  name  may  sue  and  be  sued  in  all  courts,  and  before  all  justices  and 
others,  and  may  have  and  use  a  common  seal,  and  by  that  name  may 
take,  hold,  and  convey  any  lands  vested  in  them  for  the  purposes  of 
this  Act." 

Sect.  21.  "That  for  carrying  this  Act  into  execution  in  any  borough  Conncila,  &c., 
or  parish  respectively,  the  council,  with  the  approval  of  the  commis-   ™*y  ^V°J-h 
sioners  of  her  Majesty's  Treasury,  and  the  commissioners,  with  the  p  ™p°Mes  of  the 
sanction  of  the  vestry,  and  also  with  the  approval  of  the  commissioners  Act,  witji  ihe 
of  her  Majesty's  Treasury,  may  from  time  to  time  borrow  at  interest,  ir^s^.**  ""^ 
on  the  security  of  a  mortgage,  as  the  case  may  be,  of  the  borough  fund, 
or  of  the  rates  for  the  relief  of  the  poor  of  the  parish,  the  motey  which 
may  be  by  them  respectively  required,  and  shall  apply  the  moneys  so 
borrowed  accordingly." 


III.  lotoets  at  Council,  OltimmtsstonevB,  Set,  to  puwiiasf 

By  the  9  &  10  Vict.  o.  74,  s.  22,  "  That  the  commissioners  for  carry-  The  PaUio 

ing  into  execution  5  Vict.  sess.  2,  o.  9,  may  from  time  to  time  make  to  c^^^^^ra 

the  councU  of  any  such  borough,  or  commissioners  of  any  such  parish  may  advance 

respectively,  for  the  purposes  of  this  Act,  any  loan  under  the  provisions  "  ^^faoftois 

of  the  recited  Act  or  the  several  Acts  therein  recited  or  referred  to,  ]^ 
upon  security  of  the  borough  fund,  or  the  rates  for  the  relief  of  the 
poor  of  the  parish,  as  the  case  may  be." 

By  the  10  &  11  Vict.  c.  61,  s.  4,  "  That  the  Lands  Clauses  Consolida-  incorporation  of 

tion  Act,  1845,  shall  be  incorporated  with  the  recited  Act  and  this  Act :  »  *  ^  ■^«=*'  "•  ^'- 
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3.  Powers 
of  Commis- 
sioners. 

Furchaae  of 
lands. 

8  &  9  Vict.  c.  10, 
iuGorporated 
^rith  this  Act 
for  certain 
purposes. 
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Council  mar 
appropriate, 
witli  consent  of 
tlie  Treasury, 
lands  Tested  in 
the  mayor,  &c. 

Commissioners 
may,  -with 
approval  of 
vestry,  &c., 
appropriate 
lands  belonging 
to  parish ; 

or  contract  for 
purchase  of  the 
same. 


Councils  and 
commissioners 
may  erect,  &c., 
public  baths 
and  wash-houses 
and  open  bathing 
places. 


Proportion  of 
baths  for  the 
labouring  classes. 


Piopurtion  of 
ttusliing  accom- 
modation for 
liibouLing 
classes. 


provided  always,  that  the  council  and  commissioners  respectively  shall 
not  purchase  or  take  any  lands  otherwise  than  by  agreement." 

By  the  9  &  10  Vict.  c.  74,  s.  23,  "  That  the  provisions  of  the  Com- 
panies Clauses  Consolidation  Act,  1846,  with  respect  to  the  borrowing 
of  money  by  any  company  on  mortgage,  and  the  provisions  of  the  same 
Act  with  respect  to  the  accountability  of  the  offioei-s  of  the  company, 
and  the  provisions  of  the  same  Act  with  respect  to  the  making  of  bye- 
laws,  subject  to  the  provision  hereinafter  contained,  and  the  provisions 
of  the  same  Act  with  respect  to  the  recovery  of  damages  not  specially 
provided  for,  and  penalties,  so  far  as  such  provisions  may  respectively 
be  applicable  to  the  purposes  of  this  Act,  shall  be  respectively  incorpo- 
rated with  this  Act  (a) ;  and  the  expressions  in  such  provisions  applic- 
able to  the  company  and  the  directors  shall  apply  as  regards  a  borough 
to  the  council,  and  as  regards  a  parish  to  the  commissioners ;  and  all 
deeds  and  writings  which  under  such  provisions  are  required  or  directed 
to  be  made  or  executed  under  the  common  seal  of  the  company  shall  in 
the  application  of  such  provisions  to  this  Act  be  deemed  to  be  required 
or  directed  to  be  made  or  executed  as  regards  a  borough  under  the 
common  seal  of  the  mayor,  aldermen,  and  burgesses,  and  as  regards  a 
parish  under  the  common  seal  of  the  commissioners ;  and  so  much  of 
such  provisions  as  are  applicable  to  the  'secretary  of  the  company'  shall 
apply  to  the  clerk  ;  and  in  such  of  the  said  provisions  as  relate  to  the 
inspection  of  accounts  as  regards  a  borough  the  burgesses,  and  as  regards 
a  parish  the  rate-payers,  shall  have  the  privileges  of  shareholders." 

Sect.  24.  "That  in  any  such  borough  the  council,  with  the  approval  of 
the  commissioners  of  her  Majesty's  Treasury,  may  from  time  to  time  ap- 
propriate for  the  purposes  of  this  Act  in  the  borough  any  lands  vested  in 
the  mayor,  aldermen,  and  burgesses ;  and  in  any  such  parish  the  com- 
missioners appointed  under  this  Act,  with  the  approval  of  the  vestry 
and  of  the  guardians  of  the  poor  of  the  parish  (if  any),  and  of  the  Poor 
Law  Commissioners  for  England  and  Wales,  may  from  time  to  time 
appropriate  for  the  purposes  of  this  Act  in  the  parish  any  lands  vested 
in  such  guardians,  or  in  the  churchwardens,  or  in  the  churchwardens 
and  overseers  of  the  parish,  or  in  any  feoffees,  trustees,  or  others,  for 
the  general  benefit  of  the  parish ;  and  in  any  such  parish  the  commis- 
sioners, with  the  approval  of  the  vestry,  and  in  any  such  borough  the 
council  may  from  time  to  time  contract  for  the  purchasing  or  renting  of 
any  lands  necessary  for  the  purposes  of  this  Act,  and  the  propwty 
therein  shall  be  vested  in  the  mayor,  aldermen,  and  burgesses  in  the  case 
of  a  borough,  or  in  the  commissioners  in  the  case  of  a  parish." 

Sect.  25.  "  That  the  council  and  commissioners  respectively  may  from 
time  to  time,  on  any  lands  so  appropriated,  purchased,  or  rented,  or 
contracted  so  to  be  respectively,  erect  any  buildings  suitable  for  public 
baths  and  wash-houses,  and  as  to  such  wash-houses  either  with  or  with- 
out open  drying  grounds,  and  make  any  open  bathing  places,  and 
convert  any  buildings  into  public  baths  and  wash-houses,  and  may  from 
time  to  time  alter,  enlarge,  repair,  and  improve  the  same  respectively, 
and  fit  up,  furnish,  and  supply  the  same  respectively  with  aU  requisite 
furniture,  fittings,  and  conveniences." 

Sect.  36.  "That  the  number  of  baths  for  the  labouring  classes  in  any 
building  or  buildings  under  the  management  of  the  same  council  or 
commissioners  shall  not  be  less  than  twice  the  number  of  the  baths  of 
any  higher  class  if  but  one,  or  of  all  the  baths  of  any  higher  classes  if 
more  than  one,  in  the  same  building  or  buildings." 

By  10  &  11  Vict.  c.  61,  s.  5,  "  That  the  number  of  washing  tubs  or 
troughs  for  the  labouring  classes  in  any  building  or  buildings  under  the 
management  of  the  same  council  or  commissioners  shall  not  be  less  than 
twice  the  number  of  the  washing  tubs  or  troughs  of  any  higher  class,  if 


(a)  See  infra,  "  Oompmies  Clauset  ContoUdation  Act." 
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but  one,  or  of  all  the  higher  classes  if  more  than  one,  in  the  same 
building  or  buildings." 

By  9  &  10  Vict.  c.  74,  s.  26,  "  That  the  council  and  commissioners 
respectively  may  from  time  to  time  enter  into  any  contract  with  any 
persons  or  companies  for  building  and  making,  and  for  altering,  enlarg- 
ing, repairing,  and  improving  such  public  baths  and  wash-houses  and 
open  bathing  places,  and  for  supplying  the  same  respectively  with 
water,  and  for  lighting  the  same  respectively,  and  for  fitting  up  the 
same  respectively,  and  for  furnishing  any  materials  and  things,  and  for 
executing  and  doing  any  other  works  and  things  necessary  for  the 
purposes  of  this  Act;  which  contracts  respectively  shall  specify  the 
several  works  and  things  to  be  executed,  furnished,  and  done,  and  the 
prices  to  be  paid  for  the  same,  and  the  times  when  the  works  and 
things  are  to  be  executed,  furnished,  and  done,  and  the  penalties  to 
be  suffered  in  cases  of  non-performance;  and  all  such  contracts 
or  true  copies  thereof,  shall  be  entered  in  books  to  be  kept  for 
that  purpose:  provided  always,  that  no  contract  above  the  value  or 
sum  of  one  hundred  pounds  shall  be  entered  into  by  the  council  or  the 
commissioners,  for  the  purposes  of  this  Act,  unless  previous  to  the 
making  thereof  fourteen  days'  notice  shall  be  given  in  one  or  more  of 
the  public  newspapers  published  in  the  county  in  which  the  borough  or 
parish  shall  be  situated,  expressing  the  intention  of  entering  into  such 
contract,  in  order  that  any  person  willing  to  undertake  the  same  may 
make  proposals  for  that  purpose,  to  be  offered  to  the  council  or  com- 
missioners at  a  certain  time  and  place  in  such  notice  to  be  mentioned, 
but  it  shall  not  be  incumbent  on  the  council  or  commissioners  to  contract 
with  the  person  offering  the  lowest  price." 

Sect.  27.  "That  the  council  of  any  such  borough,  and  the  commis- 
sioners, with  the  approval  of  the  vestry  of  any  such  parish,  may,  if  they 
shall  think  fit,  contract  for  the  purchase  or  lease  of  any  baths  and  wash- 
houses  already  or  hereafter  to  be  built  and  provided  in  any  such 
borough  or  parish,  and  appropriate  the  same  to  the  purposes  of  this  Act, 
with  such  additions  or  alterations  as  they  shall  respectively  deem 
necessary ;  and  the  trustees  of  any  public  baths  and  wash-houses  which 
have  been  already  or  may  hereafter  be  built  or  provided  in  any  such 
borough  or  pai-ish  by  private  subscriptions  or  otherwise  may,  with  the 
consent  of  the  council  of  any  such  borough,  or  with  the  consent  of  the 
commissioners,  and  approval  of  the  vestry  of  any  such  parish,  and  with 
the  consent  of  a  majority  of  the  committee  or  other  persons  by  whom 
they  were  appointed  trustees,  sell  or  lease  the  said  baths  and  wash- 
houses  to  the  said  council  or  commissioners  respectively,  or  make  over 
to  them  the  management  of  such  baths  and  wash-houses ;  and  in  all 
such  cases  the  baths  and  wash-houses  so  purchased  or  leased,  or  of 
which  the  management  has  been  so  made  over,  shall  be  deemed  to  be 
within  the  provisions  of  this  Act  as  fully  as  if  they  had  been  built  or 
provided  by  the  said  council  or  commissioners ;  and  the  property 
therein  shall  be  vested  in  the  mayor,  aldermen,  and  burgesses  in  the 
case  of  a  borough,  or  in  the  commissioners  in  the  case  of  a  parish." 

Sect.  28.  "  That  any  coromissioners  of  water-works,  trustees  of  water- 
works, water  companies,  canal  companies,  gas  companies,  and  other 
corporations,  bodies,  and  persons  having  the  management  of  any  water- 
works, canals,  reservoirs,  wells,  springs,  and  streams  of  water,  and  gas- 
works respectively,  may  in  their  discretion  grant  and  furnish  supplies 
of  water  or  gas  for  such  public  baths  and  wash-houses  and  open  bath- 
ing places,  either  without  charge  or  on  such  other  favourable  terms  as 
they  shall  think  fit." 

Sect.  29.  "That  nothing  in  this  Act  contained  shall  render  any 
member  of  the  council  of  any  borough,  or  any  commissioner,  personally, 
or  any  of  their  lands,  goods,  chattels,  or  moneys  (other  than  such  lands, 
goods,  chattels,  or  moneys  as  may  be  vested  in  or  under  the  manage- 
ment or  control  of  the  council  or  commissioners  respectively  in  pursu- 
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3.  Powers 
of  Commis- 
sioners. 

Councils  and 
commissioners 
may  enter  into 
contracts  for  tbe 
purposes  of  this 
Act. 


No  contract 
above  lOOi.  to  bo 
entered  into 
without  notice. 


Council  and  ' 
conunissiouers 
may  purchase 
existmg  baths, 
lie. 


Power  to  water 
and  gas  com- 
panies to  supply 
water  and  gas  to 
baths,  iScc. 


Councillors  and 
commissioners 
not  to  be  per- 
sonally liaDle. 
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4.  Manage- 
ment and 
Control. 


Persons  may 
appeal  against 
orders  of  council 
and  commis- 
sioners. 


Council,  &c., 
empowered  to 
make  sale  and 
exchange  of 
lands,  witli 
consent. 


Ifiatfis  wda  i!MaBf)4o«!8c». 


[a.  IV. 


When  baths,  &o., 
are  considered 
too  expensive, 
they  may,  with 
approval  of 
Treasury,  be 
Bold,  and  pro- 
ceeds of  sale 
carried  to 
borough  fund  or 
poor*s-rate. 


anoe  of  this  Act),  liable  to  the  payment  of  any  sum  of  money  as  or  by 
way  of  compensation  or  satisfaction  for  or  in  respect  of  any  thing  done 
or  suffered  in  due  pursuance  of  this  Act." 

Sect.  30.  "That  every  person  who  shall  feel  aggrieved  by  any  bye- 
law,  order,  direction,  or  appointment  of  or  by  the  council  or  commis- 
sioners shall  have  the  like  power  of  appeal  to  the  general  quarter 
sessions  as  imder  the  provisions  of  the  Companies  Clauses  Consoli- 
dation Act,  1845,  incorporated  with  this  Act,  he  might  have  if  feeling 
aggrieved  by  any  determination  of  any  justice  with  respect  to  any 
penalty." 

Sect.  31.  "  That  the  council,  with  the  approval  of  the  commissioners 
of  her  Majesty's  Treasury,  and  the  commissioners  appointed  under  this 
Act,  with  the  approval  of  the  vestry,  and  of  the  commissioners  of  her 
Majesty's  Treasury  respectively,  may  from  time  to  time  make  sale  and 
dispose  of  any  lands  vested  in  the  mayor,  aldermen,  and  burgesses,  or 
in  the  commissioners  respectively  for  the  purposes  of  this  Act,  and 
apply  the  proceeds  in  or  towards  the  purchase  of  other  lands  better 
adapted  for  such  purposes,  and  may,  with  the  like  approval,  exchange 
any  lands  so  vested,  and  either  with  or  without  paying  or  receiving 
any  money  for  equality  of  exchange,  for  any  other  lands  better  adapted 
for  such  purposes,  and  the  mayor,  aldermen,  and  burgesses,  or  the  com- 
missioners, may  convey  the  lands  so  sold  or  exchanged  accordingly." 

Sect.  32.  "  That  whenever  any  public  baths  or  wash-houses  or  open 
bathing  places  which  shall  have  been  for  seven  years  or  upwards  estab- 
lished under  the  authority  of  this  Act  shall  be  determined  by  the 
council  or  by  the  vestry,  in  accordance  with  a  previous  recommendation 
of  the  commissioners,  to  be  unnecessary  or  too  expensive  to  be  kept 
up,  the  council  or  commissioners,  with  the  approval  of  the  commis- 
sioners of  her  Majesty's  Treasury,  may  sell  the  same  for  the  best  price 
that  can  reasonably  be  obtained  for  the  same,  and  the  mayor,  aldermen, 
and  burgesses,  or  the  commissioners,  shall  convey  the  same  accordingly ; 
and  the  purchase-money  shall  be  paid  to  such  person  as  the  council  or 
commissioners  shall  appoint,  and  his  receipt  shall  be  a  sufficient  dis- 
charge for  the  same ;  and  the  net  proceeds  of  such  sale  shall  be  paid  to 
the  credit  of  the  borough  fund,  or  of  the  rate  for  the  relief  of  the  poor 
of  the  parish." 


Management  to 
be  vested  in 
councils  and  _ 
parish  commis- 
sioners. 


Council,  <Scc., 
may  make  bye- 
laws  for  regu- 
lating the  use  of 
baths  and  wash- 
houses,  &c.,  and 
charges  thereat. 


Eye-laws  to  be 
approved  by 
the  secretary  of 
state. 


IV.  iWanaflement  ant)  (ttDtttroI.— ISge^atos. 

By  9  &  10  Vict.  c.  74,  s.  33,  "  That  the  general  management,  regula- 
tion, and  control  of  the  public  baths  and  wash-houses  and  open  bathing 
places  established  under  this  Act  shall,  subject  to  the  provisions  of  this 
Act,  be  as  to  any  borough  vested  in  and  exercised  by  the  council,  and 
as  to  any  parish  vested  in  and  exercised  by  the  commissioners." 

Sect.  34.  "  That  the  bye-laws  which  the  councO  and  commissioners 
respectively  may  from  time  to  time  make,  alter,  repeal,  and  enforce, 
shall  include  such  bye-laws  for  the  management,  use,  and  regulation  of 
the  public  baths  and  wash-houses  and  open  bathing  places,  and  of  the 
persons  resorting  thereto  respectively,  and  for  determining  from  time 
to  time  the  charges  foi'  the  use  of  such  baths  and  wash-houses  and 
open  bathing  places  respectively,  as  the  council  and  commissioners 
respectively  shall  think  fit,  and  they  respectively  may  appoint  any 
penalty  not  exceeding  five  pounds  for  any  and  every  breach,  whether 
by  their  officers  or  servants,  or  by  other  persons,  of  any  bye-law  made 
by  them  respectively ;  and  such  bye-laws  shall  make  sufficient  provision 
for  the  several  purposes  respectively  expressed  in  the  schedule  (A.)  to 
this  Act ;  provided  always,  that  no  bye-law  made  under  the  authority 
of  this  Act  shall  be  of  any  legal  force  until  the  same  shall  have  received 
the  approval  of  one  of  her  Majesty's  principal  secretaries  of  state." 


ss. 


v.,  VI.] 


iSati&g  antj  MEast^ousj^. 


Sect.  35.  "  That  a  prints  copy  or  sufficient  abstract  of  the  bye-law 
relating  to  the  use  of  the  baths  and  open  bathing  places  respectively 
shall  be  put  up  in  every  bath  room  and  open  bathing  place  respec- 
tively ;  and  a  printed  copy  or  sufficient  abstract  of  the  bye-laws  relating 
to  the  use  of  the  wash-houses  shall  be  put  up  in  some  convenient  place 
near  every  washing  tub  or  trough,  or  every  pair  of  washing  tubs  or 
troughs,  in  ever}'  wash-house." 

Sect.  37,  repealed  by  10  &  11  Vict.  c.  61,  s.  6. 

By  10  &  11  Vict.  c.  61,  s.  7,  "That  the  council  and  the  commissioners 
respectively  may  from  time  to  time  make  such  reasonable  charges  for  the 
use  of  the  baths  and  wash-houses  and  open  bathing  places  provided 
under  the  recited  Act  and  this  Act  respectively  as  they  think  fit,  not 
exceeding  the  charges  mentioned  in  the  schedule  {post,  (2))  annexed  to 
this  Act." 

By  9  &  10  Vict.  c.  74,  s.  38,  "That  for  the  recovery  of  the  charges  at 
such  wash-houses,  the  officers,  servants,  and  others  having  the  manage- 
ment thereof,  may  detain  the  clothes  brought  to  be  washed,  or  other 
goods  and  chattels  of  any  person  refusing  to  pay  the  charge  to 
which  such  person  may  be  liable,  or  any  part  thereof,  till  full  payment 
thereof  be  made,  and  in  case  such  payment  be  not  made  within  seven 
days,  may  sell  such  clothes,  goods,  and  chattels,  or  any  of  them,  return- 
ing the  surplus  proceeds  of  such  sale,  after  deducting  the  unpaid  charge, 
and  the  expenses  of  such  detention  and  sale,  and  the  unsold  articles,  if 
any,  on  demand,  to  such  person. 
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6.  Interpre- 
tation of 
Acts. 

Copies  or  ab- 
stracts of  bye- 
laws  to  be  hung 
up  in  eveiy  batli 
room,  &c. 
Power  to  make 
charges  for  use 
of  baths,  &c., 
not  exceeding 
those  in  the 
schedule. 


.A.s  to  recovery 
of  charges  at 
wash-houses. 


V.  ^malttes. 

By  9  &  10  Vict.  c.  74,  s.  39,  "  That  if  any  clerk  or  other  officer,  or  any 
servant  who  shall  be  in  anywise  employed  by  any  council  or  commis- 
sioners in  pursuance  of  this  Act,  shall  exact  or  accept  any  fee  or  reward 
whatsoever  for  or  on  account  of  anything  done  or  forborne  or  to  be 
done  or  forborne  in  pursuance  of  this  Act,  or  on  any  account  whatsoever 
relative  to  putting  this  Act  into  execution,  other  than  such  salaries, 
wages,  or  allowances  as  shall  have  been  appointed  by  the  council  or 
commissioners,  or  shall  in  anywise  be  concerned  or  interested  in  any 
bargain  or  contract  made  by  the  council  or  commissioners  for  or  on 
account  of  anything  done  or  forborne,  or  to  be  done  or  forborne  in 
pursuance  of  this  Act,  or  on  any  account  whatsoever  relative  to  the 
putting  of  this  Act  into  execution,  or  if  any  person  during  the  time  he 
holds  the  office  of  member  of  the  council,  or  commissioner,  shall  exact 
or  accept  any  such  fee  or  reward,  or  shall  accept  or  hold  any  office  or 
place  of  trust  created  by  virtue  of  this  Act,  or  be  concerned  directly  or 
indirectly  in  any  such  bargain  or  contract,  every  such  person  so  offend- 
ing shall  be  incapable  of  ever  serving  or  being  employed  under  this  Act, 
and  shall  for  every  such  offence  also  forfeit  the  sum  of  fifty  pounds." 

Sect.  40.  "That  such  part  of  any  penalty  recovered  under  this  Act  as 
shall  not  be  awarded  to  the  informer  shall  be  paid  to  the  credit  as 
regards  a  borough  of  the  borough  fund,  and  as  regards  a  parish  of  the 
rate  for  the  reUef  of  the  poor  thereof." 


Penalty  for 
council,  com- 
missioners or 
officers  taking 
fees  beyond 
salaries,  or  being 
interested  in 
contracts. 


Application  of 
penalties. 


VI.  Intwpwtation  of  acts. 

By  9  &  10  Vict.  c.  74,  s.  2.    "  That  in  this  Act  the  following  words  Interpretation 
and  expressions  shall  have  the  several  meanings  hereby  assigned  to  of  Act. 
them,  unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction  ;  that  is  to  say  : — 

"  'Parish '  "  shall  mean  every  place  having  separate  overseers  of  the 
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6.  Inter-  poor,  and  separately  maintaining  ita  Qiwn  poor  :  [and  also  every 

pretation  of  place  maintaining  its  own  poor,  and  having  a  vestry  (10  &  11  Viet. 

Acts.  c.  61,  s.  2) :] 

"  '  Borough ' "  shall  mean  city,  borough,  port,  cinque  port,  or  town 

corporate  : 

" '  Eate  payers  ' "  shall  mean  such  of  the  persons  for  the  time  being 
assessed  to  and  paying  rates  for  the  relief  of  the  poor  of  the  parish 
as  for  the  time  being  shall  be  duly  qualified  to  vote  for  the  election 
of  overseers  for  the  parish  :  [rate  payers  shall  mean  all  persons  for 
the  time  being  assessed  to  and  paying  rates  for  the  relief  of  the 
poor  of  the  parish  (10  &  11  Vict.  c.  61,  s.  2):] 

" '  Churchwardens  ' "  shall  mean  also  chapelwardens,  or  other  persons 
discharging  the  duties  of  churchwardens  : 

" '  Overseers '  "  shall  mean  also  any  persons  authorised  and  required  to 
make  and  collect,  or  cause  to  be  collected,  the  rate  for  the  relief  of 
the  poor  of  the  parish,  and  acting  instead  of  overseers  of  the  poor : 

"'Vestry'"  shall  mean  the  inhabitants  of  the  parish  lawfully 
assembled  in  vestry,  or  for  any  of  the  purposes  for  which  vestries 
are  holden,  except  in  those  parishes  in  which  there  is  a  select 
vestry  elected  under  59  Geo.  III.  c.  12,  or  elected  under  1  &  2  Will. 
IV.  c.  60,  or  elected  under  the  provisions  of  any  local  Act  of 
Parliament  for  the  government  of  any  parish  by  vestries,  in  which 
parishes  it  shall  mean  such  select  vestry,  [and  also  any  body  of 
persons,  by  whatever  name  distinguished,  acting  by  virtue  of  any 
Act  of  Parliament,  prescription,  custom  or  otherwise,  as  or  instead 
of  a  vestry  or  select  vestry  (10  &  11  Vict.  c.  61,  s.  2,)]  unless  there 
be  something  in  the  subject  or  context  repugnant  to  such  con- 
struction. 

" '  Commissioners '  "  shall  mean  the  commissioners  appointed  in 
accordance  with  this  Act  for  any  parish,  and  for  the  time  being  iu 
oflSce  and  acting  as  such  commissioners : 

" '  Clerk  ' "  shall  mean,  as  regards  an  incorporated  borough,  the  town 
clerk  of  such  borough,  and  as  regards  a  parish,  the  clerk  appointed 
pursviant  to  this  Act  by  the  commissioners  : 

"  *  Justice '  "  shall  mean  justice  of  the  peace  for  the  county,  riding, 
division,  liberty,  borough  or  place  where  the  matter  requiring  tlie 
cognizance  of  justices  shall  arise  : 

" '  Lands '  "  shall  mean  lands,  tenements  and  hereditaments  of  what- 
soever nature  or  tenure : 

Words  importing  the  masculine  gender  shall  include  the  feminine : 

Words  of  the  plural  number  shaU  include  the  singular,  and  words  of 
the  singular  number  shall  include  the  plural. 


SOHEDUIE     (1). 

Bye-Laws  to  he  made  in  all  cases. 

For  securing  that  the  baths  and  wash-houses  and  open  bathing  places  shall 
be  under  the  due  management  and  control  of  the  officers,  servants,  or  others 
appointed  or  employed  in  that  behalf  by  the  council  or  commissioners. 

For  securing  adequate  privacy  to  persons  using  the  baths  and  wash-houses 
and  open  bathing  places,  and  security  against  accidents  to  persons  using  the 
open  bathing  places. 

For  securing  that  men  and  boys  above  eight  years  old  shall  bathe  separately 
from  women  and  girls  and  children  under  eight  years  old. 

For  preventing  damage,  disturbance,  interruption,  and  indecent  and  offensive 
language,  and  behaviour  and  nuisances. 

For  determining  the  duties  of  the  officers,  servants,  and  others  appointed  by 
the  council  or  commissioners. 

In  parishes.    For  regulating  the  procedure  of  the  commissioners. 
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Schedule  (2).  G.  IrUer- 

^  ^  prelection  of 

Charges  for  the  Baths  and  Wash-houses  and  open  Bathing  Places.  -^c' 

1.  Baths  for  the  Laboubing  Classes. 

Every  bath  to  be  supplied  with  clean  water  for  every  person  bathing  alone, 
or  for  several  children  bathing  together,  and  in  either  case  with  one  clean  towel 
for  every  bather. 

For  one  person  above  eight  years  old  : 
Cold  bath,  or  cold  shower  bath,  any  sum  not  exceeding   .  One  penny. 
Warm  bath,  or  warm  shower  bath,  or  vapour  bath,  any  sum 

not  exceeding         .      • Two-pence. 

For  several  children,  not  above  eight  years  old,  nor  exceed- 
ing four,  bathing  together : 
Cold  bath,  or  cold  shower  bath,  any  sum  not  exceeding  .    Two-pence. 
Warm  bath,  or  warm  shower  bath,  or  vapour  bath,  any 
sum  not  exceeding Four-pence, 

2.  Baths  of  any  higheb  Class. 

Such  charges  as  the  council  and  the  commissioners  respectvely  think  fit,  not 
exceeding  in  any  case  three  times  the  charges  above  mentioned  for  the  several 
kinds  of  baths  for  the  labouring  classes. 

3.  Wash-houses  fob  the  Labouring  Classes. 

Every  wash-house  to  be  supplied  with  conveniences  for  washing  and  drying 
clothes  and  other  articles. 

For  the  use  by  one  person  of  one  washing  tub  or  trough,  and 
of  a  copper  or  boiler  (if  any),  or,  where  one  of  the  wash- 
ing tubs  or  troughs  shall  be  used  as  a  copper  or  boiler, 
for  the  use  of  one  pair  of  washing  tubs  or  troughs,  and 
for  the  use  of  the  conveniences  for  drying  : 
For  one  hour  only  in  any  one  day,  any  sum  not  exceeding  One  penny. 
For  two  hours  together,  in  any  one  day,  any  sum  not  exceed- 
ing         Three-pence. 

Any  time  over,  the  hour  or  two  hours  respectively,  if  not  exceeding  five 
minutes,  not  to  be  reckoned. 

For  two  hours  not  together,  or  for  more  than  two  hours  in  one  day,  such 
charges  as  the  council  and  the  commissioners  respectively  think  fit. 

For  the  use  of  the  washing  conveniences  alone,  or  of  the  drying  con- 
veniences alone,  such  charges  as  the  council  and  the  commissioners  respectively 
think  fit,  but  not  exceeding  in  either  case  the  charges  for  the  use  for  the  same 
time  of  both  the  washing  and  the  drying  conveniences. 

4.  Wash-houses  of  ant  higher  Class. 
Such  charges  as  the  council  and  the  commissioners  respectively  think  fit. 

5.  Open  Bathing  Places. 
Where  several  persons  bathe  in  the  same  water,  for  one  person  one  halfpenny. 


%mu 


B 


Y  stat.  15  Geo.  II.  c.  33,  s.  6,  -whereas  on  the  north-west  coast  of  16  Geo.  j,  c.  ss. 

England,  and  especially  in  the  county  of  Lancaster,  the  sea  is  bounded, 
and  the  lands  are  prevented  from  being  overflowed  by  large  hills,  the 
sand  of  which  is  so  loose  that  in  dry  weather  it  is  thrown  by  the  winds 
on  the  adjacent  lands,  to  the  damage  thereof  and  the  danger  of  the 
inhabitants,  who  are  exposed  thereby  to  the  inundation  of  the  sea;  to 
prevent  which  the  land- owners  are  at  great  charges  annually,  to  plant 
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Betting        and  maintain  a  sort  of  rush  or  shrub,  called  starr  or  bent,  but  many 
Houses.        disorderly  persons  pluck  up  and  carry  away  the  same  to  make  mats  and 

brushes;  therefore,  if  any  person  without  the  consent  of  the  owner 

shall  out,  pull  up,  or  carry  away  any  starr  or  bent,  planted  or  set  on 
the  said  hills  on  the  north- west  coasts  of  England,  on  complaint  thereof 
on  oath  to  one  justice,  the  offender  shall  be  summoned ;  and  on  default 
of  appearing,  the  justice  shall  issue  his  warrant  to  apprehend  and 
bring  him  before  him ;  and  being  convicted  on  oath  of  one  witness  or 
confession,  he  shall  forfeit  twenty  shillings,  half  to  the  informer  and 
half  to  the  owner  of  the  bent  by  distress ;  and  for  want  of  sufficient 
distress,  be  sent  to  the  house  of  correction  for  three  months,  to  be  kept 
to  hard  labour ;  and  for  a  second  offence,  he  shall  be  committed  to  the 
house  of  correction  for  one  year,  to  be  whipped  and  kept  to  bard 
labour. 

Sect.  7.  And  if  any  starr  or  bent  shall  be  found  within  five  miles  of 
the  said  sand  hills,  the  persons  convicted  of  having  the  same  in  custody 
shall  forfeit  twenty  shillings  in  like  manner,  and  for  want  of  sufficient 
distress  shall  be  committed  to  the  house  of  correction,  there  to  be  kept 
to  hard  labour  for  three  months. 

Sect.  8.  But  this  shall  not  restrain  any  person  from  the  exercise  of 
any  ancient  prescriptive  right  to  out  starr  or  bent  on  the  sea  coasts  in 
the  county  of  Cumberland. 


JHo  house,  &c., 
to  be  kept  for 
purpose  of  owner 
or  occupier 
betting  witli 
other  persons. 


'  Oface  or  place. 


Betting  houses 
to  be  gaming 
houses  withm 
§  4;  9  Vict.  0. 109. 


Betting  i^ottjSeiS* 

[16  &  17  Vict.  c.  119.] 


_F0E  the  purpose  of  suppressing  betting  houses,  or  offices  where 
money  was  received  in  advance,  by  persons  occupying  or  owning  them, 
or  persons  employed  on  their  behalf,  by  way  of  betting  in  horse  races 
and  like  contingencies,  it  was  granted  by  the  16  &  17  Vict.  c.  119; — 

Sect  1.  "  No  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any 
person  using  the  same,  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or  person 
using  the  same,  or  of  any  person  having  the  cai'e  or  management  or  in 
any  manner  conducting  the  business  thereof,  betting  with  persons 
resorting  thereto ;  or  for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or 
person  as  aforesaid  as  or  for  the  consideration  for  any  insurance,  under- 
taking, promise,  or  agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse  race,  or  other  race,  fight,  game,  sport,_or  exercise, 
or  as  or  for  the  consideration  for  securing  the  paying  or  giving  by  some 
other  person  of  any  money  or  valuable  thing  on  any  such  event  or 
contingency  as  aforesaid ;  and  every  house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is 
hereby  declared  to  be  a  common  nuisance  and  contrary  to  law." 

A  tree  or  clump  of  trees  in  Hyde  Park  to  which  a  person  was  in  the 
habit  of  resorting  for  the  purpose  of  betting  with  other  persons  resort- 
ing thereto,  is  not  a  place  contemplated  by  the  first  section.  {Doggett 
V  Catterns,  19  G.  B.  N.  S.  765 ;  34  L.  J.  G.  P.  159,  {Exch.,)  reversing 
the  decision  of  the  Court  below,  17  C.  JS.  669;  34  L.  J.  C.  P.  46.)  But 
a  temporary  wooden  structure  erected  during  the  races,  where  the 
business  of  betting  was  carried  on,  is  an  "  office,"  or  place  within  the 
above  section.  {Sha/w,  app.,  Morley,  resp.,  3  L.  B.  Ex.  137 ;  37  L.  J. 
M.  C.  105.) 

Sect.  2.  "  Every  house,  room,  office,  or  place  opened,  kept,  or  used  for 
the  purposes  aforesaid,  or  any  of  them,  shall  be  taken  and  deemed  to  be 


a  common  gaming  house  within  the  meaning  of  an  Act  of  the  session 
hoi  den  in  the  eighth  and  ninth  years  of  her  Majesty,  chapter  one  hun- 
dred and  nine,  '  to  amend  the  law  concerning  '  games  and  wagers.' " 

Sect.  3.  "  Any  person  who  being  the  owneV  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the  same,  shall  open,  keep, 
or  use  the  same  for  the  purposes  herein-before  mentioned,  or  either  of 
them ;  and  any  person  who  being  the  owner  or  occupier  of  any  house, 
room,  office,  or  other  place  shall  knowingly  and  wilfully  permit  the 
same  to  be  opened,  kept,  or  used  by  any  other  person  for  the  purposes 
aforesaid,  or  either  of  them ;  and  any  person  having  the  care  or  man- 
agement of  or  in  any  manner  assisting  in  conducting  the  business  of 
any  house,  office,  room,  or  place  opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  either  of  them,  shall,  on  summary  conviction  thereof 
before  any  two  justices  of  the  peace,  be  liable  to  forfeit  and  pay  such 
penalty,  not  exceeding  one  hundred  pounds,  as  shall  be  adjudged  by 
such  justices,  and  may  be  further  adjudged  by  such  justices  to  pay  such 
costs  attending  such  conviction  as  to  the  said  justices  shall  seem  reason- 
able ;  and  on  the  non-payment  of  such  penalty  and  costs,  or  in  the  first 
instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be  committed  to 
the  common  gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  time  not  exceeding  six  calendar  months." 

An  information  for  keeping  a  house  for  the  purpose  of  betting,  and 
alleges  the  keeping  and  using  of  the  house  on  a  certain  day  and  divers 
other  days  is  good,  {Onley  v.  Oee,  30  L.  J.  M.  G.  222,)  and  when  the 
information  fixed  5th  of  October,  and  divers  other  days,  proof  of  the 
house  being  used  for  the  purpose  of  betting  on  the  8th  of  November 
will  support  a  conviction  thereunder.     (i6.) 

Queers,  whether  an  indictment  for  an  ofience  against  this  section 
would  lie  ;  see  Reg.  v.  Orawshaw,  (Bell  0.  0.  303 ;  30  L.  J.  M.  0.  58.) 

Sect.  4.  "  Any  person,  being  the  owner  or  occupier  of  any  house,  office, 
room,  or  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or 
either  of  them,  or  any  person  acting  for  or  on  behalf  of  any  such 
owner  or  occupier,  or  any  person  having  the  care  or  management  or  in 
any  manner  assisting  in  conducting  the  business  thereof,  who  shall 
receive,  dii'ectly  or  indirectly,  any  money  or  valuable  thing  as  a  deposit 
on  any  bet  on  condition  of  paying  any  sum  of  money  or  other  valuable 
thing  on  the  happening  of  any  event  or  contingency  of  or  relating  to 
a.  horse  race  or  any  other  race,  or  any  fight,  game,  sport,  or  exercise, 
or  as  or  for  the  consideration  for  any  assurance,  undertaking,  promise, 
or  agreement  express  or  implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  such  event  or  contingency,  and  any  person 
giving  any  acknowledgment,  note,  security,  or  draft  on  the  receipt  of 
any  money  or  valuable  thing  so  paid  or  given  as  aforesaid  purporting 
or  intended  to  entitle  the  bearer  or  any  other  person  to  receive  any 
money  or  valuable  thing  on  the  happening  of  any  such  event  or  con- 
tingency as  aforesaid,  shall,  upon  summary  conviction  thereof  before 
two  justices  of  the  peace,  forfeit  and  pay  such  penalty,  not  exceeding 
fifty  pounds,  as  shall  be  adjudged  by  such  justices,  and  may  be  further 
adjudged  by  such  justices  to  pay  such  costs  attending  such  conviction 
as  to  the  said  justices  shall  seem  reasonable;  and  on  the  nonpayment  of 
such  penalty  and  costs,  or  in  the  first  instance  if  to  such  justices  it 
shall  seem  fit,  may  be  committed  to  the  common  gaol  or  house  of  correc- 
tion, with  or  without  hard  labour,  for  any  time  not  exceeding  three 
calendar  months." 

Sect.  5.  "  Any  money  or  valuable  thing  received  by  any  such  person 
aforesaid  as  a  deposit  on  any  bet,  or  as  or  for  the  consideration  for  any. 
such  assurance,  undertaking,  promise,  or  agreement,  as  aforesaid,  shall 
be  deemed  to  have  been  received  to  or  for  the  use  of  the  person  from 
whom  the  same  was  received,  and  such  money  or  valuable  thing,  or  the 
value  thereof,  may  be  recovered  accordingly,  with  full  costs  of  suit,  in 
any  court  of  competent  jurisdiction. 
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Sect  6.  "  Provided  always,  That  nothing  in  this  Act  contained  shall 
extend  to  any  person  receiving  or  holding  any  money  or  valuable  thing 
by  way  of  stakes  or  deposit  to  be  paid  to  the  winner  of  any  race,  or 
lawful  sport,  game,  or  exercise,  or  to  the  owner  of  any  horse  engaged 
in  any  race." 

Sect.  7.  "Any  person  exhibiting  or  publishing  or  causing  to  be  ex- 
hibited  or  published  any  placard,  handbill,  card,  writing,  sign,  or 
advertisement  whereby  it  shall  be  made  to  appear  that  any  house,  office, 
room,  or  place  is  opened,  kept,  or  used  for  the  purpose  of  making  bets 
or  wagers,  in  manner  aforesaid,  or  for  the  purpose  of  exhibiting  lists 
for  betting,  or  with  intent  to  induce  any  person  to  resort  to  such  house, 
office,  room,  or  place  for  the  purpose  of  making  bets  or  wagers,  in 
manner  aforesaid,  or  any  person  who,  on  behalf  of  the  owner  or 
occupier  of  any  such  house,  office,  room,  or  place,  or  person  using  the 
same,  shall  invite  other  persons  to  resort  thereto  for  the  purpose  of 
making  bets  or  wagers,  in  manner  aforesaid,  shall,  upon  summary  con- 
viction thereof  before  two  justices  of  the  peace,  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds,  and  may  be  further  adjudged  by  such 
justices  to  pay  such  costs  attending  such  conviction  as  to  the  said 
justices  shall  seem  reasonable ;  and  on  the  nonpayment  of  such  penalty 
and  costs,  or  in  the  first  instance  if  to  such  justices  it  shall  seem  fit,  may 
be  committed  to  the  common  gaol  or  house  of  correction,  with  or  with- 
out hard  labour,  for  any  time  not  exceeding  two  calendar  months. 

Sect._  8.  "  If  any  person  convicted  under  this  Act  on  information 
before  justices  shall  be  adjudged  to  pay  any  penalty,  or  any  costs  and 
charges  attending  the  conviction,  and  shall  fail  to  pay  such  penalty  or 
costs,  the  same  may  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender,  by  warrant  under  the  hand  and  seal  of  one  of 
the  convicting  justices :  provided  always,  that  if  any  person  shall  be 
committed  to  prison  for  default  of  payment  of  any  penalty  and  costs 
then  the  costs  alone  may  be  levied  by  distress  as  aforesaid." 

Sect.  9.  "  One-half  of  every  pecuniary  penalty  which  shall  be  adjudged 
to  be  paid  under  this  Act  shall  be  paid  to  the  informer,  and  the  remain- 
ing half  shall  be  applied  in  aid  of  the  poor  rate  of  the  parish  in  which 
the  offence  shall  have  been  committed,  and  shall  be  paid  for  that  pur- 
pose to  the  overseer  or  other  person  authorized  to  receive  poor  rates  in 
such  parish,  or  if  the  place  wherein  the  offence  shall  have  been  com- 
mitted shall  be  extra-parochial,  then  the  justices  by  whom  such  penalty 
shall  be  adjudged  to  be  paid  shall  direct  such  remaining  half  thereof  to 
be  applied  in  aid  of  the  poor  rate  of  such  extra-parochial  place,  or,  if 
there  shall  not  be  any  poor  rate  therein,  in  aid  of  the  poor  rate  of  any 
adjoining  pariah  or  district." 

With  respect  to  the  application  of  penalties  recovered  under  the 
Gaming  Houses  Act,  17  &  18  Vict.  c.  38,  ss.  8,  9,  it  has  been  held  im- 
pliedly to  contain  the  exception, "  unless  recovered  or  adjudged  before 
the  police  courts  in  the  metropolis."  {WrayY.  EUis,  1  E.&  E.  276; 
28  L.  J.  M.  O.  46.)  Therefore  the  receiver  of  the  metropolitan  police  is 
entitled,  under  the  2  &  3  Vict.  c.  71,  s.  47,  to  one  half  of  any  penalty 
recovered  before  a  police  magistrate  and  not  the  overseer,     (ibid.) 

Sect.  10.  "  In  case  any  person  who  shall  have  laid  any  complaint  or  in- 
formation in  respect  of  "any  offence  against  this  Act  shall  not  appear  at 
the  time  at  which  the  defendant  may  have  been  summoned  to  appear, 
or  at  any  time  to  which  the  hearing  of  the  summons  may  have  been 
adjourned,  or,  in  the  opinion  of  any  justices  having  authority  to  adju- 
dicate with  respect  to  the  offence  charged  in  such  information  or  com- 
plaint as  aforesaid,  shall  otherwise  have  neglected  to  proceed  upon  or 
prosecute  such  information  or  complaint  with  due  diligence,  it  shall  be 
lawful  for  such  justices  to  authorize  any  other  person  to  proceed  on 
such  summons  instead  of  the  person  to  whom  the  same  may  have  been 
granted,  or,  if  such  justices  think  fit,  to  dismiss  the  summons  already 
granted,  and  authorize  any  person  to  take  out  a  fresh  summons  in  res- 


ISetttng  ^omts. 

pect  of  the  offence  charged  in  such  information  pr  complaint,  in  like 
manner  as  if  the  previous  summons  had  not  been  granted." 

Sect.  11.  "  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  com- 
plaint made  before  him  on  oath  that  there  is  reason  to  suspect  any 
house,  office,  room,  or  place  to  be  kept  or  used  as  a  betting-house  or 
office,  contrary  to  this  Act,  to  give  authority  by  special  warrant  under 
his  hand,  when  in  his  discretion  he  shall  think  fit,  to  any  constable  or 
police  officer,  to  enter,  with  such  assistance  as  may  be  found  necessary, 
into  such  house,  office,  room,  or  place,  and,  if  necessary,  to  use  force  for 
making  such  entry,  whether  by  breaking  open  doors  or  otherwise,  and 
to  arrest,  search,  and  bring  before  a  justice  of  the  peace  all  such  per- 
sons found  therein,  and  to  seize  all  lists,  cards,  or  other  documents 
relating  to  racing  or  betting  found  in  such  house  or  premises  ;  and 
any  such  warrant  may  be  according  to  the  form  given  in  the  first 
schedule  annexed  to  the  before-mentioned  Act '  to  amend  the  law  con- 
cerning games  and  wagers.' " 

Sect.  12.  "  If  any  superintendent  belonging  to  the  metropolitan 
police  force  shall  report  in  writing  to  the  commissioners  of  police  of 
the  metropolis  that  there  are  good  grounds  for  believing  and  that  he 
does  believe  that  any  house,  office,  room,  or  place  within  the  metro- 
politan police  district  is  kept  or  used  as  a  betting  house  or  office,  con- 
trary to  this  Act,  it  shall  be  lawful  for  either  of  the  said  commissioners 
by  order  in  writing  to  axithorize  the  superintendent  to  enter  any  such 
house,  office,  room,  or  place,  with  such  constables  as  shall  be  directed 
by  the  commissioner  to  accompany  him,  and,  if  necessary,  to  use  force 
for  the  purpose  of  effecting  such  entry,  whether  by  breaking  open 
doors  or  otherwise,  and  to  take  into  custody  all  persons  who  shall  be 
found  therein,  and  to  seize  all  lists,  cards,  or  other  documents  relating 
to  racing  or  betting  found  in  such  house  or  premises." 

Sect.  13.  "  Any  person  who  shall  be  summarily  convicted  under 
this  Act  may  appeal  to  the  next  general  or  quarter  sessions  of  the  peace 
to  be  holden  for  the  county  or  place  wherein  the  cause  of  complaint 
shall  have  arisen,  provided  that  such  person  at  the  time  of  the  convic- 
tion give  notice  of  his  intention  to  appeal,  and  shall  at  the  time  of  such 
conviction,  or  within  forty-eight  hours  thereafter,  enter  into  a  recog- 
nizance with  two  sufficient  securities  conditioned  personally  to  appear 
at  the  said  sessions  to  try  such  appeal,  and  to  abide  the  further  judg- 
ment of  the  court  at  such  sessions,  and  to  pay  such  costs  as  shall  be  by 
the  last-mentioned  court  awarded  ;  and  it  shall  be  lawful  for  the 
magistrate  or  justices  by  whom  such  conviction  shall  have  been  made 
to  bind  over  any  party  who  shall  have  made  information  against  the 
party  convicted,  and  any  witnesses  who  shall  have  been  examined,  in 
sufficient  recognizances  to  attend  and  be  examined  at  the  hearing  of 
such  appeal ;  and  every  such  witness  on  producing  a  certificate  of 
being  so  bound  under  the  hand  of  the  said  magistrate  or  justices  shall 
be  allowed  compensation  for  his  or  her  time,  trouble,  and  expenses  in 
attending  the  appeal,  which  compensation  shall  be  paid  in  the  first 
instance  by  the  treasurer  of  the  county  or  place  in  like  manner  as  in 
cases  of  misdemeanour  under  the  provisions  of  an  Act  passed  in  the 
seventh  year  of  the  reign  of  King  George  the  Fourth,  intituled  '  An 
Act  for  improving  the  Administration  of  Criminal  Justice  in  England ;' 
and  in  case  any  such  appeal  shall  be  dismissed  and  the  order  or  convic- 
tion affirmed,  the  reasonable  expenses  of  all  such  witnesses  attending 
as  aforesaid,  to  be  ascertained  by  the  court,  shall  be  re-paid  to  the  said 
treasurer  by  the  appellant.'' 

Sect.  14.  "  On  any  such  appeal  no  objection  shall  be  allowed  to  the 
information  whereon  the  conviction  has  taken  place,  or  to  such  con- 
viction on  any  matter  of  form,  or  on  any  insufficiency  of  statement, 
provided  it  shall  appear  to  the  justices  in  quarter  sessions  that  the 
defendant  has  been  ^sufficiently  informed  of  the  charge  intended  to  be 
made  against  him,  and  that  such  conviction  was  proper  on  the  merits  of 
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the  case ;  and  no  information,  conviction,  or  judgment  of  tlie  justices 
in  general  or  quarter  sessions  shall  be  removed  by  ceriAorcuri  into  the 
Court  of  Queen's  Bench." 

Sect.  15.  "  When  any  distress  shall  be  made  for  any  money  to  be 
levied  by  virtue  of  the  warrant  of  any  justice  under  this  Act,  the  dis- 
tress shall  not  be  deemed  unlawful,  nor  shall  any  party  making  the 
same  be  deemed  a  trespasser,  on  account  of  any  defect  or  want  of  form 
in  the  information,  summons,  warrant  of  apprehension,  conviction, 
warrant  of  distress,  or  other  proceeding  relating  thereto,  nor  shall  such 
party  be  deemed  a  trespasser  from  the  beginning  on  account  of  any 
irregularity  which  shall  be  afterwards  committed  by  him,  but  all  per- 
sons aggrieved  by  such  defect  or  irregularity  may  recover  fuU  satisfac- 
tion for  the  special  damage  by  an  action  on  the  case  in  any  of  her 
Majesty's  courts  of  record." 

Sect.  16.  "  No  plaintiif  shall  recover  in  any  action  for  any  irregu- 
larity, trespass,  or  other  wrongful  proceeding  made  or  committed  in 
the  execution  of  this  Act,  or  in,  under,  or  by  virtue  of  any  authority 
hereby  given,  if  tender  of  sufficient  amends  shall  have  been  made  by 
or  on  behalf  of  the  party  who  shall  have  committed  such  irregularity, 
trespass,  or  other  wrongful  proceeding  before  such  action  brought,  and 
in  case  no  tender  shall  have  been  made  it  shall  be  lawful  for  the 
defendant  in  any  such  action,  by  leave  of  the  court  where  such  action 
shall  depend,  at  any  time  before  issue  joined  to  pay  into  court  such 
sum  of  money  as  he  shall  think  fit,  whereupon  such  proceeding,  order, 
and  adjudication  shall  be  had  and  made  in  and  by  such  court  as  in 
other  actions  where  defendants  are  allowed  to  pay  money  into  court." 

Sect.  17.  "  No  action,  suit,  or  information,  or  any  other  proceeding, 
of  what  nature  soever,  shall  be  brought  against  any  person  for  any- 
thing done  or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the 
execution  of  the  authorities  under  this  Act,  unless  notice  in  writing 
shall  be  given  by  the  party  intending  to  prosecute  such  suit,  informa- 
tion, or  other  proceeding  to  the  intended  defendant  one  calendar 
month  at  least  before  prosecuting  the  same,  nor  unless  such  action,  suit, 
information,  or  other  proceeding  shall  be  brought  or  commenced 
within  three  calendar  months  next  after  the  act  or  omission  com- 
plained of,  or  in  case  there  shall  be  a  continuation  of  damage  then 
within  three  calendar  months  next  after  the  doing  such  damage  shall 
have  ceased." 


24  &  26  Vict, 
c.  100. 


Veuuc. 


WQnmid* 


.1  HE  offence  of,  and  pimishment  for.] — Bigamy  is  where  a  man  has 
two  wives  successively ;  polygamy,  where  he  hath  several  wives  at  the 
same  time ;  but  they  are  commonly  confounded  one  with  the  other. 
(See  4  Bla.  Com.  163  ;  Bae.  Ah.  Bigomvy) 

The  24  &  25  Vict.  c.  95,  repeals  9  Geo.  IV.  c.  31,  which  repealed 
the  1  Jac.  I.  c.  11,  except  as  to  offences  committed  before  or  on 
the  30th  June,  1828,  and  it  is  now  enacted  by  24  &  25  Vict.  c.  100, 
s.  57,  "  That  whosoever  being  married,  shall  marry  any  other  person, 
during  the  life  of  the  former  husband  or  wife,  (whether  the  second 
marriage  shall  have  taken  place  in  England  or  Ireland,  or  elsewhere,) 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  any  such 
offence  may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished, 
in  the  county  where  the  offender  shall  be  apprehended,  or  be  in  cus- 
tody, as  if  the  offence  had  been  actually  committed  in  that  county  or 
place  :  Provided  that  nothing  in  this  section  contained  shall  extend  to 
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any  second  marriage  contracted  elsewhere  than  in  England  and  Ireland,      Bigamy/. 
by  any  other  than  a  subject  of  her  Majesty,  or  to  any  person  marrying  a 


second  tvme,  whose  husband  or  wife  shall  have  beea  continually  absent  Eiceptiona. 
from  such  person  for  tlie  space  of  seven  years  then  last  past,  and  shall 
■not  have  been  known  by  such  person  to  be  Uving  within  that  Ume,  or 
shall  extend  to  any  person  who,  at  the  time  of  such  second  mxirriage, 
shall  have  been  divorced  from  the  bond  of  the  fwst  marriage,  or  to  any 
person  whose  former  marriage  shall  have  been  declared  void  by  the 
sentence  of  any  court  of  competent  jurisdiction." 

The  imprisonment  may  be  in  the  gaol  or  house  of  correction.     (24  &  punialimeat. 
25  Vict.  c.  100,  s.  69.) 

By  the  7  &  8  Geo.  IV.  c.  28,  s.  10,  if  the  convict  be  already  under  n  offender  be 
sentence  of  transportation  or  imprisonment,  the  sentence  for  bigamy  akeady  a 
may  commence  after  the  expiration  of  the  former  sentence.  convic . 

Principals  in  the  second  degree  and  accessaries  before  the  fact  are  Accessaries. 
punishable  in  the  same  majiner  as  the  principal  in  the  first  degree  is 
by  this  Act  punishable.     (S.  67.) 

By  sect.  67,  accessaries  after  the  fact  are  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  two  years.  (See  further,  tit  "  Acces- 
sa/ry,  ante,  p.  16.) 

By  the  5  &  6  Vict.  c.  38,  s.  1,  this  offence  is  not  triable  at  any  quarter  Not  triable  at 
sessions.  _  ='^^^'"^- 

To  constitute  the  offence,  it  must  be  proved  that  at  the  time  of  the  To  constitute  the 
second  marriage  the  offender  was  then  already  legally  married  to  fl^°marriSe'* 
another.     (Per  Bayley,  J.,  in  Smith  v.  Huson,  1  Phill.  287.)     The  law  must  bo  proved. 
will  not  presume  a  valid  marriage  in  cases  of  bigamy,  as  it  will  in  civil 
cases.    (76.) 

The  now  repealed  Act  of  1  Jac.  I.  extended  to  a  marriage  de  facto,  or 
voidable  by  reason  of  consanguinity,  affinity,  or  such  like  ;  for  it  was  a 
marriage  in  judgment  of  law  until  it  was  avoided  ;  and,  therefore, 
though  neither  marriage  be  de  jure,  yet  they  were  within  that  Act.  (3 
Inst.  88  ;  see  R.  v.  Jacobs,  R.  &  M.  140.) 

But  now,  since  the  5  &  6  Will.  IV.  c.  64,  ss.  1,  2,  it  would  seem 
that  where  a  marriage  takes  place  within  the  prohibited  degrees  of 
consanguinity  or  affinity,  as  such  marriage  is  wholly  void,  a  second 
marriage  will  not  amount  to  the  offence  of  bigamy.  (See  1  Rioss.  on 
Crimes,  4th  ed.  274  ;  Reg.  v.  St.  Giles'  m,  the  Fields,  U  Q.  B:  173  ; 
Reg.  V.  Ohadwick,  \\  Q.  B.Vl'i)  A  marriage  unlawful  between  legiti- 
mate relations  is  equally  so  between  natural  relations  though  illegiti- 
mate ;  therefore,  marriage  with  the  daughter  of  the  illegitimate  half 
sister  of  a  deceased  wife  is  void.  {Reg.  v.  Brighton,  Inhabitants  of,  1 
B.  S  S.  447 ;  30  L.  J.  M.  G.  197.) 

And  in  all  cases,  if  the  first  marriage  be  not  voidable  merely,  but 
void,  the  second  will  not  constitute  bigamy  ;  as,  for  instance,  if  a 
woman  marry  A.,  and  in  the  lifetime  of  A.  marry  B. ;  and  after  the 
death  of  A.  and  whilst  B.  is  alive,  she  marry  C. ;  she  cannot  be  in- 
dicted for  bigamy  in  her  marriage  with  C,  because  her  marriage  with 
B.  was  a  mere  nullity.     (1  Hale,  693.) 

So,  the  marriage  of  an  idiot,  or  of  a  lunatic  not  in  a  lucid  interval, 
is  void,  because  he  is  deemed  in  law  incapable  of  entering  into  such  a 
contract.  (1  Buss,  on  Crimes,  4th  ed.  316  ;  1  Bl.  Com.  438,  439 ;  see 
15  Geo.  II.  c.  30.) 

It  has  been  held,  that  a  marriage  celebrated  in  Ireland  between  a 
Roman  Catholic  and  a  Protestant,  by  a  Eoman  Catholic  priest,  is  void. 
(R.  V.  Orgill,  9  C.  <&  P.  80.)  See  further  as  to  marriages  in  Ireland,  R. 
V.  Bafhwick,  %  B.  S  Ad.  639  ;  R.  v.  Jacobs,  R.  <h  M.  140  ;  1  Russ.  on, 
Crvmes,  4th  ed.  311,  et  seq.) 

As  to  the  Marriage  Acts  now  in  force,  and  as  to  what  marriages  are 
valid  or  not,  see  tit.  "  Marriage,"  Vol.  III. ;  also  see  1  Buss,  on  Grimes, 
4th  ed.  268. 
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Bigamy, 

The  exceptions 
in  the  statute. 

British  subject 
marrying  abroad. 


Colonial 
marriage. 


Contmual 

absence  for 
seven  years  and 
no  knowledge 
of  existence  of 
wife. 


Onus  of  proof. 


Divorce, 


We  have  seen  that  the  statute  excepts  four  cases  in  which  the  second 
marriage  will  not  be  deemed  felony. 

It  excepts  the  case  of  a  second  marriage  contracted  out  of  England 
by  any  other  than  a  subject  of  the  Queen ;  but  a  subject  of  her 
Majesty,  who  marries  a  woman  in  Scotland,  and  subsequently,  that 
woman  being  alive,  marries  another  woman  in  Scotland,  has  committed 
bigamy  contrary  to  the  above  statute.  (Req.  v.  Toppmg,  I)ea/rs.  C.  G. 
647  ;  25  L.  J.  M.  C.  72.) 

^  By  the  28  Vict.  c.  64,  every  law  made  by  the  legislature,  or  any  autho- 
rity competent  to  make  laws  for  any  of  her  Majesty's  possessions  abroad, 
for  the  purpose  of  establishing  the  validity  of  any  marriage  or  mar- 
riages contracted  in  such  possession,  shall  have  and  be  deemed  to  have 
had,  from  the  date  of  the  making  of  such  law,  the  same  force  and  effect 
for  the  purpose  aforesaid,  within  all  parts  of  her  Majesty's  dominions, 
as  such  law  would  have  within  the  possession  for  which  the  same  was 
made  :  Provided,  that  nothing  in  this  law  contained  shall  give  any  effect 
or  validity  to  any  marriage,  unless  at  the  time  of  such  marriage  both  of 
the  parties  thereto  were,  according  to  the  law  of  England,  competent 
to  contract  the  same. 

It  also  excepts  a  second  marriage,  where  the  former  husband  or  wife 
has  been  continually  absent  from  such  person  for  seven  years  then  last 
past,  and  shall  not  have  been  known  by  such  person  to  be  living  within 
that  time.  It  seems,  that  the  true  construction  of  this  exception  is 
this  :  not  that  the  party  charged,  to  be  deprived  of  the  benefit  of  its 
provision  as  a  defence,  must  have  known  at  the  time  when  he  con- 
tracted the  second  marriage,  that  the  first  wife  had  been  alive  during 
the  seven  years  preceding  ;  but  that  he  must  have  been  ignorant, 
during  the  whole  of  those  seven  years,  that  she  was  alive.  (iJej. 
V.  Cullen,  9  C.  <i>  P.  681.)  If  the  prisoner  and  his  first  wife  have  been 
continually  absent  from  one  another  for  seven  years  next  preceding 
the  second  marriage,  it  must  then  be  shown  that  the  prisoner  had  no 
knowledge  of  his  wife's  being  alive  at  the  time  of  the  second  marriage. 
The  onus  of  proving  the  knowledge  is  on  the  prosecution  and  not  on 
the  prisoner.  (B.  v.  Cv/rgerwen,  1  L.  R.  G.C.I;  35  L.  J.  M.  C.  58.) 
In  Eeg.  v.  Briggs,  (Dears,  tfc  JS.  98  ;  26  L.  J.  M.  C.  7,)  the  question  had 
been  previously  raised  but  fell  through  owing  to  the  imperfect  finding 
of  the  jury ;  but  in  Reg.  v.  Jones,  (1  0.  &  M.  614,)  where  the  prisoner's 
first  jvife  had  left  him  for  sixteen  years,  and  it  was  proved  by  the 
second  wife  that  she  had  known  him  for  nine  years  living  as  a  single 
man,  and  that  she  had  never  heard  of  the  first  wife,  who,  it  appeared, 
had  been  living  seventeen  miles  from  where  the  prisoner  resided  ;  it 
was  held  that  on  this  evidence  the  prisoner  ought  to  be  acquitted  on 
the  proviso  contained  in  the  repealed  section  22  of  7  Geo.  IV.  c.  31 ; 
and  see  now  Reg.  v.  Curgerwen,  ubi  sup.  As  to  the  presumption  of 
death  in  consequence  of  not  having  been  heard  of  for  seven  years,  see 
tit.  "Evidence,"  Vol.  II. ;  and  see  1  East,  P.  C.  c.  12,  s.  4 ;  3  Inst.  88  ; 
Reg.  V.  CulUn,  9  G.  &  P.  681  ;  R.  v.  Harhwme,  2  A.  S  E.  640 ;  4  N. 
&  M.  341,  S.  0. ;  Read  v.  Morgam,,  SG.&P.  65.  The  second  marriage 
would  be  void,  in  case  the  former  husband  or  wife  were  alive  ;  and  the 
parties  would  be  subject  to  the  censures  and  punishment  of  the  eccle- 
siastical court,  though  there  would  be  no  offence  within  the  above 
Act.    (4  Bla.  Gom.  164,  n.) 

Another  exception,  is  the  case  of  a  second  marriage  where  the  party 
indicted  was  divorced  from  the  bond  of  the  first  marriage.  A  divorce 
d  vinculo,  for  adultery,  in  a  court  in  Scotland,  of  persons  married  in 
England,  has  been  considered  not  within  the  1  Jac.  I.  c.  11  ;  because 
no  sentence  or  act  of  any  foreign  country  or  state  can  dissolve  an 
English  marriage  A  viiKulo,  for  grounds  for  which  it  cannot  be  dis- 
solved in  Engkmd.  [R.  v.  Lolley,  R.  <fe  R.  237 ;  and  see  Tovey  v. 
Lindsay,  1  Dow.  Rep.  117.  See  1  Ritss.  on  Crimes,  4th  ed.  by  Oreaves, 
271,  n.) 
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The  remaining  exception  is  the  case  of  a  second  marriage  where  the       Bigamy. 

former  marriage  was  declared  to  be  void  by  the  sentence  of  a  court  of  

competent  jurisdiction.  The  corresponding  clause  of  the  statute  1 
Jac.  I.  c.  11,  s.  3,  was  held  not  to  extend  to  the  sentence  of  an  eccle- 
siastical court  in  a  cause  of  jactitation  ;  (Duchess  of  Kingston's  case,  1 1 
St.  Tr.  260 ;)  and  even  sentences  within  this  clause  of  the  Act  may  be 
impeached  upon  the  part  of  the  crown,  upon  the  ground  of  fraud  or 
collusion.     {Id.  1  Ph.  Hv.  338.) 

The  Indwtment,  cmd  Venue."] — The  indictment  must  state  the  two  ludictmeat  for. 
marriages,  and  aver  that  the  former  consort  was  alive  at  the  time  of 
the  second  marriage.  In  the  DvAhess  of  Kingston's  case,  the  first  count 
stated  generally  that  the  defendant,  on  such  a  day,  &c.,  being  then 
married,  and  then  the  wife  of  A.  J.  H.,  with  force  and  arms,  at  &c., 
did  feloniously  marry  B.  P.  &c.,  the  said  A.  J.  H.  being  then  alive,  &c. 
The  second  count  stated  the  time  and  place  of  the  first  as  well  as  the 
second  marriage.  An  averment  of  the  prisoner's  apprehension  is 
necessary  where  the  second  marriage  did  not  take  place  in  the  county 
where  the  defendant  is  indicted.  (iJ.  v.  Fraser,  1  Moo.  C.  C.  407  ;  B. 
V.  Treheme,  id.  298 ;  1  East,  P.  G.  469.)  But  the  averment  that  the 
defendant  is  in  custody  in  the  county  wherein  he  is  ti-ied  is  unnecessary ; 
because  that  appears  from  the  caption  of  the  indictment.  (R.  v. 
Whiley,  by  all  the  judges,  I  C.  <&  K.  150;  see  also,  R.  v.  Smythies,  1 
Den.  a  G.  188.) 

We  have  already  noticed  the  provision  of  the  24  <fc  25  Vict.  c.  100,  Venne. 
s.  57,  as  to  allowing  the  venue  to  be  in  the  county  where  the  offender 
was  apprehended,  or  is  in  custody,  amte,  450.) 

As  to  the  mode  of  describing  the  wives'  names,  see  in  general  "In-  Names  of  wives. 
diclmient"  Vol.  III.  If  there  be  a  discrepancy  between  the  Christian 
name  of  the  prisoner's  first  wife,  as  laid  in  the  indictment,  and  as 
stated  in  the  copy  of  the  certificate  which  is  produced  to  prove  the 
first  marriage,  the  prisoner  must  be  acquitted,  unless  that  discrepancy 
can  be  explained,  or,  in  the  absence  of  such  proof,  unless  it  can  be 
shown  that  the  first  wife  was  known  by  both  names,  or  the  indictment 
be  amended;  see  ante,  tit.  " Amend/ment."  (fieg.  v.  Gooding,  \  C.  S 
M.  297.)  * 

In  R.  V.  Deeley,  where  the  prisoner  was  convicted  at  the  Old  Indictment  for, 
Bailey  April  sessions,  1831,  of  bigamy,  on  an  indictment  for  marrying 
"  Elizabeth  Chant,  viidow,"  his  former  wife  being  alive  ;  and  it  ap- 
peared in  evidence  that  Elizabeth  Chant  was  a  spinster ;  on  a  case 
reserved,  the  twelve  judges  held  the  variance  fatal,  and  the  prisoner 
was  entitled  to  his  discharge.  (J?.  &  M.  C.  G.  303.)  Now  such  a 
variance  could  be  amended.     See  tit.  "  Amendment,"  ante. 

Evidence.'] — In  respect  to  the  manner  of  proving  the  two  marriages,  Proof  of  the 
the  first  must  be  duly  established  to  be  valid,  according  to  the  rites  "™^es. 
and  customs  of  the  country  in  which  it  was  celebrated.     (1  East,  P.  C. 
469  ;  per  Bayley,  J.,  Smith  v.  Kuson,  Deleg.   T.  1811,  citing  a  case 
reserved  for  the  opinion  of  the  judges,  K.  B.,  M.  1803  ;  1  Phil.  287.) 

It  will  not  suffice  to  prove  a  marriage  by  reputation  in  support  of 
the  indictment.     {Norris  v.  Miller,  4  Burr.  2057.) 

Nor  will  there  be  any  presumption  of  a  legal  marriage  as  there  is  in 
civil  cases.     (Smith  v.  Suson,  supra.) 

If  the  marriage  was  celebrated  in  this  country,  it  may  be  proved  by  Register. 
the  production  of  the  register  of  the  marriage,  or  an  examined  copy  of 
it,  or  a  copy  purporting  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  the  officer,  to  whose  custody  the  original  is  entrusted,  (14  & 
15  Vict.  c.  99,  s.  14,)  together  with  some  proof,  either  direct  or  pre- 
sumptive, of  the  identity  of  the  parties.  (Arch.  C.  L.  15th  ed.  764.) 
By  the  6  and  7  Will.  IV.  c.  86,  s.  38,  (an  Act  for  the  Registration  of 
Births,  Marriages,  and  Deaths  in  England,  and  which  see  post,  "  Be- 
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Bigamy.       gisier,")  copies  of  entries  in  registers  are  made  evidence  if  sealed  with 

the  seal  of  the  register  office ;  and  see  the  3  &  4  Vict.  c.  92.     (76.) 

Identity.  The  4  Geo.  IV.  c.  76,  a.  28,  requiresthatmarriagesshallbe  solemnized  in 

Subscribing  the  presence  of  two  or  more  credible  witnesses  besides  the  minister  who 

witnesses.  shall  celebrate  the  same,  and  the  6  &  7  Will.  lV.c.86,s.31,  (which  see  ^oi<, 

tit.  "  Register'")  requires  that  it  shall  be  registered  in  duplicate,  accord- 
ing to  the  form  in  the  schedule,  and  that  each  entry  shall  be  signed  by 
the  minister  and  parties  married,  and  attested  by  two  witnesses.  But 
upon  a  provision  nearly  similar  in  the  former  marriage  act,  it  was  held 
not  to  be  necessary  to  call  one  of  the  subscribing  witnesses  to  the 
register  in  order  to  prove  the  identity  of  the  persons  married,  but  that 
the  register  or  the  copy  of  it  being  produced,  any  evidence  which 
satisfied  the  jury  as  to  the  identity  of  the  parties  was  sufficient,  as  if 
their  handwriting  to  the  register  were  proved,  or  that  hellringers  were 
paid  by  them  for  ringing  for  the  wedding,  or  the  like.  (1  East,  P.  G. 
c.  12,  s.  11,  p.  472  ;  Bull.  N.  P.  27.)  Audi  it  was  held  that  if  the 
marriages  were  proved  by  a  person  present  at  them,  it  was  not  neces- 
sary to  prove  the  registration,  or  license,  or  banns  r  the  prisoner  was 
indicted  for  marrying  Ann  Epton,  whilst  Jane,  his  former  wife,  was 
living  ;  each  marriage  was  proved  by  a  w^itness,  who  was  present  at  the 
ceremony,  and  it  appeared  that  at  the  first  marriage  the  prisoner  went 
by  the  name  of  Allison,  and  at  the  second,  by  the  name  of  Wilkinson. 
Ghambre,  J.,  doubted  whether  the  evidence  was  sufficient  without  proof 
of  the  registration  of  either  marriage,  or  of  any  licence  or  publication 
of  banns,  but  the  judges  held  that  it  was.  {Rex  v.  Allison,  East,  T. 
1806,  MS.  Bailey,  J.,  and  R.  &  B.  109;  1  Russ.  on  Crimes,  4th  ed. 
by  Oreaves,  317.) 

The  6  &  7  Will.  IV.  c.  85,  requires,  that  in  every  case  of  a  marriage, 
according  to  the  form  authorized  by  that  Act,  one  of  the  parties  should 
give  notice  under  his  or  her  hand,  according  to  a  form  given  in  that  Act, 
to  the  superintendent  registrar  of  the  district,  in  which  the  parties  have 
dwelt  for  not  less  than  seven  days  then  next  preceding,  the  notice  to 
state  {inter  alia)  the  church  or  other  building  in  which  the  marriage  is 
to  be  solemnized,  and  after  twenty- one  days  after  the  entry  of  such 
notice,  the  registrar  may  issue  a  certificate  in  the  form  given  in  the 
Jllct,  and  after  the  expiration  of  the  twenty-one  days,  the  marriage  may 
be  soletiinized  in  the  registered  building  stated  in  the  notice  by  and 
between  the  parties  described  in  the  notice  and  certificate,  and  if  any 
persons  marry  in  any  place  other  than  the  registered  building  specified 
in  the  notice  and  certificate,  or  without  due  notice  to  the  superintendent 
registrar,  or  without  certificate  of  notice  duly  issued,  the  marriage, 
except  in  certain  cases,  is  to  be  null  and  void.  Upon  an  indictment 
for  bigamy,  the  first  marriage  professed  to  be  under  that  Act,  and  to 
prove  its  validity,  the  step-father  of  the  first  wife  proved  that  he  was 
present  at  it,  and  that  notice  of  the  marriage  was  duly  given  to  the 
superintendent  registrar,  but  the  notice  was  not  produced.  The  super- 
intendent registrar,  however,  produced  the  register  of  the  marriage, 
and  the  identity  of  the  parties  who  signed  their  names  was  proved  by 
the  witness.  The  superintendent  registrar  also  produced  the  register 
of  the  place  where  the  marriage  was  celebrated,  and  the  certificate  he 
issued  was  produced  and  proved  by  him,  and  a  conviction  upon  that 
evidence  was  held  to  be  correct,  though  the  notice  was  not  produced, 
and  there  was  no  proof  that  the  certificate  had  duly  issued,  or  that  the 
marriage  was  celebrated  in  the  building  mentioned  in  the  notice  and 
certificate.  {Reg.  v.  Hawes,  1  Den.  G.  C.  270.) 
M  riase  in  '^^®  presence  of  a  registrar  at  the  marriage,  the  fact  of  the  ceremony 

■We8ley?,u  chapel,  taking  place,  testified  by  an  eye  witness,  and  the  entry  in  the  registrar's 
book,  of  which  a  copy  was  produced,  aSorA  primA  facie  evidence  that 
the  Wesleyan  chapel  was  a  duly  registered  place  in  which  marriages 
might  be  legally  celebrated.  {Beg.  v,  Manwaring,  Dears.  &  B.  132 ;  26 
L.  J.  M.  G.  10.)    In  that  case  it  was  sought  to  prove  that  the  Wesleyan 


chapel  was  duly  registered  by  the  additional  evidence  of  a  certificate 
under  the  hand  of  the  superintendent  registrar,  that  the  Wesleyan 
chapel  was  duly  registered  pursuant  to  the  6  &  7  Will.  IV.  e.  85,  which 
certificate  did  not  purport  on  the  face  of  it  to  be  a  copy  or  extract,  but 
was  proved  to  have  been  examined  by  a  witness  with  the  register  book 
at  the  registrar's  office,  and  to  be  correct,  but  with  additional  words  at 
the  beginning  and  end  of  the  document,  and  it  was  held  to  be  good  evi- 
dence as  an  examined  c6py  or  extract  of  the  registrar's  book  under  the 
14  &  15  Vict.  e.  99,  s.  14,  by  Pollock,  C.  B.,  Willes,  J.,  and  Watson,  B.  ; 
dubitaute  Wightman,  J.  (ibid). 

Where  the  first  marriage  was  solemnized  in  a  chapel,  it  is  necessary 
to  show  either  that  the  chapel  was  one  in  which  banns  had  been  usually 
published  before  the  26  Geo.  III.  c.  33,  or  that  the  chapel  was  built 
and  consecrated  after  that  Act,  and  before  the  stat.  6  Geo.  IV.  c.  92  ; 
proof  that  marriages  have  been  solemnized  there  for  the  last  twenty 
years  is  not  sufficient  for  this  purpose.    (JS.  v.  Bowen,  ^  G.  &  K.  227.) 

It  seems  no  longer  necessary  in  the  case  of  a  marriage  of  a  minor, 
since  the  4  Geo.  IV.  c.  76,  to  prove  that  the  parents  consented  to  it,  the 
mari'iage  being  valid  without  such  consent.  It  may  also  be  observed, 
that  by  the  6  &  7  Will.  IV.  c.  85,  s.  25,  it  shall  not  be  necessary 
in  support  of  such  marriage  to  give  any  proof  of  the  consent  of  any 
person  whose  consent  thereunto  is  required  by  law  ;  nor  shall  any 
evidence  be  given  to  prove  the  contrary  in  any  suit  touching  the 
validity  of  any  marriage. 

To  prove  a  Jewish  marriage,  it  is  not  enough  to  produce  witnesses, 
who  were  present  at  the  ceremony  in  the  synagogue,  but  that  the 
written  contract  between  the  parlies  should  be  produced,  and  the  exe- 
cution of  it  proved.  {Horn  v.  Nod,  1  Gamp.  61.)  On  the  trial  of  a 
plea  of  coverture.  Lord  Kenyon  permitted  a  Jewess,  who  had  been  the 
former  wife  of  the  supposed  husband  of  the  defendant,  to  give  parol 
evidence  of  her  own  divorce  in  a  foreign  country,  according  to  the 
custom  of  the  Jews  there.  {Oaner  v.  Laneshorough,  Peake,  17  ;  but 
see  R.  V.  Lolley,  R.  &  R.  237.)  It  has  been  decided  that  a  Jewish  divorce 
can  only  be  proved  by  producing  the  document  of  divorce  delivered  by 
the  husband  to  the  wife.  {Moss  v.  Smith,  \  M.  S  O.  228.)  See  further 
tit.  «  Marriage;'  Vol.  III. 

Where  the  first  marriage,  which  was  with  a  Roman  Catholic  woman, 
was  by  a  Romish  priest  in  England,  not  according  to  the  ritual  of  the 
church  of  England,  and  the  ceremony  was  performed  in  Latin,  but  the 
witnesses,  not  understanding  that  language,  could  not  swear  that  the 
ceremony  of  marriage  according  to  the  church  of  Rome  was  read,  the 
defendant  was  acquitted.  But  Lord  Chief  Justice  Willes,  who  tried  him, 
seemed  to  be  of  opinion  that  a  marriage  by  a  priest  of  the  church  of 
Rome  was  a  good  marriage  if  the  ceremony  according  to  that  church 
could  be  proved, — namely,  the  words  of  the  contracting  part  of  it. 
{LyorHs  case.  Old  Bailey,  Dec.  1738;  1  Ea^is  P.  C.  469  ;  see  Fielding's 
case,  14  Emo.  St.  Tr.  1328.) 

If  the  marriage  was  celebrated  abroad,  it  may  be  proved  by  any 
person  who  was  present  at  it ;  and  such  circumstances  should  also  be 
proved,  from  which  the  jury  may  presume  that  it  was  a  valid  marriage 
according  to  the  laws  of  the  country  in  which  it  was  celebrated.  Proof 
that  the  ceremony  was  performed  by  a  person  appearing  and  officia,ting 
as  a  priest,  and  that  it  was  understood  by  the  parties  to  be  the  marriage 
ceremony  according  to  the  rites  and  custom  of  the  foreign  country, 
would  be  sufficient  presumptive  evidence  of  it,  (see  B.  v.  Brampton,  10 
East,  282,)  so  as  to  throw  upon  the  defendant  the  onus  impugning  its 
validity.  It  was  sought  to  prove  a  Scottish  marriage  by  the  evidence 
of  a  witness,  who  said  she  was  present  at  a  ceremony  performed  by  a 
minister  of  a  congregation,  but  whether  of  the  kirk  or  not  she  did  not 
know,  in  the  private  house  of  the  witness  in  Edinburgh ;  that  the  witness 
herself  was  married  in  the  same  way  ;  that  parties  always  married  in 
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456  iStgamg. 

Bigamy.       Scotland  in  private  houses  ;  and  that  the  prisoner  and  her  sister  lived 

— — together  as  man  and  wife  ;  but  it  was  held  that  such  evidence  alone  was 

not  sufficient  to  justify  a  conviction,  but  that  some  witness  conversant 
with  the  law  of  Scotland  ought  to  have  been  called  to  say  whether  the 
facta  given  in  evidence  constituted  a  valid  marriage,  according  to  the 
law  of  that  country,  and,  moreover,  that  what  the  witness  said  did  not 
amount  to  any  proof  of  a  marriage  in  fact,  even  if  she  had  been  a  com- 
petent witness  in  such  a  matter.  {Reg.  v.  Povey,  1  Dears.  C.  C.  32 ; 
22  L.  J.  M.  C  19.)  The  witness  called  to  prove  the  foreign  law  of  divorce 
must  he  peritus  virtute  officii  or  virtute  professionis,  (Sussex  Peerage 
case,  11  01.  &  Fin.  85,)  see  Arch.  G.  L.  16th  ed.  820  ;  and  as  to  proof  of 
foreign  laws,  se.e  tit.  "  Evidence,"  post,  Vol-  II.  The  law  of  France  as 
to  marriage  was  proved  by  production  of  a  book  purporting  to  contain 
the  code  of  France,  and  proved  by  oral  testimony  to  contain  the  law 
of  France  ;  the  book  purporting  to  have  been  published  at  the  royal 
printing-office,  which  was  (according  to  the  statement  of  the  witness) 
authorized  to  print  the  laws  of  France  by  the  Government.  {Lacon  v. 
Higgins,  3  Stark.  R.  178.)  As  to  foreign  registers,  see  tit.  "  Evidence," 
post,  Vol.  II. ;  and  as  to  the  proof  of  the  foreign  laws  in  general,  see  ibid. 
How  far  the  acknowledgment  of  the  defendant  upon  the  subject  of 
his  marriage  is  suBBcient  evidence  of  the  fact,  may  admit  of  some  doubt. 
In  Trueman's  ease  it  was  held,  that  proof  of  the  prisoner's  cohabiting 
with  and  acknowledging  himself  married  to  a  former  wife,  then  Jiving, 
such  assertion  being  backed  by  his  producing  to  the  witness  a  copy  of 
the  proceeding  in  a  Scotch  court  against  him  and  his  wife  for  having 
contracted  the  marriage  improperly  (the  mari-iage,  however,  being  still 
good  according  to  that  law),  was  sufficient  evidence  of  the  first  marriage ; 
and  upon  such  evidence,  together  with  due  proof  of  the  second  mar 
riage,  the  prisoner  was  convicted.  The  point  being  reserved  for  the 
opinion  of  the  judges,  all  of  them  (with  the  exception  of  Penyn,  B.,  and 
Bidler,  J.,  who  were  absent),  held  the  conviction  proper.  Two  of  them 
observed  that  this  did  not  rest  upon  cohabitation  and  bare  acknow- 
ledgment ;  for  the  defendant  had  backed  his  assertion  by  the  production 
of  the  copy  of  the  proceedings  ;  but  some  of  the  judges  thought  that 
the  acknowledgment  alone  would  have  been  sufficient,  and  that  the 
paper  produced  in  evidence  was  only  a  confirmation  of  such  acknow- 
ledgment. (Trueman's  case,  Nottingham  Spring  Ass.  1795,  1  East's 
P.  C.  470  ;  see  E.  v.  Upton,  1  Runs,  on  Crimes,  4th  ed  318.) 

With  respect  to  the  admission  of  a  hare  acknowledgment  in  cases  of 
this  nature,  Mr.  East  says  (1  P.  C.  471),  it  may  be  difficult  to  say  that 
it  is  not  evidence  to  go  to  the  jury,  like  the  acknowledgment  of  any 
other  matter  in  pais,  where  it  is  made  by  a  party  to  his  own  pi-ejudice 
at  the  time.  But  it  must  be  admitted  that  it  may,  under  circumstances, 
be  entitled  to  little  or  no  weight ;  for  such  acknowledgments,  made 
without  consideration  of  the  consequences,  and  palpably  for  other  pur- 
poses at  the  time,  are  scarcely  deserving  of  that  name,  in  the  sense  in 
which  acknowledgments  are  received  as  evidence  ;  more  especially  if 
made  before  the  second  marriage,  or  upon  occasions  when,  in  truth, 
they  cannot  be  said  to  be  to  the  party's  own  prejudice,  nor  so  conceived 
by  him  at  the  time,  and  it  has  been  held  by  Pollock,  C.  B.,  that  a  state- 
ment by  the  defendant  of  the  particulars  of  his  first  marriage  is  not 
sufficient  evidence  upon  a  trial  for  bigamy  ;  (Reg.  v.  Flaherty,  2  G.  d;  K. 
792  ;)  such  statements,  if  made  deliberately,  have  been  left  to  the  jury. 
(B.  v.  Dennis  Upton,  1  Russ.  on  Crimes,  4th  ed.  318  ;  Reg.  v.  New- 
ton, 2M.S  Boh.  503,  S.  C;  \  C.  &  K.  164.) 
tirst  wife  cannot  The  first  and  true  wife  is  not  to  be  allowed  as  a  witness  against  the 
be  a  witness.  husband,  nor  vice  versd;  but  it  seems  clear  that  the  second  wife  may 

be  admitted  to  prove  the  second  marriage,  being  not  so  much  as  his 
wife  de  facto.  (1  Hale,  693  ;  1  Sawk  c.  42,  s.  8  ;  4  Bloc.  O.  164;  1  Phil. 
E.  78  ;  see  tit.  "  Evidence,"  post,  Vol.  II.) 
Where  the  prisoner  was  indicted  for  having  married  A.  Walker,  his 


Evidence. 


Admissions. 


first  wife,  A.  Armstrong,  being  alive  ;  tie  prisoner's  first  marriage  with 
A.  Armstrong  was  proved.  The  prisoner's  defence  was,  that  the  first 
marriage  was  void,  as  A.  Armstrong  had  a  husband  living  at  the  time, 
and  he  proposed  to  call  A.  Ai-mstrong  to  prove  that  fact ;  it  was  objected 
to  her  competency  that  the  fact  of  her  marriage  with  the  prisoner 
having  been  proved,  she  must  be  taken  to  be  his  lawful  wife.  Alder- 
son,  B.,  was  at  first  inclined  to  think  that  she  might  be  examined 
simply  to  the  fact  of  her  being  the  wife  or  not  of  the  prisoner,  but  after 
conferring  with  Williams,  J.,  he  determined  not  to  receive  her  evidence, 
but  to  reserve  the  point.  (Peat's  ease,  2  Lewin,  88.)  See  this  case  com- 
mented on  by  Mr.  Oreaves,  in  his  4th  edition  of  Russell  on  Crimes, 
Vol.  I.,  p.  319,  n.,  where  he  supports  the  learned  judge's  first  opinion. 
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Bigamy. 


Commence  as  usual,  as  amte,  p.  11.]     — —,  on  the  day  of  , 

A.  B.  at  tJie  parish  of  in  the  said  county,  feloniously  and 

wnlavjfully  did  mairry  and  take  to  loife  one  E.  F.,  C.  B.,  his  former  wife,  to  whom 
the  said  A .  B.  was  previously  ma/rried,  being  then  alive :  against  the  form  of  the 
statute  in  that  case  made  and  provided.     [Conclude  as  usual,  as  ante,  11.] 


Commitment  for 
bigamy. 


Commence  as  usual,  as  ante,  p.  11.]     ,  for  thai  he  the  said  A.  0.,  on  the 

day  of  ,  in  the  year  of  owr  Lord  18         ,  at  the  pa/rish  of 

in  the  county  of  ,  did  ma/rry  one  0.  S.,  spinster,  a/nd  her, 

the  said  G.  H.,  then  and  there  had  for  his  wife ;  and  that  the  said  A .  0.  after- 
wa/rds,  to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  in  the 

parish  aforesaid,  feloniously  did  marry  amd  tahe  to  wife  one  L.  S.,  spinster,  the 
said  G.  H.,  his  former  wife,  being  then  living,  against  the  form  of  the  statute  in 
that  case  Tnade  and  provided :  the  said  C.  D,  having  also  Tnade  oath  before  me, 
the  said  justice,  that  the  said  A.  0.  was  apprehended  and  taken  for  the  said  felony, 
in  the  parish  of  ,  in  the  said  county  of  .     Given  under  my 

hamd  and  seal,  this  day  of  ,  one  thousa/nd  eight  hv/nd/red 

and 


Commitment  for 
bigamy  witliout 
the  juiisdiction 
where  prisoner 
appreilended 
within  the 
jurisdiction. 


to  wit.     The  jwors  for  our  lady  tJie  Queen  upon  their  oath  present,  that   Indictment  for 

G.  D,,  on  the  day  of  ,  in  the  year  of  owr  Lord  bigamy. 

at  ,  in  the  county  aforesaid,  did  marry  one  E.  P.,  spinster,  and  her, 

the  said  E.  P.,  then  and  there  had  for  his  wife ;  and  that  the  said  C.  D.  after- 
wards, amd  whilst  he  was  so  married  to  the  said  E.  P.  as  aforesaid,  to  wit,  on  the 
day  of  ,  in  the  year  aforesaid,  at  ,  in  the 

county  of  ,  feloniously  amd  unlawfully  did  marry  a/nd  take  to  wife  one 

G.  H.,  amd  to  her,  the  said  G.  H.,  was  then  and  there  married,  the  said  E.  P., 
his  former  wife,  being  then  alive ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her  erown 
and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  afc»-esaid,  do  further 
present,  that  the  said  0.  D.  afterwards,  to  wit,  on  &c.,  was  apprehended  and  taken 
for  the  felony  aforesaid,  at  the  parish  of  ,  in  the  county  of 

aforesaid.  [Omit  this  latter  aTerment,  if  the  second  marriage  took  place  in 
the  county  wherein  the  defendant  is  indicted.] 
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[8  &  9  Vict.  t.  109.] 

I.  As  to  License,  458. 
II.   Offences,  459. 

III.  Hours  and  Days  of  Play,  460. 

IV.  Appeal,  460. 
V.  Forms,  461. 


[S.I. 


Game  lawful  or 
unlawful. 


J^  HE  game  of  Billiards  was  said,  in  Parsons  v.  Alexander,  (5  B.  &  B. 
263  ;  'iAL.J.  Q.  B.  277,)  by  Lord  Campbell,  to  be  a  lawful  game ;  though 
the  judgment  in  that  case  was,  that  betting  on  the  game  of  billiards  was 
gaming  within  the  8  &  9  Vict.  c.  109.  Money  lost  by  such  betting  for 
which  a  cheque  had  been  given  could  not  be  recovered.  But  it  is  said, 
in  B.  V.  BaAford,  {Lofft  29),  that,  perhaps,  it  was  an  unlawful  game 
within  the  view  of  the  33  Hen.  VIII.  c.  9,  which  statute  prohibited 
(ss.  11  &  12)  persons  from  keeping  any  place  for  hire  for  any  unlawful 
game,  and  imposed  a  fine  as  well  upon  those  who  kept  the  place  as  those 
who  frequented  it,  and  (by  s.  14)  gave  justices  power  to  enter  and  arrest 
persons  found  there. 


Who  to  grant 
license. 


Who  to  transfer 
license. 


Notice  of 
application. 


Duration  of 

license. 


Service  of 
notices. 


Fees. 


I.  as  to  fLicense. 

By  the  8  &  9  Vict.  c.  109,  an  Act  concerning  games  and  wagers,  it  is 
enacted  (by  s.  10)  "That  the  justices  in  every  division,  district,  and  place 
in  England  for  which  a  special  sessions  of  the  justices  of  the  peace,  (called 
the  general  annual  licensing  meeting,)  is  holden  annually  for  granting 
licenses  to  persons  keeping,  or  being  about  to  keep  inns,  alehouses,  and 
victualling  houses  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  con- 
siuned  on  the  premises  therein  specified,  shall  have  authority  at  such 
general  annual  licensing  meeting,  or  at  any  adjournment  thereof,  to  grant 
billiard  licenses  to  such  persons  as  the  said  justices  shall  in  their  discre- 
tion deem  fit  and  proper  to  keep  public  billiard  tables  and  bagatelle 
boards,  or  instruments  used  in  any  game  of  the  like  kind;  and  at  the 
special  sessions  holden  for  transferring  licenses  to  keep  inns,  shall  have 
authority  to  transfer  such  billiard  licenses  to  such  other  persons  as  they 
in  their  discretion  shall  deem  fit  and  proper  to  continue  to  hold  the 
same ;  and  who  in  each  case  shall  be  required  to  give  the  like  notice  of 
their  intention  to  apply  for  such  billiard  license,  and  entitled  to  receive 
the  like  notice  of  the  licensing  days  as  is  required  in  the  case  of  persons 
intending  to  apply  for  a  license  or  the  transfer  of  a  license  to  sell  excise- 
able  liquors  by  retail,  to  be  drunk  or  consumed  on  the  premises,  or  as 
near  thereto  as  the  case  will  allow.  And  every  such  billiard  license 
shall  be  in  the  form  given  in  the  3rd  schedule  annexed  to  this  Act,  and 
shall  continue  in  force  in  the  counties  of  Middlesex  and  Surrey  from  the 
5th  day  of  April,  and  elsewhere  from  the  10th  day  of  October,  after  the 
granting  thereof,  for  one  whole  year  thence  respectively  next  ensuing,  and 
no  longer ;  and  the  clerk  of  the  justices  shall  be  entitled  to  demand  and 
receive  from  every  person  licensed  under  this  Act  for  the  petty  con- 
stable or  other  peace  officer,  for  serving  notices  and  other  services  re- 
quired of  him,  the  sum  of  one  shilling,  and  for  the  clerk  of  the  justices 
for  the  license  the  sum  of  five  shillings ;  and  every  clerk  who  shall 
demand  or  receive  from  any  person  for  such  fees  more  than  the  said 
sums,  being  together  six  shillings,  shall  for  every  such  offence  on  con- 
viction before  one  justice,  forfeit  and  pay  the  sum  of  five  pounds." 


S.  II.] 
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Sect.  11.    "Every  house,  room,  or  place  kept  for  public  billiard  Keeping  billiard 
playing,  or  where  a  public  billiard  table  or  bagatelle  board  or  iastru-  J^^nj™*'™*  * 
nient  used  in  any  game  of  the  like  kind  is  kept  at  which  persons  are 
admitted  to  play,  except  in  houses  or  premises  specified  in  any  license 
granted  under  the   9   Geo.   IV.   c.  61,  hereinafter  called  a  victualler's 
license,  shall  be  licensed  under  this  A.ct ;  and  every  person  keeping  any 
such  public  billiard  table  or  bagatelle  board  or  instrument  used  in  any 
game  of  the  like  kind  for  public  use  without  being  duly  licensed  so  to  do, 
and  not  holding  a  victualler's  license  for  the  house  or  premises  where 
such  billiard  table,  bagatelle  board,  or  other  instrument  as  aforesaid  is 
kept  or  used,  and  also  every  person  licensed  under  this  Act  who  shall   Not  putting  up 
not  iluring  the  continuance  of  such  billiard  license,  put  and  keep  up  the   by^.^^gl^on'^ 
words 'licensed  for  billiards' legibly  printed  in  some  conspicuous  place   outside  of  house, 
near  the  door,  and  on  the  outside  of  the  house  specified  in  the  license, 
shall  be  liable  to  be  proceeded  against  as  the  keeper  of  a  common  gaming 
house,  and  besides  any  penalty  or  punishment  to  which  he  may  be  liable 
if  convicted  of  keeping  a  common  gaming  house,  shall  on  conviction  of  cJonviction. 
keeping  such  unlicensed  billiard  table,  bagatelle  board,  or  other  instru- 
ment as  aforesaid,  by  his  own  confession,  or  by  the  oath  of  one  or  more 
credible  witnesses  before  any  police  magistrate  or  any  two  justices  of 
the  peace,  be  liable  to  pay  such  penalty,  not  more  than  £10  for  every  day 
on  which  such  billiard  table,  bagatelle  board,  or  instrument  as  aforesaid 
shall  be  used,  as  shall  be  adjudged  by  the  magistrate  or  justices  before 
whom  he  shall  be  convicted ;  or,  in  the  discretion  of  the  magistrate  or 
justices,  may  be  committed  to  the  hoiise  of  correction,  with  or  without 
hard  labour,  for  any  time  not  more  than  one  calendar  month ;  and  on 
non-payment  of  any  penalty  so  adjudged,  and  of  the  reasonable  costs 
and  charges  of  the  conviction,  the  same  shall  be  levied  by  distress  and  Distress. 
sale  of  the  goods  and  chattels  of  the  offender,  by  warrant  under  the  hand 
and  seal  of  the  magistrate  or  one  of  the  convicting  justices ;  but  no 
person  who  shall  have  been  summarily  convicted  of  any  such  offence 
shall  be  liable  to  be  further  proceeded  against  by  indictment  for  the 
same  offence." 

Sect.  12.  "Every  person  licensed  under  this  Act  who  shall  be  con-  offences  against 
victed  before  a  police  magistrate  or  two  justices,  acting  in  and  for  the  j-?"^ '™'"' "'  ""^ 
division  or  place  in  which  shall  be  situated  the  house  kept  or  theretofore 
kept  by  such  person,  of  any  offence  against  the  tenor  of  the  license  to 
him  granted,  shall  be  liable  to  the  same  penalties  and  punishments  in  the 
case  of  a  first,  second,  or  third  offence  respectively  to  which  persons 
licensed  under  the  9  Geo.  IV.  c.  61,  are  respectively  liable  on  con- 
viction of  a  first,  second,  or  third  offence  against  the  tenor  of  the  license  applicable, 
granted  to  them  under  the  last  recited  Act,  or  as  near  thereunto  as  the 
nature  of  the  case  will  allow ;  and  all  the  provisions  of  the  last  recited 
Act  with  respect  to  convictions  and  penalties  for  offences  against  the 
last  recited  Act,  and  the  proceedings  for  enforcing  the  same,  and  to  the 
expenses  of  prosecution  and  penalties  on  witnesses  for  not  attendiag, 
and  the  recovery  and  application  of  penalties,  and  the  proceedings  on 
appeals  against  convictions,  and  the  award  of  costs  on  appeals  and  in  ac- 
tions against  justices,  constables,  or  other  persons,  for  any  thing  done 
in  execution  of  the  last  recited  Act,  shall  be  deemed  to  apply  so  far  aa 
they  are  applicable  to  convictions  for  offences  against  the  tenor  of  the 
licenses  granted  under  this  Act,  and  to  the  proceedings  consequent  there- 
upon, or  connected  therewith,  as  if  they  were  herein  re-enacted." 


license. 


9  Geo.  IV.  c,  61, 
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3.  Horirsand 

Days  of 

Play. 

Hours  and  days 
of  play. 


Power  for 

constables,  &c,, 
to  enter. 


III.  i^outa  antr  SSags  of  ^lag. 


[s.  HI. 


Sect.  13.  "Every  person  keeping  any  public  billiard  table,  bagatelle 
board,  or  instrument  used  in  any  game  of  the  like  kind,  whether  he  be 
the  holder  of  a  victualler's  license,  or  licensed  under  this  Act,  who  shall 
allow  any  person  to  play  at  such  table,  board,  or  instrument  after  one  and 
before  eight  o'clock  of  the  morning  of  any  day,  or  at  any  time  on  Sundays, 
Christmas  Day,  or  Good  Friday,  or  any  day  appointed  to  be  kept  as  a 
public  fast  or  thanksgiving ;  and  every  person  holding  a  victualler's 
license  who  shall  allow  any  person  to  play  at  such  table,  board,  or 
instrument  kept  on  the  premises  specified  in  such  victualler's  license  at 
any  time  when  such  premises  are  not  by  law  allowed  to  be  open  for  the 
sale  of  wine,  spirits,  or  beer,  or  other  fermented  or  distilled  liquors,  shall 
be  liable  to  the  penalties  herein  provided  in  the  case  of  persons  keeping 
such  public  billiard  table,  bagatelle  board,  or  instrument  as  aforesaid  for 
public  use  without  license ;  and  during  those  times  when  play  at  such 
table,  board,  or  instrument  is  not  allowed  by  this  Act,  every  house 
licensed  under  this  Act,  and  every  billiard  room  in  every  house  specified 
in  any  victualler's  license  shall  be  closed ;  and  the  keeping  of  the  same 
open  or  allowing  any  person  to  play  therein  or  thereat  at  any  of  the 
times  or  on  any  of  the  days  during  which  such  play  is  not  allowed  by 
this  Act,  shall  be  deemed  in  each  case  an  offence  against  the  tenor  of 
the  license  of  the  person  so  offending." 

Sect.  14.  "It  shall  be  laij^ul  for  all  constables  and  oflScers  of  police 
to  enter  into  any  house,  room,  or  place  where  any  public  table  or  board 
is  kept  for  playing  at  billiards,  bagatelle,  or  game  of  the  like  kind, 
when  and  so  often  as  snch  constables  and  oflBcers  shall  think  proper ; 
and  every  person  licensed  under  9  Geo.  IV.  c.  61,  or  under  this  Act  who 
shall  refuse  to  admit  any  such  constable  or  officer  of  police  into  such 
house,  room,  or  place,  shall  on  conviction  thereof  before  a  police  magis- 
trate or  any  two  justices  of  the  peace,  be  deemed  guilty  of  an  offence 
against  the  tenor  of  his  license,  whether  the  same  be  a  billiard  license  or 
a  victualler's  license,  and  in  the  case  of  a  first,  second,  third,  or  sub- 
sequent offence,  shall  be  punished  accordingly." 


Tu  next  sessionB. 


BecognizaDce. 


Costs. 


IV.  appeal. 

Sect.  20.  "  Any  person  who  shall  be  summarily  convicted  under  this 
Act  may  appeal  to  the  next  general  or  quarter  sessions  of  the  peace,  to 
be  holden  for  the  county  or  place  wherein  the  cause  of  complaint  shall 
have  arisen,  provided  that  such  person  at  the  time  of  the  conviction,  or 
within  forty  eight  hours  thereafter,  shall  enter  into  a  recognizance  with 
two  sufficient  sureties,  conditioned  personally  to  appear  at  the  said 
sessions  to  try  such  appeal  and  to  abide  the  further  judgment  of  the 
court  at  such  sessions,  and  to  pay  such  costs  as  shall  by  the  last  men- 
tioned court  be  awarded ;  and  it  shall  be  lawful  for  the  magistrate  or 
justices  by  whom  such  conviction  shall  have  been  made  to  bind  over,  the 
witnesses,  who  shall  have  been  examined  in  sufficient  recognizances  to 
attend  and  be  examined  at  the  hearing  of  such  appeal ;  and  that  every 
such  witness  on  producing  a  certificate  of  being  so  bound  under  the  hand 
of  the  said  magistrate  or  justices,  shall  be  allowed  compensation  for  his 
or  her  time,  trouble,  and  expenses  in  attending  the  appeal,  which  com- 
pensation shall  be  paid  in  the  first  instance  by  the  treasurer  of  the 
county  or  place,  in  like  manner  as  in  cases  of  misdemeanour  under  7 
Geo.  IV.  c.  64 ;  and  in  case  the  appeal  shall  be  dismissed  and  the  order 
or  conviction  affirmed,  the  reasonable  expenses  of  all  such  witnesses 
attending  as  aforesaid  to  be  ascertained  by  the  court,  shall  be  re-paid  to 
the  said  treasurer  by  the  appellant." 
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The  above  appeal  clause  does  not  give  an  appeal  against  a  refusal  by  5.  Forms. 

justices  to  grant  a  billiard  license ;  nor  can  the  9  Geo.  IV.  c.  61,  be  so  

read  with  the  above  A.et  as  to  give  such  appeal.     {Ex  parte  Chamberlain,  No  appeal 

or  Beg.  v.  JJ.  of  Devonshire,  8  K  S  B.  6U;  A  Jur.  N.  S.  477.)  SSof  I 

Sect.  25.  "No  information,  conviction,  or  other  proceeding  before  or  license. 

by  any  justice  or  justices  under  this  Act  shall  be  quashed,  or  set  aside,  Informal 

or  adjudged  void  or  insufficient  for  want  of  form,  or  be  removed  by  «oiTiction. 
certiorari  into  her  Majesty's  Court  of  Queen's  Bench." 


, )       To  the  constable  jor^  of  gpareh 

county  of,  J  Whereas  it  appea/rs  to  me,  J.  P.,  one  of  the  jiistices  of  our  Lady    warrant, 

the  Qaeen,  assigned  to  keep  the  peace  in  the  said  county,  hy  the  information  on  oath 
of  A.  B.of  ,im  the  county  of  ,  yeoman,  that  the  house,  (room 

or  place,)  Jcnown  as  [here  insert  a  description  of  the  house,  room,  or  place,  by 
which  it  may  be  readily  known  and  found]  is  Jcept  and  used  as  a  common 
gajmlng  house  within  the  m^a/ning  of  an  Act  passed  m  the  yea/r  of  the 

reign  of  her  Majesty,  Queen  Victoria,  intituled,  [here  insert  the  title  of  this 
Act.] 

This  is  therefore,  in  the  narnie  of  our  Lady  the  Queen,to  require  you  with  such 
assistamts  as  you  may  find  necessa/ry  to  enter  into  the  said  house,  {room  or  place,) 
and,  if  necessary,  to  use  force  for  mMking  such  entry,  whether  by  breaking  open 
doors  or  otherwise,  and  then  ddligently  to  sea/rchfor  all  instruments  of  unlawful 
gaming  which  may  be  therein,  and  to  arrest,  search,  and  bring  before  me,  or  some 
other  of  the  justices  of  ow  Lady  the  Queen,  assigned  to  keep  the  peace  within  the 
county  of  ,  as  well  the  keepers  of  the  same  as  also  the  persons  there 

haunting,  resorting,  a/nd  playing,  to  be  dealt  with  according  to  law,  and  for  so 
doing  this  shall  be  your  warrant. 

J.  P.  (L.  S.) 

Given  under  my  hand  and  seal  at  ,  in  the  county  of  ,  this 

day  of  ,  in  the  year  of  the  reign  of 


At  the  general  licensing  annual  meeting  (or  an  adjowmment  of  the  general  Samx  of  license. 
anrmal  licensing  meeting,  or  at  a  special  sessions)  of  her  Majesty's  justices  of  the  '^j*^,?  ^'?ij  » 
peace  acting  for  the  division  [or  "  liberty,"  (be,  as  the  case  may  be,]  of  ,   "'      '  °°        "' 

in  the  cownty  of  ,  holden  at  ,  on   the  day  of 

,  in  the  year  ,  for  the  purpose  of  granting  billiard  licenses 

we  being  of  her  Majesty's  justices  of  the  peace  acting  for  the  said  county, 

[or  "  liberty,"  &c.,  as  the  case  may  be,]  and  being  the  majority  of  those  assembled 
at  the  said  sessions,  do  hereby  authorize  and  empower  A.  L.,  now  dwelling  at 
,  in  the  parish  of  ,  to  keep  a  house  for  public  billiard  playing, 

at  [here  specify  the  house,]  provided  that  he  (or  she)  put  and  keep  up  the  words, 
"  licensed  for  billiards,"  legibly  printed  on  some  conspicuous  place  nea/r  the  door, 
amd  on  ike  outside  of  the  said  homse,  and  do  not  wilfully  or  knowingly  permit 
d/runkenness  or  other  disorderly  conduct  in  the  said  house,  and  do  not  kmyimngl/y 
allow  the  consumption  ofexdsedble  liquors  therein,  by  the  persons  resorlAng  thereto, 
and  do  not  knowingly  suffer  persons  of  notoriously  bad  character  to  assemble  and 
meet  together  therm,  cmd  do  not  open  the  said  house  for  play  or  allow  any  play, 
therein  after  one  amd  before  eight  o'clock  in  the  m,oming,  or  keep  it  open  or  allow 
any  play  therein  on  Sundays,  Christmas  day,  or  Qood  Friday,  or  on  any  day 
appointed  for  a  public  fast  or  thanksgiving,  but  do  maintain  good  order  amd  rule 
therein.    And  this  license  shall  continue  in  force  from  the  day  of 

next,  until  the  day  of  then  next  following,  and  no  longer. 

Given  under  our  hands  and  seals  on  the  day  and  at  the  place  first  written. 

J.  S.  (L.  S.) 
G.  B.  (L.  S.) 
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and  Dyeing 

Works. 


3  &  4  WiU.  IV. 
c.  103. 


7  &  8  Vict.  c.  16. 


10  &  II  Vict, 
c.  29. 


13  &  14  Vict. 
0.54. 

16  &  ir  Vict. 
0.  104. 

19  &  20  Vict. 


!R«cited  Acts  to 
apply  to 
bleaohiiig  and 
dyeing  works, 
and  to  the 
employment  of 
females,  young 
persons,  and 
children  therein. 


Open  air  process. 


Females  and 
young  persons 
may  be  employed 
until  half-past 
four  o'clock  on 


Bleacfitng  antr  ^^Huq  WissxU^* 

[23  &  24  Vict.  c.  78 ;  25  Viet.  c.  8 ;  26  &  27  Vict.  c.  38 ;  27  &  23  Vict.  c.  98.] 

J.N  order  to  remedy  the  evils  of  the  practices  of  some  of  the  occupiers 
of  bleaching  ■works  and  dyeing  works  to  keep  females,  young  persona, 
and  children  at  work  during  the  night,  and  an  unreasonable  number  of 
hours  during  the  day,  which  were  very  injurious  to  the  health  and 
morals  of  the  females,  young  persons,  and  cbUdren  employed  therein, 
and  to  regulate  the  employment  of  such  people,  and  to  provide  for  the 
education  of  such  children,  the  23  &  24  Vict.  c.  78,  was  passed,  which 
recited  that  an  Act  was  passed  in  the  fourth  year  of  the  reign  of  his 
late  Majesty,  intituled  "  Au  Act  to  regulate  the  labour  of  children  and 
young  persons  in  the  mills  and  factories  of  the  United  Kingdom :"  And 
that  an  Act  was  passed  in  the  seventh  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  amend  the  laws  relating  to  labour  in  fac- 
tories :"  And  that  an  Act  was  passed  in  the  tenth  year  of  tlie  reign  of 
her  present  Majesty,  intituled  "  An  Act  to  limit  the  hours  of  labour  of 
young  persons  and  females  in  factories  :"  And  that  an  Act  was  passed 
in  the  fourteenth  year  of  the  reign  of  her  present  Majesty,  intituled 
"An  Act  to  amend  the  Acts  relating  to  labour  in  factories:"  And 
that  an  Act  was  passed  in  the  seventeenth  year  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  further  to  regulate  the  employment 
of  children  in  factories  :"  And  that  an  Act  was  passed  in  the  twentieth 
year  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for  the 
further  amendment  of  the  laws  relating  to  labour  in  factories  :" 

By  23  &  24  Vict.  c.  78,  s.  1.  "From  and  after  the  1st  day  of 
August,  1861,  the  powers  and  provisions  of  the  herein-before  recited 
Acts  shall  apply  and  be  held  to  apply  to  bleaching  works  and  dyeing 
works,  except  works  in  which  the  operation  of  bleaching  by  the  open- 
air  process  is  the  only  operation  of  bleaching  carried  on,  and  to  the 
employment  of  females,  young  persons,  and  children  in  bleaching  works 
and  dyeing  works,  except  as  aforesaid,  to  all  intents  and  purposes  as 
completely  and  effectively  as  if  such  bleaching  works  and  dyeing  works 
had  been  mentioned  and  included  in  the  provisions  of  the  herein-before 
recited  Acts  or  any  of  them,  except  as  is  herein-after  provided  :  Pro- 
vided, nevertheless,  that  imtU  the  1st  day  of  August,  1862,  it  shall 
be  lawful  to  employ  females  above  the  age  of  eighteen  years  and  young 
persons  in  bleaching  works  and  dyeing  works  until  eight  of  the  clock  at 
night  on  every  working  day  except  Saturdays,  and  until  half-past  four 
of  the  clock  in  the  afternoon  on  Saturdays."  But  vrith  respect  to  works 
in  which  the  operation  by  bleaching  by  the  open-air  process  is  carried 
on,  it  is  enacted  by  the  25  Vict.  c.  8,  s.  1,  "  That  in  any  building,  buildings, 
or  premises,  in  one  or  more  of  which  any  process  previous  to  packing 
is  carried  on  in  the  occupation  of  bleaching,  dyeing,  or  finishing  of 
any  yarn  or  cloth  of  cotton,  silk,  wool  or  flax,  or  any  of  them,  or  any 
mixture  of  them,  or  any  yarn  or  cloth  of  any  other  material  or 
materials,  including  the  operation  of  bleaching  by  the  open-air  process, 
as  defined  in  the  Act  23  &  24  Vict.,  c.  78,  and  in  one  or  more  of  which 
processes  steam  or  water  or  other  mechanical  power  is  used  or  employed, 
it  shall  not  be  lawful  to  employ  females,  young  persons,  and  children,  or 
any  of  them  during  the  night — that  is  to  say,  from  eight  of  the  clock  in 
the  evening  to  six  of  the  clock  in  the  morning — excepting  to  recover  lost 
time  in  the  manner  provided  by  the '  Bleaching  and  Dyeing  Works  Act,' 
23  &  24  Vict.  c.  78  ; "  and  by  sect.  2,  "  for  the  due  enforcement  of  this 
Act,  there  shall  be  applicable  all  the  powers  provisions,- and  penalties  of 
the  Act.  7  &  8  Vict.  c.  15." 

Sect.  2.  "  Provided  also,  that  after  the  said  first  day  of  August,  one 
thousand  eight  hundred  and  sixty-two,  it  shall  be  lawful  to  employ 
females  above  the  age  of  eighteen  years  and  young  persons  in  bleaching 


works  and  dyeing  works,  in  every  case  where  the  employment  of  such 
females  and  young  persons,  as  regulated  by  the  herein-before  recited 
Acts,  or  any  of  them,  or  by  this  Act,  shall  have  been  suspended  or  time 
shall  have  been  lost  in  consequence  of  fluctuations  in  trade,  the  nature  of 
the  process,  or  any  other  cause,  in  recovering  time  so  lost,  until  half- 
past  four  of  the  clock  in  the  afternoon  on  Saturdays,  and  until  eight  of 
the  clock  at  night  on  other  days  :  Provided  that  by  means  of  such  em- 
ployment the  whole  time  which  such  females  and  young  persons,  or  any 
of  them,  shall  have  been  employed  during  the  then  present  calendar 
month  and  the  then  last  past  six  calendar  months,  do  not  exceed  the 
total  number  of  hours  which  such  females  and  young  persons  may  law- 
fully be  employed  according  to  the  provisions  of  the  first  section  of  this 
Act  and  of  the  provisions  of  the  recited  Acts." 

Sect.  3.  "  It  shall  not  be  lawful  in  any  case,  after  the  said  first  day  of 
August,  one  thousand  eight  hundred  and  sixty-one,  to  employ  females 
and  young  persons  or  any  of  them  in  bleaching  works  or  dyeing  works, 
except  such  works  as  before  excepted,  after  half-past  four  of  the  clock  in 
the  afternoon  of  any  Saturday,  or  for  more  than  nine  hours  on  any 
Saturday,  or  for  more  than  twelve  hours  on  any  other  day." 

Sect.  4.  "In  any  bleaching  works  or  dyeing  works  in  which  the 
employment  of  females  and  young  persons  shall  have  been  suspended 
during  any  day  or  part  of  a  day,  by  reason  of  a  deficiency  or  excess  of 
water  in  the  stream  which,  by  means  of  a  waterwheel,  should  drive  the 
machinery  or  part  of  the  machinery  in  such  works,  but  shall  have  failed 
so  to  do,  it  shall  be  la,wful  to  employ  such  females  and  young  persons  in 
such  cases  during  the  day  and  the  night  following  such  day  (except  such 
day  be  Saturday,  when  they  may  work  until  six  of  the  clock)  for  the 
same  number  of  hours  within  the  twenty-four  consecutive  hours  of  such 
day  and  night  as  such  females  and  young  persons  may  then  otherwise 
be  lawfully  employed  according  to  the  provisions  of  the  herein-before 
recited  Acts  or  of  this  Act." 

Sect.  5.  "  After  the  month  of  July,  in  the  year  one  thousand  eight 
hundred  and  sixty- two,  theoccupier  of  every  bleaching  works  or  dyeing 
works,  except  such  works  as  before  excepted,  who  shall  employ  females 
and  young  persons,  or  any  of  them,  after  half  of  an  hour  after  two 
of  the  clock  in  the  afternoon  on  amy  Saturday,  or  after  six  of  the  clock 
in  the  evening  on  any  other  day  or  days,  or  during  the  night,  as  herein- 
before provided,  shall  every  day,  except  Sundays,  before  twelve  of  the 
clock  at  noon,  register  in  a  book,  first  approved  by  an  inspector,  in  the 
form  given  in  Schedule  (A)  to  this  Act  annexed,  in  case  such  females 
and  young  persons,  or  some  of  them,  shall  severally  have  been  employed 
at  or  during  a  different  time  or  times,  the  time  which  each  and  every 
such  female  and  young  person  shall  severally  have  been  employed 
during  the  working  day  last  passed  ;  and  in  case  aU  such  females  and 
young  persons  shall  have  been  employed  at  one  and  as  near  as  may  be 
the  same  time,  then  such  occupier  shall  every  day,  except  Sundays, 
before  twelve  of  the  clock  at  noon  register  in  a  book  first  approved  by 
an  inspector,  in  the  form  given  in  Schedule  (B)  to  this  Act  annexed,  the 
longest  time  which  any  such  females  and  young  persons  shall  have  been 
employed  during  the  working  day  last  passed  ;  and  the  time  so  registered 
shall  be  held  to  be .  the  time  which  all  such  females  and  young  persons 
were  so  employed  in  such  works,  unless  it  be  proved  otherwise  to  the 
satisfaction  of  a  justice  of  the  peace." 

Sect.  6.  "  It  shall  be  lawful  to  employ  in  bleaching  works  and  dyeing 
works  females  and  young  persons  who  shall  not  at  any  time  previous 
have  been  employed  in  any  bleaching  works  or  dyeing  works,  or  who 
shall  not  have  been  employed  at  the  same  works  during  the  calendar 
month  then  last  passed  for  the  same  hours  and  at  the  same  time  which 
it  may  then  be  lawful  to  employ  females  and  young  persons  who  shall 
then  be  and  have  been  employed  at  such  bleaching  works  or  dyeing 
works  and  none  other  during  the  six  calendar  months  last  passed." 
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Saturdays  and 
until  eight 
o'clock  on  other 
daya,  but  not  so 
as  to  exceed  in 
any  period  of  six 
months  and  part 
of  another  month 
the  total  number 
of  hours  allowed 
by  this  Act,  &c. 


Restriction  as  to 
time  females  and 
young  persons 
are  to  be 
employed  on 
Saturdays,  and 
on  other  days. 

Females  and 
young  persons 
may  be  employed 
during  the  night 
in  case  of 
suspension  of 
employment  by 
deficiency  or 
excess  of  water  in 
the  stream, 
Saturday  night 
excepted. 


Occupiers  who 
employ  females 
and  young 
persons  according 
to  the  provisions 
of  this  Act  to 
keep  registers  in 
the  form  given  in 
the  schedules 
annexed  hereto. 


As  to  employ- 
ment of  females 
and  young 
pei"sons  who  havfc 
not  been  before 
employed  in 
bleaching  or 
dyeing  works,  &c. 
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Interpi-etafciou  of 
terms. 

Bleaching  and 
dyeing  works. 


Open  air 
process. 


Calendering  and 
finishing  works 
where  stes-m, 
water,  and 
mechanical 
power  is  used. 


Extended  to 
finishing  where- 
ever  carried  on, 
and  to  hooking, 
lapping,  making 
up  and  packing. 


Act  not  to 
apply  where 
ftnly  males  over 
fourteen  years 
employed. 


Sect.  7.  "  In  the  construction  of  this  Act  the  words  '  bleaching 
works '  and  '  dyeing  works  '  shall  be  understood  respectively  to  mean 
any  building,  buildings,  or  premises  in  which  females,  young  persons, 
and  children,  or  any  of  them,  are  employed,  and  in  one  or  more  of  which 
buildings  or  premises  any  process  previous  to  packing  is  carried  on  in 
the  occupation  of  bleaching,  dyeing,  or  finishing  of  any  yam  or  cloth  of 
cotton,  silk,  wool,  or  flax,  or  any  of  them,  or  any  mixture  of  them,  or  any 
yam  or  cloth  of  any  other  material  or  materials,  and  in  one  or  more  of 
which  processes  steam,  water,  or  other  mechanical  power  is  used  or 
employed  ;  and  the  words  '  the  operation  of  bleaching  by  the  open-air 
process '  shall  include  every  process,  whether  of  preparing,  beetling, 
dyeing,  finishing,  or  otherwise,  to  which  yarn  or  cloth  bonAfide  bleached 
in  the  opep  air  in  fields  or  greens  is  usually  and  properly  subjected."  See 
the  provision,  of  the  25  Vict.  c.  8,  s.  1,  above  set  out.  There  are  processes 
of  fiidshing  cloth  as  incidental  to  bleaching  operations  and  to  dyeing 
operations,  and  also  independently  of  either  bleaching  or  dyeing.  These 
latter  processes  are  perching,  stiffening,  raising,  shearing,  and  cutting, 
and  are  sometimes  the  only  processes  performed  upon  goods  after  they 
leave  the  manufacturer  "  in  the  grey,"  but  sometimes  the  goods  are  after- 
wards sent  to  be  dyed.  It  had  been  held  that  under  the  23  &  24  Vict. 
c.  78,  that  where  these  latter  processes  were  carried  on  as  a  separate  and 
independent  trade  antecedent  to  bleaching  and  dyeing  upon  premises 
where  no  bleaching  or  dyeing  was  done,  the  premises  were  not  within 
that  Act ;  {Howarth  v.  Cd^,  12  C.  B.  N.  S.  139  ;  31  L.  J.  M.  G.  262) ; 
but  see  (upon  similar  woras  in  8  &  9  Vict.  c.  29)  Hardoastle  v.  Jones, 
ZB.SS.  153  ;  32  L.  J.  M.  C.  49.  Since  the  above  decision,  however, 
the  23  &  24  Vict.  c.  78,  has  been  extended  to  calendering  and  finishing 
works  by  the  26  &  27  Vict.  c.  38  ;  wherein  it  is  enacted,  by  sect.  1, 
the  words  "  bleaching  works  "  and  "  dyeing  works "  in  the  23  &  24 
Vict.  c.  78, "  shall  be  further  understood  to  mean  any  building,  buildings, 
or  premises  in  which  females,  young  persons,  and  children  are  employed, ' 
and  in  any  part  of  which  buildings  or  premises  any  process  previous 
to  packing  is  carried  on  in  the  occupation  of  calendering  or  finishing  of 
any  yarn  or  cloth  of  cotton,  wool,  silk,  or  flax,  or  any  of  them,  or  any 
mixture  of  them,  or  any  yarn  or  cloth  of  any  other  material  or  materials, 
or  in  any  process  incident  to  such  calendering  or  finishing,  and  in  one 
or  more  of  which  processes  steam,  water,  or  other  mechanical  power  is 
used  or  employed  :  Provided  always  that  nothing  in  this  Act  contained 
shall  extend  to  any  building,  buildings,  or  premises  defined  to  be  a 
factory  by  the  Act  7  &  8  Vict.  c.  15."  And  by  the  27  &  28  Vict.  c.  98, 
for  the  purpose  of  extending  the  above  Act  to  the  process  of  finishing, 
wheresoever  carried  on,  whether  steam,  water,  or  mechanical  power  is 
used  or  not,  and  to  the  employment  of  women  and  young  persons  and 
children  in  the  processes  of  hooking  or  lapping,  or  making  up  and  pack- 
ing, it  is  enacted :  "  That  after  the  passing  of  that  Act  all  such  provisions 
of  the  said  bleaching  and  dyeing  works  Act,  1860,  as  are  now  in  force, 
shall  apply  to  women,  young  persons  and  children  employed  for  hire  in 
any  building  or  premises  whatever  in  the  process  of  finishing,  hooking, 
or  lapping,  and  of  making  up  and  packing  any  yarn  or  cloth  of  cotton, 
wool,  silk,  or  flax,  or  any  of  them,  or  any  mixture  of  them,  or  any  yam 
or  cloth  of  any  other  material  or  materials,  or  any  of  such  processes. 
And  in  the  construction  of  the  said  Bleaching  Act,  1860,  and  in  the 
Acts  therein  recited,  '  bleaching  works '  and  '  dyeing  works '  and 
'  factory'  shall  include  any  buildings  or  premises  in  which  the  said  pro- 
cesses, or  any  of  them  are  carried  on :  Provided  always  that  this  Act 
shall  not  apply  to  any  building  or  premises  in  which  all  the  persons 
employed  are  males  over  the  age  of  fourteen  years  :  Provided  also,  that 
in  buildings  and  premises  within  this  Act,  the  owner  or  owners  may  from 
time  to  time,  by  notice  to  be  given  in  writing  to  the  inspector,  elect 
what  shall  be  the  working  hours  in  such  buildings  and  premises,  so  as 
that  the  total  number  of  hours  during  which  females,  young  persons  and 
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children  may  be  lawfully  employed  in  any  one  day  or  week,  according 
to  the  provisions  of  the  23  &  24  Vict.  c.  78,  be  not  exceeded,  and  so 
as  the  working  hours  elected  he  between  six  in  the  morning  and  six  in 
the  evening,  or  seven  in  the  morning  and  seven  in  the  evening,  or  eight 
in  the  morning  and  eight  in  the  evening." 

Sect.  8.  "  That  so  much  of  section  twenty-eight  of  the  herein- 
before secondly  recited  Act  as  provides  that  notices  of  all  time  lost 
which  is  intended  to  be  recovered,  and  of  nil  time  which  shall  be  re- 
covered, shall  be  hung  up  in  the  entrance  of  the  factory,  and  the  whole 
of  section  thirty-three  of  the  said  Act  shall  not  apply  to  the  employ- 
ment of  females  or  young  persons  under  the  provisions  of  this  A  ct ;  and 
that  so  much  of  section  twenty- eight  of  the  said  Act  as  provides  that 
notices  of  tlie  times  of  the  day  and  amount  of  time  allowed  for  their 
several  meals,  of  all  time  lost  which  is  intended  to  be  recovered,  and  of 
all  time  which  shall  be  recovered,  shall  be  hung  up  in  the  entrance  of 
the  factory,  and  so  much  of  section  thirty-six  of  the  said  Act  as  provides 
that  during  any  meal  time  which  shall  form  any  part  of  the  hour  and  a 
half  allowed  for  meals  no  child  or  young  person  shall  be  employed,  or 
allowed  to  remain  in  any  room  in  which  any  manufacturing  process 
is  then  carried  on,  and  all  the  young  persons  employed  in  a  factory  shall 
have  the  time  for  meals  at  the  same  period  of  the  day,  shall  not 
apply  to  the  employment  of  male  persons  above  thirteen  years  of  age  in 
any  dyeing  works,  or-  to  the  employment  of  children  or  young  persons 
during  the  meal  time  of  such  male  persons." 

Sect.  9.  "  Nothing  in  this  Act  contained  shall  extend  or  apply  to  any 
person  in  so  far  as  they  are  employed  in  the  open  air,  or  to  any  build- 
ing, buildings,  or  premises  used  solely  for  the  purposes  declared  in  the 
Act  of  the  ninth  year  of  Victoria,  intituled  '  An  Act  to  regulate  the 
labour  of  children,  young  persons,  and  females  in  print  works,'  or  to  the 
occupier  of  such  building,  buildings,  or  premises  in  respect  thereof,  or 
to  any  person  or  persons  employed  solely  in  the  manner  declared  and 
regulated  by  the  said  Act,  or  to  any  premises,  either  open,  enclosed,  or 
covered,  used  or  to  be  used  bond  fide  exclusively  for  the  purposes  of 
carrying  on  the  process,  occupation,  trade,  or  business  of  Turkey  red 
dyeing,  or  to  any  employment  necessary  or  incident  thereto,  or  to  the 
occupier  of  such  premises  in  respect  thereof,  or  to  the  employment  upon 
such  premises  of  any  females,  young  peisons,  or  children  solely  engaged 
or  employed  in  any  such  process,  occupation,  trade,  business,  or  employ- 
ment." The  exemption  conferred  by  this  section  applies  to  an  establish- 
ment within  the  description  of  the  8  &  9  Vict.  c.  29,  consisting  of 
separate  buildings  or  works,  though  not  locally  adjacent,  in  each  of  which 
certain  of  the  processes  incidental  and  necessary  to  the  chief  process  of 
printing  are  performed,  and  on  the  whole  of  which  combmed  the  main 
business  is  carried  on.  {Royh  v.  Oram,  12  C.  i?.  iV.  <S.  124 ;  ZXL.J.M.G. 
213.)  Where  calico  printers  had  two  distinct  works  separated  from  one 
another  by  seven  miles,  in  one  of  which  the  cotton  cloth  when  received 
from  the  manufacturer  was  bleached,  then  sent  to  the  other  to  be  im- 
pressed with  the  pattern,  and  then  sent  back  to  the  former  to  be  dyed 
and  finished,  from  whence  it  was  returned  to  their  warehouse  for  sale,  a 
boy  employed  in  the  works  where  the  bleaching,  dyeing,  and  finishing 
was  carried  on  was  held  not  to  come  within  the  23  &  24  Vict.  c.  78, 
but  to  be  employed  in  buildings  forming  a  part  of  an  establishment  where 
the  chief  process  of  printing  was  carried  on  within  the  exemption  of  the 
9th  section,  and  the  8  &  9  Vict.  c.  29,  and  a  conviction  under  the 
statute  was  held  wrong.  (See  also  CoUs  v.  Dickenson,  16  G.  B.  N.  S.  604  ; 
33  L.  J.  M.  C.  235.)  And  a  cliilJ  employed  in  scutching  or  finishing  in  a 
room  or  shed  communicating  internally  with  other  parts  of  a  building 
in  which  the  printing  process  was  carried  on  is  employed  in  print  work 
within  the  8  &  9  Vict.  c.  29,  whether  the  "finishing"  was  necessary 
to  bleaching,  cleansing,  &c.,  or  not,  and  whether  incidental  to  printing 
or  not.   {Harckastle  v.  Jones,  Z  B.  &  S.  153  ;  32  L.  J.  M.  C,  49.) 

vol.    I.  H    H 
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Amendment  of 
a.  28  of?  &8 
Vict.  c.  16,  as  to 
notice  of  time 
lost  intended  to 
bo  recovered. 


Act  not  to  apply 
to  premises  used 
solely  for 
purposes  declared 
,in  8  cfe  9  Vict, 
c.  29,  regulating 
labour  of  children 
in  print  works. 


What  premises 
within  this 
exception. 
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Certain 
provisions  of 
Factories  Acts 
not  to  extend  to 
bleaching,  &c., 
works. 

Hours  of  work 
defined. 

Proyisions  in 
Factories  Acts  as 
to  meal  times 
not  to  extend  to 
this  Act. 


Sect.  10.  "  Provided  always,  that  the  provisions  of  the  Factories  Acts 
in  regard  to  requiring  machinery  to  be  fenced  off,  and  the  ceilings  of 
buildings  to  be  whitewashed,  shall  not  extend  to  bleaching  works  or 
dyeing  works." 

Sect.  11.  "  Provided  always,  that  for  the  purposes  of  this  Act  (except 
as  in  this  Act  otherwise  provided)  the  time  within  which  a  person  may 
be  employed  in  bleaching,  dyeing,  or  finishing  works,  is  from  six  of 
the  clock  in  the  morning  to  eight  of  the  clock  in  the  evening, 
but  so  that  such  person  shall  not  work  more  than  eight  hours  on 
Saturday,  twelve  hours  on  any  other  day,  nor  more  than  sixty  hours  in 
a  week." 

Sect.  12.  "  The  provisions  contained  in  the  Factories  Acts  fixing  the 
times  for  the  meals  of  the  work-people  employed  in  factories  shall 
not  extend  to  work-people  employed  in  bleaching  works  or  dyeing 
works." 


SCHEDULE  (A). 

Register  of  the  time  i^hich  each  and  every  female  and  young  person  has 
been  employed  during  the  week  ending  [Pebruoury  X&th,  1860],  by  [John 
Armstrong  amd  Oom/pcmy'},  at  the  [Fir  Trees]  bleaching  works  or  dyeing 
works,  situate  in  the  township  of  [HopetorC],  in  the  county  of  [Lancaster']. 
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SCHEDULE  (B). 

Register  of  the  longest  time  which  any  female  or  young  person  has  been 
employed  on  each  day  of  the  month  ending  [Februojry  18th,  1860],  by  [John 
Armstrong  and  Company],  at  the  [Fir  Trees]  bleaching  works  or  dyeing  works, 
situate  in  the  township  of  [Hopeton],  in  the  county  of  [Lancaster]. 


(1860.) 

Week  ending  (January  28) 
Week  ending  (Tebrnary  4) 
Week  ending  (February  11) 
Week  ending  (February  18) 

Monday, 

Tuesday. 

Wednes- 
day. 

Thurs- 
day. 

Friday. 

Satur- 
day. 
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Bodies 

natsit^  (dead),  ann  SbcfiooliS  of       J^!!l^ 
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1 T  is  clear  no  action  lies  for  violating  or  disturbing  the  remains  of  the  stealiog  a  body, 
dead ;  nor  is  the  stealing  a  corpse  felony — a  corpse  being  nullius  in 
bonis.  (3  Inst.  203.)  But  in  R.  v.  Lynn,  (2  T.  R.  733 ;  2  ZeacA, 
497,)  it  was  determined  that  stealiog  dead  bodies  from  a  burial 
ground,  though  for  the  improvement  of  the  science  of  anatomy,  is  an 
indictable  offence  as  a  misdemeanour,  it  being  a  practice  contrary  to 
common  decency,  and  shocking  to  the  general  sentiments  and  feelings 
of  mankind. 

So  if  a  person  without  the  license  of  the  proper  authorities  remove  a 
corpse  from  the  grave  in  which  it  is  buried  he  is  guil  ty  of  a  misdemeanour, 
notwithstanding  his  motives  may  be  estimable,  such  as  those  of  filial 
affection  and  religious  duty.  {Reg.  v.  Sharpe,  Dears,  dh  B.  160;  26  L.  J. 
M.  C.  47.) 

The  indictment  for  the  misdemeanour  alleges  that  the  defendant  was 
wrongfully  in  the  burial  ground,  and  unlawfully  opened  a  grave  there, 
and  took  out  and  carried  away  a  corpse  buried  there.  As  our  law 
recognizes  no  property  in  a  corpse,  the  protection  of  the  grave  depends 
upon  this  form  of  indictment;  and  relationship  will  not  justify  the 
removal  of  a  corpse  from  the  grave.     {lb.) 

If  the  shroud,  coffin,  &c.,  be  stolen,  an  indictment  for  the  felony  is  Stealing  shroud, 
sustainable,  and  the  property  should  be  laid  in  the  representatives  ;  (2  **• 
Bast's  P.  O.  652  ;  1  Ilale,  515 ;)  or  if  none,  in  the  ordinary,  and  in  case 
of  doubt,  it  is  best  to  add  counts  laying  the  property  both  ways.  It  is 
questionable  if  the  apprehension  by  a  sexton  of  a  person  in  the  act  of 
stealing  a  dead  body  from  the  church3'ard  is  a  lawful  apprehension,  so  as 
to  subject  such  person  to  an  indictment  for  cutting,  &c.,  a  sexton,  in 
order  to  resist  such  apprehension.    {R.  v.  Duffin,  R.  &  R.  365.) 

A  man  is  bound  to  give  Christian  burial  to  his  deceased  child  if  he 
has  the  means  of  doing  so ;  but  if  he  has  not  the  means  he  is  not  liable 
to  be  indicted,  even  though  a  nuisance  may  be  created  by  leaving  the 
body  unbiiried,  for  which  a  parish  officer  would  probably  be  liable 
under  8  &  9  Vict.  c.  101,  s.  31 ;  for  the  father  may  not  sell  the  body,  put  it 
.  into  a  hole,  or  throw  it  into  the  river.  {Req.  v.  Vann,  2  Den.  G.  0.  325 ; 
21  L.  J.  M.  C.  39.) 

The  taking  away  a  dead  body  to  dispose  of  it  for  gain  and  profit  is  an  Selling  bodies, 
indictable  offence.  {R.  v.  Gillies,  R.  S  R.  366,  n.)  To  sell  a  dead 
body  of  a  capital  convict  for  dissection,  where  dissection  is  no  part 
of  the  sentence,  is  a  misdemeanour,  indictable  at  common  law.  (it. 
V.  Cundich,  D.  ch  R.  N.  P.  C.  13;  R.  dh  R.  366,  n.)  An  indictment 
charging  that  one  E.  L.  was  executed,  and  that  the  defendant  was 
retained  and  employed  by  the  gaoler  for  certain  reward  to  bury  the 
body,  and  that  in  pursuance  of  such  retainer  it  became  his  duty  to  bury 
the  body,  but  that  he  did  not,  nor  would  bury  the  body,  but  on  the  con- 
trary thereof,  for  the  sake  of  lucre  and  gain,  sold  it  for  the  purpose  of 
being  dissected,  is  good;  and  to  support  such  an  indictment  it  is  not 
necessary  to  give  direct  evidence  that  the  defendant  sold  the  body  for  the 
purpose  of  being  dissected.     {Id.     See  the  2  &  3  Will.  IV.  c.  75,  post,  468.) 

A  conspiracy  to  prevent  a  burial  is  indictable  as  a  misdemeanour.  Preventing  a 
{Young's  case,  2  T.  R.  734.     See  post,  "  Conspiracy.")  ''"™'- 

An  indictment  for  wilfully  obstructing  W.  C,  clerk,  in  reading  the 
service  of  the  burial  of  the  dead,  in  the  parish  church  of  A.,  and  by 
threats  and  menaces  hindering  the  burial,  must  state  that  "W.  C.  was  a 
clerk  in  holy  orders,  or  that  he  had  a  right  to  bury  the  corpse,  and  must 
also  set  out  the  threats  and  menaces.  {R.  v.  Cheere,  7  D.  &  R.  461.) 
As  to  burials  in  general,  see  post,  "  Church." 
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A  vulgar  and  erroneous  notion  once  prevailed,  that  a  dead  body 
might  be  arrested  for  debt.  (Lindwood,  278,  and  Wood.  Or.  Law,  143.) 
But  such  a  proceeding  is  clearly  illegal  and  indictable. 

In  the  ease  of  Quich  v.  Gopleton,  (1  Lev.  161  ;  1  Sid.  242,)  a  case 
of  Weeks  v.  Copleston,  (1  Keb.  866,)  was  quoted  -where  a  woman  who 
feared  the  dead  body  of  her  son  would  be  arrested  for  debt,  was  holden 
liable  on  a  promise  to  pay  in  consideration  of  forbearance,  though  she 
was  neither  executrix  nor  administratrix.  But  Lord  EUenborough,  C. 
J.,  in  Jones  v.  Ashburnham,  (4  East,  460,)  denied  the  coi-rectness  of  such 
a  decision,  and  said,  "  It  is  impossible  to  contend  that  this  last  for- 
bearance could  be  a  good  consideration  for  an  assumpsit  ;  for  to  seize  a 
dead  body  upon  any  such  pretence  would  be  contra  bonos  mores,  and  an  ex- 
tortion on  the  relatives.  It  is  contrary  to  every  principle  of  law  and 
moral  feeling.  Such  an  act  is  revolting  to  humanity,  and  illegal ;  and 
therefore  any  promise  extorted  by  the  fear  of  it  could  never  be  valid  in 
law.  It  might  as  well  be  said,  that  a  promise  in  consideration  that  one 
would  withdi-aw  a  pistol  from  another's  breast  could  be  enforced  against 
the  party  acting  under  such  unlawful  terror." 

And  where  upon  request  by  the  executors  a  gaoler  refused  to  deliver 
up  to  them  for  interment  the  body  of  a  debtor  in  execution  who  had 
died  in  gaol,  until  the  amount  of  certain  detainers  was  paid,  the  court 
directed  a  mandamus  to  issue  peremptory  in  the  first  instance,  com- 
manding him  to  deliver  it  up ;  {keg-  v.  Scott,  2  Q.  B.  248  ;)  and  see  the 
form  of  an  indictment  against  the  gaoler  for  such  a  refusal.  (U.  v. 
Scott,  2  q.  B.  248, ».) 

Under  the  Burial  Acts  Amendment  Act  (20  &  21  Vict.  c.  81,  s.  25)  it  is 
made  an  offence  punishable  on  summary  conviction  to  i-emove  any  body, 
which  has  been  interred  in  any  place  of  burial,  without  the  license 
of  a  secretary  of  state.  See  for  the  enactment  in  full,  post,  tit.  "  £m- 
riflsfe." 

As  to  the  burial  of  dead  bodies  cast  on  shore,  see  post, "  Dead  bodies 
cast  on  shore." 

As  to  the  burial  of  s.felo  de  se,  see  post,  "Fdo  de  se,"  Vol.  II. 

By  the  2  &  3  Will.  IV.  c.  75,  intituled  "An  Act  for  regulating  Schools 
of  Anatomy,"  reciting,  "Whereas  a  knowledge  of  the  causes  and  nature 
of  sundry  diseases  which  affect  the  body,  and  of  the  best  methods  of 
treating  and  curing  such  diseases,  and  of  healing  and  repairing  divers 
■wounds  and  injuries  to  which  the  human  frame  is  liable,  cannot  be  ac- 
quired without  the  aid  of  anatomical  examination ;  and  whereas  the 
legal  supply  of  human  bodies  for  such  anatomical  examination  is  in- 
sufBcient  fully  to  provide  the  means  of  such  knowledge;  and  whereas, 
in  order  further  to  supply  human  bodies  for  such  purposes,  divers  great 
and  grievous  crimes  have  been  committed,  and  lately  murder,  for  the 
single  object  of  selling  for  such  purposes  the  bodies  of  the  persons  so 
murdered;  and  whereas,  therefore,  it  is  highly  expedient  to  give  protection 
under  certain  regulations,  to  the  study  and  practice  of  anatomy,  and  to 
prevent  as  far  as  may  be,  such  great  and  grievous  crimes  and  murder 
as  aforesaid  ;"  it  is  enacted,  "That  it  shall  be  lawful  for  his  Majesty's 
principal  secretary  of  state  for  the  time  being  for  the  home  department 
in  that  part  of  the  United  Kingdom  called  Great  Britain,  and  for  the 
chief  secretary  for  Ireland  in  that  part  of  the  United  Kingdom  called 
Ireland,  immediately  on  the  passing  of  this  Act,  or  so  soon  thereafter  as 
may  be  required,  to  grant  a  license  to  practice  anatomy  to  any  fellow  or 
member  of  any  college  of  physicians  or  surgeons,  or  to  any  graduate  or 
licentiate  in  medicine,  or  to  any  person  lawfully  qualified  to  practise 
medicine  in  any  part  of  the  United  Kingdom,  or  to  any  professor  or 
teacher  of  anatomy,  medicine,  or  surgery,  or  to  any  student  attending 
any  school  of  anatomy,  on  application  from  such  party  for  such  purpose, 
countersigned  by  two  of  his  Majesty's  justices  of  the  peace  acting  for 
the  county,  city,  borough,  or  place  wherein  such  party  resides,  certifying 
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that,  to  their  knowledge  or  belief,  such  party  so  applying  is  about  to        Bodies 

carry  on  the  practice  of  anatomy."  (dead),  (he. 
Sect.  2.  "  It  shall  be  lawful  for  his  Majesty's  said  principal  secretary 


of  state  or  chief  secretai'y,  as  the  case  may  be,  immediately  on  the  pass-  gt^atg^Jolppoiut 
ing  of  this  Act,  or  as  soon  thereafter  as  may  be  necessary,  to  appoint  re-  inspectors  oi 
spectively  not  fewer  than  three  persons  to  be  inspectors  of  places  where  schools  of 
anatomy  is  carried  on,  and  at  any  time  after  such  first  appointment  to  ap-  ™*™"^J'' 
point,  if  they  shall  see  fit,  one  or  more  other  person  or  persons  to  be  an 
inspector  or  inspectors  as  aforesaid ;  and  every  such  inspector  shall  con- 
tinue in  office  for  one  year,  or  until  he  be  removed  by  the  said  secretary 
of  state  or  chief  secretary,  as  the  case  may  be,  or  until  some  other  person 
shall  be  appointed  in  his  place ;  and  as  often  as  any  inspector  appointed  as 
aforesaid  shall  die,  or  shall  be  removed  from  his  said  office,  or  S'hall  i-efuse 
or  become  unable  to  act,  it  shall  be  lawful  for  the  said  secretary  of  state 
or  chief  aecretaiy,  as  the  case  may  be,  to  appoint  another  person  to  be 
inspector  in  his  room." 

Sect.  3.  "It  shall  be  lawful  for  the  said  secretary  of  state,  or  chief  ''"A'",?^^^?^ 
secretary,  as  the  case  may  be,  to  direct  what  district  of  town  or  country,  ^ery  inspector 
or  of  both,  and  what  places  where  anatomy  is  carried  on,  situate  within  shall  superintend, 
such  district,  every  such  inspector  shall  be  appointed  to  superintend, 
and  in  what  manner  every  such  inspector  shall  transact  the  duties  of 
his  office." 

Sect.  4.  "Every  inspector  to  be  appointed  by  virtue  of  this  Act  shall  inspectorate 
make  a  quarterly  return  to  the  said  secretary  of  state  or  chief  secretary,  TObjectfremoved 
as  the  case  may  be,  of  every  deceased  person's  body  that  during  the  for  anatomical 
preceding  quarter  has  been  removed  for  anatomical  examination  to  examination; 
every  separate  place  in  his  district  where  anatomy  is  carried  on,  dis- 
tinguishing the  sex,  and,  as  far  as  is  known  at  the   time,  the  name 
and  age  of  each  person  whose  body  was  so  removed  as  aforesaid." 

Sect.  5.  "It  shall  be  lawful  for  every  such  inspector  to  visit  and  in-  and  to  inspect 
speet  at  any  time,  any  place  within  his  district,  notice  of  which  place  has  aiatbmy'ir^ 
been  given,  as  is  hereinafter  directed,  that  it  is  intended  there  to  prao-  practised, 
tise  anatomy." 

Sect.  6.  "It  shall  be  lawful  for  his  Majesty  to  grant  to  every  such  in-  Salaiies  to 
spector  such  an  annual  salary,  not  exceeding  one  hundred  pounds  for  his  '"^^ 
trouble,  and  to  allow  such  a  sum  of  money  for  the  expenses  of  his  office 
as  may  appear  reasonable;  such  salaries  and  allowances  to  be  charged 
on  the  consolidated  fund  of  the  United  Kingdom,  and  to  be  payable  quar- 
terly ;  and  that  an  annual  return  of  all  such  salaries  and  allowances 
shall  be  made  to  parliament." 

Sect.  7.  "It  shall  be  lawful  for  any  executor  or  other  party,  having  Persons  having 
lawful  possession  of  the  body  of  any  deceased  person,  and  not  being  an  ^'^?"'  custody  of 
undertaker  or  other  party  intrusted  with  the  body  for  the  purpose  only  permit  them  to 
of  interment,  to  permit  the  body  of  such  deceased  person  to  undergo  uudergo 
anatomical  examination,  unless,  to  the  knowledge  of  such  executor  or  Examination  in 
other  party,  such  person  shall  have  expressed  his  desire,  either  in  writ-  certain  cases. 
ing  at  any  time  during  his  life,  or  verbally  in  the  presence  of  two  or 
more  witnesses  during  the  illness  whereof  he  died,  that  his  body  after 
death  might  not  undergo  such  examination,  or  unless  the  surviving  hus- 
band or  wife,  or  any  known  relative  of  the  deceased  person,  shall  require 
the  body  to  be  interred  without  such  examination." 

The  master  of  a  woi-khouse  has  the  lawful  possession  of  the  bodies  of  Master  of  work- 
deceased  paupers  within  the  seventh  section ;  and  where,  for  the  purpose  house  has  law- 
of  preventing  the  relatives  of  such  deceased  persons  from  requiring  that  .jec^^ed  paupers. 
the  body  should  be  buried  without  anatomical  examination,  he  caused 
their  bodies  to  be  shown  to  their  relatives  in  coffins,  and  every  appearance 
of  a  regular  funeral  to  be  gone  through,  when,  in  reality,  just  before  the 
funeral  left  the  workhouse,  other  coffins  were  substituted  for  those  which 
the  relatives  had  seen,  and  the  bodies  were  in  the  evening  taken  to  an 
hospital  for  dissection,  all  the  necessary  formalities  required  by  the  Act 
as  to  notices,  certificates,  &c.,  being  complied  with,  and  he  received  sums 
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of  money  from  the  hospital  for  his  trouble  in  contravention  of  the 
7  &  8  Vict.  c.  101,  s.  31 :  it  was  held,  that  though  the  master  had  acted 
a  lie  and  been  guilty  of  a  fraud  to  prevent  the  requirement  being  made 
under  the  section,  yet  as  the  relatives  did  not  in  fact  require  the  bodies 
to  be  buried  without  dissection,  he  was  not  guilty  of  an  offence  against 
this  section  of  the  statute.  (Reg.  v.  Feist,  B.  S  B.  G.  0.  690;  27  B.  J. 
M.  C.  164.) 

Sect.  8.  "If  any  person,  either  in  writing  at  any  time  during  his  life, 
or  verbally  in  the  presence  of  two  or  more  witnesses  during  the  illness 
whereof  he  died,  shall  direct  that  his  body  after  death  be  examined 
anatomically,  or  shall  nominate  any  party  by  this  Act  authorized  to  ex- 
amine bodies  anatomically  to  make  such  examination,  and  if,  before  the 
burial  of  the  body  of  such  person,  such  direction  or  nomination  shall  be 
made  known  to  the  party  having  lawful  possession  of  the  dead  body, 
then  such  last-mentioned  party  shall  direct  such  examination  to  be 
made,  and,  in  case  of  any  such  nomination  as  aforesaid,  shall  request 
and  permit  any  party  so  authorized  and  nominated  as  aforesaid  to  make 
such  examination,  unless  the  deceased  person's  surviving  husband  or 
wife,  or  nearest  known  relative,  or  any  one  or  more  of  such  person's 
nearest  known  relatives,  being  of  kin  in  the  same  degree,  shall  require 
the  body  to  be  interred  without  such  examination." 

Sect.  9.  "In  no  case  shall  the  body  of  any  person  be  removed  for 
anatomical  examination  from  any  place  where  such  person  may  have 
died,  until  after  forty-eight  hours  from  the  time  of  such  person's  decease, 
nor  until  after  twenty-four  hours'  notice,  to  be  reckoned  from  the  time 
of  such  decease,  to  the  inspector  of  the  district,  of  the  intended  removal 
of  the  body,  or,  if  no  such  inspector  have,  been  appointed,  to  some  physi- 
cian, surgeon,  or  apothecary,  residing  at  or  near  the  place  of  death,  nor 
unless  a  certificate  stating  in  what  manner  such  person  came  by  his 
death  shall,  previously  to  the  removal  of  the  body,  have  been  signed  by 
the  physician,  surgeon,  or  apothecary  who  attended  such  person  during 
the  illness  whereof  he  died,  or  if  no  such  medical  man  attended  such 
person  during  such  illness,  then  by  some  physician,  surgeon,  or  apothe- 
cary who  shall  be  called  in  after  the  death  of.  such  person  to  view  his 
body,  and  who  shall  state  the  manner  or  cause  of  death  according  to  the 
best  of  his  knowledge  and  belief,  but  who  shall  not  be  concerned  in  ex- 
amining the  body  after  removal ;  and  that  in  case  of  such  removal, 
such  certificate  shall  be  delivered,  together  with  the  body,  to  the  party 
receiving  the  same  for  anatomical  examination." 

Sect.  10.  "It  shall  be  lawful  for  any  member  or  fellow  of  any  college 
of  physicians  or  surgeons,  or  any  graduate  or  licentiate  in  medicine,  or 
any  person  lawfully  qualified  to  practise  medicine  in  any  part  of  the 
United  Kingdom,  or  any  professor,  teacher,  or  student  of  anatomy, 
medicine,  or  surgery,  having  a  license  from  his  Majesty's  principal 
secretary  of  state  or  chief  secretary  as  aforesaid,  to  receive  or  possess 
for  anatomical  examination,  or  to  examine  anatomically,  the  body  of 
any  person  deceased,  if  permitted  or  directed  so  to  do  by  a  party  who 
had  at  the  time  of  giving  such  permission  or  direction  lawful  possession 
of  the  body,  and  who  had  power,  in  pursuance  of  the  provisions  of  this 
Act,  to  permit  or  cause  the  body  to  be  so  examined,  and  provided  such  cer- 
tificate as  aforesaid  were  delivered  by  such  party  together  with  the  body." 

Sect.  11.  "Every  party  so  receiving  a  body  for  anatomical  examination 
after  removal,  shall  demand  and  receive,  together  with  the  body,  a  cer- 
tificate as  aforesaid,  and  shall  within  twenty-four  hours  next  after  such 
removal,  transmit  to  the  inspector  of  the  district  such  certificate,  and 
also  a  return  stating  at  what  day  and  hour,  and  from  whom  the  body 
was  received,  the  date  and  place  of  death,  the  sex,  and  (as  far  as  is 
known  at  the  time)  the  Christian  and  surname,  age,  and  last  place  of 
abode  of  such  person,  or,  if  no  such  inspector  have  been  appointed,  to 
some  physician,  surgeon,  or  apothecary  residing  at  or  near  the  place  to 
which  the  body  is  removed,  and  shall  enter  or  cause  to  be  entered  the 
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aforesaid  particulars  relating  thereto,  and  a  copy  of  the  certificate  be 
received  therewith,  in  a  book  to  be  kept  by  him  for  that  purpose,  and 
shall  produce  such  book  whenever  required  so  to  do  by  any  inspector 
so  appointed  as  aforesaid." 

Sect.  12.  "It  shall  not  be  lawful  for  any  party  to  carry  on  or  teach 
anatomy  at  any  place,  or  at  any  place  to  receive  or  possess  for  anatomi- 
cal examination,  or  examine  anatomically,  any  deceased  person's  body 
after  removal  of  the  same,  unless  such  party,  or  the  owner  or  occupier 
of  such  place,  or  some  party  by  this  Act  authorized  to  examine  bodies 
anatomically,  shall,  at  least  one  week  before  the  first  receipt  or  posses- 
sion of  a  body  for  such  purpose  at  such  place,  have  given  notice  to  the 
said  secretary  of  state  or  chief  secretary,  as  the  case  may  be,  of  the  place 
where  it  is  intended  to  practise  anatomy." 

Sect.  13.  "Provided  every  such  body  so  removed  as  aforesaid  for  the 
purpose  of  examiuation,  shall  before  such  removal,  be  placed  in  a  decent 
coffin  or  shell,  and  be  removed  therein  ;  and  that  the  party  removing 
the  same,  or  causing  the  same  to  be  removed  as  aforesaid,  shall  make 
provision  that  such  body,  after  undergoing  anatomical  examination,  be 
decently  interred  in  consecrated  ground,  or  in  some  public  burial  ground 
in  use  for  persons  of  that  religious  persuasion  to  which  the  person  whose 
body  was  so  removed  belonged ;  and  that  a  certificate  of  the  interment 
of  such  body  shall  be  transmitted  to  the  inspector  of  the  district  within 
six  weeks  after  the  day  on  which  such  body  was  received  as  aforesaid." 

Sect.  14.  "No  membef  or  fellow  of  any  college  of  physicians  or  sur- 
geons, nor  any  graduate  or  licentiate  in  medicine,  nor  any  person  law- 
fully qualified  to  practise  medicine  in  any  part  of  the  United  Kingdom, 
nor  any  professor,  teacher,  or  student  of  anatomy,  medicine,  or  surgery, 
having  a  license  from  his  Majesty's  principal  secretary  of  state  or  chief 
secretary  as  aforesaid,  shall  be  liable  to  any  prosecution,  penalty, 
forfeiture,  or  punishment  for  receiviug  or  having  in  his  possession  for 
anatomical  examination,  or  for  examining  anatomically,  any  dead  human 
body,  according  to  the  provisions  of  this  Act." 

Sect.  15.  "  Nothing  in  this  Act  contained  shall  be  construed  to  extend 
to  or  to  prohibit  any  post-mortem  examination  of  any  human  body  re- 
quired or  directed  to  be  made  by  any  competent  legal  authority." 

Sect.  16  is  repealed  by  24  &  25  Viat.  c.  95. 

Sect.  17.  "If  any  action  or  suit  shall  be  commenced  or  brought  against 
any  person  for  anything  done  in  pursuance  of  this  Act,  the  same  shall 
be  commenced  within  six  calendar  months  next  after  the  cause  of  action 
accrued ;  and  the  defendant  in  every  such  action  or  suit  may,  at  his 
election,  plead  the  matter  specially,  or  the  general  issue  not  guilty,  and 
give  this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon." 

Sect.  18.  "Any  person  offending  against  the  provisions  of  this  Act  in 
England  or  Ireland  shall  be  deemed  and  taken  to  be  guilty  of  a  misde- 
meanour, and,  being  duly  convicted  thereof,  shall  be  punished  by  im- 
prisonment for  a  term  not  exceeding  three  months,  or  by  a  fine  not 
exceeding  fifty  pounds,  at  the  discretion  of  the  court  before  which  he 
shall  be  tried ;  and  any  person  offending  against  the  provisions  of  this 
Act  in  Scotland  shall,  upon  being  duly  convicted  of  such  offence,  be 
punished  by  imprisonment  for  a  term  not  exceeding  three  months,  or  by 
a  fine  not  exceeding  fifty  pounds,  at  the  discretion  of  the  court  before 
which  he  shall  be  tried." 

Sect.  19.  "And  in  order  to  remove  doubts  as  to  the  meaning  of  cer- 
tain words  in  this  Act,  be  it  enacted  that  the  words  'person'  and 
'party'  shall  be  respectively  deemed  to  include  any  number  of  persons, 
or  any  society,  whether  by  charter  or  otherwise,  and  that  the  meaning  of 
the  aforesaid  words  shall  not  be  restricted,  although  the  same  may  be  sub- 
sequently referred  to  in  the  singular  number  and  masculine  gender  only." 
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Bodies 

(dead),  dkc* 


Notice  to  1)8 
given  to  secretary 
of  state  of  places 
where  anatomy 
is  about  to  be 
practised. 


How  bodies  are 
to  be  removed 
for  examination. 

Provision  for 
interment. 


Persons  described 
in  this  Act  not  to 
1)6  liable  to 
punishment  for 
having  in  their 
possession  human 
bodies. 


Act  not  to 
prohibit  post- 
mortem examina- 
tions. 

Limitation  of 
actions. 


Offences  against 
this  Act. 


Intei-pretation  of 
certain  words  in 
this  Act. 
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Bread, 


iDdictment  for 
digging  up  and 
caiTying  aw;iy  a 
dead  binly  out  of 
a  churchyard. 


,  )      The  jurors  of  out  Lady  the  Queen  wpon  tfteir  oath  irresent,  that  0.  D. 
to  toit.  )  of  ,  labourer,  on  the  day  of  ,  in  tlie 

year  of  our  Lord  ,  at  the  parish  of  in  the  county  of 

the  churchya/rd  of  and  helcmging  to  the  parish  chwrch  of  the  same 
parish  there  situate,  wnlaAufuUy  and  wilfvMy  did  break  and  enter,  and  the  grave 
titere  in  which  one  A .  B.  deceased,  had  lately  before  then  been  interred  and  then  was, 
then  and  there  unlawfully,  wilfully,  and  indecently  did  dig  open,  and  afterwards, 
to  wit,  on  the  same  day  am,d  year  aforesaid,  at  the  pairish  aforesaid,  in  the  county 
aforesaid,  the  body  of  tli£  said  A .  B.  out  of  the  grave  aforesaid,  unlawfully,  wilfully, 
and  indecently  did  tahe  and  carry,  away,  to  the  great  indecency  of  Oliristian  burial, 
to  the  evil  example  of  all  others,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [Add  other  counts  as  the  case  may  require.  See  a  form  for 
breaking  open  a  grave  in  the  burial  ground  of  a  dissenting  congregation,  Seg. 
V.  Sharpe,  D.  &  B.  160 ;  26  L.  J.  M.  C.  47 ;  see  a  form  of  indictment  against 
a  father  for  refusing  to  bury  his  dead  child,  Reg.  v.  Vann,  2  Den.  0.  0.  325  ; 
see  a  form  of  indictment  against  a  gaoler  for  refusing  to  deliver  up  a  dead 
body,  2  Q.  B.  248,  n.] 


I.  Bolting  Bread  in  London,  or  loiihin  Ten  Miles  of  the  Roijcd 
Exchange,  473. 

[3  Geo.  IV.  c.  cvi.] 
II.  Baking  Bread  out  of  London,  or  Liherties  thereof,  and  beyond 
the  WeeJdy  Bills  of  Mortality,  and  Ten  Miles  of  the  Royal 
Exchange,  lohere  an  Assize  is  set,  485. 
[6  &  7  Will.  IV.  c.  37.] 


MiHdeineanour 
at  coaimou  law. 


Sumraai-y  offenco 
by  Btatntc. 


DakoliouBeB. 


JL  T  is  a  misdemeanour  at  common  law  knowingly  to  give  any  person 
food  injurious  to  eat,  whether  the  offence  be  excited  by  malice  or  a 
desire  of  gain  ;  nor  is  it  necessary  that  the  offender  should  be  a  public 
contractor,  or  the  injury  done  to  the  public  service,  to  render  him 
criminally  liable.     (2  East,  P.  C.  822 ;  Reg.  v.  MackaHy,  6  East,  133.) 

A  baker  who  sells  bread  containing  pernicious  ingredients  and  un 
wholesome  materials,  or  even  alum  in  a  shape  which  renders  it 
noxious,  is  guilty  of  an  indictable  offence ;  although  a  small  quantity 
of  alum  may  be  swallowed  without  injury,  yet  if  taken  in  larger 
quantities,  it  deranges  the  stomach,  and  occasions  constipation  of  the 
bowels,  and  so  its  tendency  is  injurious  to  health,  and  it  is  unfit  for  the 
food  of  man.  {R.  v.  Trew,  2  East  P.  0.  821 ;  R.  v.  Dixon,  ZM.&S.ll; 
4  Camp.  12.) 

But  an  indictment  will  not  lie  against  a  miller  for  receiving  good 
barley  to  grind,  and  delivering  a  mixture  of  oat  and  barley  in  return, 
which  is  unwholesome  and  musty,  not  alleging  that  it  was  intended  for 
and  unfit  for  the  food  of  man.    {R.  v.  Haynes,  4  M.  &  S.  214.) 

It  is  not  necessary  that  an  indictment  for  such  offence  should  se 
forth  the  materials  which  rendered  the  composition  noxious,  {R  v. 
Dixon,  3  M.  d-  S.  16,)  or  to  state  that  the  defendant  intended  to  injure 
the  pai-ties  for  whom  the  stuff  was  designed.  (Id.  See  form  of  indict- 
ment, 2  Chit.  C.  L.  556,  657.) 

So  also  it  is  an  offence  punishable  by  summary  conviction  to  sell,  as 
pure  and  unadulterated,  any  article  of  food  which  is  impure  or  adulte- 
rated. (23  &  24  Vict.  c.  14.  See  tit.  "Adulteration  of  Articles  of  Food 
or  Drink,"  ante,  p.  52.) 

As  to  regulations  respecting  the  conduct  of  bakehouses,  see  tit. 
"  Bakehouses,"  ante,  p.  383. 


S.I.] 


ISreatr. 


I.  13afems  IBttati  in  ILontJon,  or  bjitfiin  Ken  Milts  of  tfie 
i^ogal  3S.tct)ange.  (a) 

The  statute  3  Geo.  IV.,  c.  cvi.,  after  reciting  statute  55  Geo.  Til.  c.  99, 
59  Geo.  III.  e.  127,  60  Geo.  III.  c.  1,  and  1  Geo.  IV.  c.  4(1)),  and  that  it 
is  expedient  that  the  said  recited  Acts  of  the  59  &  60  Geo.  TIL,  and  of 
1  Geo.  IV.,  should  be  continued  until  29th  Sept.,  1822 ;  and  that  after 
the  said  29th  Sept.,  the  said  recited  Act  of  the  55  Geo.  III.,  and  the 
several  provisions  therein  contained,  (except  so  much  thereof  as  repeals 
any  former  Act  or  Acts,)  should  be  altogether  repealed ;  and  that  in 
lieu  of  tlie  several  provisions  and  penalties  contained  in  that  Act,  and 
in  the  said  recited  Act  of  59  Geo.  III.,  the  regulations,  provisions,  and 
penalties  hereinafter  contained  shall  be  substituted :  enacts,"That  the  said 
recited  Acts  of  the  fifty-ninth  and  sixtieth  years  of  the  reign  of  his  said 
late  Majesty,  and  of  the  first  year  of  the  reign  of  his  present  Majesty, 
and  the  several  clauses  and  provisions  therein  contained,  shall  be  and 
the  same  are  hereby  continued ;  and  shall  remain  and  continue  in  force 
until  the  said  29th  day  of  September  next ;  and  that  from  and  after  the 
said  29th  day  of  September,  the  said  recited  Act  of  the  55th  year  of  the 
reign  of  his  said  late  Majesty,  and  all  and  every  the  provisions  therein 
contained,  (except  so  much  thereof  as  repeals  any  former  Act  or  Acts,) 
shall  be  and  the  same  are  hereby  repealed." 

Sect.  2.  "  It  shall  and  may  be  lawful  for  the  several  bakers  or  sellers 
of  bread  within  the  city  of  London  and  the  liberties  thereof,  within  the 
Weekly  Bills  of  Mortality,  and  within  ten  miles  of  the  Royal  Exchange, 
to  make  and  sell,  or  offer  for  sale,  in  his,  her,  or  their  shop,  or  to  deliver 
to  his,  her,  or  their  customer  or  customers,  bread  made  of  flour,  or 
meal  of  wheat,  barley,  rye,  oats,  buck  wheat,  Indian  corn,  peas,  beans, 
rice,  or  potatoes,  or  any  of  them,  and  with  any  common  salt,  pure 
water,  eggs,  milk,  barm,  leven,  potatoe,  or  other  yeast,  and  mixed  in 
such  proportions  as  they  shall  think  fit,  and  with  no  other  ingredient 
or  matter  whatsoever,  subject  to  the  regulations  hereinafter  con- 
tained." 

Sect.  3.  "  It  shall  and  may  be  lawful  for  the  several  bakers  or  sellers 
of  bread  within  the  limits  aforesaid,  to  make  and  sell,  or  offer  for  sale, 
in  his,  her,  or  their  shop,  or  to  deliver  to  his,  her,  or  their  customer  or 
customers,  bread  made  of  such  weight  or  size  as  such  bakers  or  sellers 
of  bread  shall  think  fit;  any  law  or  usage  to  the  contrary  notwith- 
standing." 

Sect.  4.  "  All  bread  sold  within  the  limits  aforesaid,  shall  be  sold  by 
the  several  bakers  or  sellers  of  bread  respectively  within  the  said  limits 
by  weight ;  and  in  case  any  baker  or  seller  of  bread  within  the  limits 
aforesaid  shall  sell,  or  cause  to  be  sold,  bread  in  any  other  manner  than 
by  weight,  then  and  in  such  case  every  such  baker  or  seller  of  bread 
shall,  for  every  such  offence,  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings,  which  the  magistrate  or  magistrates,  justice  or  justices, 
before  whom  such  offender  or  offenders  shall  be  convicted,  shall  order 
and  direct :  provided  always,  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  extend  to  prevent  or  hinder  any  such  baker 
or  seller  of  bread  from  selling  bread  usually  sold  under  the  denomina- 
tion of  French  or  fancy  bread,  or  rolls,  without  previously  weighing 
the  same." 

As  to  what  is  a  selling  by  denomination  and  not  by  weight,  see  the 
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1.  In 

Loiidon,  Sc. 


8  Geo.  IV.  c.  cvi. 
Repeal  of  Acts. 


What  articles 
bread  to  be  made 
of. 


Bakers  may  make 
it  of  any  weight 
or  size  (c). 


Bread  to  be  sold 
by  weight  ouly. 


Proviso  for 
Frencb,  Ac., 
bread  or  nill 


(a)  This  is,  In  many  respects,  a 
local  Act,  but  one  which  concerns  so 
great  a  portion  of  the  magistracy, 
that  it  is  thought  advisable  to  insert 
it. 


(6;  All  these  Acts  are  local. 

(c)  In  4  M.  &  S.  21  i,  it  was  held 
not  an  indictable  offence  to  sell  bread 
of  short  weight  to  the  poor. 
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1.  In 
London,  &c. 

Avoirdupois 
weiglit  to  be 
used. 


iSrealr. 


[8. 


Seliiug  bread  uot 

previously 

weighed. 


Bakers  to  provide 
in  tlieir  sliops 
beams,  scales, 
and  weights,  &c., 
and  to  weigh 
bread,  &c. 


raise  weights. 


Bakers,  ha., 
delivering  by 
cart,  (fee,  to 
provide  scales, 
weights,  &c. 


construction  put  upon  the  corresponding  section  of  the  6  &  7  Will.  IV. 
c.  37,  -post,  486,  in  Huxtahle  v.  Jones,  2  L.  R.  Q.  B.  460 ;  36  L.  J.  M.  G. 
122. 

Sect.  5.  "  The  several  bakers  or  sellers  of  bread  respectively  within 
the  said  limits,  in  the  sale  of  bread,  shall  use  the  avoirdupois  weight 
of  sixteen  ounces  to  the  pound,  according  to  the  standard  in  the 
exchequer,  and  the  several  gradations  of  the  same  for  any  less  quan- 
tity than  a  pound ;  and  in  ease  any  such  baker  or  seller  of  bread  shall 
at  any  time  use  any  other  than  the  avoirdupois  weight,  and  the 
several  gradations  of  the  same,  he,  she,  or  they  shall,  for  every  such 
oifence,  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  nor  less 
than  forty  shillings,  as  the  magistrate  or  magistrates,  justice  or  jus- 
tices, before  whom  such  conviction  shall  take  place,  shall  from  time  to 
time  order  and  adjudge." 

Sect.  7.  "  In  case  any  such  baker  or  seller  of  bread  shall  at  any  time 
before  the  expiration  of  two  years  from  the  commencement  of  this  Act, 
sell  or  deliver  in  his,  her,  or  their  shop,  house,  or  premises,  any  bread 
which  shall  not  have  been  previously  weighed  in  the  presence  of  the 
party  purchasing  the  same,  whether  required  by  the  purchaser  so  to  do 
or  not,  except  as  aforesaid,  then  and  in  every  such  case  every  such 
baker  or  seller  of  bread  so  offending,  shall,  upon  conviction  in  manner 
hereinafter  mentioned,  forfeit  and  pay  for  every  such  offence  any  sum 
not  exceeding  the  sum  of  ten  shillings,  as  the  magistrate  or  magistrates, 
justice  or  justices,  before  whom  such  conviction  shall  take  place,  shall 
from  time  to  time  order  and  adjudge." 

Sect.  8  enacts,  "  That  every  baker  or  seller  of  bread  within  the  limits 
aforesaid,  shall  cause  to  be  fixed  in  some  conspicuous  part  of  his,  her, 
or  their  shop,  on  or  near  the  counter,  a  beam  and  scales  with  proper 
weights,  or  other  sufiicient  balance,  in  order  that  all  bread  thei-e  sold 
may  from  time  to  time  be  weighed  in  the  presence  of  the  purchaser  or 
purchasers  thereof,  except  as  aforesaid ;  and  in  case  any  such  baker  or 
seller  of  bread  shall  neglect  to  fix  such  beam  and  scales,  or  other  sufii- 
cient balance,  in  manner  aforesaid,  or  to  provide  and  keep  for  use 
proper  beam  and  scales  and  proper  weights  or  balance,  or  shall  have  or 
use  any  incorrect  or  false  beam  or  scales  or  balance,  or  any  false  weight 
not  being  of  the  weight  it  purports  to  be,  according  to  the  standard  in 
the  exchequer,  then  and  in  every  such  case,  he,  she,  or  they  shall,  for 
every  such  false  beam  and  scales  and  balance,  or  false  weight,  forfeit 
and  pay  any  sum  not  exceeding  five  pounds,  which  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom  such  offender  or  offenders 
shall  be  convicted,  shall  order  and  direct." 

Sect.  9.  "  Every  baker  or  seller  of  bread  within  the  limits  aforesaid, 
and  every  journeyman,  servant,  or  other  person  employed  by  such 
baker  or  seller  of  bread,  who  shall  convey  or  carry  out  bread  for  sale 
in  any  cart  or  other  carriage  drawn  by  a  horse,  mule,  or  ass,  shall  be 
provided  with,  and  shall  constantly  cai'ry  in  such  cart  or  other  carriage, 
a  correct  beam  and  scales  with  proper  weights,  or  other  sufficient 
balance,  in  order  that  all  bread  sold  by  every  such  baker  or  seller  of 
bread,  or  by  his  or  her  journeyman,  servant,  or  other  person,  may  from 
time  to  time  be  weighed  in  the  presence  of  the  purchaser  or  purchasers 
thereof,  except  as  aforesaid ;  and  in  case  any  such  baker  or  seller  of 
bread,  or  his  or  her  journeyman,  servant,  or  other  person,  shall  at  any 
time  carry  out  or  deliver  any  bread,  without  being  provided  with  such 
beam  and  scales  with  proper  weights,  or  other  sufficient  balance,  or 
whose  weights  shall  be  deficient  in  their  due  weight  according  to  the 
standard  in  the  exchequer,  or  shall  at  any  time  refuse  to  weigh  any 
bread  purchased  of  him,  her,  or  them,  or  delivered  by  his,  her,  or  their 
journeyman,  servant,  or  other  person,  in  the  presence  of  the  person  cr 
persons  purchasing  or  receiving  the  same  ;  then  and  in  every  such  case 
every  such  baker  or  seller  of  bread  shall,  for  every  such  offence,  forfeit 
and  pay  any  sum  not  exceeding  five  pounds,  which  the  magistrate  or 


S.I.] 


ISreatr. 


magistrates,  justice  or  justices,  before  whom  such  offender  or  offenders 
shall  be  convicted,  shall  order  and  direct." 

As  to  the  construction  put  upon  sect.  7  of  the  6  &  7  Will.  IV.  c.  37, 
in  Reg.  v.  Kingsley,  16  L.  T.  48,  see  fosl,  p.  487. 

Sect.  10  enacts,  "That  no  baker,  or  other  person  or  persons 
■who  shall  make  bread  for  sale  within  the  limits  aforesaid,  nor  any 
journeyman  or  other  servant  of  any  such  baker  or  other  person, 
shall  at  any  time  or  times,  in  the  making  of  bread  for  sale  within 
such  limits,  use  any  mixture  or  ingredient  whatsoever  in  the  making 
of  such  bread,  other  than  and  except  as  hereinbefore  mentioned,  on 
any  accoimt  or  under  any  colour  or  pretence  whatsoever,  upon  pain 
that  every  such  person,  whether  master  or  journeyman,  servant,  or 
other  person,  who  shall  offend  in  the  premises,  and  shall  be  convicted 
of  aijy  such  offence,  by  the  oath,  or  in  case  of  a  Quaker  by  affirma- 
tion, of  one  or  more  credible  witness  or  witnesses,  or  by  his,  hei-,  or 
their  own  confession,  shall  for  every  such  offence  forfeit  and  pay  any 
sum  not  exceeding  ten  pounds  nor  less  than  five  pounds,  or  in  default 
thereof  shall,  by  warrant  under  the  hand  and  seal  or  hands  and  seals 
of  the  magistrate  or  magistrates,  justice  or  justices,  before  whom  such 
offender  shall  be  convicted,  be  apprehended  and  committed  to  the  house 
of  correction,  or  some  prison  of  the  city,  county,  borough,  or  place 
where  the  offence  shall  have  been  committed,  or  the  offender  or  offen- 
ders shall  be  apprehended,  there  to  remain  for  any  time  not  exceeding 
six  calendar  months  from  the  time  of  such  commitment,  unless  the 
penalty  shall  be  sooner  paid,  as  any  such  magistrate  or  magistrates, 
justice  or  justices,  shall  think  fit  and  order ;  and  it  shall  be  lawful  for 
the  magistrate  or  magistrates,  justice  or  justices,  before  whom  any  such 
offender  or  offenders  shall  be  convicted,  to  cause  the  offender's  name, 
place  of  abode,  and  offence,  to  be  published  in  some  newspaper  which 
shall  be  printed  or  published  in  or  near  the  city  of  London,  or  the 
liberty  of  Westminster,  and  to  defray  the  expense  of  publishing  the 
same  out  of  the  money  to  be  forfeited  as  last  mentioned,  in  case  any 
shall  be  so  forfeited,  paid,  or  recovered." 

Sect.  11.  "If  any  person  within  the  limits  aforesaid  shall  put  into 
any  corn,  meal,  or  fiour,  which  shall  be  ground,  dressed,  bolted,  or 
manufactured  for  sale  within  such  limits,  either  at  the  time  of  grinding, 
dressing,  bolting,  or  manufacturing  the  same,  or  at  any  other  time,  any 
ingredient  or  mixture  whatsoever,  not  being  the  real  and  genuine  pro- 
duce of  the  corn  or  grain  which  shall  be  so  ground  ;  or  if  any  person 
shall  within  the  limits  aforesaid  knowingly  sell,  or  offer  or  expose  for 
sale,  either  separately  or  mixed,  any  meal  or  flour  of  one  sort  of  corn  or 
grain,  as  the  meal  or  flour  of  any  other  sort  of  com  or  grain,  or  any 
ingredient  whatsoever  mixed  with  the  meal  or  flour  so  sold  or  offered 
or  exposed  for  sale  ;  then  and  in  every  such  case  every  person  so 
offending  shall,  upon  conviction  before  any  one  or  more  magistrate 
or  magistrates,  justice  or  justices  of  the  city,  county,  borough  or 
place  where  such  offence  shall  have  been  committed,  on  the  oath,  or  in 
the  case  of  a  Quaker  by  affii-mation,  of  one  or  more  ci-edible  witness  or 
witnesses,  or  by  his,  her,  or  their  own  confession,  forfeit  and  pay  for 
every  such  offence  any  sum  not  exceeding  twenty  pounds,  nor  less  than 
five  pounds,  which  such  magisti-ate  or  magistrates,  justice  or  justices, 
before  whom  any  such  offender  or  offenders  shall  be  convicted,  shall 
think  fit  and  order." 

Sect.  12.  "  Every  person  who  shall  make  for  sale,  or  sell  or  expose  for 
sale,  within  the  limits  aforesaid,  any  bread,  made  wholly  or  partially  of 
the  meal  or  flour  of  any  other  sort  of  corn  or  grain  than  wheat,  or  of 
the  meal  or  flour  of  any  peas  or  beans,  shall  cause  all  such  bread  to  be 
marked  with  a  large  Eoman  M  ;  and  if  any  person  shall  at  any  time 
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within  tlie  limits  aforesaid,  malie  or  sell,  or  expose  for  sale,  any  such 
bread  witliout  such  luavk  as  herein-before  directed,  tlieu  and  in  every 
such  ease  every  person  so  otfending  shall,  upon  conviction  in  manner 
herein-after  mentioned,  forfeit  and  pay  for  every  pound  weight  of  such 
bread,  and  so  in  proportion  for  any  less  quantity,  vi^hich  shall  be  so 
made  for  sale,  or  sold  or  exposed  for  sale,  without  being  so  marked  as 
aforesaid,  any  sum  not  exceeding  ten  shillings,  as  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom  such  conviction  shall  take 
place,  shall  from  time  to  time  order  and  adjudge." 

Sect.  13.  "It  shall  be  lawful  for  any  magistrate  or  magistrates,  justice 
or  justices  of  the  peace,  within  the  limits  of  their  respective  jurisdic- 
tions, and  also  for  any  peace  officer  or  officers,  authorized  by  warrant  (a) 
under  the  hand  and  seal  or  hands  and  seals  of  any  such  magistrate  or 
magistrates,  justice  or  justices,  (and  which  warrant  any  such  magistrate 
or  magistrates,  justice  or  justices,  is  and  are  hereby  empowered  to 
grant,)  at  seasonable  times  in  the  day-time,  to  enter  into  any  house, 
mill,  shop,  stall,  bakehouse,  bolting-house,  pastry  warehouse,  outhouse, 
or  ground,  of  or  belonging  to  any  miller,  mealman  or  baker,  or  other 
person  who  shall  grind  grain,  or  dress  or  bolt  meal  or  flour,  or  make 
bread  for  reward  or  sale,  within  the  limits  aforesaid,  and  to  search  or 
examine  whether  any  mixture  or  ingredient  not  the  genuine  produce  of 
the  grain  such  meal  or  flour  shall  import  or  ought  to  be,  shall  have  been 
mixed  up  with  or  put  into  any  meal  or  flour  in  the  possession  of  such 
miller,  mealman,  or  baker,  either  in  the  grinding  of  any  grain  at  the 
mill,  or  in  the  dressing,  bolting,  or  manufacturing  thereof,  whereby  the 
purity  of  any  meal  or  flour  is  or  shall  be  in  anywise  adulterated ;  or 
whether  any  mixture  or  ingredient,  other  than  is  allowed  by  this  Act, 
shall  have  been  mixed  up  with  or  put  into  any  dough  or  bread  in  the 
possession  of  any  such  baker  or  other  person,  whereby  any  such  dough 
or  bread  is  or  sliall  be  in  anywise  adulterated ;  and  also  to  search  for 
any  mixture  or  ingredient  which  may  be  intended  to  be  used  in  or  for 
any  such  adulteration  or  mixture  ;  and  if  on  any  such  search  it  shall 
appear  that  any  such  meal,  flour,  dough,  or  bread,  so  found,  shall  have 
been  so  adulterated  by  the  person  in  whose  possession  it  shall  then  be, 
or  any  mixture  or  ingredients  shall  be  found  which  shall  seem  to  have 
been  deposited  there  in  order  to  be  used  in  the  adulteration  of  meal, 
flour,  or  bread  ;  then  and  in  every  such  case,  it  shall  be  lawful  for  every 
such  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  or  officer 
or  oflicers  authorized  as  afoi-esaid  respectively,  within  the  limits  of  their 
respective  jurisdictions,  to  seize  and  take  any  meal,  flour,  dough,  or 
bread,  which  shall  be  found  in  any  such  search,  and  deemed  to  have 
bean  adulterated,  and  all  ingredients  and  mixtures  which  shall  be  found 
and  deemed  to  have  been  used  or  intended  to  be  used  in  or  for  any  such 
adulteration  as  aforesaid  ;  and  such  part  thereof  as  shall  be  seized  by 
any  peace  officer  or  officers  authorized  as  aforesaid,  shall  with  all  con- 
venient speed  after  seizure  be  carried  to  the  nearest  resident  magis- 
trate or  magistrates,  justice  or  justices  of  the  peace,  within  the  limits  of 
whose  jurisdiction  the  same  shall  have  been  so  seized  ;  and  if  any  magis- 
trate or  magistrates,  justice  or  justices,  who  shall  make  any  such  seizure 
in  pursuance  of  this  Act,  or  to  whom  any  thing  so  seized  under  the 
authority  of  this  A.ct  shall  be  brought,  shall  adjudge  that  any  such 
meal,  flour,  dough,  or  bread  so  seized  shall  have  been  adulterated  by  any 
mixture  or  ingredient  put  therein,  other  than  is  allowed  by  this  Act,  or 
shall  adjudge  that  any  ingredient  or  mixture  so  found  as  aforesaid  shall 
have  been  deposited  or  kept  where  so  found  for  the  purpose  of 
adulterating  meal,  flour  or  bread  ;  then  and  in  any  such  case,  every 
such  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  is  hereby 
required,  within  the  limits  of  their  respective  jurisdictions,  to  dispose  of 
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the  Same  as  he  or  they,  In  his  or  their  discretion,  shall  from  time  to 
time  think  proper." 

Sect.  14.  "  Every  miller,  mealman,  or  baker,  within  the  limits  afore- 
said, in  whose  house,  mill,  shop,  stall,  bakehouse,  bolting-house,  pastry 
warehouse,  outhouse,  ground,  or  possession,  any  ingredient  or  mixture 
shall  be  found,  which  shall,  after  due  examination,  be  adjudged  by  any 
magistrate  or  magistrates,  justice  or  justices  of  the  peace,  to  have  been 
deposited  there  for  the  purpose  of  being  used  in  adulterating  meal,  flour, 
or  bread,  shall  on  being  convicted  of  any  such  offence,  either  by  his,  her, 
or  their  own  confession,  or  by  the  oath,  or  in  the  case  of  a  Quaker  by 
affirmation,  of  one  or  more  credible  witness  or  witnesses,  forfeit  and  pay, 
on  every  such  conviction,  any  sum  of  money  not  exceeding  ten  pounds 
nor  less  than  forty  shillings  for  the  first  offence  ;  five  pounds  for  the 
second  offence,  and  ten  pounds  for  every  subsequent  offence  ;  or  in 
default  of  payment  thereof  shall,  by  warrant  under  the  hand  and  seal 
or  hands  and  seals  of  the  magistrate  or  magistrates,  justice  or  justices, 
before  whom  such  offender  shall  be  convicted,  be  apprehended  and  com- 
mitted to  the  house  of  correction,  or  some  prison  of  the  city,  county,  or 
place  where  the  offence  shall  have  been  committed,  or  the  offender  or 
offenders  shall  be  apprehended,  there  to  remain  for  any  time  not  exceed- 
ing six  calendar  months  from  the  time  of  such  commitment,  (unless  the 
penalty  be  sooner  paid,)  as  any  such  magistrate  or  magistrates,  justice 
or  justices,  shall  think  fit  and  order  ;  and  it  shall  be  lawful  for  the 
magistrate  or  magistrates,  justice  or  justices,  before  whom  any  such 
offender  shall  be  convicted,  to  cause  the  offender's  name,  place  of  abode, 
and  offence,  to  be  published  in  some  newspaper  which  shall  be  printed 
or  published  in  or  near  the  city  of  London,  and  to  defray  the  expense  of 
publishing  the  same  out  of  the  money  to  be  forfeited  as  last  mentioned, 
in  case  any  shall  be  so  forfeited,  paid  or  recovered." 

Sect.  15.  "If  any  person  or  persons  shall  wilfully  obstruct  or  hinder 
any  such  search  as  herein-before  is  authorized  to  be  made,  or  the  seizure 
of  any  meal,  flour,  dough  or  bread,  or  of  any  ingredient  or  mixture  which 
shall  be  found  on  any  such  search,  and  deemed  to  have  been  lodged  with 
an  intent  to  adulterate  the  purity  or  wholesomeness  of  any  meal,  floui-, 
dough  or  bread,  or  shall  wilfully  oppose  or  resist  any  such  search  being 
made,  or  the  carrying  away  any  such  ingredient  or  mixture  as  aforesaid, 
or  any  meal,  flour,  dough,  or  bread,  which  shall  be  seized  as  being 
adulterated,  or  as  not  being  made  pursuant  to  this  Act,  he,  she,  or  they 
so  doing  or  offending  in  any  of  the  cases  last  aforesaid,  shall  for  every 
such  offence,  on  being  convicted  thereof,  forfeit  and  pay  such  sum, 
not  exceeding  ten  pounds,  as  the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  such  offender  or  offenders  shall  be  convicted,  shall 
think  fit  and  order  :  provided  also,  that  if  any  person  making,  or  who 
shall  make  bread  for  sale  within  the  limits  aforesaid,  shall  at  any  time 
make  complaint  to  any  magistrate  or  magistrates,  justice  or  justices  of 
the  peace,  within  his  or  their  jurisdiction,  and  make  appear  to  him  or 
them,  by  the  oath,  or  in  the  case  of  a  Quaker  by  affirmation,  of  any 
credible  witness,  that  any  offence  which  such  person  shall  have  been 
charged  with,  a,nd  for  which  he  or  she  shall  have  incurred  and  paid  any 
penalty  under  this  Act,  shall  have  been  occasioned  by  or  through  the 
wilful  act,  neglect,  or  default  of  any  journeyman  or  other  servant 
employed  by  or  under  such  person  so  making  complaint,  then  and  in 
any  such  case,  any  such  magistrate  or  magistrates,  justice  or  justices,  Proceedings  for. 
may  and  is  or  are  hereby  required  to  issue  out  his  or  their  warrant, 
under  his  or  their  hand  and  seal,  or  respective  hands  and  seals,  for 
bringing  any  such  journeyman  or  servant  before  any  such  magistrate  or 
magistrates,  justice  or  justices,  or  any  magistrate  or  justice  of  the  peace 
acting  in  and  for  the  city,  county,  division,  or  place  where  the  offender 
can  be  found,  and  on  any  such  journeyman  or  servant  being  thereupon 
apprehended  and  brought  before  any  such  magistrate  or  magistrates, 
justice  or  justices,  he  or  they,  within  his  or  their  respective  jurisdiction. 
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is  and  are  hereby  authorized  and  required  to  examine  into  the  matter  of 
such  complaint,  and  on  proof  thereof  upon  oath  or  affirmation  to  the 
satisfaction  of  any  such  magistrate  or  magistrates,  justice  or  justices  of 
the  peace,  who  shall  hear  such  complaint,  then  any  such  magistrate  or 
magistrates,  justice  or  justices,  is  and  are  hereby  directed  and  authorized 
by  any  order  under  his  or  their  respective  hand  or  hands,  to  adjudge 
and  order  what  reasonable  siim  of  money  shall  be  paid  by  any  such 
journeyman  or  servant  to  his  master  or  mistress,  as  or  by  way  of  recom- 
pence  to  him  or  her  for  the  money  he  or  she  shall  have  paid  by  reason 
of  the  wilful  act,  neglect,  or  default  of  any  such  journeyman  or  servant, 
and  if  any  such  journeyman  or  servant  shall  neglect  or  refuse,  on  his  con- 
viction, to  make  immediate  payment  of  the  sum  of  money  which  any  such 
magistrate  or  magistrates,  justice  or  justices,  shall  order  him  to  pay  by 
reason  of  such  his  said  wilful  neglect  or  default,  then  any  such  magis- 
trate or  magistrates,  justice  or  justices,  within  his  or  their  respective 
jurisdiction,  is  or  are  hereby  authorized  and  required  by  wareant  under 
his  or  their  hand  and  seal,  or  hands  and  seals,  to  cause  such  journeyman 
or  servant  to  be  apprehended  and  committed  to  the  house  of  correction, 
or  some  other  prison  of  the  city,  county,  division,  or  place,  in  which 
such  journeyman  or  servant  shall  be  apprehended  or  convicted,  to  be 
there  kept  to  hard  labour  for  any  term  not  exceeding  six  calendar 
months  from  the  time  of  such  commitment,  as  to  such  magistrate  or 
magistrates,  justice  or  justices  shall  seem  reasonable,  unless  payment 
shall  be  made  of  the  money  ordered  after  such  commitment,  and  before 
the  expiration  of  the  said  term  of  six  months." 

Sect.  16.  "  No  master,  mistress,  journeyman  or  other  person  respec- 
tively, exercised  or  employed  in  the  trade  or  calling  of  a  baker  withia 
the  limits  aforesaid,  shall,  on  the  Loi-d's  Day,  or  on  any  part  thereof,  make 
or  bake  any  bread,  rolls  or  cakes  of  any  sort  or  kind  ;  or  shall,  on  any 
other  part  of  the  said  day  than  between  the  hours  of  nine  of  the  clock 
in  the  forenoon  and  one  of  the  clock  in  the  afternoon,  on  any  pretence 
whatsoesrer,  sell  or  expose  to  sale,  or  permit  or  suffer  to  be  sold  or 
exposed  to  sale,  any  bread,  rolls,  or  cakes,  of  any  sort  or  kind  ;  or  bake 
or  deliver,  or  permit  or  suffer  to  be  baked  or  delivered,  any  meat, 
pudding,  pie,  tart  or  victuals,  except  as  hereinafter  is  excepted,  or  in 
any  other  manner  exercise  the  trade  or  calling  of  a  baker,  or  be  engaged 
or  employed  in  the  business  or  occupation  thereof,  save  and  except  so 
far  as  may  be  necessary  in  setting  and  superintending  the  sponge  to 
prepare  the  bread  or  dough  for  the  following  day's  baking  ;  and  every 
person  offending  against  the  last-mentioned  regulations,  or  any  one  or 
more  of  them,  or  making  any  sale  or  delivery  hereby  allowed  otherwise 
than  within  the  bakehouse  or  shop,  and  being  thereof  convicted  before 
any  justice  of  the  peace  of  the  city,  county  or  place  where  the  offence 
shall  be  committed,  within  six  days  from  the  commission  thereof,  either 
upon  the  view  of  such  justice,  or  on  confession  by  the  party,  or  proof  by 
one  or  more  credible  witness  or  witnesses  upon  oath  or  affirmation, 
shall  for  every  such  offence  pay  and  undergo  the  forfeiture,  penalty  and 
punishment  hereinafter  mentioned ;  (that  is  to  say),  for  the  first  offence 
the  penalty  of  ten  shillings ;  for  the  second  offence  the  penalty  of 
twenty  shillings ;  and  for  the  third  and  every  subsequent  offence 
respectively  the  penalty  of  forty  shillings  ;  and  shall  moreover,  upon 
every  such  conviction,  bear  and  pay  the  costs  and  expenses  of  the 
prosecution,  such  costs  and  expenses  to  be  assessed,  settled  and  ascer- 
tained by  the  justice  convicting,  and  the  amount  thereof,  together  with 
such  part  of  the  penalty  as  such  justice  shall  think  pi-oper  to  be  allowed 
to  the  prosecutor  or  prosecutors  for  loss  of  time  in  instituting  and  follow- 
ing up  the  prosecution,  at  a  rate  not  exceeding  three  shillings  pw  diem, 
and  to  be  paid  to  the  prosecutor  or  prosecutors  for  his,  her,  and  their 
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own  use  and  benefit,  and  the  residue  of  such  penalty  to  be  paid  to  such 
justice,  and  within  seven  days  after  his  receipt  thereof  to  be  transmitted 
by  him  to  the  churchwardens  or  overseers  of  the  parish  or  parishes 
where  the  offence  shall  be  committed,  to  be  applied  for  the  benefit  of 
the  poor  thereof ;  and  in  case  the  whole  amount  of  the  penalty,  and  of 
the  costs  and  expenses  aforesaid,  be  not  forthwith  paid-  after  conviction 
of  the  offender  or  offenders,  such  justice  shall  and  may,  by  warrant 
under  his  hand  and  seal,  direct  the  same  to  be  raised  and  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders  ; 
and  in  default  or  insufficiency  of  such  distress,  commit  the  offender  or 
offenders  to  the  house  of  correction,  on  a  first  offence  for  the  space  of 
seven  days,  for  a  second  offence  for  the  space  of  fourteen  days,  and  on  a 
third  or  any  subsequent  offence  for  the  space  of  one  month,  unless  the 
whole  of  the  penalty,  costs  and  expenses  be  sooner  paid  and  discharged  ; 
provided  nevertheless,  that  it  shall  be  lawful  for  every  master  or  mistress 
baker,  residing  within  the  limits  aforesaid,  to  deliver  to  his  or  her 
customers,  on  the  Lord's  Day,  any  bakings  until  half  an  hour  past  one 
of  the  clock  in  the  afternoon  of  that  day,  without  incurring  or  being 
liable  to  any  of  the  penalties  in  this  Act  contained." 

Sect.  11.  "No  person  who  shall  follow  or  be  concerned  in  the  business 
of  a  miller,  mealman  or  baker,  shall  be  capable  of  acting  or  shall  be 
allowed  to  act  as  a  justice  of  the  peace  under  this  Act,  or  in  putting  in 
execution  any  of  the  powers  in  or  by  this  Act  granted  ;  and  if  any 
miller,  mealman  or  baker,  shall  presume  so  to  do,  he  or  they  so  offend- 
ing in  the  premises  shall,  for  every  such  offence,  forfeit  and  pay  the 
sum  of  ^100  to  any  person  or  persons  who  will  inform  or  sue  for  the 
same,  to  be  recovered,  together  with  full  costs  of  suit  in  any  of  his 
Majesty's  courts  of  record  at  "Westminster,  by  action  of  debt,  bill,  plaint 
or  information,  wherein  no  essoign,  wager  of  law,  or  more  than  one  im- 
parlance shall  be  allowed." 

Sect.  18.  "  In  case  any  person  or  persons  shall  resist  or  make 
forcible  opposition  against  any  person  or  persons  employed  in  the  due 
execution  of  this  Act,  every  such  person  offending  therein  shall  for 
every  such  offence  forfeit  any  sum  not  exceeding  ten  pounds,  at  the 
discretion  of  the  magistrate  or  magistrates,  justice  or  justices  of  the 
peace,  before  whom  he  or  she  shall  be  convicted  of  such  offence." 

Sect.  19.  "All  penalties,  forfeitures  and  fines  by  this  Act  inflicted  or 
authorized  to  be  imposed,  (the  manner  of  levying  and  recovering  and 
applying  whereof  is  not  herein  otherwise  directed,)  shall  upon  proof  and 
conviction  of  the  offences  respectively  before  any  magistrate  or  justice 
of  the  peace  for  the  city,  county  or  place  where  the  offence  shall  have 
been  committed,  (as  the  case  may  require,)  either  by  the  confession  of 
the  party  offending,  or  by  the  oath  (or  in  case  of  a  Quaker  on  affirma- 
tion) of  any  credible  witness  or  witnesses,  (which  oath  or  affirmation 
every  such  magistrate  or  justice  is  in  every  such  case  hereby  fully 
authorized  to  administer,)  be  levied,  together  with  the  costs  attending 
the  information  and  conviction,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  or  parties  offending,  by  warrant  under  the  hand 
and  seal  of  such  magistrate  or  justice  (which  warrant  such  magistrate 
or  justice  is  hereby  empowered  and  required  to  grant) ;  and  the  over- 
plus, (if  any,)  after  such  penalties,  forfeitures  and  fines,  and  the  charges 
of  such  distress  and  sale,  are  deducted,  shall  be  returned  upon  demand 
unto  the  owner  or  owners  of  such  goods  and  chattels  ;  and  in  case  such 
fines,  penalties  and  forfeitures  shall  not  be  forthwith  paid  upon  con- 
viction, then  it  shall  be  lawful  for  such  magistrate  or  justice  to  order 
the  offender  or  offenders  so  convicted  to  be  detained  and  kept  in  safe 
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1.  In 

London,  die. 

Distress,  (a) 


ImprlsonmeDt(&). 


Bakings  may  be 
delivered  till 
half-past  one  on 
Sundays. 

Miller,  baker, 
&c.,  not  to  act  as 
a  justice  in 
execution  of  Act. 


Opposing 
execution  of  Act. 


Recoveiy  and 
application  of 
penalties  and 
forfeitures. 


Distress  (c). 


(a)  See  post,  "  Warrant,"  Vol.  V. 
(5)  See  in  general,  post,  "  Commit- 


ment in  Execution.^' 

(c)  See  post,  "  Warrant,"  Vol.  V. 
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Ureati. 


[8.1. 


Porm  of 
smninoiis. 


1.  In  custody,  xintil  return  can  be  conveniently  made  to  such  warrant  of 
London,  die.  distress,  unless  the  offender  or  offenders  shall  give  sufficient  security  to 
the  satisfaction  of  such  magistrate  Jor  justice,  for  his  or  their  appear- 
ance before  such  magistrate  or  justice  on  such  day  or  days  as  shall  be 
appointed  for  the  return  of  such  war'rant  of  distress,  such  day  or  days 
not  beiug  more  than  seven  days  from  the  time  of  taking  any  such 
security,  and  which  security  the  said  magistrate  or  justice  is  hereby 
empowered  to  take  by  way  of  recognizance  or  otherwise  ;  but  if  upon 
the  return  of  such  warrant  it  shall  appear  that  no  sufficient  distress  can 
be  had  thereupon,  then  it  shall  be  lawful  for  any  such  magistrate  or 
justice  of  the  peace  as  aforesaid,  and  he  is  hereby  authorized  and 
linprisonmcnl(a).  required,  by  warrant  or  warrants  under  his  hand  and  seal,  to  cause 
such  offender  or  offenders  to  be  committed  to  the  common  gaol  or  house 
of  correction  of  the  city,  county  or  place  where  the  offender  shall  be  or 
reside,  there  to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding  one  calendar  month,  (save  and  except  as  herein  otherwise 
directed,)  unless  such  penalties,  forfeitures  and  iines,  and  all  reasonable 
charges  attending  the  same,  shall  be  sooner  paid  and  satisfied  ;  and  the 
monies  arising  by  such  penalties,  forfeitures  and  fines  respectively, 
when  paid  or  levied,  if  not  otherwise  directed  to  be  applied  by  tliis 
Act,  shall  be  from  time  to  time  paid,  one  moiety  thei-eof  to  the  informer 
or  person  suing  for  and  recovering  the  same,  and  the  other  moiety  to 
the  churchwardens  or  overseers  of  the  poor  of  the  parish  or  place  in 
which  such  offence  shall  have  been  committed,  to  be  by  them  applied 
and  disposed  for  the  benefit  of  the  poor  thereof." 

Sect.  20.  "  Every  summons  to  be  served  on  every  offender  against 
any  of  the  provisions  of  this  Act,  shall  be  in  the  form  or  to  the  effect 
following : — 

•  To  A.  S.  of      _ 
'County  of  )       WSEREAS  complaint  and  information  hath  heen  made  before 
■■  >  m£  0.  C.  one  of  her  Majesty''s  justices  of  the  peace  or  magistrate  for 

to  wit.       )  the  said  [county,  die.]  by  E.  P.  of  ,  that,  cfcc.  [here  state 

the  nature  and  circumstances  of  the  case,  as  far  as  it  shall  be  necessary  to  show 
the  offence,  and  to  bring  it  within  the  authority  of  the  justice  or  magistrate, 
and  in  doing  that  follow  the  words  of  the  Act  as  near  as  may  be] :  These  are 
therefore  to  require  you  personally  to  appear  before  me  {or  such  other  justice  or 
magistrate  as  shall  be  then  and  there  present']  at  in  the  said  [county,  Ac.} 

on  the  day  of  next,  at  the  hour  of  ,  in  the 

noon,  to  answer  to  the  said  complaint  and  information  made  by  the  said  E.  F., 
who  is  likewise  directed  to  be  then  and  there  present  to  make  good  the  same. 
Herein  fail  not.     Given  under  my'hamd  this  day  of  .'" 

Sect.  21.  "  Every  information  to  be  laid  before  any  justice  or  magis- 
trate for  any  offence  against  this  Act,  shall  be  in  the  form'^and  to  the 
effect  following  : — 

'County  of  )      BE  it  remembered,  that  on  the  day  of  , 

>  A.  B.  of  in  the  said  county,  informeth  me, 

to  wit.  \  one  of  her  Majesty's  justices  of  the  peace  [or  "  magistrate,"  as  the 
case  may  be]  for  the  said  county,  that  o/  ,  in  tlie  said  comity, 

[here  describe  the  offence,  with  the  time  and  place,  andjfollow  the  words  of 
the  Act  as  near  as  may  be,]  contrary  to  the  statute  inade  in  the  third  year  of  the 
reign  of  King  George  the  Fourth,  intituled  'An  Act  to  repeal  the  Ads  now  in 
fcf>'ce  relating  to  bread  to  be  sold  in  the  city  of  London  and  the  liberties  thereof, 
and  within  the  Weehly  Bills  of  Mortality  and  ten  miles  of  the  Royal  Excliange ; 
and  to  provide  other  regulations  for  the^maJdng  and  sale  of  bread  and  preventing 
the  adulteration  ofmeal,Jlour,  and  bread  within  the  limits  aforesaid,'  which  hath 
imposed  a  forfeiture  of  for  the  said  o  fence.     Taken  the  day 

of  ,  before  me  .  A.B.'" 

Sect.  22.  "  All  offences  committed'against  this  Act  shall  be  laid  before 
the  magistrate  or  magistrates,  justice  or  justices,  usually 'acting  in  and 


Jfomi  of 
ititotmiktion. 


(a)  See  in  general,  fiosi,  "  Commitment  in  Execution." 
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iSwair, 


for  the  district  in  ■which  the  offence  shall  have  been  committed,  in  a 
summary  way  upon  complaint,  and  the  said  magistrate  or  magistrates, 
justice  or  justices,  is  and  ai'e  hereby  empowered  to  issue  his  or  their 
summons  for  the  purpose  of  hearing  and  determining  the  same." 

Sect.  23.  "  If  it  shall  be  made  appear  by  the  oath  or  afilrmatiou  of 
any  credible  person  or  persons  to  the  satisfaction  of  any  magistrate  or 
magistrates,  justice  or  justices,  that  any  person  or  persons  within  the 
jurisdiction  of  any  such  magistrate  or  magistrates,  justice  or  justices,  is 
or  are  likely  to  give  or  offer  material  evidence  on  behalf  of  the  prose- 
cutor of  any  offender  or  offenders  against  the  true  intent  and  meaning 
of  this  Act,  or  on  behalf  of  the  person  or  persons  accused,  and  will  not 
voluntarily  appear  before  such  magistrate  or  magistrates,  justice  or 
justices,  to  be  examined  and  give  his,  her,  or  their  evidence  concerning 
the  premises,  every  such  magistrate  or  magistrates,  justice  or  justices, 
is  and  are  hereby  authorized  and  required  to  issue  his  or  their 
summons  to  convene  every  such  person  or  persons  before  any  such 
magistrate  or  magistrates,  justice  or  justices,  at  such  reasonable  time  as 
in  such  summons  shall  be  fixed  ;  and  if  any  person  so  summoned,  after 
having  been  paid  or  tendered  a  reasonable  sum  for  his,  her,  or  their 
costs  and  expenses,  shall  neglect  or  refuse  to  appear  at  the  time  by  such 
summons  appointed,  and  no  just  excuse  shall  be  offered  for  such  neglect 
or  refusal,  then  (after  proof  upon  oath  or  affirmation  of  such  summons 
having  been  duly  served  upon  the  party  or  parties  so  summoned)  every 
such  magistrate  and  magistrates,  justice  and  justices,  is  and  are  hereby 
authorized  and  required  to  issue  his  or  their  warrant  under  his  hand  and 
seal  or  their  hands  and  seals,  to  bring  every  such  person  or  persons 
before  any  such  magistrate  or  magistrates,  justice  or  justices ;  and  on 
the  appearance  of  any  such  person  before  any  such  magistrate  or  magis- 
trates, justice  or  justices,  every  such  magistrate  or  magistrates,  justice 
or  justices,  is  and  are  hereby  authorized  and  empowered  to  examine 
upon  oath  or  affirmation  every  such  person ;  and  if  any  such  person  on 
his  or  her  appearance,  or  on  being  brought  before  any  such  magistrate 
or  magistrates,  justice  or  justices,  shall  refuse  to  be  examined  upon 
oath  or  affirmation  concerning  the  premises  without  offering  any  just 
excuse  for  such  refusal,  any  such  magistrate  or  magistrates,  justice  or 
justices,  within  the  limits  of  his  or  their  jurisdiction,  may  by  warrant 
under  his  hand  and  seal  or  their  hands  and  seals  commit  any  person  or 
persons  so  refusing  to  be  examined  to  the  public  prison  of  the  city, 
county,  division,  liberty  or  place  in  which  such  person  or  persons  so 
refusing  to  be  examined  shall  be,  there  to  remain  for  any  time  not 
exceeding  fourteen  days,  as  any  such  magistrate  or  magistrates,  justice 
or  justices,  shall  direct." 

Sect.  24.  "  If  any  person  who  shall  take  any  oath  or  make  any  affir- 
mation by  this  Act  directed  to  be  taken  or  made,  shall  wilfully  forswear 
himself  or  herself,  or  make  any  false  affirmation,  every  such  person  shall 
be  subject  and  liable  to  be  prosecuted  for  perjury  by  indictment  or 
information  according  to  due  course  of  law ;  and  if  convicted  thereof, 
shall  be  subject  and  liable  to  the  pains  and  penalties  which  persons 
convicted  of  wilful  and  corrupt  perjury  are  subject  and  liable  to." 

Sect.  25.  "  The  magistrate  or  magistrates,  justice  or  justices,  before 
whom  any  person  shall  be  convicted  in  manner  prescribed  by  this  Act, 
shall  cause  every  such  conviction  to  be  drawn  up  in  the  form  or  to  the 
effect  following  ;  (that  is  to  say,) 
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1.  In 

London,  &c. 

Informatious  to 
be  laid  before 
acting  magistrate 
of  district. 

Power  to  summon 
witnesses. 


Tender  of 
expenses,. 


to  wit. 


1      SE  it  remembered,  that  on  this 
i  year  of  the  reign  of 


Commitment  (a). 


Perjury,  &c.  (6). 


Form  of 
conviction. 


day  of  ,  in  the 

year  uj  me  Teiym  vj  ,  A.  B.is  Convicted  before 

Majesty's  justices  of  the  peace  for  the  said  county  of  ,  [or 

for  the  division  of  the  said  county  of  ,  or  for  th£  city,  liberty,  or  toum 


(a)  See  post,  "Commitment  in  Exe- 
cution." 

VOL.  I. 


(6)  See  post,  "  Perjury,"  Yol.  III. 
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iSteatr. 
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1.  In 


of  ,  as  the  ease  shall  happen  to  be,]  jor  and 

J     J       s.  do  adjudge  him  [or  ha;  or  them,  as  the  case  may  be,]  to  pay  and 

lionaon,  aoe.   j^fyi-jr^ii  j^qy  if^^  game  the  sum  of  Given  under  [hand  and 

seal, (a)]  the  day  and  yew  aforesaid'  " 


Proceedings  not 
to  be  quaaoed 
for  want  of 
form  (6). 


Irregularity  in 
distress. 


Tender  of 
amends. 


Appeals  to 
quarter  ses- 
sions (c). 


Recognizance  (c). 


Execution  of 
judgment  to  be 
suspended. 


Costs  (d). 


Sect.  26.  "  No  order,  judgment,  or  conviction  made  touching  or  con- 
cerning any  of  the  matters  in  this  Act  contained,  or  of  any  proxjeedinga 
to  be  had  touching  the  conviction  of  any  offender  or  offenders  against 
this  Act,  shall  be  quashed  for  want  of  form,  or  be  removed  or  remov- 
able by  certiorari  or  any  other  writ  of  process  whatsoever  into  any  of 
his  Majesty's  courts  of  record  at  Westminster ;  and  where  any  distress 
shall  be  made  for  any  sum  or  sums  of  money  to  be  levied  by  virtue  of 
this  Act,  the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party 
or  parties  making  the  same  be  deemed  a  trespasser  or  trespassers,  on 
account  of  any  defect  or  want  of  form  in  the  summons,  conviction, 
warrant  of  distress,  or  any  other  proceeding  relating  thereto ;  nor  shall 
the  party  or  parties  distraining  be  deemed  a  trespasser  or  trespassers 
ab  initio  on  account  of  any  irregularity  which  shall  be  afterwards  com- 
mitted by  the  party  or  parties  distraining  ;  but  the  person  or  persons 
aggrieved  by  such  irregularity  shall  and  may  recover  full  satisfaction 
for  the  special  damage,  if  any,  in  an  action  on  the  case  ;  but  no  plaintiff 
or  plaintiffs  shall  recover  in  any  action  for  such  irregularity  as  afore- 
said, if  tender  of  sufficient  amends  hath  been  made  by  or  on  behalf  of 
the  party  distraining  before  such  action  brought." 

Sect.  27.  "  If  any  person  or  persons  convicted  of  any  offence  punish^ 
able  by  this  Act,  shall  think  him,  her,  or  themselves  aggrieved  by  the 
judgment  of  the  magistrate  or  magistrates,  justice  or  justices,  before 
whom  he,  she,  or  they  shall  have  been  convicted,  it  shaU  be  lawful  for 
such  person  or  persons  from  time  to  time  to  appeal  to  the  justices  at 
the  next  general  or  general  quarter  sessions  of  the  peace  which  shall  be 
held  for  the  city,  county,  division,  liberty,  town  or  place  where  such 
judgment  shall  have  been  given ;  and  that  the  execution  of  such  judg- 
ment shall  in  such  case  be  suspended,  the  person  or  persons  so  convicted 
entering  into  a  recognizance  within  twenty-four  hours  of  the  time  of 
such  conviction,  with  two  sufficient  sureties  in  double  the  sum  which 
such  person-or  persons  shall  have  been  adjudged  to  pay  or  forfeit,  upon 
condition  to  prosecute  such  appeal  with  effect,  and  to  be  forthcoming 
to  abide  the  judgment  and  determination  of  the  justices  at  their  said 
next  general  or  general  quarter  sessions ;  which  recognizance  the 
magistrate  or  magistrates,  justice  or  justices,  before  whom  such  convic- 
tion shall  be  had,  is  and  are  hei-eby  empowered  and  required  to  take  ; 
and  the  justices  in  the  said  general  or  general  quarter  sessions  are 
hereby  authorized  and  required  to  hear  and  finally  determine  the 
matter  of  every  such  appeal,  and  to  award  such  costs  as  to  them  shall 
appear  just  and  reasonable  to  be  paid  by  either  party ;  and  if  upon 
hearing  the  said  appeal  the  judgment  of  the  magistrate  or  magistrates, 
justice  or  justices,  before  whom  the  appellant  or  appellants  shall  have 
been  convicted  shall  be  confirmed,  such  appellant  or  appellants  shall 
forthwith  pay  down  the  sum  he,  she  or  they  shall  have  been  adjudged 
to  have  forfeited,  together  with  such  costs  as  the  said  justices  in  their 
said  general  or  general  quarter  sessions  shall  award  to  be  paid  to  the 
prosecutor  or  informer,  for  defraying  the  expenses  sustained  by  reason 
of  any  such  appeal ;  and  in  default  of  the  appellant's  paying  the  same, 
any  two  justices  or  any  one  magistrate  or  justice  of  the  peace  having 
jurisdiction  in  the  place  into  which  any  such  appellant  or  appellants 


(a)  These  words  are  not  in  the  form 
prescribed,  but  should  be  inserted. 
(6)  As  to  enactments  of  this  nature, 

see  post,  "  f^m/nirt.i/m.." 


'  Conviction.' 


c)  Sea  general,  ante,  "Appeal." 
(d)  See  in  general, ^os«,  "Costs." 
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shall  escape,  or  where  he,  she  or  they  shall  reside,  shall  and  may  by         1.  In 
■warrant  under  their  hands  and  seals  or  his  hand  and  seal,  commit  any    London,  So. 

such  appellant  or  appellants  to  the  Gommod  gaol  of  the  city,  county,    

division,  or  place  -Where  he,  she,  or  they  shall  be  apprehended,  mltil  he.  Commitment  for 

She,  or  they  shall  make  payment  Of  sitch  penalty  and  of  the  costs  and  ot'l^!'^'^^ 

charges  which  shall  be  adjudged  on  the  conviction  ;  and  if  the  appellant 

or  appellants  in  any  Stich  appeal  shall  make  good  his,  her  or  their 

appeal,  and  be  discharged  of  the  said  conviction,  reasonable  costs  shall 

be  awarded  to  the  appellant  or  appellants  against  such  informer  or 

informers  who  would  (in  case  of  anbh  conviction)  have  been  entitled  to 

a  moiety  of  the  penalty  to  have  been  recovered  as  aforesaid ;  and  which 

costs  shall  and  may  be  recovered  by  the  appellant  or  appellants  against 

any  Such  infotmer  or  informers  in  like  manner  as  costs  given  at  any 

general  or  general  quarter  sessions  are  recoverable :  provided  always, 

that  no  person  Shall  be  detained  in  prison  for  any  such  offence  for  any 

greater  length  of  tittie  than  three  calendar  months." 

Sect.  28.  "  If  any  sUch  conviction  shall  happen  to  be  made  within  wiere  conviction 
six  days  before  afly  general  oi-  general  quarter  sessions  of  the  peace  had  within  six 
shall  be  held  for  the  city,  county,  division,  town  corporate,  borough  or  wies  may'™^' 
place  where  Such  conviction  Shall  have  been  made,  that  the  party  or  appeal  to  follow- 
parties  who  shall  think  him,  her,  or  themselves  aggrieved  by  any  such  '"S  sessions  (6). 
conviction,  shall  and  teay,  on  entering  into  a  recognizance  in  manner 
and  for  the  purposes  before  directed^  be  at  liberty  to  appeal  either  to 
the  then  next  or  next  following  general  or  general  quarter  sessions  of 
the  peace  Which  shall  be  held  for  any  county,  division,  city,  town  cor- 
porate, bo*o(igh,  liberty  or  place,  where  any  such  conviction  shall  have 
been  made." 

Sect.  29.  "  Every  action  or  Suit  which  shall  be  brought  or  commenced  limitation  of 
against  any  magistrate  or  magistrates,  justice  or  justices,  ot  any  peace  actions  (c). 
oifficer  or  officers,  for  any  matter  or  thing  done  or  committed  by  virtue 
of  or  under  this  Act,  shall  be  commenced  within  six  calendar  months 
next  after  the  fact  committed,  and  not  afterwards,  and  shall  be  laid  or 
brought  in  the  city,  county,  or  place  where  the  matter  in  dispute  shall 
arise,  and  not  elsewhere;  and  that  the  statute  made  in  the  twenty-  Venue, 
fourth  year  of  the  reign  of  King  George  II.,  intituled  'An  Act  for  24  Geo.  II.  c.  44, 
rendering  Justices  of  the  Peace  more  safe  in  the  execution  of  their  office,  ^™^°'^  *"  "^ 
and  for  indemnifying  constables  and  others  acting  in  obedience  to  their 
Warrants,'  so  far  as  the  said  Act  relates  to  the  rendering  the  justices 
more  Safe  in  the  execution  of  their  office,  shall  extend  and  be  construed 
to  extend  to  the  magistrate  and  magistrates,  justice  and  justices  of  the 
peace  acting  under  the  authority  or  in  pursuance  of  this  Act ;  and  that 
no  action  or  suit  shall  be  had  or  commenced  against,  nor  shall  any  writ  Notice  of  action, 
be  sued  out,  or  copy  of  any  writ  be  served  upon  any  peace  officer  or 
officers,  for  anything  done  in  the  execution  of  this  Act,  until  seven  days 
after  a  notice  in  writing  shall  have  been  given  to  or  left  for  him  or 
them  at  his  or  their  Usual  place  of  abode,  by  the  attorney  for  the  party 
intending  to  commence  sUch  action,  Which  notice  in  writing  shall  contain 
the  name  and  place  of  abode  of  the  person  intending  to  bring  such 
action,  and  also  of  his  attorney,  and  likewise  the  cause  of  action  or  com- 
plaint; and  any  peace  officer  or  officers  shall  be  at  liberty  and  may,  by 
virtue  of  this  Act,  at  any  time  within  seven  days  after  any  such  notice 
shall  have  been  giten  to  or  left  for  him,  tender  or  cause  to  be  tendered  Tender  of 
any  sum  or"  Sums  of  money,  as  amends  for  the  injury  complained  of,  to  ='™™<1=- 
the  party  complaining,  or  to  the  attorney  named  in  such  notice ;  and  if 
the  same  be  not  accepted,  the  defendant  or  defendants  in  any  such 
action  or  actions  may  plead  such  tender  in  bar  of  such  action  or  actions, 


(a)  See  in  general,  j30«*,  "  Omii/mit-  (c)  As  to  enactments  of  this  nature, 

m  Exem&m"  see  fost, " /mUces,"  Vol.  III. 

(6)  See  in  geneial,  amte,"  Appeal." 
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information. 


Application  of 
penalties. 


Saving  rights  to 
the  cities  of 
London  and 
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together  with  the  general  issue,  or  any  other  plea,  with  leave  of  the  court 
in  which  the  action  shall  be  commenced ;  and  if  upon  issue  joined  on 
such  tender  the  jury  shall  find  the  amends  tendered  to  have  been  suffi. 
cient,  they  shall  find  a  verdict  for  the  defendant  or  defendants  ;  and  in 
every  such  case,  or  if  the  plaintiff  shall  become  nonsuit,  or  discontinue 
his  action,  or  if  judgment  shall  be  given  for  the  defendant  or  defendants 
upon  demurrer,  or  if  any  action  or  suit  shall  be  brought  after  the  time 
limited  by  this  Act  for  bringing  the  same,  or  shall  be  brought  in  any 
other  county  or  place  than  as  aforesaid,  then  and  in  every  such  case  the 
jury  shall  find  a  verdict  for  the  defendant  or  defendants,  and  the  de- 
fendant or  defendants  shall  be  entitled  to  his  or  their  costs ;  but  if  the 
jury  shall  find  that  no  such  tender  was  made,  or  that  the  amends  ten- 
dered were  not  sufficient,  or  shall  find  against  the  defendant  or  defen- 
dants on  any  plea  or  pleas  by  him  or  them  pleaded,  they  shall  then  give 
a  verdict  for  the  plaintiff,  and  such  damages  as  they  shall  think  proper, 
and  the  plaintiff  shall  thereupon  recover  his  costs  against  every  such 
defendant  or  defendants."  But  these  provisions  as  to  the  limitation 
and  the  notice  of  action  are  altered  by  the  5  &  6  Vict.  c.  97,  which  see 
post,  "Justices"  Vol.  III. 

Sect.  30.  "If  any  action  or  suit  shall  be  commenced  against  any  other 
person  or  persons  than  a  magistrate,  justice,  or  peace  officer,  for  any 
thing  done  in  pursuance  of  this  Act,  the  defendant  or  defendants  in  any 
such  action  or  suit  may  plead  the  general  issue,  and  give  this  Act  and 
the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and 
that  the  same  was  done  in  pursuance  and  by  the  authority  of  this  Act ; 
and  if  it  shall  appear  so  to  have  been  done,  or  if  a  verdict  shall  be  re- 
corded for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffi 
shall  be  nonsuited,  or  discontinue  his,  her,  or  their  action  after  the  de- 
fendant or  defendants  shall  have  appeared,  or  if  judgment  shall  be  given 
upon  a  verdict  or  demurrer  against  the  plaintiff  or  plaintiffs,  the  defen- 
dant or  defendants  in  every  such  action  shall  and  may  recover  treble 
costs,  and  have  the  like  remedy  for  the  same  as  any.  defendant  or  defen- 
dants hath  or  have  in  other  cases  by  law  for  the  recovery  of  his,  her,  or 
their  costs."  But  now,  by  the  5  &  6  Vict.  c.  97,  s  2,  the  defendant  shall 
have  only  such  costs  taxed  to  him  as  will  fully  indemnify  him.  See 
"Justices,"  Vol.  III. 

Sect.  31.  "No  person  shall  be  convicted  of  any  offence  under  this  Act, 
unless  the  complaint  is  made  within  forty-eight  hours  after  the  offence 
shall  have  been  committed,  except  in  cases  of  perjury ;  and  that  no  per- 
son who  shall  be  prosecuted  to  conviction  for  any  offence  done  or  com- 
mitted against  this  Act,  shall  be  liable  to  be  prosecuted  for  the  same 
offence  under  any  other  law." 

Sect.  32.  "All  penalties  and  forfeitures  by  this  Act  inflicted,  and 
the  application  of  which  is  not  hereinbefore  directed,  shall,  when  re- 
covered or  paid,  go  and  be  disposed  of  in  manner  following ;  that 
is  to  say,  one  moiety  thereof,  where  any  offender  or  offenders  shall  be 
convicted,  either  by  his,  her,  or  their  confession,  or  by  the  oath  or  affir- 
mation of  one  or  more  credible  witness  or  witnesses,  shall  go  and  be 
paid  to  the  person  or  persons  who  shall  inform  against  and  prosecute  to 
conviction  any  such  offender  or  offenders ;  and  the  other  moiety  thereof, 
or  in  case  there  be  no  such  person  informing,  then  the  whole  thereof 
shall  go  and  be  paid  to  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  or  parishes,  for  the  use  of  the  poor  in  the  parish  wherein  such 
offence  shall  be  committed,  in  such  manner  as  such  churchwardens  and 
overseers  of  the  poor  shall  in  their  discretion  think  fit." 

Sect.  33.  "  This  Act,  or  any  thing  herein  contained,  shall  not  extend 
or  be  construed  to  extend  in  any  way  to  affect,  lessen,  or  infringe  upon 
the  rights  and  privileges  of  the  city  of  London,  or  of  the  worshipful-  * 
company  of  Bakers  of  the  said  city,  or  of  the  wardmote  inquests  of  the 
said  city,  or  of  the  city  or  liberties  of  "Westminster,  or  borough  of 
Southwark;  or  any  right  or  custom  of  any  lord  or  lords  of  any  leets. 


u.] 


iSwatr, 


or  the  rights  of  any  clerk  or  clerks  of  the  market,  in  any  place  which 
may  be  exercised  and  enjoyed  by  them  or  any  of  them,  by  virtne  of  any 
charters,  bye-laws,  prescriptions,  usages,  customs,  privileges,  grants  or 
Acts  of  Parliament ;  but  that  all  such  rights  and  privileges  shall  be 
held,  exercised  and  enjoyed  by  the  parties  respectively  entitled  thereto, 
as  fully  and  amply  to  all  intents  and  purposes  as  the  same  were  held, 
exercised  and  enjoyed  before  the  passing  of  this  Act ;  any  thing  herein 
contained  to  the  contrary  notwithstanding." 

By  sect.  35,  "  the  Act  shall  be  deemed  and  taken  to  be  a  public  Act, 
and  shall  be  judicially  taken  notice  of  as  such  by  all  judges,  justices  and 
others,  without  being  specially  pleaded." 
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[6  &  7  "Will.  IV.  c.  37.] 

1.  Setting  bread  not  by  weight,  486. 

2.  Avoirdupois  weigJit,  486. 

3.  Not  keeping  or  having  false  scales  and  weights  in  shop,  487. 

4.  Not  providing  scales,  &a.,  when  Bread  sent  out  in  carts ;  or  refusing  to 

weigh,  487. 

5.  Adulterating  Bread,  487. 

6.  Adulterating  Corn,  Meal,  or  Flour,  488. 

7.  Selling  Flour  of  one  sort  of  Corn  as  the  Flour  of  another  sort  of 

Corn,  488. 

8.  Selling  Bread  made  of  mixed  Meal  unmarked,  488. 

9.  Miller,  Sc,  having  ingredients  for  the  purpose  of  adulteration,  489. 

10.  Obstructing  search,  490. 

11.  Baking  or  selling  Bread  on  the  Lord's  Day,  491 . 

12.  Opposing  the  execution  of  the  Act,  492. 

13.  Procedure,  492. 

14.  Appeal,  495. 

By  the  6  &  7  "Will.  I"V.  c.  37,  intituled  "An  Act  to  repeal  the  several 
Acts  now  in  force  relating  to  Bread  to  be  sold  out  of  the  City  of  London 
and  the  Liberties  thereof,  and  beyond  the  Weekly  Bills  of  Mortality,  and 
Ten  Miles  of  the  Eoyal  Exchange  ;  and  to  provide  other  Regulations  for 
the  Making  and  Sale  of  Bread,  and  for  preventing  the  Adulteration  of 
Meal,  Flour,  and  Bread,  beyond  the  Limits  aforesaid,"  [28th  July, 
1836,]  reciting  "  Whereas  by  an  Act  passed  in  the  third  year  of  the 
reign  of  his  late  Majesty,  King  George  the  Fourth,  intituled  'An  Act  to 
repeal  the  Acts  now  in  force,  relating  to  Bread  to  be  sold  in  the  City  of 
London  and  the  Liberties  thereof,  and  within  the  Weekly  Bills  of  Mor- 
tality, and  Ten  Miles  of  the  Eoyal  JExchange ;  and  to  provide  other  Eegu- 
lations  for  the  Making  and  Sale  of  Bread,  and  preventing  the  Adultera- 
tion of  Meal,  Flour,  and  Bread,  within  the  Limits  aforesaid,'  certain 
regulations  and  provisions  were  made  relative  to  the  making  and  selling  of 
bread,  and  for  preventing  the  adul  teration  of  meal,  flour,  and  bread,  within 
the  aforesaid  limits,  which  have  been  found  beneficial  to  the  public  as  well 
as  to  the  bakers  within  the  said  limits :  and  whereas  it  is  deemed  ex- 
pedient that  the  several  Acts  of  parliament  now  in  force  relating  to  the 
making  and  selling  of  bread,  or  to  the  assize  and  price  thereof,  or  to  the 
adulteration  of  meal,  flour,  or  bread,  beyond  the  limits  aforesaid,  should 


6  &  7  Will.  IV. 
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be  altogether  repealed,  9,nd  that  in  lieu  thereof  the  regulations,  provi- 
sions, and  penalties  hereinafter  contained,  and  which  are  similar  to  those 
contained  in  the  said  recited  Act  of  the  third  year  of  the  reigu  of  his 
said  late  Majesty  King  George  the  ITQurth,  should  be  substituted  :  but 
inasmuch  as  the  purposes  aforesaid  cannot  be  effected  without  the  aid 
and  authority  of  parliament ;"  it  is  therefore  enacted,  "That  from  and 
after  the  1st  day  qf  October,  1836,  all  and  every  Act  or  Acts  of  parlia- 
ment now  in  force  relating  to  the  making  and  selling  of  bread,  or  to  the 
aaaizie  a,nd  price  thereof,  or  to  the  punishment  of  persons  who  shaU 
adulterate  meal,  flour,  or  bread,  or  who  shall  sell  bread  deficient  in  its 
due  weight,  out  of  the  city  of  London  and  the  liberties  thereof,  and  be^ 
yond  the  Weekly  Bills  of  Mortality,  and  ten  miles  of  the  Eoyal  Exchange, 
be  and  the  same  are  hereby  repealed  ;  and  there  shall  be  no  longer  any 
assize  of  bread  beyond  the  limits  aforesaid,  or  any  regulation  respecting 
the  price  thereof." 

Sect.  2.  "  It  shall  and  may  be  lawful  for  the  several  bakers  or  sellers 
of  bread  out  of  the  city  of  London  and  the  liberties  thereof,  and  beyond 
the  Weekly  Bills  of  Mortality,  and  ten  miles  of  the  Eoyal  Exchange,  to 
make  and  sell,  or  offer  for  sale,  in  his,  her,  or  their  shop,  or  to  dehver 
to  his,  her,  or  their  customer  or  customers,  bread  made  of  flour,  or  meal 
of  wheat,  barley,  rye,  oats,  buckwheat,  Indian  corn,  peas,  beans,  rice,  or 
potatoes,  or  any  of  them,  and  with  any  common  salt,  pure  water,  eggs, 
milk,  balm,  leaven,  potato,  or  other  yeast,  and  mixed  in  such  propor- 
tions as  they  shall  think  fit,  and  with  no  other  ingredient  or  matter 
whatsoever,  subject  to  the  regulations  hereinafter  contained." 

Sect.  3.  "  It  shall  and  may  be  lawful  for  the  several  bakers  and  sellers 
pf  bread  beyond  the  limits  aforesaid  to  make  and  sell,  or  offer  for  sale, 
in  his,  her,  or  their  shop,  or  to  deliver  to  his,  her,  or  their  customer  or 
customer's,  bread  made  of  such  weight  or  size  as  such  bakers  or  sellers 
of  bread  shall  think  fit,  any  law  or  usage  to  the  contrary  notwithstand- 
ing." 


(1.)  Bread  to  be 
sold  by  weight, 
and  in  no  other 
manner. 
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use  avoirdnpoia 
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Ofpences, 

Sect.  4.  "From  and  after  the  commencement  of  this  Act  ajl  bread 
sold  beyond  the  limits  aforesaid  shall  be  sold  by  the  several  bakery 
or  sellers  of  bread  respectively  beyond  the  said  limits  by  weight;  and 
in  case  any  baker  or  seller  of  bread  beyond  the  limits  afbresaid,  shall 
sell  or  cause  to  be  sold  bread  in  any  other  manner  than  by  weight,  then 
and  in  such  case  every  such  baker  or  seller  of  bread  shall  fov  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings,  which  the 
magistrate  or  magistrates,  justice  or  justices,  before  whom  such  offender 
or  offenders  shall  be  convicted  shall  order  and  direct :  provided  always, 
that  nothing  in  this  Act  contained  shall  extend  or  be  construed  to  pre- 
vent or  hinder  any  such  baker  or  seller  of  bread  from  selling  bread 
usually  sold  under  the  denomination  of  IVenoh  or  fancy  bread  or  rolls 
without  previously  weighing  the  same." 

A  baker  whose  practice  in  making  quartern  loaves,  the  understood 
and  recognized  weight  of  each  of  which  is  41b.,  was  to  weigh  the  dough 
previous  to  baking,  and  to  allow  a  certain  number  of  ounces  for  shrinkage 
during  the  process  of  baking,  but  not  to  weigh  the  loaves  after  bak- 
ing, unless  required  to  do  so  by  the  purchaser,  and  who  sold  such  loaves 
to  a  purchaser  without  weighing  them,  was  Jield  to  have  sold  them  by 
the  denomination  of  quartern  and  not  by  weight,  and  therefore,  to  he 
rightly  convicted  under  the  above  4th  section.  (Jones  v.  Suitable,  2  L, 
R.  Q.  B.  460;  36  L.  J.  M.  C.  122.)  Semble  that  if  the  sale  had  been 
meant  to  be  a  sale  of  four  pounds  of  bread,  and  the  seller  accidentally  or 
even  designedly  sold  bread  short  of  that  weight,  the  case  would  not  be 
within  the  statute.    {Ibid) 

Sect.  5.  "  The  several  bakers  or  sellers  of  bread  respectively  beyond 


s.  II.]  mmti,  487 

the  said  limits  in  the  sale  of  bread  shall  use  avoirdupois  weight  of  sixteen      2.  Out  of 
ounces  to  the  pound,  according  to  the  standard  in  the  exchequer,  and    London,  &c. 
the  several  gradations  of  the  same  for  any  less  quantity  than  a  pound  ;  : 

and  in  case  any  such  baker  or  seller  of  bread  shall  at  any  time  use  any 
other  than  the  avoirdupois  weight  and  the  several  gradations  of  the 
same,  he,  she,  or  they  shall  for  every  such  offence  forfeit  and  pay  any 
sum  not  exceeding  five  pounds  nor  less  than  forty  shillings,  as  the  magis- 
trate or  magistrates,  justice  or  justices,  before  whom  such  conviction 
shall  take  place,  shall  from  time  to  time  order  and  adjudge." 

Sect.  6.  "  Every  baker  or  seller  of  bread  beyond  the  limits  aforesaid   (3.)  Baiers  to 
shall  cause  to  be  fixed  in  some  conspicuous  part  of  his,  her,  or  their  shop,  f^lf  ^eLitg'' 
on  or  near  the  counter,  a  beam  and  scales  with  proper  weights,  or  other  ^c.,  and  to 
sufficient  balance,  in  order  that  all  bread  there  sold  may  from  time  to  weigh  bread,  to, 
time  be  weighed  in  the  presence  of  the  purchaser  or  purchasers  thereof, 
except  as  aforesaid  ;  and  in  case  any  such  baker  or  seller  of  bread  shall 
neglect  to  fix   such   beam  and  scales,  or  other  suf&cient  balance  in 
manner  aforesaid,  or  to  provide  and  keep  for  use  proper  beam  and  scales 
and  proper  weights  or  balance,  or  shall  have  or  use  any  incorrect  or 
false  beam  or  scales  or  balance,  or  any  false  weight  not  being  of  the 
weight  it  purports  to  be,  according  to  the  standard  in  the  exchequer, 
then  and  in  every  such  case  he,  she,  or  they  shall  for  every  such  false 
beam  and  scales  and  balance,  or  false  weight,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds,  which  the  magistrate  or  magistrates,  justice 
or  justices,  before  whom  such  offender  or  offenders  shall  be  convicted 
shall  order  and  direct." 

Sect.  7.  "  Every  baker  or  seller  of  bread  beyond  the  limits  aforesaid,  (4.)  Bakere,  Ac, 
and  every  journeyman,  servant,  or  other  person  employed  by  such  baker  cart^&o^to'be 
or  seller  of  bread,  who  shall  convey  or  carry  out  bread  for  sale  in  and  piovided'with 
from  any  cart  or  other  carriage,  shall  be  provided  with  and  shall  con-  weights,  &c. 
stantly  carry  in  such  cart  or  other  carriage  a  correct  beam  and  scales 
with  proper  weights,  or  other  sufficient  balance,  in  order  that  all  bread 
sold  by  every  such  baker  or  seller  of  bread,  or  by  his  or  her  journey- 
man, servant  or  other  person,  may  from  time  to  time  be  weighed  in 
the  presence  of  the  purchaser  or  purchasers  thereof,  except  as  aforesaid ; 
and  in  case  any  such  baker  or  seller  of  bread,  or  his  or  her  journeyman, 
servant,  or  other  person,  shall  at  any  time  carry  out  or  deliver  any 
bread  without  being  provided  with  such  beam  and  scales  with  proper 
weights,  or  other  sufficient  balance,  or  whose  weights  shall  be  deficient 
in  their  due  weight  according  to  the  standard  in  the  exchequer,  or 
shall  at  any  time  refuse  to  weigh  any  bread  purchased  of  him,  her,  or 
them,  or  delivered  by  his,  her,  or  their  journeyman,  servant,  or  other 
person,  in  the  presence  of  the  person  or  persons  purchasing  or  receiving 
the  same,  then  and  in  every  such  case  every  such  baker  or  seller  of 
bread  shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding 
five  pounds,  which  the  magistrate  or  magistrates,  justice  or  justices 
before  whom  such  offender  or  offenders  shall  be  convicted  shall  order 
and  direct."  The  effect  of  sect.  7  is  to  impose  a  penalty  of  five  pounds 
upon  any  refusal  by  a  baker  to  weigh  bread  before  a  purchaser,  whether 
sold  in  a  shop  or  from  a  cart.     (Beff.  v.  Kingdey,  16  X.  T.  48.) 

Sect.  8.  "No  baker  or  other  person  or  persons  who  shall  make  bread  (s.)  Adulterating 
for  sale  beyond  the  limits  aforesaid,  nor  any  journeyman  or  other  teead  (a). 
servant  of  any  such  baker  or  other  person,  shall  at  any  time  or  times 
in  the  making  of  bread  for  sale  beyond  such  limits  use  any  mixture  or 
ingredient  whatsoever  in  the  making  of  such  bread,  other  than  and 
except  as  hereinbefore  mentioned,  on  any  account,  or  under  any  colour 
or  pretence  whatsoever,  upon  pain  that  every  such  person,  whether 
master  or  journeyman,  servant,  or  other  person,  who  shall  offend  in 
the  premises,  and  shall  be  convicted  of  any  such  offence  by  the  oath,  or 

(a)  As  to  the  offence  at  common  lavr,  see  ante,  472. 
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(6.)  Adulterating 
corn,  meal,  or 
flour. 
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(8.)  Bread  mads 
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ProviBO. 


Magistrates,  ha., 
by  warrants  may 
search  baker's 
premises,  and  if 
adulterated  flour, 
&c.,  be  found. 


in  case  of  a  Quaker  by  affirmation,  of  one  oi"  more  credible  ■witness  or 
witnesses,  or  by  his,  her,  or  their  own  confession,  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  ten  pounds  nor  less  than 
five  pounds,  or  in  default  thereof  shall,  by  warrant  under  the  hands 
and  seals  of  the  magistrate  or  magistrates,  justice  or  justices,  before 
whom  such  offender  shall  be  convicted,  be  apprehended  and  committed 
to  the  house  of  correction  or  some  prison  of  the  city,  county,  borough, 
or  place  where  the  offence  shall  have  been  committed,  or  the  offender 
or  offenders  shall  be  apprehended,  there  to  remain  for  any  time  not 
exceeding  six  calendar  months,  with  or  without  hard  labour,  from  the 
time  of  such  commitment,  unless  the  penalty  shall  be  sooner  paid,  as 
any  such  magistrate  or  magistrates,  justice  or  justices,  shall  think  fit 
and  order ;  and  it  shall  be  lawful  for  the  magistrate  or  magistrates, 
justice  or  justices,  before  whom  any  such  offender  or  offenders  shall  be 
convicted,  to  cause  the  offender's  name,  place  of  abode,  and  offence  to 
be  published  in  some  newspaper  which  shall  be  printed  or  published  in 
or  near  the  city,  county,  borough,  or  place  where  the  offence  shall  have 
been  committed,  and  to  defray  the  expense  of  publishing  the  same  out 
of  the  money  to  be  forfeited  as  last  mentioned,  in  case  any  shall  be  so 
forfeited,  paid  or  recovered." 

Sect.  9.  "  If  any  person  beyond  the  limits  aforesaid  shall  put  into 
any  corn,  meal,  or  flour  which  shall  be  ground,  dressed,  bolted,  or 
manufactured  for  sale  beyond  such  limits,  either  at  the  time  of  grind- 
ing, dressing,  bolting,  or  manufacturing  the  same,  or  at  any  other  time, 
any  ingredient  or  mixture  whatsoever  not  being  the  real  and  genuine 
produce  of  the  corn  or  grain  which  shall  be  so  ground  ;  or  if  any  person 
shall,  beyond  the  limits  aforesaid,  knowingly  sell  or  offer,  or  expose  for 
sale,  either  separately  or  mixed,  any  meal  or  flour  of  one  sort  of  corn 
or  grain  as  the  meal  or  flour  of  any  other  sort  of  corn  or  grain,  or  any 
ingredient  whatsoever  mixed  with  the  meal  or  flour  so  sold  or  offered 
or  exposed  for  sale,  then  and  in  every  such  case  every  pei-son  so  offend- 
ing shall,  upon  conviction  before  any  one  or  more  magistrate  or  magis- 
trates, justice  or  justices  of  the  city,  county,  borough  or  place  where 
such  offence  shall  have  been  committed,  on  the  oath,  or  in  case  of  a 
Quaker  by  affirmation,  of  one  or  more  credible  witness  or  witnesses,  or 
by  his,  her,  or  their  own  confession,  forfeit  and  pay  for  every  such 
offence  any  sum  not  exceeding  twenty  pounds  nor  less  than  five  pounds, 
which  such  magistrate  or  magistrates,  justice  or  justices,  before  whom 
any  such  offender  or  offenders  shall  be  convicted,  shall  think  fit  and 
order." 

Sect.  10.  "Every  person  who  shall  make  for  sale,  or  sell  or  expose  for 
sale,  beyond  the  limits  aforesaid,  any  bread  made  wholly  or  partially 
of  peas  or  beans,  or  potatoes,  or  of  any  sort  of  corn  or  grain  other  than 
wheat,  shall  cause  all  such  bread  to  be  marked  with  a  large  Eoman  M ; 
and  if  any  person  shall  at  any  time,  beyond  the  limits  aforesaid,  make 
or  sell,  or  expose  for  sale,  any  such  bread  without  such  mai-k  as  here- 
inbefore directed,  then  and  in  every  such  case  every  person  so  offending 
shall,  upon  conviction  in  manner  hereinafter  mentioned,  forfeit  and  pay 
for  every  pound  weight  of  such  bread,  and  so  in  proportion  for  any  less 
quantity  which  shall  be  so  made  for  sale,  or  sold  or  exposed  for  sale, 
without  being  so  marked  as  aforesaid,  any  sum  not  exceeding  ten 
shillings,  as  the  magistrate  or  magistrates,  justice  or  justices,  before 
whom  such  conviction  shall  take  place  shall  from  time  to  time  order 
and  adjudge  :  provided  always,  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  extend  to  require  any  bread  made  of  the 
meal  or  flour  of  wheat  only,  and  in  the  making  of  which  potato  yeast . 
shall  be  used,  to  be  marked  as  hereinbefore  is  mentioned." 

Sect.  11.  "  It  shall  be  lawful  for  any  magistrate  or  magistrates,  justice 
or  justices  of  the  peace,  within  the  limits  of  their  respective  jurisdic- 
tions, and  also  for  any  peace  officer  or  officers  authorized  by  warrant 
under  the  hand  and  seal  or  hands  and  seals  of  any  such  magistrate  or 
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magistrates,  justice  or  justices,  (and  which  ■warrant  any  such  magistrate  2.  Out  of 

or  magistrates,  justice  or  justices,  is  and  are  hereby  empowered  to  London,  &a, 
grant,)  at  seasonable  times  in  the  daytime,  to  enter  into  any  house, 


mill,  shop,  stall,  bakehouse,  bolting  house,  pastry  warehouse,  outhouse,  3*^^"*^  to- 
or  ground  of  or  belonging  to  any  miller,  mealman,  or  baker,  or  other  posed  of,  &c.  (a) 
person  who  shall  grind  grain,  or  dress  or  bolt  meal  or  flour,  or  make 
bread  for  reward  or  sale,  beyond  the  limits  aforesaid,  and  to  search  or 
examine  whether  any  mixture  or  ingredient,  not  the  genuine  produce 
of  the  grain  such  meal  or  flour  shall  import  or  ought  to  be,  shall  have 
been  mixed  \ip  with  or  put  into  any  meal  or  flour  in  the  possession  of 
such  miller,  mealman,  or  baker,  either  in  the  grinding  of  any  grain  at 
the  mill,  or  in  the  di-essing,  bolting,  or  manufacturing  thereof,  whereby 
the  purity  of  any  meal  or  flour  is  or  shall  be  in  anywise  adulterated,  or 
whether  any  mixture  or  ingredient  other  than  is  allowed  by  this  Act 
shall  have  been  mixed  up  with  or  put  into  any  dough  or  bread  in  the 
possession  of  any  such  baker  or  other  person,  whereby  any  such  dough 
or  bread  is  or  shall  be  in  anywise  adulterated,  and  also  to  search  for 
any  mixture  or  ingredient  which  may  be  intended  to  be  used  in  or  for 
any  such  adulteration  or  mixture ;  and  if  on  any  such  search  it  shall 
appear  that  any  such  meal,  flour,  dough,  or  bread  so  found  shall  have 
been  so  adulterated  by  the  person  in  whose  possession  it  shall  then  be, 
or  any  mixture  or  ingredient  shall  be  found  which  shall  seem  to  have 
been  deposited  there  in  order  to  be  used  in  the  adulteration  of  meal, 
flour,  or  bread,  then  and  in  every  such  case  it  shall  be  lawful  for  every 
such  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  or  officer 
or  officers  authorized  as  aforesaid  respectively,  within  the  limits  of  their 
respective  jurisdictions,  to  seize  and  take  any  meal,  flour,  dough,  or 
bread  which  shall  be  found  in  any  such  search,  and  deemed  to  have 
been  adulterated,  and  all  ingredients  and  mixtures  which  shall  be  found 
and  deemed  to  have  been  used,  or  intended  to  be  used,  in  or  for  any 
such  adulteration  as  aforesaid  ;  and  such  part  thereof  as  shall  be  seized 
by  any  peace  officer  or  officers  authorized  as  aforesaid  shall,  with  all 
convenient  speed  after  seizure,  be  carried  to  the  nearest  resident  magis- 
trate or  magistrates,  justice  or  justices  of  the  peace,  within  the  limits 
of  whose  jurisdiction  the  same  shall  have  been  so  seized  ;  and  if  any 
magistrate  or  magistrates,  justice  or  justices,  who  shall  make  any  such 
seizure  in  pursuance  of  this  Act,  or  to  whom  anything  so  seized  under 
the  authority  of  this  Act  shall  be  brought,  shall  adjudge  that  any  such 
meal,  flour,  dough,  or  bread  so  seized  shall  have  been  adulterated  by 
any  mixture  or  ingredient  put  therein  other  than  is  allowed  by  this 
Act,  or  shall  adjudge  that  any  ingredient  or  mixture  so  found  as  afore- 
said shall  have  been  deposited  or  kept  where  so  found  for  the  purpose 
of  adulterating  meal,  flour,  or  bread,  then  and  in  any  such  case  every 
such  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  is  and 
are  hereby  required,  within  the  limits  of  their  respective  jurisdictions, 
to  dispose  of  the  same  as  he  or  they  in  his  or  their  discretion  shall  from 
time  to  time  think  proper." 

Sect.  12.  "Evety  miller,  mealman,  or  baker  beyond  the  limits  afore-  (9.)  Penalty  if 
said,  in  whose  house,  mill,  shop,  stall,  bakehouse,  bolting  house,  pastry  ^°f\t'^'^?*°  ^°\ 
wharehouse,  outhouse,  ground,  or  possession  any  ingredient  or  mixture  meal  orVread 
shall  be  found  which  shall,  after  due  examination,  be  adjudged  by  any  are  found  in  any 
magistrate  or  magistrates,  justice  or  justices  of  the  peace,  to  have  been  P"^'"""^^^- 
deposited  there  for  the  purpose  of  being  used  in  adulterating  meal,  flour, 
or  bread,  shall,  on  being  convicted  of  any  such  offence,  either  by  his, 
her,  or  their  own  confession,  or  by  the  oath,  or  in  case  of  a  Quaker  by 
affirmation,  of  one  or  more  credible  witness  or  witnesses,  forfeit  and 
pay  on  every  such  conviction  any  sum  not  exceeding  ten  pounds  nor 

(a)  See   post,    "Search    Warrant,"      could  not  perhaps  be  granted,  see 
"  WarraniJ'      A    general    warrant      "Weights  and  Measures,"  Ydl.y' 
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less  than  forty  shillings,  for  the  first  offence,  five  pounds  for  the  second 
offence,  and  ten  pounds  for  every  subsequent  offence,  or  in  default  of 
payment  thereof  shall,  by  warrant  under  the  hand  and  seal  or  hands 
and  seals  of  the  magistrate  or  magistrates,  justice  or  justices,  before 
■whom  such  offender  shall  be  convicted,  be  apprehended  and  committed 
to  the  house  of  correction  or  some  prison  of  the  city,  county,  or  place 
where  the  offence  shall  have  been  committed,  or  the  offender  or  offen- 
ders shall  be  apprehended,  there  to  remain  for  any  time  not  exceeding 
six  calendar  months,  with  or  without  hard  labour,  from  the  time  of  such 
commitment  (unless  the  penalty  be  sooner  paid),  as  any  such  magistrate 
or  magistrates,  justice  or  justices,  shall  think  fit  and  order ;  and  it  shall 
be  lawful  for  the  magistrate  or  magistrates,  justice  or  justices,  before 
whom  any  such  offender  shall  be  convicted,  to  cause  the  offender's  name, 
place  of  abode,  and  offence  to  be  published  in  some  newspaper  which 
shall  be  printed  or  published  in  or  near  the  city,  county,  borough,  or 
place  where  the  offence  shall  have  been  committed,  and  to  defray  the 
expense  of  publishing  the  same  out  of  the  money  to  be  forfeited  as  last 
mentioned,  in  case  any  shall  be  so  forfeited,  paid,  or  recovered." 

Sect.  13.  "If  any  person  or  persons  shall  wilfully  obstruct  or  hinder 
any  such  search  as  hereinbefore  is  authorized  to  be  made,  or  the  seizure 
of  any  meal,  flour,  dough,  or  bread,  or  of  any  ingredient  or  mixture 
which  shall  be  found  on  any  such  search,  and  deemed  to  have  been 
lodged  with  an  intent  to  adulterate  the  purity  or  wholesomeness  of  any 
meal,  flour,  dough,  or  bread,  or  shall  wilfully  oppose  or  resist  any  such 
search  being  made,  or  the  carrying  away  any  such  ingredient  or  mixture 
as  aforesaid,  or  any  meal,  flour,  dough,  or  bread  which  shall  be  seized 
as  being  adulterated,  or  as  not  being  made  pursuant  to  this  Act,  he,  she, 
or  they  so  doing  or  offending  in  any  of  the  cases  last  aforesaid  shall,  for 
every  such  offence,  on  being  convicted  thereof,  forfeit  and  pay  such  sum 
not  exceeding  ten  pounds,  as  the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  such  offender  or  offenders  shall  be  convicted,  shall 
think  fit  and  order  :  provided  also,  that  if  any  person  making  or  who 
shall  make  bread  for  sale  beyond  the  limits  aforesaid,  shall  at  any  time 
make  complaint  to  any  magistrate  or  magistrates,  justice  or  justices  of 
the  peace,  within  his  or  their  jurisdiction,  and  make  appear  to  him  or 
them,  by  the  oath,  or  in  case  of  a  Quaker  by  affirmation,  of  any  credible 
witness,  that  any  offence  which  such  person  shall  have  been  charged 
with,  and  for  which  he  or  she  shall  have  incurred-  and  paid  any  penalty 
under  this  Act,  shall  have  been  occasioned  by  or  through  the  wilful  act, 
neglect,  or  default  of  any  journeyman  or  other  servant  employed  by  or 
under  such  person  so  making  complaint,  then  and  in  any  such  case  any 
such  magistrate  or  magistrates,  justice  or  justices,  may  and  is  or  are 
hereby  required  to  issue  out  bis  or  their  warrant,  under  his  or  their 
hand  and  seal  or  respective  hands  and  seals,  for  bringing  any  such  jour- 
neyman or  servant  before  any  such  magistrate  or  magistrates,  justice  or 
justices,  or  any  magistrate  or  justice  of  the  peace  acting  in  and  for  the 
city,  county,  division,  or  place  where  the  offender  can  be  found ;  and  on 
any  such  journeyman  or  servant  being  thereupon  apprehended  and 
brought  before  any  such  magistrate  or  magistrates,  justice  or  justices, he 
or  they,  within  his  or  their  respective  jurisdictions,  is  and  are  hereby  au- 
thorized and  required  to  examine  into  the  matter  of  such  complaint,  and 
on  proof  thereof  upon  oath  or  affirmation,  to  the  satisfaction  of  any  such 
magistrate  or  magistrates,  justice  or  justices  of  the  peace,  who  shall 
hear  sucb  complaint,  then  any  such  magistrate  or  magistrates,,  justice 
or  justices,  is  and  are  hereby  directed  and  authorized  by  any  order  un- 
der his  or  their  respective  hand  or  hands,  to  adjudge  and  order  what 
reasonable  sum  of  money  shall  be  paid  by  any  such  journeyman  or  ser^ 
vant  to  his  master  or  mistress,  as  or  by  way  of  recompenoe  to  him  or 
her  for  the  money  he  or  she  shall  have  paid  by  reason  of  the  wilful  act, 
neglect,  or  default  of  any  such  journeyman  or  servant ;  and  if  any  such 
journeyman  or  servant  shall  neglect  or  refuse  on  his  conviction,  to  make 
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immediate  payment  of  the  sum  of  money  which  any  such  magistrate  or  2.  Out  of 

magistrates,  justice  or  justices,  shall  order  him  to  pay  by  reason  of  London,  So. 
such  his  said  wilful  neglect  or  default,  then  any  such  magistrate  or 


magistrates,  justice  or  justices,  within  his  or  their  respective  jurisdic-  trates  may  order 

tion,  is  or  are  hereby  authorized  and  required,  by  warrant  under  his  or  &J5'm™"'™'' 

their  hand  and  seal  or  hands  and  seals,  to  cause  such  journeyman  or  servant 

to  be  apprehended  and  committed  to  the  house  of  correction,  or  some  other 

prison  of  the  city,  county,  division,  or  place  in  which  such  journeyman 

or  servant  shall  be  apprehended  or  convicted,  to  be  there  kept  to  hard 

labour  for  any  term  not  exceeding  one  calendar  month,  nor  less  than 

ten  days  from  the  time  of  such  commitment,  as  to  such  magistrate  or 

magistrates,  justice  or  justices,  shall  seem  reasonable,  unless  payment 

shall  be  made  of  the  money  ordered  after  such  commitment  and  before 

the  expiration  of  the  said  term." 

Sect,  14.  Provided   always,  "That  no  master  or  mistress,  journey-   (H-)  Bakers  not 
man,  or  other  person  exercising  or  employed  in  the  trade  or  calling  of  Lord's  Dot  or 
a  baker  beyond  the  limits  aforesaid,  shall  on  the  Lord's  Day,  or  on  any  uell  bread,  &c.,^ 
part  thereof,  make  or  bake  any  bread,  rolls,  or  cakes  of  any  sort  or  except  'Jf*''^^^ 
kind,  or  shall  on  any  other  part  of  the  said  day  after  the  hour  of  half-  ^"^  ""'  ""^  * 
past  one  of  the  clock  in  the  afternoon,  sell  or  expose  for  sale,  or  per- 
mit or  suffer  to  be  sold  or  exposed  for  sale,  any  bread,  rolls,  or  cakes  of 
any  sort  or  kind,  or  bake  or  deliver,  or  permit  or  suffer  to  be  baked  or 
delivered,  any  meat,  pudding,  pie,  tart,  or  victuals,  or  in  any  other 
manner  exercise  the  trade  or  calling  of  a  baker,  or  be  engaged  or  em- 
ployed in  the  business  or  occupation  thereof,  save  and  except  so  far  as 
may  be  necessary  in  setting  and  superintending  the  sponge  to  prepare 
the  bread  or  dough  for  the  following  day's  baking ;  and  every  person 
offending  against  the  last-mentioned  regulations,  or  any  one  or  more  of 
them,  and  being  thereof  convicted  before  any  justice  of  the  peace  of  the 
city,  county,  or  place  where  the  offence  shall  be  committed,  within  six  days 
from  the  commission  thereof,  either  upon  the  view  of  such  justice,  or  on 
confession  by  the  party,  or  proof  by  one  or  more  witness  or  witnesses  upon 
oath  or  aflSrmation,  shall  for  every  such  offence  pay  and  undergo  the  for-  j^j  offence  • 
feiture,  penalty,  and  punishment  hereinafter  mentioned ;  (that  is  to  say,)  second  offence; 
for  the  first  offence  the  penalty  of  ten  shillings,  for  the  second  offence  subsequent 
the  penalty  of  twenty  shillings,  and  for  the  third  and  every  subsequent  "  ^^'^'  ■ 
offence  respectively  the  penalty  of  forty  shillings,  and  shall  moreover, 
upon  every  such  conviction,  bear  and  pay  the  costs  and  expenses  of  the 
prosecution,  such  costs  and  expenses  to  be  assessed,  settled,  and  ascer- 
tained by  the  justice  convicting,  and  the  amount  thereof,  together  with 
such  part  of  the  penalty  as  such  justice  shall  think  proper,  to  be  allowed 
to  the  prosecutor  or  prosecutors  for  loss  of  time  in  instituting  and 
following  up  the  prosecution,  at  a  rate  not  exceeding  three  shillings  per 
diem,  and  to  he  paid  to  the  prosecutor  or  prosecutors  for  his,  her,  or 
their  own  use  and  benefit,  and  the  residue  of  such  penalty  to  be  paid  to 
such  justice,  and  within  seven  days  after  his  receipt  thereof  to  be  trans- 
ferred by  him  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  (  as  the  convicting  justice  or  justices  may  direct),  of  the  parish, 
township,  or  place  in  which  the  offence  shall  have  been  committed,  to 
be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of 
the  county,  riding  or  division  in  which  such  parish,  township,  or  place 
shall  he  situate,  whether  the  same  shall  or  shall  not  contribute  to  such 
general  rate ;  and  no  inhabitant  of  such  county,  riding,  or  division  shall 
be  deemed  an  incompetent  witness  in  any  proceeding  under  this  Act  by 
reason  of  the  application  of  suoh  penalty  or  forfeiture  to  the  use  of  the 
said  general  rate  as  aforesaid ;  and  in  ease  the  whole  amount  of  the 
;^enalty,  and  of  the  costs  and  expenses  aforesaid,  be  not  forthwith  paid 

(ffl)  See  ^0!t,  "  Oommiiment  in  Exe-         (5)  See  "Lord's  Day,^'  Vol.  III. 
eution." 
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Bakings  may  be 
delivered  till 
ball-past  one 
on  Sundays. 


No  miller  or 
baker,  &c.,  to 
act  as  a  justice 
of  the  peace 
under  this  Act, 


(12.)  Opposing 
execution  of  the 
Act. 


after  conviction  of  the  offender  or  offenders,such  justice  shall  and  may,  hy 
warrant  under  his  hand  and  seal,  direct  the  same  to  be  raised  and  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders, 
and  in  default  and  insufficiency  of  such  distress  commit  the  offender  or 
offenders  to  the  house  of  correction,  with  or  without  hard  labour,  on  a 
first  offence  for  the  space  of  seven  days,  on  a  second  offence  for  the 
space  of  fourteen  days,  and  on  a  third  or  any  subsequent  offence  for  the 
space  of  one  month,  with  or  without  hard  labour,  unless  the  whole  of 
the  penalty,  costs,  and  expenses  be  sooner  paid  and  discharged  :  provided 
nevertheless,  that  it  shall  be  lawful  for  every  baker  residing  beyond 
the  limits  aforesaid  to  deliver  to  his  or  her  customers  on  the  Lord's  Day 
any  bakings  until  half  an  hour  past  one  of  the  clock  in  the  afternoon  of 
that  day,  without  incurring  or  being  liable  to  any  of  the  penalties  in  this 
Act  contained  :  provided  always,  that  the  provisions  of  this  Act,  so  far  as 
they  authorize  the  baking  and  preparing  bread  on  Sundays,  shall  not 
extend  to  Scotland." 

Sect.  15.  "Provided  always,  that  no  person  who  shall  follow  or  he 
concerned  in  the  business  of  a  miller,  mealman,  or  baker  shall  be  capable 
of  acting  or  shall  be  allowed  to  act  as  a  justice  of  the  peace  under 
this  Act,  or  in  putting  in  execution  any  of  the  powers  in  or  hy  this 
Act  granted ;  and  if  any  miUer,  mealman,  or  baker  shall  presume  so  to 
do,  he  or  they  so  offending  in  the  premises  shall  for  every  such  offence 
forfeit  and  pay  the  sum  of  one  hundred  pounds  to  any  person  or  per- 
sons who  will  inform  or  sue  for  the  same,  to  be  recovered,  together  with 
full  costs  of  suit,  in  any  of  his  Majesty's  courts  of  record  at  "Westminster, 
by  action  of  debt,  bill,  plaint,  or  information,  wherein  no  essoign,  wager 
of  law,  or  more  than  one  imparlance  shall  be  allowed." 

Sect.  16.  "In  case  any  person  or  persons  shall  resist  or  make  forcible 
opposition  against  any  person  or  persons  employed  in  the  due  execution 
of  this  Act,  every  such  person  offending  therein  shall  for  every  such 
offence  forfeit  any  sum  not  exceeding  ten  pounds,  at  the  discretion  of 
the  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  before 
whom  he  or  she  shall  be  convicted  of  such  offence." 


Recovery  and 
application  of 
penalties  and 
forfeitures. 


Distress  (a). 


Peoceduee. 

Sect.  17.  "All  penalties,  forfeitures,  and  fines  by  this  Act  inflicted  or 
authorized  to  be  imposed  (the  manner  of  levying,  and  recovering,  and 
applying  whereof  is  not  herein  otherwise  directed)  shall  upon  proof  and 
conviction  of  the  offences  respectively  before  any  magistrate  or  justice 
of  the  peace  for  the  city,  county,  or  place  where  the  offence  shall  have 
been  committed  (as  the  case  may  require),  either  by  the  confession  of  the 
party  offending,  or  by  the  oath,  or  in  case  of  a  Quaker  on  affirmation, 
of  any  credible  witness  or  witnesses,  which  oath  or  affirmation  every 
such  magistrate  or  justice  is  in  every  such  case  hereby  fully  authorized 
to  administer,  be  levied,  together  with  the  costs  attending  the  informa- 
tion and  conviction,  by  distress  and  sale  of  goods  and  chattels 
of  the  party  or  parties  offending,  by  warrant  under  the  hand  and  seal 
of  such  magistrate  or  justice  (which  warrant  such  magistrate  or  justice 
is  hereby  empowered  and  required  to  grant) ;  and  the  overplus  (if  any) 
after  such  penalties,  forfeitures,  and  fines,  and  the  charges  of  such  dis- 
tress and  sale  are  deducted,  shall  be  returned  upon  demand,  unto  the 
owner  or  owners  of  such  goods  and  chattels ;  and  in  case  such  fines, 
penalties,  and  forfeitures  shall  not  be  forthwith  paid  upon  conviction, 
then  it  shall  be  lawful  for  such  magistrate  or  justice  to  order  the  offender 
or  offenders  so  convicted  to  be  detained  and  kept  in  safe  custodx 
until  return  can  be  conveniently  made  to  such  warrant  of  distress,  unless 


(a)  SeeiJost,  "Warrant,"  Vol.  V. 
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the  offender  or  offenders  shall  give  sufficient  security  to  the  satisfaction       2.  Out  of 
of  such  magistrate  or  justice  for  his  or  their  appearance  before  such    .London,  Sc. 

magistrate  or  justice  on  such  day  or  days  as  shall  be  appointed  for  the  

return  of  such  warrant  of  distress,  such  day  or  days  not  being  more  than 
seven  days  from  the  time  of  taking  any  such  security,  and  which 
secux-ity  the  said  magistrate  or  justice  is  hereby  empowered  to  take  by 
way  of  recognizance  or  otherwise ;  but  if  upon  the  return  of  such  warrant, 
it  shall  appear  that  no  sufficient  distress  can  be  had  thereupon,  then  it 
shall  be  lawful  for  any  such  magistrate  or  justice  of  the  peace  as  afore- 
said, and  he  is  hereby  authorized  and  required  by  warrant  or  warrants 
under  his  hand  and  seal,  to  cause  such  offender  or  offenders  to  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the  city,  county,  or 
place  where  the  offender  shall  be  or  reside,  there  to  remain  without  bail  iDipraonment  {a). 
or  mainprize,  for  any  time  not  exceeding  one  calendar  month,  with  or 
without  hard  labour  (save  and  except  as  herein  otherwise  directed),  un- 
less such  penalties,  forfeitures,  and  fines,  and  all  reasonable  charges 
attending  the  same,  shall  be  sooner  paid  and  satisfied;  and  the  monies 
arising  by  such  penalties,  forfeitures,  and  fines  respectively  when  paid 
or  levied,  if  not  otherwise  directed  to  be  applied  by  this  Act,  shall  be 
from  time  to  time  paid,  one  moiety  thereof  to  the  informer  or  person 
suing  for  and  recovering  the  same,  and  the  other  moiety  to  some  one  of 
the  overseers  of  the  poor,  or  to  some  other  officer  (as  the  convicting 
justice  or  justices  may  direct)  of  the  parish,  township,  or  place  in  which 
the  offence  shall  have  been  committed,  to  be  by  such  overseer  or  officer 
paid  over  to  the  use  of  the  general  rate  of  the  county,  riding,  or  division 
in  which  such  parish,  township,  or  place  shall  be  situate,  whether  the 
same  shall  or  shall  not  contribute  to  such  general  rate,  and  no  inhabi- 
tant of  such  county,  riding,  or  division  shall  be  deemed  an  incompetent 
witness  in  any  proceeding  under  this  Act  by  reason  of  the  application  of 
such  penalty  or  forfeiture  to  the  use  of  the  said  general  rate  as  aforesaid." 

Sect.  18.  "Every  summons  to  be  served  on  any  offender  against  any  of  por„, ,  ( g  „„,. 
the  provisions  of  this  Act  shall  be  in  the  form  or  to  the  effect  following ;  moiis. 

'ToA.B.of 
'  County  of)      WHEREAS  complaint  and  information  hath  been  made  before  me, 

>  CD;  one  of  her  Majesty's  justices  of  the  peace  [or,  "  magistrate  "]  for 

to  wit.     ]  the  said  county,  <Ssc.,  by  E.  F.  of  ,  thai,  tbc.  [here  state  the 

nature  and  circumstances  of  the  case,  as  far  as  it  shall  be  neoessary  to  show  the 
offence,  and  to  bring  it  within  the  authority  of  the  justice  or  magistrate,  and  in 
doing  that,  follow  the  words  of  the  Act  as  near  as  may  be] :  these  are  therefore 
to  require  you  personally  to  appear  before  me  {or  such  other  justice  or  magistrate 
as  shall  be  then  and  there  present)  at  in  the  said  county,  <Scc.,  on  the 

day  of  next,  at  the  how  of  in  the  noon, 

to  answer  to  the  said  complaint  and  informMion  made  by  the  said  B.  F.,  who  is 
likewise  directed  to  be  then  and  there  present  to  make  good  the  same.  Herein  fail 
not.     Given  under  my  hand  this  day  of  .'  " 

Sect.  19.  "That  every  information  to  be  laid  before  any  justice  or  Poi-mof 
magistrate,  for  any  offence  against  this  Act,  shall  be  in  the  form  or  to  information, 
the  effect  following : 

'  County  off     BE  it  remembered,  that  on  the  day  of  A.  B. 

C  of  in  the  said  county,  informeth  me  one  of  her 

to  wit.      )  Majesty's  justices  of  the  peace  [or,  "  magistrate"  as  the  case  may  be] 

for  the  said  county,  thai  of  in  the  said  county  [here  describe 

the  offence,  with  the  time  and  place,  and  follow  the  words  of  the  Act  as  near  as 
may  be]  contrary  to  the  statute  made  in  the  year  of  the  reign  of  the  late 

King  William  the  Fowrth,  intituled  An  Act  [set  forth  the  title  of  this  Act], 
which  hath  imposed  a  forfeiture  of  for  the  said  offence.     Taken  the 

day  of  ,  before  me,  C.  D.'  " 

Sect.  20.  Provided  always,  "That  all  offences  committed  against  this 
(a)  See  post,  "Commitment  in  Execution." 
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Act  shall  be  laid  before  the  magistrate  or  magistrates,  justice  or  justices, 
usually  acting  in  and  for  the  district  in  which  the  offence  shall  have 
been  committed,  in  a  summary  way,  upon  complaint,  and  the  said  magis- 
trate or  magistrates,  justice  or  justices,  is  and  are  hereby  empowered 
to  issue  his  or  their  summons  for  the  purpose  of  hearing  and  determin« 
ing  the  same." 

Sect.  21.  "If  it  shall  be  made  appear  by  the  oath  or  affirmation  of 
any  credible  person  or  persons,  to  the  satisfaction  of  any  magistrate  or 
magistrates,  justice  or  justices,  that  any  person  or  persons  within  the 
jurisdiction  of  any  such  magistrate  or  magistrates,  justice  or  justices,  is 
or  are  likely  to  give  or  offer  material  evidence  on  behalf  of  the  prosecutor 
of  any  offender  or  offenders  against  the  true  intent  and  meaning  of  this 
Act,  or  on  behalf  of  the  person  or  persons  accused,  and  will  not  voluD' 
tarily  appear  before  such  magistrate  or  magistrates,  justice  or  justices, 
to  be  examined,  and  give  his,  her,  or  their  evidence  concerning  the  pre- 
mises, every  such  magistrate  or  magistrates,  justice  or  justices,  is  and 
are  hereby  authorized  and  required  to  issue  his  or  their  summons  to 
convene  every  such  person  or  persons  before  any  such  magistrate  or 
magistrates,  justice  or  justices,  at  such  seasonable  time  as  in  such  sum- 
mons shall  be  fixed ;  and  if  any  person  so  summoned  shall  neglect  of 
refuse  to  appear  at  the  time  by  such  summons  appointed,  and  no  just 
excuse  shall  be  offered  for  such  neglect  or  refusal,  then  after  proof  upon 
oath  or  affirmation  of  such  summons  having  been  duly  served  upon  the 
party  or  parties  so  summoned,  every  such  magistrate  and  magistrates, 
justice  and  justices,  is  and  are  hereby  authorized  and  required  to  issue 
his  or  their  warrant,  under  his  hand  and  seal,  or  their  hands  and  seals, 
to  bring  every  such  person  or  persons  before  any  such  magistrate  or 
magistrates,  justice  or  justices  ;  and  on  the  appearance  of  any  such  per- 
son before  any  such  magistrate  or  magistrates,  justice  or  justices,  every 
such  magistrate  or  magistrates,  justice  or  justices,  is  and  are  hereby 
authorized  and  empowered  to  examine  upon  oath  or  affirmation  every 
such  person  ;  and  if  any  such  person,  on  his  or  her  appearance,  ot  on 
being  brought  before  any  such  magistrate  or  magistrates,  justice  or  jus- 
tices, shall  refuse  to  be  examined  upon  oath  or  affirmation  concerning 
the  premises,  without  offering  any  just  excuse  for  such  refusal,  any 
such  magistrate  or  magistrates,  justice  or  justices  within  the  limits  of 
his  or  their  jurisdiction,  may,  by  warrant  under  his  hand  and  seal,  or 
their  hands  and  seals,  commit  any  person  or  persons  so  refusing  to  be 
examined,  to  the  public  prison  of  the  city,  county,  division,  liberty,  or 
place  in  which  the  person  or  persons  so  refusing  to  be  examined  shall 
be,  there  to  remain  for  any  time  not  exceeding  fourteen  days,  with  or 
without  hard  labour,  as  any  such  magistrate  or  magistrates,  justice 
or  justices  shall  direct." 

Sect.  22.  "  If  any  person  who  shall  take  any  oath,  or  make  any  affir- 
mation by  this  Act  directed  to  be  taken  or  made,  shall  wilfully  forswear 
himself  or  herself,  or  make  any  false  affirmation,  every  such  person  shall 
be  subject  and  liable  to  be  prosecuted  for  perjuiy  by  indictment  or 
information,  according  to  the  due  course  of  law,  and,  if  convicted  thereof, 
shall  be  subject  and  liable  to  the  pains  and  penalties  which  persons  con- 
victed of  vnlf  ul  and  corrupt  perjury  are  subject  and  liable  to." 

Sect.  23.  "  The  magistrate  or  magistrates,  justice  or  justices,  before 
whom  any  person  shall  be  convicted  in  manner  prescribed  by  this  Act, 
shall  cause  every  such  conviction  to  be  drawn  up  in  the  form  or  to  the 
effect  following  :  (that  is  to  say,) 

' \  BE  it- remembered,  tlmt  on  tills  day  of  in  the 

to  wit.  3  year  of  the  reign  of  A.  B,  is  convicted  tefore 

Majesty's  justice  of  the  peace  for  the  said  county  of  [or,  "for 

the  division  of  the  said  county  of  ,"  or,  "for  the  diy,  Uberty  or  town  of 

r"  as  the  case  shall  happen  to  be]  for  wnd 

do  adjudge  him  [or  "her,"  or  "thein,"  as  the  case  may  he]  to  pay  and  forfeit 
for  the  same  the  sum  of  .     Given  under  the  day  and  year 


S.  II.] 


ISwatr.  i9B 


Sect.  24  "  That  no  order,  judgment,  or  conviction  made  touching  or       2.  Out  Of 
concerning  any  of  the  matters  in  this  Act  contained,  or  of  any  proceed-    London,)  die. 

ings  to  be  had  touching  the  conviction  of  any  offender  or  offenders   — ■ ~- 

against  this  Act,  shall  be  quashed  for  want  of  form,  or  be  removed  or 
removable  by  certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  ^^^J^^^ 
of  his  Majesty's  courts  of    record  at  Westminster  ;  and  where  any  for  want  of 
distress  shall  be  made  for  any  sum  or  sums  of  money  to  be  levied  by  '^™.. 
virtue  of  this  Act,  the  distress  itself  shall  not  be  deemed  unlawful,  nor  ^^™'"'^"  W- 
the  party  or  parties  making  the   same  be    deemed  a  trespasser  or 
trespassers,  on  account  of  any  defect  or  want  of  form  in  the  summons, 
conviction,  warrant  of  distress,  or  any  other  proceeding  relating  thereto ; 
nor  shall  the  party  or  parties  distraining  be  deemed  a  trespasser  or 
trespassers  ah  initio  on  account  of  any  irre^larity  which  shall  be  after-  Parties  not.  to 
wards  committed  by  the  party  or  parties  distraining,  but  the  person  or  ^  ^3Z^^ 
persons  aggrieved  by  such  irregularity  shall  and  may  recover  full  satis- 
faction for  the  special  damage  (if  any)  in  an  action  on  the  case  ;  but  no  Tender  of 
plaintiff  or  plaintiffs  shall  recover  in  any  action,  for  such  irregularity  as  amenda. 
aforesaid,  if  tender  of  suifioient  amends  hath  been  made  by  or  on  the 
behalf  of  the  party  distraining  before  such  action  brought." 

Sect.  25.  Provided  always,  "  That  if  any  person  or  persons  convicted  (14.)  Appeal  to 
of  any  offence  punishable  by  this  Act,  shall  think  him,  her,  or  themselves  quarter  sessionB 
aggrieved  by  the  judgment  of  the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  he,  she,  or  they  shall  have  been  convicted,  it  shall 
be  lawful  for  such  person  or  persons  from  time  to  time  to  appeal  to  the 
justices  at  the  next  general  or  general  quarter  sessions  of  the  peace 
which  shall  be  held  for  the  city,  county,  division,  liberty,  town  or  place 
where  such  judgment  shall  have  been  given,  and  that  the  execution  of 
such  judgment  shall  in  such  case  be  suspended,  the  person  or  persons  so  Ueoognizance. 
convicted  entering  into  a  recognizance  within  twenty-four  hours  of  the 
time  of  such  conviction,  with  two  sufficient  sureties  in  double  the  sum 
which  such  person  or  persons  shall  have  been  adjudged  to  pay  or  forfeit, 
upon  condition  to  prosecute  such  appeal  with  effect,  and  to  be  forth- 
coming to  abide  the  judgment  and  determination  of  the  justices  at  their 
said  next  general  or  general  quarter  sessions  ;  which  recognizance  the 
magistrate  or  magistrates,  justice  or  justices,  before  whom  such  con- 
viction shall  be  had,  is  and  are  hereby  empowered  and  required  to  take  ; 
and  the  justices  in  the  said  general  or  general  quarter  sessions  are  Determination  to 
hereby  authorized  and  required  to  hear  and  finally  determine  the  matter 
of  every  such  appeal,  and  to  award  such  costs  as  to  them  shall  appear 
just  and  reasonable  to  be  paid  by  either  party ;  and  if,  upon  bearing 
the  said  appeal,  the  judgment  of  the  magistrate  or  magistrates,  justice 
or  justices,  before  whom  the  appellant  or  appellants  shall  have  been 
convicted,  shall  be  confirmed,  such  appellant  or  appellants  shall  forth- 
with pay  down  the  sum  he,  she,  or  they  shall  have  been  adjudged  to 
have  forfeited,  together  with  such  costs  as  the  said  justices  in  their  said  *^<'^*^- 
general  or  general  quarter  sessiona  shall   award  to  be  paid  to  the 
prosecutor  or  informer  for  defraying  the  expenses  sustained  by  reason  of 
any  such  appeal;andin  default  of  the  appellants  paying  the  same,  any  two  Appellant  not 
justices,  or  any  one  inagistrate  or  justice  of  the  peace  having  jurisdiction  ^fudged'^aiiist 
in  the  place  into  which  any  such  appellant  or  appellants  shall  escape,  him,  to  be 
or  where  he,  she,  or  they  shall  reside,  shall  and  may  by  warrant  under  committed. 
their  hands  and  seals,  or  his  hand  and  seal,  commit  any  such  appellant 
or  appellants  to  the  common  gaol  of  the  city,  county,  division  or  place, 
where  he,  she,  or  they  shall  be  apprehended,  until  he,  she,  or  they  shall 
make  pajrment  of  such  penalty,  and  of  the  costs  and  charges  which  shall 
be  adjudged  on  the  conviction  ;  but  if  the  appellant  or  appellants  in  any 
such  appeal  shall  make  good  his,  her,  or  their  appeal,  and  be  discharged 


{a)  See  pest,  "Oertiorari."  (i)  See  in  general,  ante,  "Appeal.' 
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of  the  said  conviction,  reasonable  costs  shall  be  awarded  to  the  apjiellant 
or  appellants  against  such  informer  or  informers  who  would  (in  case  of 
such  conviction)  have  been  entitled  to  a  moiety  of  the  penalty  to  have 
been  recovered  as  aforesaid,  and  which  costs  shall  and  may  be  recovered 
by  the  appellant  or  appellants  against  any  such  informer  or  informers  in 
like  manner  as  costs  given  at  any  general  or  general  quarter  sessions  are 
recoverable  :  provided  always,  that  no  person  shall  be  detained  in  prison 
for  any  such  offence  for  any  greater  length  of  time  than  jthree  calendar 
months." 

Sect.  26.  Provided  also,  "That  ifany  such  conviction  shall  happen  to  be 
made  within  six  days  before  any  general  or  general  quarter  sessions  of  the 
peace  shall  be  held  for  the  city,  county,  division,  town  corporate, 
borough,  or  place  where  such  conviction  shall  have  been  made,  the 
party  or  parties  who  shall  think  him,  her,  or  themselves  aggrieved  by 
any  such  conviction  shall  and  may,  on  entering  into  a  recognizance  in 
manner  and  for  the  purposes  before  directed,  be  at  liberty  to  appeal 
either  to  the  then  next  or  next  following  general  or  general  quarter 
sessions  of  the  peace  which  shall  be  held  for  any  such  county,  division, 
city,  town  corporate,  borough,  liberty  or  place  where  any  such  convic- 
tion shall  have  been  made." 

Sect.  27  and  28  relate  to  the  recovery  of  penalties  in  Scotland. 

Sect.  29.  "  Every  action  or  suit  which  shall  be  brought  or  commenced 
against  any  magistrate  or  magistrates,  justice  or  justices,  or  any  peace 
officer  or  officers,  for  any  matter  or  thing  done  or  committed  by  virtue 
of  or  under  this  Act,  shall  be  commenced  within  six  calendar  months 
next  after  the  fact  committed,  and  not  afterwards,  and  shall  be  laid  or 
brought  in  the  city,  county,  or  place  where  the  matter  in  dispute  shall 
arise,  and  not  elsewhere,  and  that  the  statute  made  in  the  twenty-fourth 
year  of  the  reign  of  King  Geo.  II.,  intituled  'An  Act  for  rendering 
Justices  of  the  Peace  more  safe  in  the  Execution  of  their  Office,  and  for 
indemnifying  Constables  and  others  acting  in  obedience  to  their 
Warrants,'  so  far  as  the  said  Act  relates  to  the  rendering  the  justices 
more  safe  in  the  execution  of  their  office,  shall  extend  and  be  construed 
to  extind  to  the  magistrate  and  magistrates,  justice  and  justices  of  the 
peace  acting  under  the  authority  or  in  pursuance  of  this  Act ;  and  that 
no  action  or  suit  shall  be  had  or  commenced  against,  nor  shall  any  writ 
be  sued  out  or  copy  of  any  writ  be  served  upon,  any  peace  officer  or 
officers  for  any  thing  done  in  the  execution  of  this  Act  until  seven  days 
after  a  notice  in  writing  shall  have  been  given  to  or  left  for  him  or  them 
at  his  or  their  usual  place  of  abode,  by  the  attorney  for  the  party 
intending  to  commence  such  action,  which  notice  in  writing  shall 
contain  the  name  and  place  of  abode  of  the  person  intending  to  bring 
such  action,  and  also  of  his  attorney,  and  likewise  the  cause  of  action  or 
complaint ;  and  any  peace  officer  or  officers  shall  be  at  liberty,  and  may 
by  virtue  of  this  Act,  and  at  any  time  within  seven  days  after  any  such 
notice  shall  have  been  given  to  or  left  for  him,  tender  or  cause  to  be 
tendered  any  sum  or  sums  of  money  as  amends  for  the  injury  com- 
plained of  to  the  party  complaining  or  to  the  attorney  named  in  such 
notice ;  and  if  the  same  be  not  accepted,  the  defendant  or  defendants  in 
any  such  action  or  actions  may  plead  such  tender  in  bar  of  such  action 
or  actions,  together  with  the  general  issue  or  any  other  plea,  with  leave 
of  the  court  in  which  the  action  shaU  be  commenced ;  and  if  upon  issue 
joined  on  such  tender,  the  jury  shall  find  the  amends  tendered  to  have 
been  sufficient,  they  shall  find  a  verdict  for  the  defendant  or  defendants ; 
and  in  every  such  case,  or  if  the  plaintiflf  shall  become  nonsuit  or  dis- 
continue his  action,  or  if  judgment  shall  be  given  for  the  defendant  or 
defendants  upon  demurrer,  or  if  any  action  or  suit  shaU.  ba  brought 
after  the  time  limited  by  this  Act  for  bringing  the  same,  or  shall  be 
brought  in  any  other  county  or  place  than  as  aforesaid,  then  and  in 
every  such  case  the  jury  shall  find  a  verdict  for  the  defendant  or 
defendants,  and  the  defendant  or  defendants  shall  be  entitled  to  his  or 
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their  costs  ;  but  if  the  jury  shall  find  that  no  such  tender  was  made,  or 
that  the  amends  tendered  were  not  sufiicient,  or  shall  find  against  the 
defendant  or  defendants  on  any  plea  or  pleas  by  him  or  them  pleaded, 
they  shall  then  give  a  verdict  for  the  plaintiff,  and  such  damages  as  they 
shall  think  proper  ;  and  the  plaintiff  shall  thereupon  recover  his  costs 
against  every  such  defendant  or  defendants."  [But  this  enactment  as 
to  the  limitation  of  actions  and  the  notice  of  action  is  materially  altered 
by  the  recent  Act  of  5  &  6  Vict.  c.  97,  for  which  see  title  "Justices," 
Vol.  III.] 

Sect.  30.  "  If  any  action  or  suit  shall  be  commenced  against  any  other 
person  or  persons  than  a  magistrate,  justice  or  peace  ofiicer  for  any 
thing  done  in  pursuance  of  this  Act,  the  defendant  or  defendants  in  any 
such  action  or  suit  may  plead  the  general  issue,  and  give  this  Act  and 
the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that 
the  same  was  done  in  pursuance  and  by  the  authority  of  this  Act ;  and 
if  it  shall  appear  so  to  have  been  done,  or  if  a  verdict  shall  be  recorded 
for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  shall  be 
nonsuited  or  discontinue  his,  her,  or  their  action  after  the  defendant  or 
defendants  shall  have  appeared,  or  if  judgment  shall  be  given  upon  a 
verdict  or  demurrer  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  in  every  such  action  shall  and  may  recover  treble  costs,  and 
have  the  like  remedy  for  the  same  as  any  defendant  or  defendants  hath 
or  have  in  other  cases  by  law  for  the  recovery  of  his,  her,  or  their 
costs."  [But  now  by  the  5  &  6  Vict.  c.  97,  s.  2,  the  defendant  shall  have 
such  costs  taxed  to  him  as  will  fully  indemnify  him. — See  "Justices" 
Vol.  III.] 

Sect.  31.  Provided  also,  "That  no  person  shall  be  convicted  of  any 
offence  under  this  Act  unless  the  complaint  is  made  within  forty-eight 
hours  after  the  offence  shall  have  been  committed,  or  within  such 
reasonable  time  as  to  the  justice  or  justices  shall  seem  fit,  except  in 
cases  of  perjury  ;  and  that  no  person  who  shall  be  prosecuted  to 
conviction  for  any  offence  done  or  committed  against  this  Act  shall  be 
liable  to  be  prosecuted  for  the  same  offence  under  any  other  law." 

Sect  32.  "All  penalties  and  forfeitures  by  this  Act  inflicted,  and  the 
application  of  which  is  not  herein-bef  ore  directed,  shall,  when  recovered 
or  paid,  go  and  be  disposed  of  in  manner  following ;  (that  is  to  say,)  one 
moiety  thereof,  where  any  offender  or  offenders  shall  be  convicted  either 
by  his,  her  or  their  confession,  or  by  the  oath  or  aflBrmation  of  one  or 
more  credible  witness  or  witnesses,  shall  go  and  be  paid  to  the  person 
or  persons  who  shall  inform  against  and  prosecute  to  conviction  any 
such  offender  or  offenders,  and  the  other  moiety  thereof  (or  in  case  there  be 
no  such  person  informing  then  the  whole  thereof)  shall  go  and  be  paid 
to  some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer,  (as  the 
convicting  justice  or  justices  may  direct,)  of  the  parish,  township  or 
place  in  which  the  offence  shall  have  been  committed,  to  be  by  such 
overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of  the  county, 
riding  or  division  in  which  such  parish,  township  or  place  shall  be 
situate,  whether  the  same  shall  or  shall  not  contribute  to  such  general 
rate  ;  and  no  inhabitant  of  such  county,  riding  or  division  shall  be 
deemed  an  incompetent  witness  in  any  proceeding  under  this  Act  by 
reason  of  the  application  of  such  penalty  or  forfeiture  to  the  use  of  the 
said  general  rate  as  aforesaid." 

Sect.  33.  Provided  always,  "  That  this  Act  or  any  thing  herein  con- 
tained shall  not  extend  or  be  construed  to  extend  in  any  way  to  affect, 
lessen,  or  infringe  upon  any  right  or  custom  of  the  Universities  of 
Oxford  or  Cambridge,  or  either  of  them,  or  of  any  lord  or  lords  of  any 
leets,  or  the  rights  of  any  clerk  or  clerks  of  the  market  in  any  place 
which  may  be  exercised  and  enjoyed  by  them  or  any  of  them  by  virtue 
of  any  charter,  bye-laws,  prescriptions,  usages,  customs,  privileges, 
grants  or  Acts  of  Parliament,  except  so  far  as  relates  to  the  assize  of 
bread  and  the  regulations  of  the  price  and  weight  thereof;  but  that  all 
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such  righ/ts  and  ppivileges  shall  be  lield,  exereised,,  and  enjoyed  by  the' 
parties  respectively  entitled  thereto,  as  fully  and  amply  to  all  intents 
and  purposes  as  the  same  were  held,  exercised  andenjoyed  before  the 
passing  of  this  Act,  any  thing  herein  eoatained  to  the  contrary  notwith- 
standing." 


Brtij^r^^ 


What  is. 


By  statute. 


Attempts  to 
bribe. 


j>RIBEEY,  in  a  strict  sense,  is  taken  for  a  great  misprision  of  one  in 
a  judicial  place  taking  any  thing  ■whatsoever,  except  meat  and  drink  in 
small  value,  of  any  one  who  has  to'  do  before  him  any  way,  for  doing  his 
office,  or  by  colour  of  his  office,  but  of  the  Queen  only ;  and  is  punish- 
able at  the  common  law  by  fine  or  imprisonment,  both  as  to  the  party 
receiving  and  the  party  giving  or  offering  the  bribe.  (1  Hawk  e,  27, 
s.  1,  2,  7  ;  3  Inst.  145.) 

But  this  definition,  in  confiniBg  the  offence  to  judicial  officers,  seems- 
too  narrow.  (See  M.  v.  Beale,  1  East,  183  ;  i?.-  v.  Vauffhan,  4  Burr. 
2494;  Com.  Dig.  Officer,  (1)  .)■ 

Lord  Glenherrie's  definition  of  bribery  at  common  law  is, "  wherever 
a  person  is  bound  by  law  to  act  without  any  view  to  his  private  emoltt- 
ment,  and  another  by  a  corrupt  contract  engages  such  person  on  con- 
dition of  the  payment  or  promise  of  money  or  other  lucrative  considera- 
tion to  act  in  a  manner  which  he  shall  prescribe,  both  parties  are  by 
such  contract  guilty  of  bribery."  (2  Dougl,  400  ;  Rogers  on  Elections,  hy 
Wolferstan,  10  Ed.  310.) 

The  statutes  regulating  this  offence  at  elections  for  parliament,  are 
now  17  &  18  Vict.  e.  102  ;  21  &  22  Vict.  c.  87  ;  and  the  26  &  27  Vict, 
c.  29.     (See  tit.  "  Parliament.") 

A  mere  attempt  to  bribe  is  an  offence.  Thus  an  attempt  to  bribe  a 
privy  councillor  to  procure  a  reversionary  patent  of  an  ofBce  grantabla 
by  the  Queen  under  the  great  seal  was  held  indictable,  though-  it  did 
not  succeed.  {R.  v.  Yaugha/n,  4  Burr.  2495  ;  R.  v.  Penman,  2  Cam/pl. 
231 ;  ante,  "  Attempts.") 

So  in  the  case  of  an  attempt  to  bribe  at  an  election  for  parliwmmt 
(B.  v.  Vaughan,  4  Burr.  2500 ;  E.  v.  Phjmton,  2  Ld.  Baym.  1377  ;  and 
see  Semslow  v.  Fawcettf  3A.<&E.5l  ;  post,  "  PaHiament,'''  Vol.  V.)  Sa 
of  such  an  attempt  at  an  election  for  a  corporation.  {Harding  v.  Stokes, 
•HM.&W.  233.) 

So  is  an  attempt  to  bribe  an  officer  of  customs.  {B.  v.  Cassano,  5  Esp, 
231  ;  B.  v.  Everett,  8  B.  S.  C.  lU  ;  2  M.  d;  B.  35.)  See  3  &  4  Will.  IV, 
c.  51,  s.  8,  "Excise,"  Vol.11. 

See  forms  of  indictment  for  bribery,  &c.  and  law,  2  Chit.  G.  L. 
683  to  697. 

See  form  of  indictment  for  an  attempt  to  bribe  a  constable,  Arch.  G.L. 
15th  ed.  720. 


Quality  and  size 
of  tiles. 


For  the  Duties  on  Bricks  and  Tiles,  and  otter  Excise  Regulations,  see 
"Excise,"  Vol.  H. 

JdY  the  17  Edw.  IV.  c.  4,  every  person  using  the  occupation  of  making 
of  the  tile  called  plain  tile  (otherwise  called  thak  tile),  roof  tile  or  ores 
tile,  corner  tile,  and  gutter  tile,  shall  make  it  good, 
sufficient,  and  well  whited  and  annealed. 


ISricfes  anil  Ctles.  499 

And  the  earth,  whereof  any  such  tiles  shall  be  made,  shall  be  digged    Bricks  and 
and  cast  up  before  Nov.  1st  next  before  they  shall  be  made,  and  stirred  Tiles. 

and  turned  before  Feb.  1st  next  following  ;  and  not  wrought  before 

March  1st  next  after ;  and  the  same  earth  before  it  be  put  to  making  of 
tile  shall  be  truly  wrought  and  tried  from  stones. 

And  the  veins  called  malin  or  marie,  and  chalk,  lying  commonly  in 
the  ground  near  to  the  land  convenient  to  make  tile,  after  the  digging 
of  the  said  earth  whereof  any  such  tile  shall  be  made,  shall  be  well 
severed  from  the  earth  of  which  the  tile  shall  be  made. 

And  every  such  plain  tile  so  to  be  made  shall  be  lOJ  inches  long,  65 
inches  broad,  and  half  an  inch  and  half  a  quarter  thick  ;  roof  tile  or  cres 
tile  13  inches  long,  half  an  inch  and  half  a  quarter  thick,  with  con- 
venient deepness ;  gutter  tile  and  cover  tile  lOf  inches  long,  with  con- 
venient thickness,  breadth  and  deepness. 

And  if  any  person  shall  set  to  sale  any  such  tile  otherwise  made,  he  shall 
forfeit  to  the  buyer  double  value  of  the  tile,  and  make  fine  and  ransom 
at  the  Queen's  wiU  ;  to  be  recovered  by  action  of  debt,  with  costs.  And 
also  the  justices  of  the  peace  and  every  of  them  may  hear  and  determine 
offences  against  this  Act  j  who  shall  assess  upon  the  offender  no  less  fine 
than  for  every  1000  plain"  tile  5s. ;  for  every  100  roof  tile  6s.  8d. ;  and 
for  every  100  corner  or  gutter  tile  2s. 

And  the  said  justices  shall  have  power  to  call  before  them  or  any  of  Searciing  for 
them  persons  having  experience  or  knowledge  in  making  tUe,  to  search  tiles,  &c. 
and  examine  the  digging,  casting,  turning,  parting,  making,  wMting, 
and  annealing  aforesaid ;  and  no  person  shall  put  any  such  tile  to  sale 
before  it  be  searched,  on  pain  of  forfeiture.  Aid  if  the  searcher  shall 
find  any  person  offending  against  this  Act,  he  shall  present  the  defaulters 
at  the  next  sessions,  which  shall  be  equal  to  a  presentment  of  twelve 
men.  And  the  searcher  shall  have  of  the  tile  maker  for  his  labour  for 
every  1000  plain  tile  searched  one  penny,  for  every  100  roof  tile  a  half- 
penny, and  for  every  100  corner  and  gutter  tile  a  farthing.  Searcher 
neglecting  his  duty  shall  forfeit  10s. ;  and  the  justices  may  hear 
and  determine  the  faults  of  the  searchers  in  like  manner  as  of  the  tile 
makers. 

The  reason  why  no  provision  was  made  concerning  pantiles,  among  PantUes. 
the  other  sorts  of  tiles,  by  the  above-mentioned  Act  of  the  17th  Edw. 
IV.  is  because  pantiles  are  a  modern  invention,  long  after  the  date  of 
that  Act. 

By  the  17  Geo.  III.  c.  42,  s.  1,  2,  "All  bricks  made  for  sale  shall,  Quality  and  size 
when  burnt,  be  not  less  than  eight  inches  and  a  half  long,  two  inches  of  bricks  and 
and  a  half  thick,  and  four  inches  wide  ;  and  all  pantiles  not  less  than  P™*>1^^- 
thirteen  inches  and  a  half  long,  nine  inches  and  a  half  wide,  and  half  an 
inch  thick  ;  on  pain  that  the  maker  shall  forfeit  twenty  shillings  for 
every  1000  bricks,  and  ten  shillings  for  every  1000  pantiles,  and  so  pro- 
portionably  for  a  greater  or  less  number." 

Sect.  3.  "  And  the  size  of  the  sieves  or  screens  for  sifting  or  screen- 
ing sea-coal  ashes,  to  be  mixed  with  brick  earth  in  making  of  bricks, 
shall  not  exceed  one  quarter  of  an  inch  between  the  meshes." 

Sect.  4.  "All  contracts  for  enhancing  or  fixing  the  price  of  bricks  or  Combinations  to 
tiles  shall  be  void ;  and  every  brickmaker  or  tile-maker,  or  other  person  enhance  the 
interested  in  the  making  for  sale,  offending  therein  shall  forfeit  twenty  P"''^' 
pounds  ;  and  every  clerk,  agent,  or  servant,  ten  pounds  ;  half  to  the 
poor,  and  half  to  him  who  shall  sue  in  six  calendar  months  in  one  of 
the  courts  of  Westminster."    This  seems  an  offence  at  common  law, 
post,  "  Gonspiracj/." 

Sect.  5.  "  All  other  penalties  a,nd  forfeitures,  not  herein  otherwise  Penalties. 
directed,  shall  be  recovered  before  one  justice,  on  proof  by  confession  or 
oath  of  one  witness ;  (the  oath  to  be  administered  gratis;)  to  be  levied 
by  distress  and  distributed  half  to  the  informer,  and  half  to  the  poor  of 
the  parish  where  the  offender  dwells  ;  and  if  sufiioient  distress  shall  not 
be  found,  or  such  penalties  and  forfeitures  shall  not  be  forthwith  paid, 
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the  justice  shall  commit  the  ofiender  to  the  common  gaol  oi"  house  of 
correction  for  the  place  where  the  matter  shall  arise,  for  any  time  not 
exceeding  two  calendar  months,  unless  such  penalties  and  forfeitures 
and  all  reasonable  charges  shall  be  sooner  paid." 

Sect.  6.  "  The  conviction  to  be  in  this  form,  or  to  the  like  effect : — 

"  BE  it  remembered,  that  on  the  day  of  ,  in  the  year  of 

our  Lord  ,  A.  B.  is  convicted  iefore  m£  0.  D.  one  of  her  Majesty's 

justices  of  th£  peace  for  the  of  [specifying  the  offence,  and 

the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  shall 
be].     Given  under  my  hand  and  seal  the  day  and  year  aforesaid." 

Sect.  7.  "  But  no  penalty  in  respect  of  the  dimensions  of  bricks  or 
tiles  shall  be  i-ecovered,  unless  the  information  shall  be  laid  within  one 
calendar  month  after  sale  or  delivery  of  the  bricks  or  tiles." 

Sect.  8.  "  Persons  aggrieved  may,  within  four  calendar  months  after 
the  cause  of  complaint  shall  have  arisen,  appeal  to  the  general  quarter 
sessions  for  the  county,  riding,  division,  or  place,  giving  twenty-one  days' 
notice  at  the  least,  in  writing,  of  his  intention  to  bring  such  appeal,  and 
of  the  matter  thereof,  to  the  person  or  persons  whose  acts  are  complained 
against ;  and  within  eight  days  after  such  notice  entering  into  recogni- 
zance before  a  justice  with  two  sureties,  conditioned  to  try  such  appeal 
at,  and  abide  the  order  of,  and  pay  such  costs  as  shall  be  awarded  at 
such  sessions.  And  the  justices  at  such  sessions,  on  proof  of  such  notice 
and  recognizance,  shall  hear  and  determine  the  appeal  in  a  summary 
way,  and  award  such  costs  to  the  party  appealing  or  appealed  against 
as  they  shall  think  reasonable  ;  and  their  determination  shall  be  con- 
clusive ;  and  no  order  or  other  proceedings  in  the  premises  shall  be 
quashed  for  want  of  form,  or  removed  by  certiorari  or  other  process  into 
any  of  his  majesty's  courts  of  record  at  Westminster." 

It  has  been  decided  that  a  person  who  had  sold  a  quantity  of  bricks 
of  less  than  the  statutable  dimensions,  could,  not  recover  the  value  of 
such  bricks  so  sold.  {Law  v.  Hodson,  11  East,  300  ;  and  see  Bendey  v. 
Bignold,  5  B.  <&  Aid.  335  ;  and  Cope  v.  Rowlands,  2  M.  <&  W.  149,  and 
cases  there  cited.) 

Brick  making  is  not  necessarily  a  "  noxious  or  offensive  business, 
trade  or  manufacture"  within  section  64  of  the  Public  Health  Act  (11 
&  12  Vict.  c.  63).  ( Wanstead  Local  Board  of  Health  v.  Hill,  13  C.  3.  Jf.'S. 
479;  Z2L.J.M.C.135.) 


Britrge^  (of  County). 

U  NDEE  this  title  we  shall  treat  only  of  County  Bridges. 

Those  which  are  Vinder  the  cognizance  of  the  surveyor  of  the  high- 
ways, as  being  repaired  by  the  several  parishes  or  districts,  are  treated 
of  under  "  Highways  in  General,"  Vol.  II. 

I.   What  is  a  Public,  and  what  a  County  Bridge,  and  Free, 
hold,  ^c.  in,  501. 

II.   Who  shall  rex>air  it  hy  Common  Law,  502. 

III.   Who  by  Statute,  511. 

[9  Ben.  in.  c.  15;  22  Ben.  VIIL  c.  5,  «.  2,  3j  43 
Geo.  III.  c.  59,  s.  5—7;  5 .6  6  WiU.  IV.  c.  50  ;  13 
&  14  Vict.  c.  64,  s.  5.] 

lY.  Concerning  the  300  feet  at  the  ends  of  Bridges,  512.. 

[22  Hen.  VIIT.  c.  5,  a.  9;  5  ^^  6  WiM.  IV.  e.  50.] 
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V.  Manner,  Sfc.  of  Repair;  Widening,  Diverting,  ^c,  514.  1.  What  is 

[22  Hen.  VIII.  c.  5,  s.  4 ;  14  Oeo.  II.  c.  33,  j.  1 ;  43  «  Public 

Geo.  III.  c.  59 ;  64  Geo.  III.  c.  90,  s.  2 ;  56  Geo.  III.  Bridge,  cfcc. 

c.  143  i  3  Geo.  IV.  c.  126,  s.  32;  5  it-  6  WiU.  IV.  

c.  50.] 

VI.  Surveyors,  ^c.  ;  Materials  for  Repairs,  ^c,  516. 

VII.  Assessments  and  Contracts,  ^c.  for  Repairs,  ^e. ;  Expenses 

of,  Sfc.,  520. 

ill  Hen.  VIII.  c.  6  ;  1  Amie,st.l,  c.  18  ;  12  Geo.  II. 
c.  29  ;  62  Geo.  III.  c.  110;  55  Geo.  III.  c.  143, 
s.  6  ;  4  <fc  5  Vict.  c.  49.] 

VIII.  Modes  of  Prosecution  for  Non-Repairs,  530. 

1.  5y  Criminal  Information,  531. 

2.  £i/  Presentment,  531. 

3.  £?/  Indictment,  and  herein  against  whom  it  lies,  533, 

Form  of,  533. 

P^eos  to,  534. 

Certiorari,  635. 

Evidence  and  Witnesses,  536. 

Trial,  Jurors,  537. 

Judgment,  Sc,  538. 

[1  4mne,  si.  I,  c.  18;  43  Geo.  777.  c.  59.] 

IX.  Injuries,  Sfc.  to  Bridges,  538. 

[43  Geo.  III.  c.  59,  s.  4  ;  5  i-  6  F'ai.  i  T.  c.  50,  s.  22 ; 
24  Sf  25  Vict.  c.  97,  s.  33.] 

X.  Fo™>9,  539. 


I.  asft^at  is  a  luiltc  anti  Sn^at  a  Ctotints  3i5cttrae,  jFweJ&ollf, 

&c.  in. 

A  public  bridge  is  a  highway,  and  a  bridge  of  common  right,  to  be   what  a  public 
used  by  the  public  on  all  occasion  like  a  highway.    (2  Lord  Raym.   iridge- 
1174  ;  Salk.  359,  pi.  8.)     The  same  rules  as  to  deciding  what  will  be  a 
public  highway  will  for  the  moat  part  here  apply.     Post,  "  Highway" 
Vol.  II. 

To  constitute  a  public  bridge,  the  circumstance  of  its  being  always 
open  along  a  highway  is  primd  facie  evidence  thereof.  {R.  v.  Rucks, 
12  East,  192  ;  B.  v.  Salop,  13  East  95.) 

It  is  uot,  however,  necessary  that  the  bridge  should  be  always  open, 
but  if  the  public  use  it  at  particular  seasons  it  will  suffice,  as  if  they  use 
it  at  all  times  when  it  is  dangerous  to  pass  through  the  river.  {B.  v. 
Northamptonshire,  2  M.  S  S.  262.)  And  a  bridge  used  only  on 
occasion  of  floods,  and  lying  out  of  and  alongside  the  road,  may  be  a 
public  bridge.     (B.  v.  Devon,  B.  &  M.  C.  N.  P.  144.) 

But  if  a  bar  be  put  across  the  bridge,  which  is  always  kept  locked, 
except  in  times  of  flood,  such  is  not  a  public  bridge  ;  for  the  bar  shows 
that  the  public  have  only  a  right  to  use  the  bridge  at  times  of  flood. 
{li.  V.  Marquis  of  Buckingham,  4  Camp.  189.) 

A  bridge  erected  for  the  mere  purpose  of  connecting  a  private  mill 
with  the  public  highway,  or  for  any  other  private  purposes,  although 
the  public  may  occasionally  participate  with  the  private  proprietor  in 
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the  use  of  it,  doea  not  on  that  account  necessarily  become  a  public 
bridge.     {B.  v.  Buchinghamshire,  12  East,  204.) 

A  useless  or  mere  ornamental  bridge  is  not  a  public  bridge.  (JJ.  v. 
West  Riding,  Yorkshire,  5  Burr.  2594  ;  2  Blach.  685  ;  R.  v.  Inhabitants 
of  West  Riding,  Yorkshire,  2  East,  342  ;  K  v.  Oloucestershire,  2  East, 
356,  n.) 

TJpon  a  question  wbetlier  a  particular  structure  be  a  bridge  or  a 
culvert,  the  fact  of  its  being  without  parapets  is  not  decisive.  '{R. 
V.  Whitney,  3  A.  &  E.  69 ;  7  C.  <&  P.  208.)  Nor  is  the  fact  that 
it  is  built  over  water  flowing  in  a  channel  between  banks,  though 
nothing  can  be  a  bridge  which  is  not  built  over  such  a  flow  of  water. 
{Id.) 

A  foot  bridge  formed  by  three  planks  and  a  hand  rail  carrying  a 
foot  path  over  a  small  stream  is  not  such  a  county  bridge,  (fieg.  v. 
Inhabitants  of  Southampton,  21  L.J.  M.  C.  201.) 

The  bridge,  to  make  it  a  public  one  and  render  the  county  liable 
to  repair  it,  must  be  a  "  common  and  public  building  over  a  river  or 
water  flowing  in  a  channel  more  or  less  defined,  whether  such  river  or 
channel  be  occasionally  dry  or  not."  (See  B.  v.  Oxfordshire,  1  B.  <& 
Ad.  289;  R.  v.  Whitney,  suprd;  Reg.  v.  Inhabitants  of  Derbyshire,  2 
Q.  B.  745.)  And  therefore  where  the  road,  by  which  a  bridge  was 
occasionally  flooded  by  a  river,  and  for  convenient  access  to  the  bridge 
a  raised  causeway  had  been  made,  having  arches  or  culverts  at  intervals 
for  the  passage  of  the  flood  of  water,  which  were  equally  necessary  to 
the  safety  of  the  main  bridge  and  the  causeway,  it  was  held  that  the 
inhabitants  of  the  county  were  not  bound  to  repair,  such  arches  being 
at  the  distance  of  more  than  300  feet  from  the  end  of  the  main  bridge. 
{B.  V.  Oxfordshire,  suprd.)  But  there  is  no  rule  of  law  to  prohibit  a 
structure  being  treated  as  a  bridge  under  which  water  does  not  flow  at 
all  times. 

Thus  whei'e  a  structure,  called  Swarkeston  Bridge,  was  1275  yards 
long,  at  the  eastern  end  were  five  arches,  under  which  th«  river  Trent 
flowed  ;  at  the  western  end  eight  arches,  under  one  of  which  a  stream 
constantly  flowed  ;  the  rest  of  the  space  consisted  of  a  raised  causeway 
across  low  meadows,  at  different  intei-vals  m  which  there  were  twenty- 
nine  arches,  under  most  of  which  there  were  pools  of  water  at  all  times, 
and  under  all  of  which  the  water  of  the  Trent  flowed  in  time  of  flood. 
There  was  no  interval  of  causeway  between  the  arches  of  the  length  of 
300  feet.  The  county  of  Derby  had  immemorially  repaired  the  whole 
structure.  On  an  indictment  against  th*  inhabitants  of  the  county,  for 
the  non-repair  of  the  structure,  describing  the  whok  .as  a  bridge  :  it 
was  held  that  it  was  properly  so  described,  and  that  the  verdict  was 
properly  entered  for  the  crown.  {lieg.  v.  Inhabitants  of  Derbyshire, 
sup.) 

As  the  freehold  of  highways  in  general  is  vested  in  the  adjoining 
proprietors,  or  lord  of  the  manor,  and  not  in  the  public,  so  the  freehold 
in  bridges  is  in  him  that  hath  the  freehold  of  the  soil ;  but  the  free  pas- 
sage is  for  the  pubic.     (2  ItisL  705.) 

Where  a  person  built  and  dedicated  a  bridge  to  the  public,  and  the 
materials  ceased  to  be  part  of  the  bridge,  it  was  held  that  the  property 
in  them  reverted  to  the  original  owner.  (Harrison  v.  Parker,  6  East, 
154.) 


Liability  of 
county  or 
division  of 
county. 


II.  amijo  stall  ^cnit  at  Clommon  ilato. 

The  County.]— The  inhabitants  of  a  county  are  primd  facie  bound  by 
common  law  to  repair  all  public  bridges  in  the  county.  (2  Inst.  701.) 
And  a  similar  obligation  apjilies  to  the  inhabitants  of  a  riding,  or  any 
division  of  a  county  which  corresponds  in  its  definition  to  that  of  a 
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riding  ;  for  the  Statute  of  Bridges,  (22  Hen.  YIII.  c.  §,  which  declares 
the  common  law  liability  as  to  the  repair  of  public  -bridges,  uses  the 
words  "shire  or  riding"  -,  and  the  statute  of  1  Anne,  st.  1,  c.  18,  s.  l,  uses 
the  terms  "  counties,  shires,  ridings,  or  divisions."  {Reg.  v.  Me  of 
Ely,  4  W.  &  a  222;  19  Z.  J.  M.  C.  223.)  Accordingly  the  Isle  of 
Ely,  which  has,  under  the  6  &  7  Will.  IV.  c.  87,  a  separate  commission  and 
clerk  .of  the  peace,  a  separate  county  rate,  and  might  have  a  custos  rotu- 
lorum. ;  and  by  the  7  Will.  IV.  &  1  Vict.  e.  53,  s.  7,  in  statiaites  passed  and 
to  be  passed,  is  to  be  taken  to  be  a  <iivision  of  a  county,  is  primd  facie 
liable  to  repair  its  bridges,    (lb.) 

And  this  liability  of  the  county  exists  without  distinction  as  to 
whether  the  bridge  be  a  foot,  horse,  or  carriage  bridge.  {R.  v.  West 
Riding  of  Yorkshire,  5  Burr.  2594;  R.  v.  Salop,  13  East,  95;  2  Inst. 
700  ;  but  see  Reg.v.  Inhabitants  of  Southampton,  21  J.  L.  M.  €.  201.) 

But  the  county  may  relieve  themselves  from  liability  by  showing  that 
the  whole,  or  that  a  part  of  the  bridge  is  within  a  franchise,  in  which  for- 
mer ease  the  whole,  or  in  the  latter  ease  so  muct  as  is  within  the  fran- 
chise, shall  be  repaired  by  those  of  the  franchise  ;  (1  Hawk.  c.  32,  s.  1  ; 
1  Inst.  701 ; )  or  by  showing  that  others  are  bound  to  repair  ratione 
tenwree  or  otherwise.  (See  R.  v.  Salop,  13  East,  95  •;  R.  v.  Bucks,  13 
East,  192;  iJnstim.) 

And  as  the  county  cannot  lie  discharged  of  the  general  legal  liability 
thrown  upon  it,  except  by  showing  tha/t  some  other  person  or  persons 
may  be  charged,  the  county  of  Southampton  was  held  liable  for  the 
repair  of  four  bridges  in  the  Isleof  Wight,  which  is  a  division  within  that 
.county.  There  was  no  separate  commission  of  the  peace  for  the  island ; 
but  it  appeared  that  before  the  passing  of  the  local  Act,  (S3  Geo.  III.  c. 
xoii.,)  all  the  public  bridges  in  the  island  not  repairable  by  tenure  were  re- 
paired, either  fey  the  inhajbitants  of  certain  tithings,  parishes,  and  places 
in  which  they  were  situate,  or  by  rates  in  the  nature  of  county  rates 
levied  on  the  inhabitants  of  all  the  parishes  and  places  in  the  island. 
The  island  was  assessed  to  the  county  rate;  but  before  1842,  the  puiblic 
bridges  in  the  island  were  never  repaired  out  of  the  general  county 
rate,  but  a  rate  in  the  nature  of  a  county  rate  was  ordered  at  the  quar- 
ter sessions  of  the  county  to  be  made  in  every  parish  of  the  island  for 
the  repair  of  bridges,  &c.  In  1774,  an  arrangement  was  made  at  the 
quarter  sessions  of  the  county  as  to  the  proportions  of  the  county  rate 
to  be  paid  by  the  island,  from  which  proportion  it  was  agreed  that  the 
amount  whidh  the  island  ought  to  pay  for  bridges  and  house  of  cori'ec- 
tion  should  be  deducted,  the  island  agreeing  to  maintain  the  bridges 
and  house  of  correction  in  the  island.  In  1813,  by  this  local  Act,  all 
bridges  and  places  which  iiad  previously  to  that  time  been  accustomed 
to  be  repaired  by  any  parishes,  tithings,  divisions,  or  townships  within 
the  island,  were  thenceforth  to  be  repaired  in  the  same  manner  and  by 
■such  ways  and  means  as  other  bridges,  usually  called  county  bridges,  with- 
in the  island  had  been  accustomed  to  be  repaired ;  and  it  was  held  there- 
upon, that  a  bridge,  which  had,  previously  to  the  passing  of  that  Act, 
been  repaired  by  the  tithing  of  K.,  was  thenceforth  repairable  by  the 
county ;  and  a  conventional  mode  of  dividing  the  rate  among  certain 
parisi.es  in  the  island  could  not  alter  the  rights  of  the  public.  {Reg.  v. 
Inhabitants  of  Southampton,  21  L.  J.  M.  0.  201.) 

The  isolated,  or  detached  parts  of  counties  described  in  schedule 
'(IM.)  to  the  Act  for  settling  the  divisions  of  counties  as  respects  the 
election  of  members  to  serve  in  parliament,  (2  &  8  WUl.  IV.  c.  64,)  are 
to  be  considered  for  all  purposes  as  forming  part  of  that  eoimty  of 
which  it  is  considered  a  part,  for  the  purposes  of  2  &  3  Will.  IV.  c.  64. 
(7  &  8  Vict.  c.  61.)  Therefore  the  duty  of  repairing  a  county  bridge 
within  a  place,  in  schedule  (M.)  is  transferred  to  the  county  named  in 
•that  schedule.    {Reg.  v.  Breconshire,  15  Q.  B.  813 ;  19  L.  J.  M.  C.  203.) 

The  Municipa;l  Corporations  Act,  (5  &  6  Will.  IV.  c.  76,)  which  ex- 
tends the  limits  of  boroughs  for  the  purposes  of  that  Act,  and  adds  to 


503 

2.  Who  shall 

Repair  at 

Com/mon 

Law. 


As  to  detached 
parts  of  counties. 


Parts  of  counties 
taken  into 
boroughs  within 


504 

2.  Who  shall 

Repair  at 

Common 

Law. 

the  Municipal 

Corporationa 

Act. 

Liable  though 
built  by  an 
individual,  if 
before  the 
43  Geo.  III. 
c.  59. 


ISritfgfS  (of  County'). 


[S.  II. 


the  borough  ia  certain  cases  parts  of  the  adjoining  county,  and  thereby 
relieves  such  added  part  of  the  county  from  contribution  to  the  county 
rates,  does  not  thereby  relieve  the  county  from  the  obligation  of  repair- 
ing a  bridge  situated  within  such  part,  nor  make  the  borough  liable  to 
contribute  to  the  repairs  thereof.  (^Reg.  v.  New  Sarum,  7  Q.  B.  954 ;  15 
L.  J.  M.  C.  15.) 

The  county  is  liable,  notwithstanding  the  bridge  was  built  by  a  pri- 
vate individual,  if  it  was  built  for  the  public  benefit,  and  before  the  43 
Geo,  III.  c.  59,  s.  5  ;  {post,  508  ;)  or  if  built  after  that  Act,  provided  it 
were  built  in  a  substantial  and  commodious  manner,  under  the  direction 
or  to  the  satisfaction  of  the  county  surveyor,  &c.  If  indeed  a  man  wan- 
tonly erects  a  useless,  or  a  merely  ornamental  bridge,  neither  he  nor  the 
public  are  bound  to  sustain  it.  And  if  it  is  principally  for  his  own 
benefit,  and  only  collaterally  of  benefit  to  others,  the  county  has  no- 
thing to  do  with  it.  But  where  it  is  of  public  utility,  the  county 
ought  to  sustain  the  burden  of  repairing  it,  since  the  public  reap  the 
benefit  of  it.  Else  it  would  be  a  great  discouragement  to  public-spirited 
persons  to  erect  a  beneficial  bridge,  provided  they  must  either  repair  it 
themselves,  or  it  must  run  to  ruin.  The  authorities  on  this  subject 
were  all  considered  in  B.  v.  West  Riding  of  Yorkshire.  (5  Burr.  2594;  2 
Bla.  R.  685.)  In  the  case  of  Olusburne  Bridge,  decided  before  the'43 
Geo.  III.  c.  59,  s.  5,  where  to  an  indictment  against  the  riding  for  the 
non-repair,  the  plea  stated,  that  there  was  an  ancient  foot-bridge  over 
the  stream,  which  the  towniship  of  Glusburne,  who  were  bound  to  repair 
it,  took  down,  and  in  lieu  thereof  erected  the  carriage  bridge  in  question, 
and  had  repaired  the  new  bridge  since  its  erection ;  that  the  new  bridge 
was  of  public  utility,  and  used  constantly,  till  carried  away  by  a  flood ; 
that  the  ancient  foot-bridge  stood  sixty  yards  below  the  new  bridge  in 
the  same  highway ;  all  the  court  held  the  riding  liable  to  the  re- 
pair, on  the  general  principle,  that  if  a  private  person  built  a  bridge 
which  afterwards  became  a  public  convenience,  the  county  is  bound  to 
repair  it.     (Ibid.) 

If  indeed  a  person  erect  a  bridge  in  a  highway,  of  a  slight  and  incom- 
modious nature,  and  evidently  intended  to  throw  a  burden  on  the  county, 
it  may  be  indicted  and  abated  as  a  common  nuisance.  {R.  v.  West 
Riding  of  Torltshire,  2  East,  348 ;  and  see  the  enactment  of  the  43  Geo. 
III.  c.'59,  s.  5,  post,  508.) 

The  county  is  liable  to  repair  a  public  bridge  built  in  the  highway, 
and  used  by  the  public  above  forty  years,  though  originally  erected  for 
the  convenience  of  an  individual,     (fi.  v.  Qlamorganshire,  2  East,  356,  n.) 

And  where  a  person  about  forty-five  years  back  erected  a  mill  and 
dam  thereto  for  his  own  profit,  per  quod  he  deepened  the  water  of  a 
ford,  through  which  there  was  a  ^blic  highway,  but  the  passage 
through  which  was,  before  the  deepening,  very  inconvenient  at  times  to 
the  public,  and  the  miller  afterwards  built  a  bridge  over  it  which  the 
public  had  ever  since  used,  the  Court  of  Queen's  Bench  held  that  the 
county  and  not  the  miller  were  chargeable  with  the  reparation.  {R.  v. 
Kent,  Inhdbs.  of,  2  M .  tfc  &  513.) 

By  their  Act  of  Incorporation  the  proprietors  of  the  Surrey  Canal 
were  required  to  erect  and  maintain  bridges  over  the  canal  where  it 
intersected  any  public  highway,  bridle-way,  or  footpath,  and  also  for 
the  use  of  the  owners  and  occupiers  of  land,  &c.  adjoining  to  the  canal. 
In  1804  the  company  erected  a  swivel  bridge  (of  sufficient  dimensions 
to  allow  a  carriage  to  traverse  it)  across  the  canal,  at  a  spot  where 
there  had  formerly  been  a  public  way,  which  at  the  most  was  only  a 
bridle-way.  This  bridge  was  originally  intended  for  the  exclusive 
accommodation  (as  a  carriage-way)  of  the  tenants  of  an  estate  adjoining 
called  the  Rolls  Estate.  The  neighbourhood  having  become  extremely 
populous,  and  a  district  church  having  been  built  near  the  bridge,  the 
public  from  1822  to  1832,  freely  and  without  interruption  used  it  as  a  car- 
riage-way.   In  1832  the  company  for  the  first  time  imposed  a  toll  upon  all 
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carriages  traversing  the  bridge,  with  the  exception  of  those  belonging    2.  Who  shall 
to  the  tenants   of  the  EoUs  Estate;  and  in  1840  they  removed  the  old       repair  at 
swivel  bridge,  and  erected  a  convenient  stone  bridge  in  the  place  of  it.        Common 
In  an  action  of  trespass  against  the  defendant  for  passing  over  the  Law. 

bridge  -without  paying  toll,  the  judge  told  the  jury,  that,  supposing  the    

bridge  in  question  to  have  been  originally  erected  for  the  exclxisive 
accommodation  of  the  tenants  of  the  Rolls  Estate,  still,  if,  in  consequence 
of  the  acts  of  the  company,  an  idea  grew  up  in  the  minds  of  the  public 
that  the  company  had  dedicated  the  way  to  the  public  use,  they  might 
find  such  dedication.  This  was  held  not  a  misdirection ;  and  the  court 
thought  the  evidence  warranted  the  jury  in  finding  a  dedication. 
{Surrey  Canal  Company  v.  HaU,  1  Scott,  N.  R.  264.) 

So  the  county  is  liable  to  the  repair  notwithstanding  the  bridge  was  Liable  though 
erected  and  repaired  by  the  crown  and  for  the  benefit  of  the  sovereign,  built  by  the 
Thus  in  an  indictment  against  the  inhabitants  of  the  county  of  Bucks  *^"""'- 
for  not  repairing  the  half  of  Datchet  Bridge,  they  pleaded  specially,  and 
traversed  the  bridge  being  a  public  one.  The  defendants  were  found 
guilty,  subject  to  a  special  case.  The  case  stated  that  Queen  Anne,  for 
her  convenience  in  passing  to  and  from  Windsor  Castle,  built  a  bridge 
over  the  Thames  at  Datchet,  in  the  common  highway  leading  from 
London  to  Windsor,  in  lieu  of  an  ancient  ferry,  with  a  toll  which 
belonged  to  the  crown.  She  and  her  successors  repaired  the  bridge 
till  1726,  when  it  having  in  part  fallen  in  and  become  impassable,  the 
whole  was  removed,  and  the  materials  converted  to  the  use  of  the  king, 
who  re-established  the  ferry.  The  question  was,  whether  this  was  a 
putlic  bridge  and  the  defendants  liable  to  repair  and  rebuild?  The 
opinion  of  the  court  was,  that  this  bridge,  situated  in  a  principal  high- 
way, and  used,  as  it  so  long  was,  for  all  persons  as  a  public  bridge,  and 
being  also  of  great  public  use  and  convenience,  was  and  is  a  bridge  re- 
pairable, as  to  the  half  part  now  in  question,  by  the  county  of  Bucks, 
in  which  it  was,  until  the  period  of  its  late  dilapidation  and  desti-uction, 
situate.     (JR.  v.  Bucks,  12  East,  192.) 

The  county  or  riding  are  even  liable  to  the  repair  of  a  public  bridge  liable  though 
erected  by  commissioners  under  an  A.ct  of  Parliament  before  the  43  of  ParUame^m: 
Geo.  III.  c.  59,  s.  5,  though  the  latter  ai-e  empowered  to  raise  tolls  in  by  trasteesof 
order  to  support  it,  or  though  other  funds  are  provided  for  the  repairs,  I"^"'"''??  ™'"* 
there  being  no  special  provision  for  exonerating  them  from  the  common  43  °q^  in. 
law  liability  or  transferring  it  to  others.  (JR.  v.  West  Riding  of  York- 
shire, 2  East,  342.)  Et  per  Lord  Ellenborough,  C,  J.,  "  By  the  common 
law  counties  are  chargeable  with  the  repair  of  public  bridges,  unless  it 
be  shown,  as  the  statute  22  Hen.  VIII.  c.  5,  (which  was  founded  on  the 
common  law,  and  of  which  herfeafter,  post^  says, '  what  persons,  lands, 
tenements,  and  bodies  politic,  ought  to  make  and  repair  such  bridges.' 
In  the.  absence  of  such  proof,  that  burden  is,  by  the  operation  of  the 
common  law,  thrown  on  the  inhabitants  of  the  county  in  which  the 
bridge  lies,  But  in  order  to  effect  this,  it  is  not  enough  that  a  new 
bridge  shall  be  built  in  a  highway  used  by  the  public,  it  must  also  be 
useful  to  the  public.  I  do  not  lay  stress  on  the  idea  of  the  public 
having  adopted  the  bridge  by  passengers  going  over  it,  because  if  it 
occupy  the  highway  they  cannot  help  using  it.  I  only  rely  on  the  using 
of  it  so  far  as  to  show  that  it  does  not  appear  to  have  been  treated  as  a 
nuisance,  but  to  have  been  acquiesced  in  by  the  public.  If,  however, 
it  be  built  in  a  slight  or  incommodious  manner,  no  person  can  at  his 
choice  impose  such  a  burden  on  the  county,  and  it  may  be  treated  alto- 
gether as  a  nuisance,  and  indicted  as  such.  But  if  the  public  lie  by 
without  objection,  and  make  use  of  it  for  some  time,  it  is  evidence  that 
they  adopt  the  act,  and  the  bridge  becoming  of  public  benefit,  the 
burden  of  repair  ought  properly  to  fall  upon  the  public.  Now  that  this 
bridge  is  for  the  common  good,  is  proved  by  the  use  of  it  by  all  the 
king's  subjects  passing  that  way,  by  its  not  liavihg  been  treated  as  a 
nuisance,  but  acquiesced  in.     Then,  after  having  enjoyed  the  benefit  of 
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it,  stall  the  public  object  to  it  when  they  begin  to  feel  the  burden  of 
repair?  The  rule  laid  down  by  Aston,  J.  in  the  Oluaburne  Bridge  case, 
seems  to  be  the  true  one,  that  'if  a  man  build  a  bridge,  and  it  becomes 
useful  to  the  county  in  general,  the  county  shall  repair  it.'  And  as  to 
the  adoption  of  it  by  the  public,  there  ia  good  sense  in  not  relying  on 
that,  except  as  evidence  of  its  being  a  public  bridge  and  of  utility  to  the 
public."  Per  Orose,  J.,  "It  being  stated  in  the  plea  that  the  bridge  was 
erected  by  the  trustees  of  a  turnpike  road  under  a  public  Act  of  Parlia- 
ment, I  cannot  suppose  that  it  was  not  a  public  bridge  built  for  the 
benefit  of  the  public,  and  of  public  utility;  and  not  merely  for 
ornament,  or  for  private  benefit.  If  it  were  shown  that  a  bridge  had 
been  built  at  first  in  a  slight  and  imperfect  manner,  for  the  purpose  of 
throwing  the  expense  immediately  on  the  county,  I  should  think  that 
it  was  a  public  nuisance  and  indictable."  Lawrence,  J.,  agreed,  and  said, 
"The  principle  to  be  collected  from  the  Glusburne  Bridge  case  is,  that 
if  the  bridge  be  of  public  utility,  the  county  who  derive  advantage  from 
it  must  support  it.  But  it  is  said  that  we  cannot  coUeet  that  the  bridge 
in  question  is  of  such  a  description.  But  vdien  we  observe  that  it  was 
erected  by  the  trustees  of  a  turnpike  road  under  an  Act  of  Parliament, 
we  cannot  suppose  it  was  erected  for  other  purposes  ttian  for  the 
public  utility." 

In  the  same  ease  as  to  the  particular  question  of  the  lialsility  of  the 
trustees  of  the  road,  horA  Mlenborouffh,  C.  J.,  said,  "As  to  the  objection 
that  it  ought  to  be  repaired  by  the  commissioners  of  tie  turnpike  by 
whom  it  was  erected,  and  who  have  authority  to  raise  tolls  for  the 
purposes  of  the  Act,  I  cannot  find  any  aiithority  for  them  to  erect 
toidges  under  tMs  Act  ■;  however,  I  will  suppose  they  were  authorized 
to  erect  the  bridge  :  yet  no  fund  havisng  been  specially  provided  by  the 
legislature  for  the  repair  of  it,  the  burden  must  necessarily  fall  where 
the  common  law  has  placed  it,  viz.  on  the  riding.  I  am  aware  of  the 
extent  of  this  opinion,  and  if  the  trustees  under  similar  Acts  throw  this 
burden  generally  on  the  counties,  it  may  be  necessary  to  make  special 
legislative  provision  in  future."  Per  Lawrence,  J.,  "  As  to  the  objection 
that  the  trustees  are  empowered  to  take  tolls,  that  is,  supposing  that 
they  are  to  derive  some  private  advantage  from  the  tolls,  which  ia  not 
the  case,  whatever  tolls  are  raised  must  be  laid  out  on  the  maintenance 
of  the  roads.  It  might  as  well  be  cont^ided,  that  if  a  parish  were  to 
build  a  new  bridge  on  a  road  within  -their  limits,  they  would  be  bound 
to  keep  it  in  repair  afterward,  and  that  the  county  would  not  be  liable, 
as  that  the  trustees  are  in  this  case,  because  the  bridge  is  built  in  the 
turnpike  road  ;  in  truth,  the  trustees  are  merely  substituted  in  lieu  of 
the  parish  f  and  Le  Blanc,  J.,  observed,  "  That  the  circumstance  of  the 
bi-ddge  being  built  by  trustees  under  an  Act  of  Parliament,  to  which  the 
defendants  must  be  considered  as  parties  and  assenting,  and  by  those  to 
whom  the  legislature  delegated  the  trust  of  determining  whether  it  were 
proper  to  build  the  bridge,  made  the  case  stronger  against  the  defen- 
dants than  where  an  individual  had  in  the  first  instance  exercised  Ms 
own  discretion." 

And  this  common  law  liability  of  a  county  to  repair  a  public  bridge 
is  so  strong,  that  although  a  public  bridge  has  been  erected  and  con- 
stantly repaired  by  trustees  under  Act  of  Parliament,  and  although 
there  be  funds  for  the  repairs,  the  county  are  still  liable  to  repair  it  if 
if  was  built  before  the  43  Geo.  III.  {B.  v.  Oxfordshire,  iB.(hC.  194 ;  € 
D.  &  B.  231.  See  however  NichoU  v.  Allen,  I  B.  S  S.  916,  934 ;  31 
L.  J.  Q.  B.  43,  283.) 

And  where  trustees  of  a  turnpike  Act  built  a  bridge  across  a  stream 
where  a  culvert  would  have  been  sufficient,  but  a  bridge  was  better  for 
the  pu:blic,  the  county  cannot  refuse  to  repair  such  bridge  on  the  ground 
that  it  was  not  absolutely  necessary.  {R.  v.  Lancashire,  2  B.  dhAd.  813.) 

In  1  Ld.  Raym.  725,  Lord  Holt  ■  says,  "  The  inhaibitants  of  every 
parish  of  common  right  ought  to  repair  the  highways,  and,  therefore,  if 
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particular  persons  are  made  cha,rgeable  to  repair  ilie  said  ways  "by  a     2.  Who  s/iall 
statute  lately  made,  and  they  become  insolvent,  the  justices  of  the  peace      Repair  at 
may  put  that  charge  upon  the  rest  of  the  inhabitants."  Common 

Where  an  Act  of  Parliament  appoints  trustees  for  taking  down  an  Law. 

old  bridge  and  building  a  new  one  in  its  room,  the  county  is  not  liable   

to  repair  until  the  purposes  of  the  Act  are  accomplished,  and  the  powers 
it  confers  cease  to  operate.  {Reg.  v.  Somerset,  Inhahs.  of,  16  East,  305.) 

Where  the  Med  way  Navigation  Company,  being  empowered  under  a  -vrhen  not 
local  Act  to  make  the  river  navigable  and  to  take  tolls,  "  and  to  amend  UabK 
or  alter  such  bridges  or  highways  as  might  hinder  the  passage  or  naviga- 
tion, leaving  them  or  others  as  convenient  in  their  room"  had  forty  years 
before  destroyed  a  ford  across  the  river,  in  the  common  highway,  by 
deepening  its  bed,  and  built  a  bridge  over  the  same  place  ;  it  was  held 
that  they  and  not  the  county  were  bound  to  keep  sueb  bridge  in  repair, 
they  being  under  a  continuing  condition  to  preserve  the  new  passage  in 
lieu  of  the  old  one,  which  tbey  destroyed  for  their  own  benefit.  (S.  v. 
Kent,  Inhahs.  of,  13  East,  220.) 

And  where  certain  persons  and  their  successors  were  authorized  by 
Act  of  Parliament  to  make  a  river  navigable,  and  to  cut  the  soil  of  any 
person  for  making  any  new  channel,  &c.,  by  virtue  of  which  they  cut 
through  a  highway  and  rendered  it  impassable,  and  a  bridge  was  built 
over  the  cut,  over  which  the  public  passed,  and  which  had  been 
repaired  by  the  proprietors  of  the  navigation  ;  the  Court  of  Queen's 
Bench  held,  that  the  proprietors  and  not  the  county  were  liable  to 
repair.  After  argument  in  this  case.  Lord  Ellenhorough,  C.  J.,  said, 
"  The  undertakers  of  this  navigation  have  a  duty,  as  it  seems  to  me, 
arising  out  of  the  execution  of  their  own  powers  under  this  Act.  The 
Act  enables  them  to  cut  new  channels  as  occasion  shall  require  ;  and  if 
occasion  requires  them  to  cut  through  a  public  highway,  their  duty  is 
to  furnish  a  substitute  to  the  public  by  means  of  a  bridge."  Bayley, 
J.,  said,  "  This  differs  from  the  last  case  of  S.  v.  Kent  {supra) :  there  the 
county  derived  a  very  essential  benefit  from  the  bridge ;  they  bad 
before  but  a  passage  through  the  ford,  whicb  is  always  an  inconvenient 
one  ;  but  what  benefit  does  this  county  derive  from  passing  over  a 
bridge  instead  of  the  solid  highway,"  Judgment  for  the  erown.  (iJ.  v. 
Kerrison,  Z  M.  &  S.  526.) 

And  where  for  the  purpose  of  draining  the  great  level  the  adventurers 
out  an  artificial  river  which  intersected  the  public  highway,  under  the 
authority  of  commissions  of  sewers  and  other  powers,  and  thereby  it 
became  their  duty  to  erect  a  bridge  over  the  river  in  the  line  of  the 
highway,  it  was  held  that  inasmuch  as  the  bridge  was  for  their  benefit 
and  convenience,  and  the  interruption  of  the  highway  could  only  be 
legal  on  the  condition  of  substituting  another  highway,  which  could  be 
only  by  a  bridge  as  convenient  for  the  public  as  the  old  one,  and  that 
the  public  were  in  truth  no  gainers  by  the  change,  they  and  not  the 
inhabitants  of  the  division  of  Ely  were  liable  to  repair  it  when  it  became 
out  of  repair,  and  that  liability  was  imposed  upon  a  corporation  in 
whom  the  cut,  banks,  and  bridge  were  vested  by  an  Act  of  Parliament. 
■{Reg.  V.  Ely,  4  N.  S.  C.  222 ;  19  L.  J.  M.  G.  223.) 

By  the  Eailways  Clauses  Consolidation  Act,  8  Vict.  c.  20,  s.  46,  a  irnder  Bailwaya 
iDridge  made  by  a  railway  company  to  take  a  public  highway  over  or  Clauses  Cousoli- 
under  the  railway  is  "  with  the  immediate  approaches  and  aU  other       '™    '*' 
necessary  works  connected  therewith  "  to  be  "  executed  and  at  all  times 
thereafter  maintained  at  the  expense  of  the  company,"  and  this  has 
been  held  to  make  the  company  liable  to  keep  in  repair  not  only  the 
fabric  of  the  bridge  and  structure  of  the  approaches,  but  also  the  road- 
way over  it,  metalled.     {North  Staffordshire  Railway  Company  v.  Dale, 
8  E.  <h  B.  836  ;  27  L.  J.  M.  G.  147.)    And  though  the  above  general 
Act  may  be  excluded  by  the  terms  of  the  special  Act,  yet  it  is  not  con- 
trolled unless  the  provisions  of   the  latter  are  inconsistent  with  it. 


Bridges  built 
after  the  43 
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2.  WAo  shall    (Leech  v.  JVorth  Staffordshire  Railway  Company,  5  E.  &  iV.  160 ;  29 
Re'pair  at      L.  J.  M.  G.  151.) 

Common  So  where  a  canal  company  before  the  43  Geo.  III.  cut  and  deepened  a 

Law.  ford  across  a  highway,  and  thereby  rendered  a  bridge  necessary  for  the 

use  of  the  public,  which  they  built ;  it  was  held  they  were  bound  to 

repair  it,  the  bridge  being  necessary  for  the  purposes  of  the  company, 
and  not  for  the  public.     {R.  v.  Lindsey,  Lincolnshire,  14  East,  317.) 

In  order  to  protect  a  county  from  the  charge  of  repairing  bridges, 
which  in  point  of  utility  were  not  equal  to  the  expense,  "  and  for  the 
more  clearly  ascertaining  the  description  of  bridges  hereafter  to  be 
erected,  which  inhabitants  of  counties  shall  and  may  be  bound  or  liable 
to  repair  and  maintain  ;"  it  is  enacted  by  stat.  43  Geo.  III.  c.  59,  s.  5, 
"  that  no  bridge  hereafter  to  be  erected  or  built  in  any  county  by  or  at 
the  expense  of  any  individual  or  private  person  orpersons,  body  politic 
or  corporate,  shall  be  deemed  or  taken  to  be  a  county  bridge  or  a  bridge 
which  the  inhabitants  of  any  county  shall  be  compellable  or  liable  to  main- 
tain or  repair,  unless  such  bridge  shall  be  erected  in  a  substantial  and 
commodious  manner,  under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor  or  person  appointed  by  the  justices  of  the  peace  at 
their  general  quarter  sessions  assembled,  or  by  the  justices  of  the  peace 
of  the  county  of  Lancaster,  at  their  annual  general  sessions ;  and  which 
surveyor  or  person  so  appointed  is  hereby  required  to  superintend  and 
inspect  the  erection  of  such  bridge  when  thereunto  requested  by  the 
party  or  parties  desirous  of  erecting  the  same  ;  and  iu  ease  the  said 
party  or  parties  shall  be  dissatisfied,  the  matter  shall  be  determined  by 
the  said  justices  respectively  at  their  next  general  quarter  sessions,  or 
at  their  annual  general  sessions  in  the  county  of  Lancaster."  (See  the 
other  sections  of  this  A(A,,post,  pp.  511,  512,  521.) 

Trustees  appointed  by  a  local  turnpike  Act  are  individuals  or  private 
persons  within  the  meaning  of  this  statute,  and  therefore  a  bridge 
erected  by  such  trustees,  after  the  passing  of  that  Act,  but  not  under 
the  direction  or  to  the  satisfaction  of  the  county  surveyor,  &c.,  is  not  a 
bridge  which  the  inhabitants  of  the  county  are  liable  to  repair.  (B.  v. 
Derby,  Z  B.  &  Ad.  147.) 

The  A  ct  applies  only  to  bridges  newly  built,  and  not  to  those  repaired 
or  widened.  (R.  v.  Lancashire,  2  B.  d;  Ad.  813.)  A  county  bridge 
having  been  washed  away  in  1807,  except  the  buttresses,  which 
remained  unmoved,  was,  after  the  passing  of  43  Geo.  III.  c.  59,  rebuilt 
wider  than  before,  and  without  notice  to  the  county  surveyor,  by  the 
parish,  partly  with  the  old  materials,  and  in  the  same  line  of  passage 
over  the  river  ;  it  was  held  that  the  county  was  liable  to  repair,  and 
that  this  was  not  a  new  bridge  within  the  meaning  of  the  Act.  (if.  v. 
Devonshire,  2  JVev.  S  M.  212  ;  5  B.  d:  Ad.  383.) 

Parishes.  Parishes  and  Townships.'] — A  portion  of  a  county,  as  a  parish  or 

township,  or  the  like,  may  by  immemorial  custom  be  liable  to  repair  a 
particular  bridge  orall  bridges  within  the  parish,  in  the  same  way  as  a 
township  or  other  district  in  a  parish  may  by  custom  be  liable  to  repair 
a  highway.  And  in  R.  v.  Hendon,  (4  B.  S  Ad.  628,)  it  was  held,  that 
a  parish  may  be  indicted  for  non-repair  of  a  bridge,  without  stating 
any  other  ground  of  liability  than  immemorial  usage.  But  a  mere  con- 
ventional mode  of  dividing  the  county  rate  for  the  purpose  of  repairing 
bridges  amongst  certain  parishes  cannot  relieve  the  county.  {Beg.  v. 
Southampton,  21  L.  J.  M.  G.  201.) 

Townships.  In  R.  v.  Ecdesfield,  1  B.  &  Aid.  359,  Lord  Ellenhorough,  C.  J.,  said, 

"  As  the  case  of  parishes,  and  highways  within  them,  is  analogous  to 
that  of  counties  and  bridges,  the  charge  of  repairing  a  highway  shall 
fall  upon  the  parish,  in  default  of  usage  and  custom  to  charge  the  par- 
ticular portion  of  the  parish  wherein  it  is  situate  ;  and  as  a  hundred, 
or  parish,  or  other  known  portion  of  a  county,  may  by  usage  and 
custom  be  chargeable  to  the  repair  of  a  bridge  erected  within  it,  so  in 
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like  manner  a  township  or  other  known  portion  of  a  parish  may  by    2.  Who  shall 
usage  and  custom  be  chargeable  to  the  repair  of  the  highways  within       repair  at 
it.     And  upon  an  attentive  perusal  of  the  passages  of  Lord  Cok^s  com-       Common 
mentary,  we  think  it  plain,  that  in  drawing  the  distinction  between  Law. 

bodies  politic  and  natural  persons,  the  learned  writer  speaks  of  indi-    

vidual  persons,  and  not  of  an  aggregate  of  the  inhabitants  of  parishes 
or  other  places." 

Where  an  indictment  alleged  that  there  was  in  a  township  an  ancient 
bridge  imtnemorially  repairable  by  the  township,  and  it  appeared  on 
the  trial  that  it  had  been  in  one  year  widened  at  the  expense  of  the 
township  from  nine  feet  to  iifteen  feet,  it  was  held,  that  whether  or  not 
the  township  was  liable  to  repair  the  whole,  they  were  at  all  events  not 
discharged  from  the  repair  of  the  original  part,  and  that,  if  liable 
only  to  that  extent,  they  could  draw  the  line  by  evidence  on  the  trial ; 
(Beg.  V.  Adderhury,  East,  5  Q.  B.  187  ;  13  L.  J.  M.  0.  9  ;)  but  it 
would  seem  that  if  the  original  part  was  repairable  by  them,  and  the 
widening  was  necessary,  the  township  would  be  liable  to  repair  the 
whole.    (lb) 

Corporations.} — By  reason  of  prescription,  corporate  bodies  may  be  Corporations, 
liable  to  repair  a  public  bridge.  (2  Inst.  700  ;  JR.  v.  Oswestry,  6  M.&S. 
561  ;  Heg.  v.  Birmingham  and  Gloucester  Railway  Company,  Z  O.  (&  D. 
236  ;  or  by  statute,  see  Reg.  v.  My.  4  JV.  S.  C.  222  ;  _] 9  L.  J.  M.  G.  223, 
ante,  pp.  503,  507.)  But  herein  there  is  a  diversity  between  bodies 
politic  or  corporate,  spiritual  or  temporal,  and  natural  persons,  for  the 
bodies  politic  or  corporate,  spiritual  or  temporal,  may  be  bound  by 
usage  and  prescription  only,  because  they  are  local  and  have  a  succes- 
sion perpetual ;  but  a  natural  person  cannot  be  bound  by  act  of  his 
ancestor,  without  a  lien,  or  binding,  and  assets.     (2  Inst.  700.) 

Bridges  within  corporate  cities  or  boroughs  which  the  cities  or 
boroughs  are  legally  bound  to  repair  are  to  be  for  the  future  main- 
tained, repaired,  &c.,  under  the  management  and  control  of  the  council 
of  such  city  or  borough.  (13  &  14  Vict.  c.  64,  s.  1.)  And  by  sect.  4, 
"  Every  bridge  within  the  boundary  of  a  city  or  borough  within  the 
5  &  6  Will.  IV.  c.  76,  the  inhabitants  whereof  before  the  passing  of  that 
Act  were  by  prescription  or  otherwise  liable  to  maintain  is  to  be 
maintained,  &c.,  under  the  sole  management  and  control  of  such  city  or 
borough." 

As  to  boroughs  under  the  "  Municipal  Corporations  Act,"  see  Reg.  v. 
New  Sarum,  7  Q.  B.  954 ;  15  L.  J.  M.  C.  15  ;  ante,  p.  504. 

Public  Bodies^— A^  to  the  liability  of  public  bodies  to  repair,  see  Public  bodies. 
ante,  pp.  505,  606. 

Individuods!] — Individuals  also,  by  reason  of  the  tenure  of  their  lands  IndividualB, 
or  tenements,  may  be  liable  to  repair  a  public  bridge.  (2  Inst.  700.) 
And  where  any  person  is  liable  to  repair  such  a  bridge,  his  tenant  for 
years  (being  in  possession)  will  be  under  the  same  obligation,  and  liable 
to  an  indictment  for  not  repairing  it.  (iS.  v.  Biccknall,  2  Lord  Baym. 
804,  856  ;  1  Salk.  367  ;  2  Saunders,  158,  n.  (9).)  But  the  onus  of  the 
repair,  ratione  tenures,  falls  ultimately  upon  the  owner,  and  not  iipon 
the  occupier.     {Baker  v.  Greenhill,  3  Q.  B.  148.) 

On  indictment  for  non-repair  of  a  bridge,  charging  the  defendants  as 
liable,  ratione  tenures,  they  produced  at  the  trial  a  record  setting  forth 
a  presentment  in  the  time  of  Edw.  III.  against  a  bishop  of  L.  (not  con- 
nected with  the  present  defendants),  who  was  thereby  charged  with 
non-repair  of  the  same  bridge  and  liability  to  repaii-.  The  record  stated 
a  trial  of  this  presentment  at  the  spring  assizes  in  the  year  20  Edw.  III., 
and  an  acquittal  of  the  bishop  as  not  liable  ;  it  further  stated,  that  the 
jury  being  asked  who  was  bound  to  repair,  said  they  did  not  know,  and 
being  asked  when  and  by  whom  it  was  first  built  or  repaired,  said  about 
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by  au  individual. 
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into  a  horse 
bridge. 


Kepairing  of 
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Infants. 
Guardian. 


Lords  or  tenants 
ol  manors. 


sixty  years  since,  and  then  of  alms,  and  that  a  bishop  of  L.  bestowed 
forty  shillings  on  the  workmen  repairing  it  of  his  alms  and  not  other- 
wise. In  addition  to  this  record,  the  defendants  put  in  a  writ  of  privy 
seal  of  June  28th,  20  Edw.  III.,  for  a  grant  of  pontage  to  the  town  of 
K.  (where  the  bridge  was),  reciting  as  the  cause  of  the  grant,  that  the 
bridge  was  ruinous  and  no  person  bound  to  repair  in  certain,  aocordino- 
to  that  which  was  found  by  inquest.  They  also  put  in  the  grant  ot 
pontage  dated  in  the  same  year.  The  court  held  that  this  evidence  was 
admissible  on  behalf  of  the  defendants.  The  court  also  considered  that 
the  special  findings  of  the  jury  might  have  been  regular,  according  to 
the  practice  in  the  time  of  Edw.  III.,  and  that,  at  all  events,  the  acquit- 
tal of  the  bishop,  followed  by  the  writ  and  grant  of  pontage,  was 
evidence  to  negative  the  existence  of  a  prescriptive  liability  to  repair 
the  bridge  in  any  person,     {Reg.  v.  Sutton,  8  A.  &  E.  516.) 

In  the  case  of  R.  v.  West  Riding  of  Yorkshire,  (2  East,  353,  n.,) 
defendants  were  indicted  for  not  repairing  a  public  carriage  bridge  ; 
plea,  that  certain  townships  had  immemorially' repaired  :  issue  taken 
thereon.  The  facts  were  that  there  had  been  immemorially  a  foot 
bridge  till  1745,  when  the  townships  enlarged  it  to  a  horse  bridge,  and 
afterwards  to  a  carriage  bridge,  at  their  own  expense  ;  that  the  riding 
had  never  repaired  it.  It  was  held  that  this  evidence  did  not  maintain 
the  defendant's  plea ;  and  further,  that  where  a  party  is  bound  to 
repair  a  foot  bridge,  he  shall  not  discharge  himself  by  turning  it  into  a 
horse  or  carriage  bridge,  but  shall  still  repair  it  as  a  foot  bridge,  i.  e. 
pro  ratd. 

A  tenant  at  will  of  a  bouse,  which  adjoins  to  a  public  bridge,  is  bonnd 
to  repair  the  house,  so  that  the  public  be  not  prejudiced  by  the  want  of 
repair,  although,  being  only  tenant  at  will,  he  be  not  bound  to  repair 
as  to  his  landlord.     {Beg.  v.  Watson,  2  Zd.  Raym,.  856  ;   1  Salh.  357.) 

An  infant,  whose  guardian  is  in  possession  of  an  estate  in  respect  of 
which  there  is  a  liability  to  repair  a  bridge,  is  not  liable  to  an  indict- 
ment for  non-repair  either  as  owner  or  occupier.  A  guardian  in  socage 
may  be  liable.     {R.  v.  button,  ^  N.&M.  353.) 

A  liability  being  laid,  rations  tenurm,  in  the  lords  of  a  manor  to  repair 
a  bridge  by  reason  of  the  demesnes  of  the  manor  is  good.  {R.  v.  Buck- 
nail.,  2  Iiord  Raym.  804.)  And  as  the  obligation  is  by  reason  of  the 
demesnes  of  the  manor,  if  part  of  the  demesnes  be  granted  to  an 
individual,  he  will  be  obliged  to  contribute  to  the  repairs.  {Id. ;  Deae. 
C.  Dig.  168.)  If  a  manor  be  held  by  the  service  or  tenure  of  repairing 
a  common  bridge  or  highway,  and  that  manor  afterwards  comes  to  be 
divided  into  several  hands  ;  every  one  of  these  alienees,  being  tenants 
of  any  parcel  either  of  the  demesnes  or  services,  shall  be  liable  to  the 
whole  charge,  and  they  are  contributory  among  themselves.  And 
though  the  lord  of  the  manor  might  upon  the  several  alienations  agree 
to  discharge  those  that  had  purchased  of  him  of  such  repairs,  yet  that 
shall  not  alter  the  remedy  for  the  public,  but  only  bind  the  lord  and 
those  that  claim  under  him.  As  the  whole  manor,  and  every  part  of  it, 
in  the  possession  of  one  tenant,  was  once  chargeable  with  the  repara- 
tions, so  it  shall  remain,  notwithstanding  any  act  of  the  proprietor ;  it 
shall  not  be  in  his  power  to  apportion  the  charge  whereby  the  remedy 
for  the  public  benefit  shall  be  made  more  difficult,  or  by  alienations  to 
persons  unable,  to  render  it,  in  respect  of  the  parts  which  should  come 
into  such  hands,  quite  frustrate.  {R.  v.  Duchess  of  BucUugh  1  Salk 
358.) 

An  individual  who  took  tolls  under  two  statutes  in  consideration  of 
building  and  maintaining  a  bridge  was  held  to  be  liable,  so  long  as  he 
remained  proprietor  and  took  the  tolls,  to  reinstate  and  maintain  the 
bridge,  although  that  duty  was  not  expressly  imposed.  {NichoUy 
AUen,  1  B.  S  S.  916,  934  ;  Zl  L.  J.  Q.  B.  43,  283.)  ^ 
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3.  Who  liable 
to  Repair 

By  the  Great  Charter,  9  Hen.  III.  e.  15,  "  no  town  nor  freeman  shall  1_ 

be  distrained  to  make  Bridges  nov  banks,  but  such  as  of  old  time  and  of   who  to  repair  by 
right  have  been  accustomed."     And  none  can  be  compelled  to  make   statute, 
new  bridges  where  never  any  were  before,  but  by  Act  of  Parliament. 
(2  InsL  701.)    This  statute  is  no  more  than  declaratory  of  the  common 
law.    (2  Inst.  700.) 

By  the  22  Hen.  VIII.  c.  5,  (called  the  Statute  of  Bridges,)  after 
reciting  by  section  2,  that  "  in  many  parts  of  this  realm  it  cannot  be 
known  and  proved  what  hundred,  riding,  wapentake,  city,  borough, 
town,  or  parish,  nor  what  person  certain  or  body  politic  ought  of  right 
to  make  such  bridges  decayed,  by  reason  whereof  such  decayed  bridges, 
for  lack  of  knowledge  of  such  as  own  to  make  them,  for  the  most  part 
lie  long  without  any  amendment,  to  the  great  annoyance  of  the  king's 
subjects." 

Sect.  3,  for  remedy  thereof,  enacts,  "  that  in  every  such  case  the  said 
bridges,  if  they  be  without  city  or  town  corporate,  shall  be  made  by  the 
inhabitants  of  the  shire  or  riding  within  the  which  the  said  bridge 
decayed  shall  happen  to  be  j  and  if  it  be  within  any  city  or  town  cor- 
porate, then  by  the  inhabitants  of  every  such  city  or  town  corporate 
wherein  such  'bridges  shall  happen  to  be  ;  and  if  part  of  any  such 
bridges  so  decayed  happen  to  be  in  one  shire,  riding,  city,  or  town  cor- 
porate, and  the  other  part  thereof  in  another  shire,  riding,  city,  or  town 
corporate,  or  if  part  be  within  thelimits  of  any  city  or  town  corporate,  and 
part  Without  and  part  within  one  riding  and  part  within  another,  that 
then  in  every  such  case  the  inhabitants  of  the  shires,  ridings,  cities,  or 
towns  corporate  shall  be  charged  and  chargeable  to  amend,  make,  and 
repair  such  part  and  portion  of  such  bridges  so  decayed  as  shall  lie  and 
be  within  the  limits  of  the  shire,  riding,  city,  or  town  coi-porate,  wherein 
they  be  inhabited  at  the  time  of  the  same  decays."  This  statute  ia 
only  in  affirmance  of  the  common  law,    (2  Inst.  700.) 


Bridges  out  of 
cities,  &c. 


Bridges  in  cities, 
&c. 


Bridges  broken  in  the  Highways^ — This  extendeth  only  to  common  Construction  of 

bridges  in  the  Queen's  highways,  and  not  private  bridges,  to  mills,  or  vili^^  's™ 
the  like  ;  the  remedy  in  which  case  is  not  by  indictment,  but  by  action,  '  '  * 

(2  Inst.  701  ;  1  Kawk.  c.  32,  s.  19.) 

Within  a  Cit^  or  Town  Corporate.] — It  hath  been  questioned  whether 
a  borough,  which  hatb  no  bridge  within  its  own  limits,  be  not  liable 
to  contribute  to  the  repairs  of  a  covmty  bridge.  (1  Hawk.  c.  32,  s.  19 ;: 
1  Keb.  68.) 

It  seems  that  where  the  Queen  enlarges  the  boundaries  of  a  city  by 
annexing  part  of  the  county  to  the  county  of  the  city,  the  enlarged  part 
is  to  be  considered  as  parcel  of  the  old  county  of  the  city,  so  as  to  charge 
the  inhabitants  with  the  repairs  of  bi'idges,  which  were  situate  at  the 
time  of  the  statute  within  the  county  at  large  ;  for  as  the  statute  lays 
no  absolute  charge  till  the  bridge  is  in  decay,  and  as  the  bridges  in 
question  (which  were  within  the  county  of  Norfolk  when  the  statute 
was  made)  were  not  then  actually  in  decay,  the  statute  had  no  operation 
on  them  before  they  were  annexed  to  the  city  of  Norwich.  (iJ.  v.  Nor- 
wich, 1  Stra.  177  j  and  see  B.  v.  St.  Peter,  York,  2  Lord  Ra^m.  1249 ; 
Deacon,  G.  Dig.  165.) 

The  inhabitants  of  a  town  are  not  bound  to  repair  abridge  out  of  the 
town.  {R.  V.  Oamlingay,  3  T.  R.  513.)  Nor  if  part  of  a  county  is 
brought  within  the  limits  of  a  borough  for  the  purpose  of  the  Municipal 
Corporations  Act,  is  the  county  relieved  from  the  duty  of  repairing  a 
bridge  within  such  added  part,  {Reg.  v.  New  Sarum,  7  Q.  B.  954  ;  15 
L.  J.  M.  a  15.) 

But  now  by  the  13  &  14  Vict.  e.  64,  s.  5,  after  reciting  the  5&   Tlie  Municipal 

Corporations  Act. 
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6  Will.  IV.  0.  76,  "Every  bridge  -which  is  wholly  or  in  part 
included  within  the  boundary  of  any  such  city  or  borough,  the  in- 
habitants of  which  before  the  passing  of  the  said  recited  Act  were, 
by  prescription  or  otherwise,  liable  to  and  did  maintain  the  bridges 
and  parts  of  bridges  within  their  respective  cities  and  boroughs, 
shall  as  to  the  whole  of  such  bridges,  if  the  same  is  wholly  within 
the  limits  of  such  city  or  borough,  or  as  to  such  part  as  is  within 
the  limits  of  such  city  or  borough,  if  part  only  is  within  such  limits,  be 
maintained,  altered,  widened  and  repaired,  improved  or  re-built  under 
the  sole  management  and  control  of  the  council  of  such  city  or 
borough."     See  post,  "  Bridges  of  Cities  and  Boroughs^'  p.  542. 

Where  townships  have  enlarged  a  bridge,  which  they  were  before 
bound  to  repair  as  a  foot  bridge,  to  a  carriage  bridge,  they  shall  be 
liable  pro  ratd.  {R.  v.  West  Riding  of  Yorkshire,  2  Mast,  353,  n.,  ante, 
452.) 

By  the  Inhabitants.] — The  persons  to  be  charged  by  this  Act  are 
comprehended  under  the  word  inhabitants  ;  which  word,  being  the 
largest  word  of  the  kind,  is  needful  to  be  explained. 

First,  although  a  man  be  dwelling  in  a  house  in  a  foreign  county,  city, 
or  town  corporate,  yet  if  he  hath  lands  in  his  own  possession  and 
manurance  in  the  county,  city,  or  town  corporate,  where  the  decayed 
bridge  is,  he  is  an  inhabitant,  both  where  his  person  dwelleth,  and 
where  he  hath  lands  in  his  own  possession. 

Secondly,  if  a  man  dwelleth  in  a  foreign  shire,  city,  or  town  corpo- 
rate, and  keepeth  a  house  and  servants  in  another  shire,  city,  or  town 
corporate,  he  is  an  inhabitant  in  each  shire,  city,  or  town  corpttrate 
within  this  statute. 

Thirdly,  ex  vi  termini,  every  person  that  dwelleth  in  any  shire,  city, 
or  town  corporate,  though  he  hath  but  a  personal  residence,  yet  he  is 
said  in  law  to  be  an  inhabitant,  or  a  dweller  there,  as  servants  or  the 
like  ;  but  this  statute  extendeth  not  to  them,  but  to  such  householders 
who  may  be  distrained  for  non-payment ;  and  it  would  be  infinite  and 
impossible  to  tax  every  inhabitant  being  no  householder. 

Fourthly,  every  corporation  and  body  politic  residing  in  any  county, 
city,  or  town  corporate,  or  having  lands  or  tenements  in  any  county, 
city,  or  town  corporate,  which  they  keep  in  their  own  hands  and  occu- 
pation, are  said  to  be  inhabitants  there  within  the  purview  of  this 
statute. 

Fifthly,  an  infant  that  hath  house  or  lands  by  descent  or  purchase  is 
liable  to  the  public  charge  ;  and  so  is  the  husband  of  a  feme  covert.  (2 
Inst.  702.) 

As  to.  the  meaning  of  the  word  inhabitant,  see  Wilsoti,  v.  Church- 
wardens of  Sunderland-near-the-Sea.    (17  C.  B.  N.  JS.  694 ;  34  L.  J.  M. 

a  90.) 


Bridges  built 
before  the  20tli 
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IV.  Oloncetninfl  llie  300  ^ttt  at  t^e  3Entis  of  iSrftges. 

Bridges  built  before  the  20th  March,  1836.]— Stat.  22  Hen.  VIII.  c.  6, 
s.  9,  after  reciting,  "Forasmuch  that  albeit  bridges  decayed  were 
amended  and  repaired  according  to  the  tenor  of  this  Act,  yet  neverthe- 
less, if  speedy  remedy  for  the  amendment  of  the  ways  next  adjoining  to 
every  of  the  ends  of  such  bridges  should  not  be  had  and  made,  the 
king's  subjects  should  take  little  or  none  avail  or  commodity  in  many 
parts  of  this  realm  by  the  making  of  the  bridges :  in  consideration 
whereof,"  it  is  enacted,  "  that  such  part  and  portion  of  the  highways  in 
every  part  of  this  realm,  as  well  within  franchise  as  without,  as  lie  next 
adjoining  to  the  ends  of  any  bridges  within  this  realm,  distantfrom  any 
of  the  said  ends  by  the  space  of  three  hundred  foot,  be  made,  repaired, 
and  amended  as  often  as  need  shall  require  ;  and  that  the  justices  of  the 
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iStiiflfS  {of  County). 


peace  in  every  shire  of  this  realm,  franchise,  city,  or  borough,  or  four  of 
them  at  the  least,  whereof  one  to  be  of  the  quorum,  within  the  limits 
of  their  commissions  and  authorities,  shall  have  power  and  authority  to 
inquire,  hear,  and  determine  in  the  king's  general  sessions  of  peace,  all 
manner  of  annoyances  of  and  in  such  highways,  so  being  and  lying  next 
adjoining  to  any  ends  of  bridges  within  this  realm,  distant  from  any  one 
of  the  ends  of  such  bridges  three  hundred  foot,  and  to  do  in  every  thing 
and  things  concerning  the  making,  repairing,  and  amending  of  such 
highways,  and  every  of  them,  in  as  large  and  ample  manner,  as  they 
might  and  may  do,  to  and  for  the  making,  repairing,  and  amending  of 
bridges,  by  virtue  and  authority  of  this  present  Act." 

The  county  is,  by  the  common  law,  bound  primd  facie  to  repair  the 
road  at  the  ends  of  every  bridge,  which  bridge  it  is  bound  to  repair  ; 
the  above  statute  of  22  Hen.  VIII.  has  fixed  the  length  at  three 
hundred  feet.  {Per  Lord  Eldon,  C,  R.  v.  West  Riding  of  YorJcshire,  5 
Taunt.  284  ;  and  see  R.  v.  West  Riding  cf  Yorkshire,  AB.S  Aid.  623.) 
The  reason  why  the  county  is  thus  bound  to  repair  this  addition  to  the 
bridge  is,  that  it  is  considered  as  intimately  connected  with  the  bridge 
itself  ;  and  it  is  difficult  to  ascertain  the  precise  limits  of  the  bridge 
from  the  continuation  of  arches  on  each  side  of  the  river.  (5.  v.  West 
Riding  of  Yorkshire,  7  EaU,  588.) 

The  inhabitants  of  a  county  in  which  a  new  bridge  was  built  (before 
20th  March,  1836),  within  three  hundred  feet  of  an  old  bridge  in 
another  county,  were  held  liable  to  repair  such  new  bridge.  (/E.  v. 
Devonshire,  14  East,  477.)  The  county  of  Devon  is  divided  from  the 
county  of  Dorset  by  the  river  Yarty,  over  which  there  is  a  bridge 
maintained  by  Dorset,  the  inhabitants  of  which,  in  course,  under 
stat.  22  Hen.  VIII.  c.  5,  maintained  the  road  for  three  hundred  feet  on 
the  Devonshire  side  from  the  bridge  as  part  of  such  bridge.  At  the 
distance  of  one  hundred  and  fifty  feet  from  the  bridge  on  the  same  side, 
the  road  about  thirty  years  ago  led  through  a  ford  occasioned  by  a 
small  stream  which  runs  into  the  Yarty ;  but  about  that  time,  in  order 
to  avoid  the  inconvenience  of  the  ford,  a  smaller  bridge  was  built  over 
it  by  an  individual,  which  having  been  generally  used  by  the  public 
ever  since,  was  considered  as  having  been  adopted  by  the  county.  The 
smaller  bridge  having  fallen  into  decay,  and  requiring  repair,  the 
inhabitants  of  Devon  were  called  upon  to  repair  it ;  which  they  objected 
to  on  the  groimd  that  being  within  three  hundred  feet  of  the  former 
bridge  over  the  Yarty,  which  was  repairable  by  Dorset,  the  inhabitants 
of  Devon  were  no  more  bound  to  repair  the  smaller  bridge  than  they 
were  the  road  for  that  distance  before  that  bridge  was  built,  though 
lying  within  the  limits  of  their  county.  Whereupon  this  indictment 
was  preferred  against  them  for  the  non-repair  of  the  smaller  bridge, 
and  a  verdict  passed  for  the  crown.  And  upon  a  motion  for  a  new  trial 
Lord  Ellenhorough,  C.  J.,  said,  "  Each  is  a  substantive  bridge  in  a 
different  county,  and  the  new  bridge  cannot  be  considered  as  an 
appendage  to  the  other.  The  statute  of  Hen.  VIII.  attaches  equally 
on  the  inhabitants  of  each  county  in  respect  of  its  own  bridge.  It 
makes  no  difference  that  the  new  bridge  was  first  built  by  an  individual, 
if  it  were  afterwards  adopted  by  the  public  as  of  great  public  utility. 
While  it  continued  a  road,  it  was  repairable  as  part  of  the  old  bridge  ; 
but  now  that  there  is  a  substantive  bridge  bmlt  on  the  Devonshire  side, 
it  is  repairable  as  a  bridge  by  the  inhabitants  of  the  county  in  which  it 
is  situate,  according  to  the  statute." 

And  see  R.  v.  Inhabitants  of  Gloucestershire,  (1  C.  Sf  M.  506,)  which 
was  the  case  of  an  indictment  under  the  above  Act,  and  in  which  it 
was  considered  by  Cresswell,  J.,  "  That  it  was  not  material  to  the 
liability  of  the  county  whether  the  bridge  was  originally  necessary  for 
the  convenience  of  the  public  or  not." 

It  may  be  taken  as  a  general  rule  that  where  any  district,  corpora- 
tion, public  body,  or  private  individual,  by  prescription  or  tenure,  is 
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4.  Concern- 
ing the  Ends 
of  Bridges. 


Common  law 
liabUlty  to 
repair  the  roads 
at  ends  of 
bridges. 


When  others 
than  county 
liable. 
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ISritrges  (0/  Oomty). 


[Si  IVi 


4.  Concern-    liable  to  repaif  a  bridge,  it  is  an  intendment  tDf  \mr,  vh  the  absence  of 

ing  the^  Ends  any  evidence  to  the^contraiy,  that  the  liability  extends  to  three  hundred 

of  Bridges,     feet  of  the  approaches  at  each  end  of  the  bridge.    (JReg.  v.  lAnedn, 

-=^ Mayor,  Sc,  2  N.  <&  P.  273  ;  8  A.  dh  E.  65.)    And  such  presumption  is 

not  rebutted  by  ptoof  that  the  party  has  been  knowii  to  repail*  only 
the  fabric  of  the  bridge,  and  that  the  only  Repairs  known  to  have  been 
done  to  the  highway  have  been  performed  by  commissioners  under  a 
turnpike  road  Act.    {lb.) 

A  bridge  originally  built  by  subscription,  in  lieu  of  a  foot  bridge 
having  become  a  public  benefit,  is  chargeable  on  the  county ;  the  high- 
way, within  the  limits  of  three  hundred  feet  at  each  end,  is  bound  by 
the  same  rule  of  law  with  respect  to  it  as  the  bridge  itself,  and  the 
charge  of  the  repairs  Of  such  highway^  within  such  limit,  belongs 
primd  facie  to  the  party  charged  with  the  repair  of  the  bridge  itself ; 
and  if  the  inhabitants  of  a  county  be  indicted  for  the  non-repair  there- 
of, they  cannot  exonerate  themselves  except  by  pleading  specially  that 
some  other  is  bound  by  prescription  or  tenure  to  1-epair  the  same.  ( West 
Biding  of  Yorkshire  v.  B.,  5  Taunt.  284  ;  7  East,  588.) 

If  the  bridge  be  on  a  turnpike  road,  and  the  county  make  default 
in  repairing  the  three  hiindred  feet  at  the  end  of  a  bridge  built  before 
the  20th  March,  1836,  perhaps  the  road  trustees  might  be  made 
liable  to  the  tepair.  (See  Bussey  v.  -Btorey,  \  N.  S  M.  639 ',  4  B. 
&  Ad.  98.) 

Where  the  road  by  which  a  bridge  was  approached  passed  between 
meadows  which  were  occasionally  floioded  by  a  river,  and  for  con- 
venient access  to  the  bridge  a  raised  causeway  had  been  made,  having 
arches  or  culverts  at  intervals  for  the  passage  of  the  flood  water,  w'hich 
were  equally  necessary  to  the  safety  of  the  main  bridge  and  the  cause- 
way :  it  was  held  that  the  inhabitants  of  the  county  were  not  bound 
to  repair  such  arches,  being  at  the  distance  of  more  than  three  hundred 
feet  from  the  end  of  the  main  bridge.  {B.  v.  Oxfordshire,  1  B.<S>  Ad. 
289.) 


Bridges  built 

after  20tli  March 

1836. 

County  not  liable 

to  repedr  roads 

leading  to. 


Eaised  cause- 
ways, &c. 


Bridges  built  zj/'ter  20<A  Jfa>'cA,  1836.]-- With  respect  to  bridges  to 
be  built  after  the  20th  March,  1836,  the  5  &  6  Will.  IV.  c.  50,  s.  21, 
(the  "  General  Highway  Act,")  enacts,  "  that  if  any  bridge  shall  here- 
after be  built,  which  bridge  shall  be  liable  by  law  to  be  repaired  by 
and  at  the  expense  of  any  county  or  part  of  any  county,  then  and  in 
such  case  all  highways  leading  to,  passing  over,  and  next  adjoining  to 
such  bridge  shall  be  from  time  to  time  repaired  by  the  parish,  person, 
or  body  politic  or  corporate,  or  trustees  of  a  turnpike  road,  who  were 
by  law  before  the  erection  of  the  said  bridge  botmd  to  repair  the  said 
highways :  provided  nevertheless,  that  nothing  herein  contained  shall 
or  be  construed  to  extend  to  exonerate  or  discharge  any  county  or  any 
part  of  any  county  from  repairing  or  keeping  in  repair  the  walls,  banks, 
or  fences  of  the  raised  causeways  and  raised  approaches  to  any  such 
bridge,  or  the  land  arches  thereof." 


Manner  of 
repairing. 


Entering  lands. 


Those  who  are  bound  to  repair  public  bridges  must  make  them  of 
such  height  and  strength  as  shall  be  answerable  to  the  course  of  the 
water,  whether  it  continues  in  the  old  channel  or  makes  a  new  one. 
(1  Hawh  c.  32jS.  1.) 

Persons  bound  to  repair  county  bridges  may,  by  the  common  law  if 
necessary,  enter  on  any  adjoining  lands  for  such  repairs,  or  lay  thereon 
the  requisite  materials.     (1  Sawh.  c.  32,  s.  1.) 


s.  v.] 


3Srti(fleS  {of  County). 


Those  who  are  bound  to  repair  bridges  are  not  necessarily  bound  by 
the  common  law  to  widen  them,  at  least  the  county  are  not  so  bound. 
{It.  V.  Devonshire,  4:  B.  S  C.  670;  2  N.  &  M.  212;  Cumberland 
V.  Sea;.  Z  B.  do  P.  354.)  And  no  persons  are  compellable  to  huild, 
or  contribute  to  the  building  of  any  new  bridge,  without  an  Act  of 
parliament ;  nor  can  the  inhabitants  of  a  county,  by  their  own  autho- 
rity, merely  change  a  bridge  or  highway  from  one  place  to  another. 
(2  Imt.  700.)  But  the  statutes  14  Geo.  II.  c.33,  s.  1,  {a)  and  43  Geo. 
III.  c.  59,  s.  2,  allow  the  quarter  sessions  to  compel  the  county  to  widen 
or  change  old  bridges,  or  build  new  ones. 

The  following  is  the  enactment  of  the  43  Geo.  III.  c.  69,  s.  2,  which 
incorpoi-ates  and  supplies  many  defects  in  the  enactment  of  the  14  Geo. 
II.  c.  33,  s.  1 :  It  enacts,  "  that  where  any  bridge  or  bridges,  or  roads 
at  the  ends  thereof,  repaired  at  the  expense  of  any  county,  shall  be 
narrow  and  incommodious,  it  shall  and  may  be  lawful  to  and  for  the 
said  justices,  at  any  of  their  general  quarter  sessions,  to  order  and 
direct  such  bridge  or  bridges,  and  roads,  to  be  widened,  improved,  and 
made  commodious  for  the  public  ;  and  that  where  any  bridge  or  bridges, 
repaired  at  the  expense  of  any  county,  shall  be  so  much  in  decay  as  to 
render  the  taking  the  same  wholly  down  necessary  or  expedient,  it  shall 
and  may  be  lawful  to  and  for  the  said  justices,  at  any  of  their  said 
general  quarter  sessions,  to  order  and  direct  the  same  to  be  rebuilt, 
either  on  the  old  site  or  situation,  or  on  any  new  one  more  convenient 
to  the  public,  contiguous  to  or  within  two  hundred  yards  of  the  former 
one,  as  to  such  justices  shall  seem  meet ;  and  if,  for  the  purpose  [of 
altering  the  situation,  or  of  widening  or  enlarging  any  such  bridge  or 
bridges,  road  or  roads  as  aforesaid,  it  shall  be  necessary  to  purchase 
any  land  or  ground,  [or  by  stat.  64  Geo.  III.  o.  90,  '  any  building  or 
buildings,  or  other  erections,']  it  shall  and  may  be  lawful  for  such 
county  surveyor  or  surveyors,  by  and  under  the  direction  of  such 
justices  at  their  general  quarter  sessions  as  aforesaid,  to  set  out  and 
ascertain  the  same,  not  exceeding  in  the  whole  one  acre  at  anyone  such 
bridge  as  aforesaid,  and  to  contract  and  agree  with  the  owner  or 
owners  of  such  land,  and  persons  interested  therein,  for  the  purchase 
thereof,  either  by  a  sum  in  gross  or  by  an  annual  rent,  at  the  option  of 
such  owner  or  owners ;  and  if  the  said  surveyor  or  surveyors  cannot 
agree  with  the  said  owner  or  owners  for  the  purchase  thereof,or  the 
recompense  to  be  made  for  the  same,  or  by  reason  of  such  owner  or 
owners  not  being  to  be  found  shall  be  prevented  from  treating,  then 
and  in  every  such  case  the  said  justices  in  their  general  quarter  sessions 
shall  impannel  a  jury,  and  assess  the  compensation  and  satisfaction  for 
such  land,  and  for  the  trespass  and  damage  to  be  done  by  the  execution 
of  the  powers  of  this  Act,  in  the  same  manner  as  they  are  authorized 
and  empowered  to  do  by  the  said  above-mentioned  Act  of  the  thirteenth 
year  of  the  reign  of  his  presentMajesty,  in  relation  to  highways  ;  and  all 
and  every  the  clauses,  powers,  provisions,  exemptions,  penalties,  matters 
and  things  in  the  said  Act  contained,  as  well  with  respect  to  impannel- 
ing  juries,  examining  and  swearing  witnesses,  payment  of  expenses, 
enabling  bodies  politic,  corporate,  and  collegiate,  and  other  incapacitated 
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5.  Manner, 

<S:c.,  of 
Repairs,  Sc. 

Widening. 
Building  a  new. 
Clianging, 


may- 
alter  situation  of 
county  bridges, 


or  widen, 


or  rebuild  same. 


May  purchase 
lauds,  buildings, 
(be. 


Not  exceeding 
an  acre. 


On  disagreement 
witb  owner  a 
jury  to  assess 
compensation. 


as  under  highway 
Acts,  (repealed 
but  re-enacted 
6  &  6  WUl.  IV. 
c.  50,  s.  22). 


(a)  It  was  said  by  BvUer,  J.,  in  R. 
V.  Justices  of  Glamorganshire,  5  T.  B. 
279,  "As  to  the  power  of  justices  to 
change  roads,  by  changing  the  local 
situation  of  a  bridge,  there  certainly 
are  old  cases  against  it,  and  they 
were  properly  decided  :  because,  pre- 
vious to  statute  14  Geo.  II.  c.  33,  the 
sessions  had  no  power  to  change  the 
situation  of  bridges;   but  that  Act 


impliedly  gives  them  that  power,  for 
it  enables  them  to  purchase  lands 
adjoining  any  county  bridge, /oi-  the 
more  commodious  enlarging  and  con- 
venient rebuilding  the  same.  This, 
therefore,  impliedly  gives  them  the 
power  of  altering  the  position  of  the 
bridge  to  suit  the  convenience  of  the 
public." 

ll2 
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5.  Manner, 

&c.,  of 
Repairs,  dbc. 


Presentment  to 
be  first  made. 


Order  discre- 
tionary. 


Presentment, 


Sessions  may 
borrow  money 
on  county  rates 
for  tlie  purpose 
of  widening,  &c.. 


ISritrfieg  {of  County). 


[s.  V. 


Bridges  in 
hundreds,  ifec; 


Pulling  down  old 
bridge  before  new 
one  built  (o). 


persons,  to  sell  and  convey,  and  all  other  the  powers  and  provisions  of 
the  said  Act,  shall  be,  and  the  same  are  hereby  extended  and  applied  to 
the  works  by  this  Act  authorized  to  be  done  and  performed,  as  far  as 
the  same  are  applicable,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  if  the  same  were  herein  particularly  repeated  and  re-enacted ; 
provided  that  no  money  shall  be  applied  to  the  amendment  or  altera- 
tion of  any  such  bridge  or  bridges,  until  presentment  shall  have  been 
made  of  the  insufficiency,  inoonveniency,  or  want  of  reparation  of  such 
bridge  or  bridges,  in  pursuance  of  some  or  one  of  the  statutes  made  and 
now  in  force  concerning  public  bridges."  (See  the  other  sections  of  this 
Act,  fost,  517.) 

The  words  "  it  shall  and  may  be  lawful "  leave  it  discretionary  with 
the  justices  whether  they  will  make  the  order  for  widening  a  bridge  or 
not,  as  the  propriety  of  widening  a  bridge  depends  on  many  other  con- 
siderations besides  the  mere  fact  of  the  insufficient  width  of  the  bridge, 
such  as  the  expense  and  the  amount  of  benefit  to  the  public,  or  to 
a  particular  portion  of  the  public  and  other  matters  of  expediency 
{Re  Newport  'Bridge,  29  L.  J.  M.  C.  52.) 

The  making  of  a  presentment  is  a  condition  precedent  to  the  order, 
and  an  indictment  at  common  law  is  not  the  same  thing  as  a  present- 
ment.    {Re  Newport  Bridge,  uhi.  sup.) 

By  the  4  &  5  Vict.  c.  49  {post,  527)  justices  at  sessions  are  em- 
powered to  raise  money  on  the  credit  of  the  county  rates  for  altering, 
widening,  repairing,  improving,  or  re-building  county  bridges. 

By  54  Geo.  III.  c.  90,  s.  2,  all  the  powers  and  provisions  of  the  43 
Geo.  III.  c.  59,  (except  as  to  bridges  hereafter  to  be  erected,)  are 
extended  "  as  well  to  bridges  and  the  roads  at  the  ends  thereof  repaired 
by  the  inhabitants  of  hundreds  and  other  general  divisions  in  the  nature 
of  hundreds,  as  to  bridges  and  the  roads  at  the  ends  thereof  repaired  by 
the  inhabitants  of  counties." 

The  justices  of  Dorset  having,  under  stat.  43  Geo.  III.  c.  59,  contracted 
for  the  building  of  a  new  bridge  in  a  different  site  in  lieu  of  the  old  one, 
which  was  ruinous ;  and  having  directed  the  old  bridge  to  be  taken  down 
before  the  new  one  was  passable,  for  the  benefit  of  the  old  materials  to  be 
used  by  the  contractor  in  finishing  the  new  bridge  ;  the  Court  of  Queen's 
Bench  refused  a  lorit  of  prohibition  to  them  to  restrain  them  from 
pulling  down  the  old  before  the  new  bridge  was  passable ;  though  there 
were  strong  affidavits  of  the  inconvenience  and  loss  to  be  sustained  by 
the  neighbourhood  in  being  obliged  to  use  a  roundabout  way  in  the 
interval ;  referring  the  complaints  to  the  ordinary  remedy  by  indict- 
ment, if  the  pulling  down  the  old  bridge  under  these  circumstances 
were  a  nuisance ;  and  seeing  no  occasion  to  interfere  by  applying  a 
prompt  remedy  of  a  novel  kind  in  modern  practice,  Bayhy,  J.,  there 
asked,  "  If  the  justices  had  not  changed  the  site  of  the  bridge,  would 
they  not  have  a  right  to  use  the  materials  of  the  old  bridge  in  building 
the  new  one  ?  Then  can  they  be  obliged  to  incur  the  additional  ex- 
pense of  providing  all  new  materials  for  the  new  bridge,  because  they 
have  exercised  the  discretion  given  to  them  in  changing  it  to  another 
site  2"    {R.  V.  Justices  of  Dorsetshire,  15  Sast,  594.) 


Appointing  sur- 
veyors who  are 


VI.  Swbesoris,  iWaterials,  ^c,  for  iilejato,  ^c. 

By  stat.  22  Hen.  VIII,  c.  5,  s.  4,  the  justices  of  peace  within  the 
shires  or  ridings  wherein  such  decayed  bridges  be  out  of  cities  and 


(a)  As  to  stopping  up  old  high- 
ways before  setting  out  the  new  one, 


see  post,  "Highways,"  Vol.  II. 
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towns  corporate ;  and  if  it  be  within  cities  or  towns  corporate,  then  the 
justices  of  peace  within  every  such  city,  &c.,  or  four  of  them  at  the 
least,  (one  of  them  being  of  the  quorum,)  within  the  limits  of  their 
commissions  and  authorities,  shall  have  power  to  name  and  appoint  two 
surveyors  with  salaries  to  see  the  bridges  amended. 

And  this  business  of  surveying  the  bridges,  for  the  more  convenience, 
is  usually  annexed  by  the  justices  to  the  office  of  the  high  constable  : 
for  which  they  have  by  this  clause  power  to  allow  them  salaries. 

By  43  Geo.  III.  c.  59,  s.  1,  (called  Lord  Gower's  Act,)  surveyors  of 
county  bridges  in  England  were  empowered  to  get  materials  for  the 
repair  of  county  bridges  and  roads  at  the  ends  thereof,  and  to  remove 
obstructions,  in  the  same  manner  as  surveyors  of  highways  under  stat. 
13  Geo.  III.  c.  78.  But  the  latter  Act  is  expressly  repealed  by  the  5  &  6 
Will.  IV.  c.  60,  and  to  maintain  the  effect  of  the  enactment  in  the  43 
Geo.  III.  c.  59,  s.  1,  the  5  &  6  Will.  IV.  c.  50,  s.  22,  re-enacts  in  nearly 
the  same  terms  as  follows  :  "  that  the  several  powers  and  authorities 
hereby  vested  in  the  surveyor  of  highways,  as  well  for  the  getting  of 
materials,  as  the  preventing  and  removing  of  all  nuisances  and  annoy- 
ances, shall  be  and  the  same  are  hereby  vested  in  the  surveyor  of  county 
bridges,  and  the  roads  at  the  ends  thereof  repairable  therewith  ;  and 
the  several  penalties,  forfeitures,  matters,  and  things  in  this  Act  con- 
tained relating  to  highways  shall  be  and  the  same  are  hereby  extended 
and  applied,  as  far  as  the  same  are  applicable,  to  such  bridges,  and  the 
roads  at  the  ends  thereof  as  aforesaid,  the  said  surveyor  or  surveyors  of 
county  bridges  making  satisfaction  and  compensation  for  all  trespass 
and  damage  done  in  the  execution  of  the  powers  of  this  Act  in  such  and 
the  same  manner  as  the  surveyors  of  highways  are  required  to  make 
under  the  provisions  of  this  Act."  (See  the  various  clauses  of  the  5  &6 
Will.  IV.  c.  50,  as  to  these  powers,  post  "Righways  in  General,"  Vol.  II.) 

By  43  Geo.  Ill,  c.  59,  s.  3.  "  The  right  and  property  of  all  tools, 
implements,  timber,  bricks,  stones,  gravel,  and  other  materials,  purchased, 
gotten  or  had,  or  to  be  purchased,  gotten  or  had  by  or  by  the  order  of 
justices  in  counties,  or  the  surveyor  of  county  bridges  for  the  time 
being,  or  in  any  respect  belonging  to  such  counties,  shall  be  and  the 
same  are  hereby  vested  in  such  surveyor  for  the  time  being ;  in  whom, 
upon  any  action  or  indictment  being  commenced  or  prosecuted,  such 
property  may  be  laid." 

Sect.  4.  "  The  inhabitants  of  counties  shall  and  may  sue  for  any 
damages  done  to  bridges  and  other  works  maintained  and  repaired  at 
the  expense  of  such  counties  respectively,  and  for  the  recovering  of  any 
property  belonging  to  such  counties,  in  the  name  of  their  surveyor,  and 
also  shall  and  may  be  sued  in  the  name  of  such  surveyor ;  and  no 
action  or  prosecution  to  be  brought  or  commenced  by  or  against  the 
inhabitants  of  counties,  by  virtue  of  this  Act,  in  the  name  of  the  said 
surveyor,  shall  abate  or  be  discontinued  by  the  death  or  removal  of 
such  surveyor,  or  by  the  act  of  the  surveyor,  without  the  consent  of  the 
justices  at  their  general  quarter  sessions  assembled,  but  the  surveyor 
for  the  time  being  shall  be  deemed  the  plaintiff  or  defendant  in  such 
actions,  as  the  case  may  be  :  provided  always,  that  every  such  surveyor 
in  whose  name  any  action  or  suit  shall  be  commenced,  prosecuted,  or 
defended  in  pursuance  of  this  Act,  shall  always  be  reimbursed  and  paid 
out  of  the  monies  in  the  hands  of  the  treasurer  of  the  public  stock  of 
such  county  respectively,  all  such  costs  and  charges  as  he  shall  be  put 
imto  or  become  chargeable  with  by  reason  of  his  being  so  made  plaintiff 
or  defendant  therein  ;  and  also  all  the  costs  and  charges  of  prosecuting 
any  indictment  or  indictments,  or  other  proceedings,  against  any  person 
or  persons  whomsoever." 

Sect.  6.  "  All  orders  and  proceedings  made  and  had  within  the  county 
of  York,  relative  to  county  bridges,  shall  in  future  be  made  and  had  by 
the  justices  of  the  respective  ridings  assembled  at  the  annual  and 
general  quarter  sessions  of  the  peace  holden  the  first  whole  week  after 
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extended  to 
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Power  to  obtain 
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quarries. 


Surveyors  and 
persons  employed 
under  contracts 
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bridges. 


Consent  and 
order  of  two 
justices  neces- 
sary. 


Quarries  in 
gardens,  &c. 
not  to  be  used 
without  consent 
of  owners.  ■ 


Satisfaction  to  be 
made  for  stone, 
and  damage 
done. 


Easter,  and  at  no  other  sessions  whatever  within  such  ridings,  except 
at  such  adjournment  as  shall  be  made  at  the  above  annual  and  general 
quarter  sessions  so  holden  as  aforesaid,  for  the  express  purpose  of 
carrying  such  orders  made  as  aforesaid  into  effect ;  provided  neverthe- 
less, that  it  shall  and  may  be  lawful  for  any  two  justices  of  the  said 
ridings  respectively,  in  cases  of  emergency,  to  give  such  orders  for 
making  temporary  bridges,  or  such  temporary  repairs  as  shall  be 
necessary  for  the  temporary  accommodation  of  the  public." 

Sect.  7.  "  Nothing  herein  contained  shall  extend  to  any  bridges  or 
roads  which  any  person  or  persons,  bodies  politic  or  corporate,  is,  are,  or 
shall  be  liable  to  maintain  or  repair  by  reason  of  tenure  or  by  prescription, 
or  to  alter  or  affect  the  right  to  repair  such  bridges  or  roads." 

Stat.  54  Geo.  III.  c.  90,  s.  2,  recites,  "  And  whereas  it  is  expedient 
that  the  provisions  of  the  said  Act,  except  as  after  mentioned,  should 
be  extended  to  bridges  repaired  by  the  inhabitants  of  hundreds  and 
other  general  divisions  of  counties  ;"  and  enacts,  "  that  the  said  Act 
and  all  the  powers  and  provisions  of  stat.  43  Geo.  III.  c.  59,  (except  as 
to  bridges  hereafter  to  be  erected,)  are  extended  '  as  well  to  bridges  and 
the  roads  at  the  ends  thereof  repaired  by  the  inhabitants  of  hundreds, 
and  other  general  divisions  in  the  nature  of  hundreds,  as  to  bridges 
and  the  roads  at  the  ends  thereof  repaired  by  the  inhabitants  of 
counties.'  " 

By  stat.  55  Geo.  III.  c.  143,  s.  1,  (a)  after  reciting  the  provisions  of 
43  Geo.  III.  c.  59,  s.  1,  and  54  Geo.  III.  c.  90,  above  noticed,  and  that 
"  it  is  expedient  that  surveyors  of  county  bridges  and  other  persons, 
being  under  contract  for  the  rebuilding  or  repairing  such  bridges,  or 
bridges  repaired  by  the  inhabitants  of  hundreds  and  other  general 
divisions  of  counties  in  the  nature  of  hundreds,  should  have  a  more 
extended  power  for  procuring  materials  than  is  at  present  vested  in 
such  surveyors  of  county  bridges,  by  the  operation  of  the  said  first 
recited  Act,  '  so  far  as  relates  to  the  procuring  of  stone  for  such  pur- 
poses from  quarries  ;'  it  is  enacted,  "  that  it  shall  and  may  be  lawful  to 
and  for  every  surveyor  of  such  bridges  in  each  and  every  county  within 
that  part  of  the  United  Kingdom  called  England,  appointed  or  to  be 
appointed  by  the  justices  at  any  general  quarter  sessiojas  of  the  peace  to 
be  holden  for  such  county ;  and  also  to  and  for  the  bridge  master  or  all 
and  every  persons  or  person  who  may  at  the  passing  of  this  Act,  or 
from  and  after  the  passing  thereof,  be  under  contract  for  the  rebuilding 
or  repairing  of  any  public  bridge,  built  or  repaired  at  the  expense  of 
the  inhabitants  of  any  such  county,  hundred,  or  general  division  as 
aforesaid ;  and  such  surveyor  and  surveyors  and  also  such  other  person 
or  persons,  are  hereby  authorized  and  empowered,  with  the  consent  and 
by  the  order  of  two  justices  of  the  peace,  acting  for  the  county  in  which 
such  bridge  is  intended  to  be  rebuilt  or  repaired,  first  had  and  obtained 
for  that  purpose,  to  search  for,  work,  dig,  get  and  carry  away  any  stone, 
in,  from  or  out  of  any  quarry  or  quarries  whatsoever,  within  the 
county  or  counties  to  which  such  bridge  may  belong  ;  other  than  and 
except  such  quarries  as  may  be  situated  within  a  garden,  yard,  avenue 
to  a  house,  lawn,  park,  paddock,  or  inclosed  plantation,  or  as  may  now 
or  hereafter  have  ornamental  timber  trees  growing  thereon,  without  the 
license  or  consent  of  the  owner  or  owners  of  such  quarry  or  quarries, 
as  such  surveyor  or  other  person  or  persons  shall  judge  necessary  for 
the  rebuilding  or  repairing  of  such  bridges  respectively,  provided  such 
quarry  or  quarries  shall  have  been  worked  within  the  last  three  years 
preceding  the  time  when  such  bridge  shall  be  about  to  be  rebuilt  or  re- 
paired; the  said  surveyor  or  other  person  or  persons  making  such 


(ffl)  This  enactment  does  not  seem 
affected  by  the  5  &  6  Will.  IV.  c.  60, 
s.  21,  cmte,  514,  for  the  13  Geo.  III. 


c.  78,  s.  81,  contained  similar  powers 
to  those  contained  in  s.  64  of  the  5  & 
6  Will.  ly. 


S.  VI,J 


IStiirgesi  (0/  County). 


S19 


Witnesses  before 
jury  may  be 
examined  on 


satisfaction  and  recompense  for  the  value  of  sucji  atone,  and  also  for  the  6. 

damage  to  be  done  to  such  quarry  or  quarries  by  the  getting  and  carry-  Materials,  &c. 

ing  away  the  same,  as  sha,ll  be  agreed  upon  between  him  Qr  them  and  

the  owner,  occupier,  or  other  person   interested  in  such  quarry  or 

quarries  respectively ;  and  in  case  they  cannot  agree,  or  such  owner  or  On  refusal  to 

occupier  or  other  person  interested  shall  refuse  to  treat,  then  and  in  'anie  vX™f  '" 

every  si;ch  case  the  justices  of  the  peace  at  their  general  or  quarter  stones  and 

sessions,  or  any  two  or  more  of  them  appointed  for  that  purpose,  four-   amo™*  of  damage 
.„„     J       )       J      X.      •        1-  .  j.'^'li  n  •        ^   J.  'i  J.1       to  be  ascertained 

teen  days'  notice  havmg  been  given  to  the  owner  or  his  agent  of  the   by  a  jury, 
intention  to  require  a  jury,  shall  cause  the  value  of  such  stones  and 
amount  of  such  dama,ge  to  be  inquired  into  and  ascertained  by  a  jury 
of  indifferent  men  of  the  county,  riding,  division,  city,  town,  liberty,  or 
precinct  wherein  the  same  shall  be  situated  :  and  to  that  end  shall 
summon  and  call  before  such  jury  and  examine  upon  oath  (which  oath 
any  two  or  more  of  such  justices  of  the  peace  is  and  are  hereby  em- 
powered to  administer)  any  person  or  persons  whomsoever ;  and  such   "ati"- 
justices  of  the  peace,  or  any  two  of  them,  shall,  by  ordering  a  view  or  View, 
otherwise,  use  all  ways  and  means  for  the  information  of  themselves 
and  of  such  jury  in  the  premises  ;  and  when  such  jury  shall  have  y*^°*  °^ 
inquired  of  and  ascertained  the  value  of  such  stones  and  amount  of  such 
damage,  the  said  justices  of  the  peace  shall  thereupon  order  that  the 
sum  oi:  sums,  which  shall  so  appeax  to  be  the  value  of  such  stones  and 
amount  of  such  damage  shajl  he  paid  ;  which  verdict  or  inquisition  and  Verdict  of  jury 
order  shall  be  filed  of  record  by  the  clerk  of  the  peace,  or  other  officer   clerk  S!peac'e'' 
having  the  custody  of  the  records  of  the  said  county,  riding,  division, 
city,  town,  liberty,  or  precinct,  and  shall  be  final  and  conclusive  to  all  'Verdict  final, 
intents  and  purposes  whatsoever,  against  all  parties  and  persons  whom- 
soever claiming  or  to  claim  in  possession,  remainder,  reversion,  or 
otherwise,  their  heirs  and  siiccessoirs,  as  well  absent  as  present,  infants, 
lunatics,  idiots,  and  persons  under  coverture  or  any  other  disability 
whatsoever,  corporations,  guardians,  committees,  husbands,  trustees,  and 
attornies,  or  any  person  or  persons  whomsoever." 

Sect.  2.  "  And  for  the  summoning  and  returning  such  juries,  it  is  justices  may 
further  enacted,  that  snch  justices  of  the  peace,  or  any  two  of  tliem,   recpire  sheriffs 
may  jssue  their  warrant  or  warrants  to  the  sheriff  or  bailiff  of  any  par- 
ticular county,  riding,  division,  city,  town,  liberty,  or  precinct,  within 
the  limits  of  which  the  quarry  or  quarries  shall  be  situated,  requiring 
him  to  impannel,  summon  and  return  an  indifferent  jiiry  of  twenty- 
four  persons  qualified  to  serve  on  juries  to  appear  before  the  said 
justices,  or  any  two  of  them,  at  such  time  and  places  as  in  such  warrant 
or  warrants  shall  be  appointed  ;  and  such  sheriff  or  bailiff  is  and  are 
hereby  required  to  impannel,  summon   and  return  such  number  of 
persons  accordingly ;  and  out  of  the  persons  s,o  impannelled,  summoned 
and  returned,   or  out  of  such  of  them  as  shall  appear  upon  such 
summons,  the  justices  of  the  peace,  or  any  two  of  them,  shall,  and  they 
are  hereby  empowered  and  required  to  draw  by  ballot,  and  to  swear  or 
cause  to  be  sworn,  twelve  men,  who  shall  be  the  jury  for  the  purposes 
aforesaid ;  and  in  default  of  a  sufficient  number  of  jurymen  so  returned, 
the  said  sheriff  or  bailiff  shall  take  such  other  honest  and  indifferent 
men  of  the  bystanders,  or  that  can  speedily  be  procured  to  attend  that 
service,  to  make  up  the  number  of  twelve  ;  and  all  persons  concerned 
shall  have  their  lawful  challenge?  against  any  of  the  said  jurymen  when 
they  come  to  be  sworn  ;  a,nd  the  said  justices  of  the  peace,  or  any  two 
of  them,  shall  haye  po\f er  from  time  to  time  tp  impose  a  fine  or  fines  on  Jmy  refusing  to 
such  sheriff  or  bailiff,    or  his  deputy    or    deputies,   making  default  •  ^^^ "  ^^ 
thereof  in  the  premises,  and  on  any  of  the  persons  who  shall  be  summoned 
and  returned  on  such  jury,  and  who  shall  not  appear,  or,  appearing, 
shall  refuse  to  be  sworn  on  the  said  jury,  or  being  sworn,  shall  refuse  to 
give  or  shall  not  give  a  verdict,  or  shall  in  any  other  manner  wilfully  Witnesses  refus- 
neglect  his  or  their  duty  therein,  and  also  on  any  person  who,  being  ^^^^^^y^ 
summoned  and  required  to  give  evidence  before  the  said  jury,  shall 


or  bailiffs  to 
return  juries. 


Jury. 
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refuse  or  neglect  to  appear,  or,  appearing,  shall  refuse  to  be  sworn  or  to 
give  evidence,  so  that  no  such  fine  be  more  than  ten  pounds,  nor  less 
than  twenty  shillings  on  any  one  person  for  one  ofience." 

Sect.  3.  "In  case  any  jury  shall  give  in  and  deliver  a  verdict  for 
more  money,  as  the  value  of  such  stones  and  amount  of  such  damage, 
than  what  shall  have  been  offered  for  the  purchase  thereof  by  such 
surveyor  or  other  person  or  persons  as  aforesaid,  the  costs  and  expenses 
of  summoning  and  maintaining  the  jury  and  witnesses  shall  be  borne 
and  paid  out  of  the  rates  to  be  collected  within  such  county  respec- 
tively ;  but  if  such  jury  shall  give  in  and  deliver  a  verdict  for  no  more, 
or  for  less  money,  than  the  money  which  shall  have  been  so  offered  by 
such  surveyor  or  other  person  or  persons  as  aforesaid,  then  the  costs 
and  expenses  of  summoning  and  maintaining  the  said  jury  and  witnesses 
shall  be  borne  and  paid  by  the  person  or  persons  with  whom  such  con- 
troversy or  dispute  touching  the  value  of  such  stones  and  amount  of 
such  damage  shall  arise,  and  shall  be  levied  by  the  warrant  of  one  of 
the  said  justices  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  made  liable  to  the  payment  thereof." 

Sect.  4.  "  If  any  person  or  persons  shall  or  may  think  himself,  her- 
self, or  themselves  aggrieved  by  any  thing  done  or  to  be  done  in  pur- 
suance of  this  "Act,  such  person  or  persons  may,  within  the  space  of 
three  calendar  months  next  after  the  cause  of  complaint  shall  have 
arisen,  appeal  to  the  justices  of  the  peace  at  any  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  limit  wherein  the  cause  of 
complaint  shall  arise  ;  every  such  appellant  first  giving  or  causing  to 
be  given  fourteen  days'  notice  (a)  at  least  in  writing,  of  his  or  her 
intention  to  bring  such  appeal,  and  of  the  cause  or  matter  thereof,  to 
the  person  or  persons  against  whom  such  complaint  shall  be  made,  and 
within  three  days  next  after  such  notice  entering  into  a  recognizance 
before  some  justice  of  the  peace  acting  for  the  county  wherein  the  cause 
of  complaint  shall  arise,  with  two  sufficient  sureties  conditioned  to  try 
such  appealj  and  to  abide  by  the  order  of  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  session  aforesaid ;  and  the  said  justices 
at  such  session,  upon  due  proof  of  such  notice  being  given  as  aforesaid, 
and  of  the  entering  into  such  recognizance,  shall  hear  and  finally  deter- 
mine the  cause  and  matter  of  every  such  appeal  in  a  summary  way,  and 
make  such  award  to  the  party  appealing  or  appealed  against,  as  the 
said  justices  shall  think  proper ;  and  the  determination  of  such  justices 
so  assembled  shall  be  binding  and  conclusive  to  all  intents  and  pur- 
poses." 

Tolls  of  materials       By  stat.  3  Geo.  IV.  c.  126,  s.  32,  {posi,  "Sighioays,  Tii/rwpike,"  Vol. 

or  repairs.  j  j  j  materials  for  the  repairs  of  bridges  carried  along  a  turnpike  road 

are  exempted  from  toll.    (See  Osmond  v.  Widdicombe,  Z  B.  S  Aid.  49.) 


Notice  of. 


Becognizance. 


Justices  to  deter- 
miue  matter 
of  appeal. 


VII.  ^&«(ssmmt&  anir  aionttacts  Ux  l^tpam,  ^c. ; 

Assessments,  lie.  Assessments  for  Repairing,  cfic] — The  mode  of  taxing  and  collecting 
the  monies  necessary  for  the  repairs  of  bridges,  and  the  highways  at 
the  ends  thereof,  was  regulated  in  the  first  instance  by  22  Hen.  VIII. 
c.  5,  and  afterwards  by  the  1  Anne,  stat.  1,  o.  18,  and  the  12  Geo.  II.  o. 
29,  s.  1. 


(a)  As  to  appeals  in  general,  and 
the  requisite  notice  and  recognizance, 


see  ante,  "Appeal." 
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By  the  22  Hen.  VIII.  c.  5,  s.  4,  "  in  every  such  case  {ante,  516,) 
where  it  cannot  be  known  and  proved  what  persons,  lands,  tenements 
and  bodies  politic  owen  to  make  and  repair  such  bridges,  that  for 
speedy  reformation  and  amending  of  such  bridges,  the  justices  of  peace 
within  the  shires  or  ridings  wherein  such  decayed  bridges  been  out  of 
cities  and  towns  corporate,  and  if  it  be  within  cities  or  towns  corporate, 
then  the  justices  of  peace  within  every  such  city  or  towns  corporate,  or 
four  of  the  said  justices  at  the  least,  whereof  one  to  be  of  the  quorum, 
shall  have  power  and  authority  within  the  limits  of  their  several  com- 
missions and  authorities,  to  call  before  them  the  constables  of  every 
town  and  parish  being  within  the  shire,  riding,  city,  or  town  corporate, 
as  well  within  liberty  as  without,  wherein  such  bridges  or  any  parcels 
thereof  shall  happen  to  be,  or  else  two  of  the  most  honest  inhabitants 
within  every  such  town  or  parish  in  the  said  shire,  riding,  city,  or  town 
corporate,  by  the  discretion  of  the  said  justices  of  peace,  or  four  of  them 
at  the  least,  whereof  one  to  be  of  the  quorum,  and  at  and  upon  the  ap- 
pearance of  such  constables  or  inhabitants  the  said  justices  of  peace  or 
four  of  them,  whereof  one  to  be  of  the  quorum,  with  the  assent  of  the 
said  constables  or  inhabitants,  shall  have  power  and  authority  to  tax 
and  set  every  inhabitant  in  any  such  city,  town  or  parish  within  the 
limits  of  their  commissions  and  authorities,  to  such  reasonable  aid  and 
sum  of  money  as  they  shall  think  by  their  discretions  convenient  and 
sufficient  for  the  repairing,  re-edifying  and  amendment  of  such  bridges, 
and  after  such  taxation  made,  the  said  justices  shall  cause  the  names 
and  sums  of  every  particular  person  so  by  them  taxed  to  be  written  in 
a  roll  indented,  and  shall  also  have  power  and  authority  to  make  two 
collectors  of  every  hundred,  for  collection  of  all  such  sums  of  money  by 
them  set  and  taxed,  which  collectors,  receiving  the  one  part  of  the  said 
roll  indented,  under  the  seals  of  the  said  justices,  shall  have  power  and 
authority  to  collect  and  receive  all  the  particular  sums  of  money  therein 
contained,  and  to  distrain  every  such  inhabitant  as  shall  be  taxed  and 
refuse  payment  thereof  in  his  lands,  goods  and  chattels,  and  to  sell  such 
distress,  and  of  the  sale  thereof  retain  and  perceive  all  the  money  taxed, 
and  the  residue  (if  the  distress  be  better)  to  deliver  to  the  owner 
thereof,  and  that  the  same  justices  or  four  of  them,  within  the  limits  of 
their  commissions  and  authorities,  shall  also  have  power  and  authority 
to  name  and  appoint  two  surveyors,  which  shall  see  every  such  decayed 
bridge  repaired  and  amended  from  time  to  time,  as  often  as  need  shall 
require,  to  whose  hands  the  said  collectors  shall  pay  the  said  sums  of 
money  taxed  and  by  them  received  ;  and  that  the  collectors,  and  sur- 
veyors and  every  of  them,  and  their  executors  and  administrators  of 
them  and  every  of  them,  from  time  to  time  shall  make  a  true  declara- 
tion and  account  to  the  justices  of  peace  of  the  shire,  riding,  city,  or 
town  corporate  wherein  they  shall  be  appointed  collectors  or  surveyors, 
or  to  four  of  the  same  justices,  whereof  one  to  be  of  the  quorum,  of  the 
receipts,  payments  and  expenses  of  the  said  sums  of  money ;  and  if 
they  or  any  of  them  refuse  that  to  do,  then  the  same  justices  of  peace  or 
four  of  them,  from  time  to  time,  by  their  discretions,  shall  have  power 
and  authority  to  make  process  against  the  said  collectors  and  surveyors, 
and  every  of  them,  their  executors  and  administrators,  and  the  execu- 
tors and  administrators  of  every  of  them,  by  attachments  under  their 
seals,  returnable  at  the  general  sessions  of  the  peace,  and,  if  they  appear, 
then  to  compel  them  to  account  as  is  aforesaid,  or  else  if  they  or  any  of 
them  refuse  that  to  do,  then  to  commit  such  of  them  as  shall  refuse  to 
wards,  there  to  remain  without  bail  or  mainprize  till  the  said  declara- 
tion and  account  are  truly  made." 

Sect.  6.  "  Provided  always,  that  this  Act  or  any  thing  therein  con- 
tained be  not  prejudicial  to  the  liberties  of  the  five  ports  or  members  of 
the  same ;  and  for  reformation  of  annoyances  of  bridges  within  the  said 
ports  and  members." 
Sect.  8.  "  The  justices  of  peace  or  four  of  them  shall  have  full  power 
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22  Hen.  VJII. 
c.  5,  concerning 
the  amending  of 
bridges  further 
continued. 


^Xiast^  (o/  Omnty). 


[S.  TO. 
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of  peace  may 
aasess  every 
town,  ^c.,iQ 
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Treasurer  to  be 
.  appointed,  and 
monies  how 
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and  authority  to  allow  suoL.  reasonable  costs  and  charges  to  the  said 
aurveyors  and  collectors  as  by  their  discretions  shall  be  thought  con- 
venient." 

By  the  1  Anne,  st.  1,  c.  18,  after  reciting,  "  Whereas  by  an  Act  of  par^ 
liament  in  the  two-and-twentieth  year  of  the  reign  of  King  Henry  tjie 
Eighth,  intituled  '  An  Act  concerning  repairing  and  ajnending  of 
bridges  in  the  highways/  it  is  amongst  other  things  therein  enacted, 
that  in  every  case  where  it  cannot  be  known  and  proved  that  persons, 
lands,  tenements  and  bodies  politic  ought  to  make  and  repair  such 
bridges,  that  for  speedy  reformation  and  amending  of  such  bridges  the 
justices  of  the  peace  within  their  several  counties,  shires,  ridings, 
divisions,  cities  and  towns  corporate,  or  any  four  of  them,  whereof  one 
to  be  of  the  quorum,  shall  within  the  limits  of  their  several  commissions 
call  before  them  the  constables  of  every  town  and  parish,  or  else  two  of 
the  most  honest  inhabitants  of  every  town  and  parish,  and  with  the 
assent  of  the  said  constables  or  inhabitants,  shall  tax  and  set_  every 
inhabitant  in  such  city,  town  and  parish  to  such  reasonable  aid  and 
sums  of  money  as  they  shall  think  by  their  discretions  convenient,  for 
the  repairing  of  such  bridges,  and  after  such  taxation  made  shall  cause 
the  names  and  sums  of  every  particular  person  so  by  them  taxed  to  be 
written  in  a  roll  indented,  one  part  whereof  is  to  be  delivered,  under 
the  hands  and  seals  of  the  said  justices,  to  two  collectors  appointed  by 
the  said  justices  for  every  hundred,  who  are  thereby  empowered  to 
collect  the  same,  which  method  and  manner  of  taxing  and  collecting 
the  said  money  for  repair  of  decayed  bridges  and  the  highways  there- 
unto adjoining,  having  by  long  experience  been  found  very  trouble-! 
some,  burthensome  and  chargeable  to  the  several  counties,  cities,  towns 
corporate,  ridings,  and  divisions  ;  and  whereas  in  many  places  within 
this  kingdom  more  money  than  is  necessary  for  the  repair  of  such 
bridges  hath  been  taxed  and  collected,  or  the  money,  which  hath  been 
so  taxed  and  collected  hath  been  misemployed,  and  not  laid  out  in  the 
repair  of  such  bridges  as  was  intended  ;  for  remedy  of  all  which  mis? 
chiefs  and  inconveniences  for  the  future,  it  is  enacted,  that  all  and  every 
the  clauses,  matters  and  things  in  the  said  Act  of  the  two-and-twentieth 
year  of  the  reign  of  the  said  King  Henry  the  Eighth  not  hereby  altered 
shall  be  and  continue  in  full  force  and  virtue,  to  all  intents,  constpacr 
tions,  and  purposes  whatsoever,  relating  to  the  repairing  of  decayed 
bridges  and  the  highways  thereunto  adjoining." 

Sect.  2.  "  For  the  more  easy  taxing  and  coUecting  of  the  money  for 
the  repair  of  decayed  bridges,  and  that  the  same  may  be  duly  applied 
to  the  purposes  for  which  it  is  intended,  the  justices  of  the  peace  within 
the  several  limits  of  their  commissions,  shall  at  their  general  or  quarter 
sessions  of  the  peace,  from  and  after  the  first  day  of  May  which  shall 
be  in  the  year  of  our  Lord  1702,  have  full  power  and  authority,  upon 
due  presentment  to  them  made,  that  any  bridge  within  their  respective 
commissions  or  authorities  is  out  of  repair,  and  which  by  them  hath 
usually  or  ought  to  have  been  repaired  and  maintained,  to  assess  upon 
every  town,  parish  or  place  within  their  respective  commissions,  in 
proportions  upon  respective  town  and  parish  as  they  usually  have  been 
assessed,  towards  the  repair  of  bridges  ;  which  money  so  assessed  as 
aforesaid  shall  be  levied  and  collected  by  the  respective  constables  of 
each  parish,  township,  hamlet  or  vill,  or  by  such  other  person  and  per" 
sons,  and  in  such  manner  as  the  said  justices  by  their  order  at  such 
sessions  shall  in  that  behalf  direct  and  appoint,  and  the  money  thereby 
raised  shall  (by  such  constables  or  other  persons  so  as  aforesaid  by  them 
collected)  be  paid  over  by  them  to  the  high  constables  of  every 
hundred  in  any  such  county,  city,  riding,  or  division,  in  six  days  after 
they  shall  have  received  the  same,  and  the  high  constables  shall  and  are 
hereby  required,  in  ten  days  after  their  receipt,  to  pay  the  same  into 
the  hands  of  such  person  and  persons  as  the  said  justices  by  their  order 
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at  such  sessions  shall  direct  and  appoint  to  be  treasurers  and  receivers      7.  Assess- 
of  the  same,  and  the  money  thereby  raised  shall  be  employed  and      merits,  the. 

accounted  for  according  to  the  orders  and  directions  of  the  said  justices  

for  and  towards  the  amending  of  such  decayed  bridges  and  the  high' 

ways  at  the  end  of  the  said  bridges,  from  time  to  time  as  need  shall 

require  ;  and  the  said  assessments  shall  be  levied  by  distress  and  sale   Onnonpayment, 

of  the  goods  of  every  person-so  assessed  not  paying  the  same  within  ten  aSatresa 

days  after  demand,  rendering  the  overplus  of  the  value  of  the  goods  so 

distrained  to  the  owner  and  owners  thereof,  the  necessary  charges  of 

making  and  selling  such  distress  being  first  deducted." 

Sect.  3.  "  And  to  the  end  that  the  money  which  is  hereby  intended  Penalty  on  con- 
to  be  assessed  and  levied  may  be  duly  collected,  paid  and  applied  to  the  ^'*'''^- 
several  purposes  for  which  it  is  intended,  it  is  enacted,  that  every  high 
constable,  churchwarden,  overseer  of  the  poor  or  petty  constable,  or 
other  person  that  shall  neglect  to  assess,  collect  or  pay  the  money 
hereby  intended  to  be  raised  as  is  hereinbefore  directed,  shall  for  every 
such  offence  forfeit  the  sum  of  forty  shillings,  and  every  treasurer  that 
shall  pay  any  money  but  by  order  of  such  justices  of  the  peace  at  such 
sessions  (which  order  the  said  justices  are  hereby  required  and  com- 
manded to  make  only  for  the  building,  repairing  or  amending  such 
bridges  and  the  highways  at  the  end  of  such  bridges  as  aforesaid)  shall 
for  every  such  offence  forfeit  the  sum  of  five  pounds." 

Sect.  6.   "  The  said  justices  of  the  peace  at  such  general  quarter  Justices  to  allow 
sessions  as  aforesaid  shall  have  full  power  and  authority  to  allow  such  ^^- ""  t'lepo'^d, 
persons  concerned  in  the  execution  of  this  present  Act  any  sum  not  ex- 
ceeding threepence  in  the  pound." 

Sect.  7.  "  If  any  action  or  suit  shall  be  hereafter  commenced  or  pro-  Cf™«ral  issue 
secuted  against  any  person  or  persons  by  this  Act  authorized  to  put 
the  same  in  execution,  every  person  or  persons  so  sued  may  plead  the 
general  issue,  and  give  this  Act,  or  the  said  recited  Act  made  in  the 
two-and-twentieth  year  of  the  reign  of  King  Henry  the  Eighth,  and 
the  special  matter  in  evidence  ;  and  if  the  plaintiff  shall  become  nonsuit 
or  forbear  further  prosecution,  or  suffer  discontinuance,  or  if  a  verdict 
pass  against  him  or  her,  the  said  defendant  and  defendants  shall 
recover  his  and  their  double  costs,  for  which  he  and  they  shall  have  Double  costs, 
the  like  remedy  as  in  cases  where  costs  by  law  are  given  to  defendants.'' 
But  now  by  the  5  &  6  Vict,  o,  97,  s.  2,  the  defendant  shall  have  such 
costs  taxed  to  him  as  will  fully  indemnify  him.  (See  "  Justices,"  Vol. 
III.) 

Sect.  8.  "Provided  always,  that  this  Act  nor  any  thing  therein  con-  Persons  and 
tained  shall  excuse  or  discharge  any  particular  persons,  estates  or  *''"'ga  <=='empted. 
places  from  repairing  any  bridge  which  they  have  heretofore  usually 
repaired." 

Sect.  9.  "  All  the  penalties  and  forfeitures  incurred  by  this  Act  shall  ?'?^^' '""' '" 
be  applied  towards  the  repairing  the  said  bridges  and  highways  at  the    *  *"    ' 
ends  of  the  same." 

By  12  Geo.  II.  c.  29,  s.  1,  the  charges  of  repairing  and  amendinff  E^enses  payable 
bridges  and  highways  at  the  ends  of  bridges,  shall  be  paid  out  of  the  ^tes.  """^  ' 
general  county  rate. 

Sect.  13.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
no  part  of  the  money  to  be  raised  and  collected  in  pursuance  of  this 
Act  shall  be  applied  to  the  repair  of  any  bridges,  gaols,  prisons  or 
houses  of  correction,  until  presentments  be  made  by  the  respective 
grand  juries,  at  the  assize,  great  sessions,  general  gaol  delivery,  or 
general  or  quarter  sessions  of  the  peace  held  for  any  county,  riding, 
division,  city,  town  corporate,  or  liberty,  of  the  insufficiency,  imion.- 
veniency  or  want  of  reparation  of  their  bridges,  gaols,  prisons,  or 
houses  of  correction," 

Sect.  14.  "That  from  and  after  the  first  day  of  June,  one  thousand  ^^^^^f 
seven  hundred  and  thirty-nine,  when  any  public  bridges,  ramparts,  repairs. 
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banks  or  cops,  ov  other  works,  are  to  be  repaired  at  the  expense  of  any 
county,  city,  riding,  hundred,  division,  libei'ty  or  town  corporate,  it 
•  shall  and  may  be  lawful  to  and  for  the  justices  of  the  peace  at  their 
general  or  quarter  sessions  respectively,  or  the  greater  part  of  them 
then  and  there  assembled,  if  they  think  proper  and  convenient,  after 
presentment  (a)  to  be  made  as  aforesaid  of  the  want  of  reparation  of 
such  bridges,  ramparts,  banks  or  cops,  to  contract  and  agree  with  any 
person  or  persons  for  rebuilding,  repairing  and  amending  of  such 
bridges,  ramparts,  banks  or  cops,  as  shall  be  within  their  respective 
counties,  cities,  ridings,  hundreds,  divisions,  liberties  or  towns  corporate, 
and  all  other  works  wifiich  are  to  be  repaired  and  done  by  assessment 
on  the  respective  counties,  cities,  ridings,  hundreds,  divisions,  liberties 
or  towns  corporate,  for  any  term  or  terms  of  years,  not  exceeding -seven 
years,  at  a  certain  annual  sum,  payment  or  allowance  for  the  same  ; 
such  contractor  or  contractors  giving  sufficient  security  for  the  due  per- 
formance thereof,  to  the  respective  clerk  of  the  peace  for  the  time 
being,  or  the  town  clerk,  high  bailiff,  or  chief  officer  of  any  county, 
town  corporate  or  liberty ;  and  that  such  justices  at  their  respective 
general  or  quarter  sessions  shall  give  public  notice  of  their  intention  of 
contracting  with  any  person  or  persons  for  rebuilding,  repairing,  and 
amending  the  bridges,  ramparts,  banks  or  cops,  and  other  works  afore- 
said ;  and  that  such  contracts  shall  be  made  at  the  most  reasonable 
price  or  prices  which  shall  be  proposed  by  such  contractors  respectively; 
and  that  all  contracts  when  agreed  to,  and  all  orders  relating  thereto, 
shall  be  entered  in  a  book,  to  be  kept  by  the  respective  clerk  of  the 
peace  for  the  time  being,  or  the  town  clerk,  high  bailiff  or  chief  officer 
of  any  city,  town  corporate  or  liberty  for  that  purpose ;  who  is  and  are 
hereby  required  to  keep  them  amongst  the  records  of  such  county,  city, 
town  corporate  or  liberty,  to  be  from  time  to  time  inspected  at  all 
seasonable  times  by  any  of  the  said  justices  within  the  limits  of  their 
commissions  ;  and  by  any  person  or  persons  employed  or  to  be  employed 
by  any  parish,  township  or  place,  contributing  to  the  purposes  of  this 
Act,  without  fee  or  reward." 

By  52  Geo.  III.  c.  110,  s.  1,  reciting,  that  by  stat.  12  Geo.  II.  c.  29, 
"  No  part  of  the  money  to  be  raised  and  collected  in  pursuance  of  this 
Act  shall  be  applied  to  the  repair  of  any  bridges,  gaols,  prisons,  or 
houses  of  correction,  until  presentments  be  made  by  the  respective 
grand  juries  at  the  assize,  great  sessions,  general  gaol  delivery,  or 
general  or  quarter  sessions  of  the  peace,  held  for  any  county,  ridiDg, 
division,  city,  town  corporate,  or  liberty,  of  the  insufficiency,  inoon- 
veniency,  or  want  of  reparation  of  their  bridges,  gaols,  prisons,  or 
houses  of  correction ;  and  it  is  further  enacted,  that  from  and  after  the 
1st  day  of  June,  1739,  when  any  public  bridges,  ramparts,  banks  or 
cops,  or  other  works,  are  to  be  repaired  at  the  expense  of  any  county, 
city,  riding,  hundred,  division,  liberty  or  town  corporate,  it  shall  and 
may  be  lawful  to  and  for  the  justices  of  the  peace  at  their  general  or 
quarter  sessions  respectively,  or  the  greater  part  of  them  then  and  there 
assembled,  if  they  think  proper  and  convenient,  after  presentment  to  be 
made  as  aforesaid  of  the  want  of  reparation  of  such  bridges,  ramparts, 
banks  or  cops,  to  contract  and  agree  with  any  person  or  persons  for 
rebuilding,  repairing,  and  amending  of  such  bridges,  ramparts,  banks  or 
cops,  as  shall  be  within  their  respective  counties,  cities,  ridings, 
hundreds,  divisions,  liberties,  or  towns  corporate,  and  all  other  works 
which  are  to  be  repaired  and  done  by  assessment  on  the  respective 
counties,  cities,  ridings,  hundreds,  divisions,  liberties,  or  towns  corpo- 
rate, for  any  term  or  terms  of  years  not  exceeding  seven  years,  at  a 
certain  annual  sum,  payment  or  allowance  for  the  same,  such  contractor 


(a)  But  now  this  presentment  is  unnecessary,  62  Geo.  III.  c.  110,  s.  1,  infra. 
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or  contractors  giving  sufficient  security  for  the  due  performance  to  the      ' 
respective  clerk  of  the  peace  for  the  time  being,  or  the  to-wn  clerk,  high      ments,  (be. 

bailiff  or  chief  officer  of  any  city,  town  corporate,  or  liberty  ;  and  that    " 

such  justices  at  their  respective  general  or  quarter  sessions  shall  give 
public  notice  of  their  intention  of  contracting  with  any  person  or  per- 
sons for  rebuilding,  repairing,  and  amending  the  bridges,  ramparts, 
banks  or  cops,  and  other  works  aforesaid,  and  that  such  contracts  shall 
be  made  at  the  most  reasonable  price  or  prices  which  shall  be  proposed 
by  such  contractors  respectively ;  and  that  aU  contracts  when  agreed 
to,  and  all  orders  relating  thereto,  shall  be  entered  in  a  book  to  be  kept 
b}'  the  respective  clerk  of  the  peace  for  the  time  being,  or  the  town 
clerk,  high  bailifij  or  chief  officer  of  any  city,  tdVn  corporate  or  liberty, 
for  that  purpose,  who  is  and  are  hereby  required  to  keep  them  amongst 
the  records  of  such  county,  city,  town  corporate  or  liberty,  to  be  from 
time  to  time  inspected  at  all  seasonable  times  by  any  of  the  said  justices  ^ 

within  the  limits  of  their  commissions,  and  by  any  person  or  persons 
employed  or  to  be  employed  by  any  parish,  township,  or  place,  con- 
tributing to  the  purposes  of  this  Act,  without  fee  or  reward :  and 
whereas  great  expense  in  the  repairs  of  county  bridges,  ramparts, 
banks,  cops,  and  other  works  appertaining  to  the  same,  and  of  the  roads 
over  the  same,  and  of  so  much  of  the  roads  at  the  ends  thereof  as  by 
law  is  to  be  repaired  at  the  expense  of  any  county,  riding,  hundred, 
division,  liberty  or  town  corporate,  and  great  inconvenience  to  the 
public  may  be  often  in  a  great  measure  prevented  by  the  timely  and 
immediate  repair  of  any  inconsiderable  damage,  injury,  defect,  or  sud- 
den want  of  repair  or  amendment  of  the  same,  without  the  delay  which 
must  generally  arise  from  the  necessity  imposed  by  the  aforesaid  Act, 
of  a  presentment  by  the  grand  jury  at  the  assize,  great  sessions,  or 
genei-al  or  quarter  sessions  of  the  peace  held  for  any  county,  city,  riding, 
division,  town  corporate  or  liberty,  of  the  want  of  reparation  of  the 
same  ;  by  means  of  which  delay  the  aforesaid  want  of  repair  is  often 
very  much  increased,  to  the  great  expense  of  the  county  and  great  in- 
convenience of  the  public  :  and  whereas  it  is  also  expedient  that  the 
justices  of  the  peace  of  any  county,  city,  riding,  division,  town  corpo- 
rate or  liberty,  at  their  general  quarter  sessions  respectively,  before  any 
presentment  shall  have  been  made  as  aforesaid,  as  directed  by  the  afore- 
said Act,  of  the  want  of  repair  of  such  roads,  should  be  enabled  without 
any  such  presentment  to  contract  and  agree  with  certain  persons  herein- 
after mentioned,  for  the  repairing  and  amending  of  the  same  ;  and  also 
for  keeping  the  same  in  repair  when  so  repaired  and  amended ;"  it  is 
enacted,  "that  from  and  after  the  1st  day  of  July,  1812,  it  shall  and  Sessions  may 
may  be  lawful  for  the  justices  of  the  peace  of  any  county,  city,  riding,  appoint  annually 
division,  town  corporate  or  liberty,  at  their  general  quarter  sessions  or  to  supSend*"^ 
great  sessions  respectively,  to  be  holden  in  the  week  next  after  the  ro?ds  and 
clause  of  Easter,  or  the  greater  part  of  them  then  and  there  assembled,  ''"^^'• 
to  appoint  annually  two  or  more  justices  of  the  peace  acting  in  and  for 
any  division  of  justices  in  such  county,  city,  riding,  division,  town  cor- 
porate or  liberty,  in  or  near  which  any  such  county  bridge,  or  any 
bridge  which  is  in  part  a  county  bridge,  ramparts,  banks,  cops  or  other 
works  appertaining  to  the  same,  or  any  part  or  parts  thereof,  or  the 
roads  over  the  same,  or  so  much  of  the  roads  at  the  ends  thereof  as  by 
law  is  to  be  repaired  at  the  expense  of  any  county,  city,  riding,  division, 
town  corporate  or  liberty  shall  be  situate,  to  superintend  the  same,  and 
whenever  it  shall  appear  on  their  own  inspection  to  be  necessary  for  the 
purpose  of  preventing  the  further  decay  and  injury  of  the  same,  to  order 
any  immediate  repairs  or  amendments  to  be  done  to  the  same  or  to  any 
part  thereof;  but  it  shall  and  may  be  lawful  for  any  two  such  justices 
so  to  be  appointed  as  aforesaid,  and  any  two  such  justices  are  hereby 
empowered  by  a  written  order,  (a)  signed  by  their  hands  respectively,  yrho  may  order 

'■ — — repairs. 

(a)  See  form  (No.  Vjpost,  539. 
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to  order  such  immediate  repairs  to  be  done  by  such  person  or  persons 
as  to  them  shall  seem  fit  and  proper  :  provided,  that  in  no  case  the  sum 
to  be  expended  by  them  in  such  repairs  shall  exceed  the  sum  of  twenty 
pounds ;  (a)  and  further,  that  such  appointments  of  such  justices  as 
aforesaid  shall  remain  in  force  until  one  week  after  the  following 
Easter  sessions  respectiTely ;  and  that  in  case  of  the  death  of,  or  re- 
moval of,  or  refusal  to  act  by  any  such  justice  or  justices  so  appointed 
as  aforesaid,  the  said  court  of  general  quarter  sessions  or  great  sessions 
may  at  any  other  of  the  four  quarterly  sessions  appoint  any  other 
justice  or  justices  to  act  for  the  remainder  of  the  then  current  year,  in 
the  place  of  any  such  justice  or  justices  so  dying,  removing,  or  refusing 
to  act  as  aforesaid." 

Sect.  2.  "It  shall  and  may  be  lawful  for  the  justices  of  the  peace  of 
any  county,  city,  riding,  division,  town  corporate  or  liberty,  at  the 
general  quarter  sessions  or  great  sessions  which  shall  next  happen  after 
such  repairs  so  ordered  to  be  made  by  -sueh  justices  so  appointed  as 
aforesaid  shall  be  completed,  or  the  greater  part  of  them  then  and  there 
assembled,  to  order  the  payment  of  such  sum  or  sums  of  money,  not 
exceeding  ten  pounds,  (a)  as  shall  be  sufficient  to  pay  for  such  repairs, 
to  be  made  out  of  the  county  rate,  to  such  person  or  persons  who  shall 
have  so  repaired  the  same  by  such  order  of  such  justices  as  aforesaid, 
although  no  presentment  shall  have  been  made  by  any  grand  jury  at 
the  assize,  great  sessions,  or  general  quarter  sessions  of  the  peace  of  any 
county,  city,  riding,  division,  tovra  corporate  or  liberty  in  which  such 
repairs  shall  have  been  done,  of  the  want  of  such  reparation,  as  by  the 
said  Act  of  the  twelfth  year  of  his  late  Majesty  King  'George  the 
Second,  above  recited,  was  directed :  provided  nevertheless,  that  before 
such  payment  be  ordered  to  be  made  as  aforesaid,  a  certificate  (6)  he 
return-ed  to  such  justices  of  the  peace  so  assembled  at  such  last  mentioned 
sessions,  signed  by  two  at  the  least  of  sueh  justices  so  appointed  as 
aforesaid,  who  shall  have  so  ordered  such  repairs  as  aforesaid,  stating 
the  nature  of  such  repairs,  and  the  defects,  damage  or  injuries,  which 
they  had  so  ordered  to  be  repaired,  and  their  reason  for  so  ordering 
such  immediate  repairs  as  aforesaid :  provided  also,  that  such  justices  of 
the  peace,  so  assembled  as  last  aforesaid,  be  satisfied  by  the  parties  con- 
cerned, that  the  charges  made  by  them  for  such  repairs  are  reasonable 
and  just." 

Sect.  5.  "  From  and  after  the  1st  day  of  July,  1812,  it  shall  and  may 
be  lavifful  for  the  justices  of  the  peace  of  any  county,  city,  riding,  division, 
town  corporate  or  liberty,  at  their  general  quarter  sessions  respectively, 
or  the  greater  part  of  them  then  and  there  assembled,  if  they  shall  think 
proper  and  convenient,  to  contract  and  agree  with  the  commissioner  or 
commissioners,  trustee  or  trustees,  of  any  turnpike  road  within  the  said 
county,  city,  riding,  division,  town  corporate  or  liberty,  or  with  their 
surveyor  or  clerk,  or  with  both  their  surveyor  and  clerk,  or  with  the 
surveyor  or  surveyors  of  the  highway  of  any  parish,  place  or  tything 
within  the  said  county,  city,  riding,  division,  town  corporate  or  liberty 
respectively,  or  with  any  other  person  or  persons,  for  the  maintaining 
and  keeping  in  repair  roads  over  any  county  bridges,  and  so  much  of 
the  roads  at  the  ending  thereof  as  by  law  is  to  be  repaired  at  the  ex- 
pense of  any  such  county,  city,  riding,  division,  town  corporate  or  liberty, 
or  any  part  of  the  same,  for  any  term  not  exceeding  seven  years,  nor 
less  than  one,  although  "no  presentment  shall  have  been  made  as  directed 
by  the  said  recited  Act  of  the  twelfth  year  of  his  late  Majesty  King 
George  the  Second,  of  the  insufficiency,  inconveniency,  decay  or  want  of 
repair  of  the  same ;  subject  however  to  all  the  rules,  restrictions,  regu- 
lations, directions,  and  conditions,  required  by  the  above  recited  Act  in 


(a)  See  now  the  55  Geo.  III.  c. 
143,  s.  5,  post,  627. 


(6)  See  form  (No.  2),  post,  539. 
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case  where  tte  same  shall  have  been  presented  m*  directed  by  that      7.  Assess- 
Act."  menu,  Sc. 


By  stat.  55  Geo.  III.  c.  143,  s.  5,  reciting,  that  "It  is  expedient  that  55  Geo. ill.  u. 
the  powers  contained  in  an  Act  passed  in  the  forty-third  year  of  his   ^*^' 
present  Majesty,  intituled,  '  An  Act  for  remedying  certain  defects  in  the  f  o^'enawSg'^ 
laws  relative  to  the  building  and  repairing  of  county  bridges,  and  other  justices  to  con- 
works  maintained  at  the  expense  of  the  inhabitants  of  counties  in  Bng-  faa«t  ft"^  repairs. 
land,'  for  authorizing  the  justices  of  the  peace  of  any  county,  city,  riding, 
division,  town  corporate  or  liberty,  at  their  general  quarter  session  of 
the  peace,  to  contract  for  maintaining  and  keeping  in  repair  roads  over 
county  bridges,  and  so  much  of  the  roads  at  the  ending  thereof  as  by 
law  is  to  be  repaired  at  the  expense  of  counties,  although  no  present- 
ment shall  have  been  made  of  the  want  of  repair,  as  directed  by  an  Act 
passed  in  the  twelfth  year  of  his  late  Majesty  King   George  the 
Second,  intituled,  'An  Act  for  the  more  easy  assessing,  collecting  and 
levying  of  county  rates,'  should  be  extended  to  the  bridges  as  well  as  to  Sessions  may 
the  roads  at  the  end  thereof;"  it  is  enacted,  "That  from  and  after  the  ^pSrs,  &c!,  to 
day  of  passing  this  Act,  it  shall  and  may   be  lawful  to  and  for  the  any  extent, 
justices  of  the  peace  of  any  eoxmty,  city,  riding,  division,  town  corporate 
or  liberty,  at  their  general  quarter  sessions  respectively,  to  contract  or 
agree,  or  to   authorize  any  other  person  or  persons  to  contract  and 
agree,  with  any  person  or  persons,  for  the  maintaining  and  keeping  in 
repair  any  county  or  hundred  bridge,  and  the  road  over  such  county  or 
hundred  bridge,  and  so  much  of  the  roads  at  the  ends  thereof  as  are  by 
law  liable  to  be  repaired  at  the  expense  of  any  sucli  county,  hundred, 
city,  riding,  division,  town  corporate  or  liberty,  or  any  part  of  the  same^ 
and  the  said  justices  are  hereby  empowered  to  order  such  sum  or  sums  May  order  sum 

of  money  as  may  be  contracted  lor  and  agreed  to  be  paid  for  the  re-  S°H^S?,  ™„*,^„ 
.  .  1.  1  ,.  1    1    .T  1  .1  ■'■         1  .1       be  pairt  by  county 

palrmg,  amending,  and  supporting  such  bnages,  and  the  roads  over  the  treasurer  out  of 
same,  or  the  ends  thereof,  to  be  paid  (in  cases  where  the  county  is  liable  county  rate, 
to  the  repair  thereof)  by  the  treasurer  of  the  county  out  of  the  county 
rate,  or  (in  cases  where  the  hundred  is  liable  to  the  repair  of  the  same) 
by  the  bridge-master  (or  other  public  olEcer  charged  with  the  repair 
of  bridges)  of  the  hundred  by  which  such  bridge  is  liable  to  be  repaired, 
for  any  term  not  exceeding  seven  years  nor  less  than  one,  although  no  wiaout  present- 
presentment  of  the  insufficiency,  decay  or  want  of  repair  of  the  same  ™°   * 
shall  have  been  made,  and  although  no  public  notice  shall  have  been 
given  by  the  said  justices,  at  their  respective  general  or  quarter  session, 
of  their  intention  to  contract  for  the  repair  of  such  bridges,  or  the  roads 
at  the  ends  thereof,  as  respectively  directed  by  the  said  Act  of  the 
twelfth  year  of  his  late  Majesty  King  George  the  Second:  provided 
nevertheless,  that  before  any  such  contract  shall  be  made,  the  said  What  notice  to 
justices  shall  cause  notices  to  be  given  in  some  public  paper  circulated,  ^^  ^™"" 
in  such  county,  city,  riding,  hundred,  division,  town  corporate  or  liberty 
of  their  intention  to  contract." 

By  this  statute  it  will  be  seen  that  justices  may  now  without  indict- 
ment or  presentment  order  repairs  to  any  county  or  hundred  bridges  to 
any  extent.    (See  1  B.&  AM.  317.) 

By  the  4  &  6  Vict.  c.  49,  intituled  "  An  Act  to  provide  for  repairing,  4  &  6  Vict.  c.  49. 
itaprOving,  and  rebuilding  county  bridges,"  (21st  June,  1841,)  reciting 
that  "The  expense  of  maintaining,  altering,  widening,  repairing,  im» 
proving,  and  rebuilding  county  bridges  and  approaohes  thereto,  is  in 
some  instances  considerable,  and  it  is  expedient  that  the  money  required 
for  that  purpose  should,  in  certain  cases,  be  borrowed  on  security  of  the 
county  tate ;  it  Was  therefore  enacted,  that  when  it  shall  appear  to  the  Justices  at 
justices  assembled  at  any  general  or  quarter  sessions  of  the  peace  to  be  lonrow  money 
holden  at  any  time  after  the  passing  of  this  Act  in  any  county,  riding  for  repairing 
or  division  in  England  or  Wales,  that  the  amount  of  any  estimate  "'"5.*'^''"^?% 
approved  by  the  said  justices  for  the  upholding,  maintaining,  supporting,  the  county  rate. 
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altering,  widening,  repairing,  improving,  or  rebuilding  of  any  county- 
bridge  or  bridges,  or  the  approaches  thereto,  or  the  land  arches  con- 
nected therewith,  which  any  county  is  legally  bound  to  repair  and 
maintain,  shall  exceed  one-fourth  of  the  amount  of  the  ordinary  annual 
assessment  for  the  rate  of  any  county,  riding  or  division,  (such  ordinary 
assessment  to  be  taken  on  an  average  of  such  rate  for  the  last  seven 
years  preceding,)  it  shall  be  lawful  for  the  justices  in  quarter  sessions 
assembled  from  time  to  time  to  borrow  and  take  up  on  mortgage  of 
such  rate,  by  instrument  in  the  form  contained  in  the  schedule  to  this 
Act  annexed  marked  (A.),  (see  this  ioTTa,post,)  or  to  the  like  effect,  any 
sum  of  money  not  exceeding  the  amount  of  such  estimate,  in  sums  not 
less  than  fifty  pounds  each,  at  interest,  as  to  the  said  justices  shall 
appear  necessary  and  expedient  for  the  purposes  aforesaid,  and  to 
secure  every  such  sum  of  money  so  borrowed  upon  the  credit  of  the 
said  rate  ;  and  it  shall  and  may  be  lawful  for  the  justices  so  assembled 
and  they  are  hereby  authorized  to  treat  and  agree  with  any  person  for 
the  loan  of  any  such  sums  of  money,  and  by  their  order  to  confirm 
every  such  agreement ;  and  every  such  agreement,  signed  by  the  chair- 
man and  two  or  more  other  justices  present  at  the  time  of  making  such 
order,  shall  be  and  the  same  is  hereby  declared  to  be  effectual  for 
securing  every  sum  of  money  so  advanced,  with  interest  thereon,  to  the 
person  or  persons  advancing  the  same,  on  such  terms  as  in  and  by  such 
agreements  shaU  be  stipulated ;  and  copies  or  extracts  of  all  such  agree- 
ments shall  be  kept  by  the  clerk  of  the  peace  ;  and  it  shall  and  may  be 
lawful  for  every  person  who  shall  be  entitled  to  the  money  thereby 
secured,  and  such  person  is  hereby  empowered,  by  endorsing  his  name 
on  the  back  of  such  security,  to  transfer  the  same,  and  his  right  to  the 
principal  money  and  interest  thereby  secured,  unto  any  other  person ; 
and  every  such  assignee  may  in  like  manner  transfer  the  same  again, 
and  so  toties  quoties ;  and  the  person  to  whom  such  security,  or  any 
such  assignment  thereof,  shall  be  made,  and  his  executors,  administrators 
and  assigns,  shall  be  creditors  upon  the  said  rate,  in  an  equal  degree 
one  with  another,  and  shall  not  have  any  preference  with  respect  to  the 
priority  of  any  monies  so  advanced." 

Sect.  2.  "  That  it  shall  and  may  be  lawful  for  the  said  justices  and 
they  are  hereby  authorized  and  required  to  charge  the  rate  to  be  raised 
upon  such  county,  riding,  or  division,  not  only  with  the  interest  of  the 
money  so  borrovp^ed,  but  also  with  the  payment  of  such  further  sum  as 
shall  ensure  the  payment  of  the  whole  of  the  sum  borrowed  within 
fourteen  years  from  the  time  of  borrowing  the  same  ;  and  such  sums 
shall  be  assessed  on  the  county,  riding,  or  division,  in  such  manner  as 
county  rates  are  directed  to  be  assessed  under  the  laws  in  force  for  that 
purpose,  and  shall  be  paid  and  applied,  under  the  direction  of  the 
justices,  in  discharge  of  the  interest  and  of  so  many  of  the  principal 
sums  on  the  said  securities  as  such  money  will  extend  to  discharge  in 
each  year,  until  the  whole  of  the  money  for  which  such  securities  shall 
be  made,  and  the  interest  thereof,  shall  be  fully  paid  and  discharged ; 
and  the  justices  shall  and  they  are  hereby  required  to  fix  one  or  more  day 
or  days  in  each  year  on  which  such  payment  shall  be  made,  and  shall 
make  orders  for  assessments  in  due  time,  so  as  to  provide  for  the  regular 
payment  thereof;  and  such  justices  shall  also  and  are  hereby  required 
to  appoint  a  proper  person  to  keep  an  exact  and  regular  account  of  all 
the  receipts  and  payments  under  the  authority  of  this  Act,  in  a  book  or 
books,  separate  and  apart  from  all  other  accounts,  and  the  same  to 
adjust  and  settle  in  such  manner  that  it  may  easily  be  seen  what  interest 
is  growing  due,  and  what  principal  money  has  been  discharged,  and 
what  remains  due,  and  the  book  or  books  so  adjusted  and  settled  to 
deliver  into  Court  at  any  general  or  quarter  sessions  to  be  held  for  such 
county,  riding  or  division;  and  the  justices  shall  also  and  they  are 
hereby  required  at  every  such  sessions  carefully  to  inspect  all  such 
accounts,  and  to  make  orders  for  carrying  the  purposes  of  this  Act  into 
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execution,  in  such  manner  as  to  them  shall  seem  meet ;  and  the  justices 

so  assembled  in  sessions   as  aforesaid  shall  direct  in  what  order  such      ments,  <hc. 

securities  shall  be  discharged  by  drawing  lots  or  otherwise,  as  they  shall  

think  fit,  taking  care  to  discharge,  in  the  first  place,  all  such  securities 
as  shall  bear  the  highest  rate  of  interest " 

Sect.  3.  "  Provided  alw  ays,  that  the  justices  shall  not  make  any  order  Notice  to  be 
for  the  borrowing  money  upon  mortgage  of  the  rate  for  any  of  the  pur-  gl^en  of  borrow- 
poses  aforesaid,  unless  a  notice  in  writing  of  the  intention  to  make  the  Sft^a^e'of'the 
application,  signed  by  two  at  least  of  the  justices  usually  acting  in  and  county  rate. 
for  the  division  within  which  the  bridge  in  question  is  situated,  shall 
have  been  given  to  the  clerk  of  the  peace  four  weeks  previous  to  the 
holding  of  the  sessions  at  which  such  application  is  iutended  to  be 
made,  and  shall  also  have  been  published  in  the  newspaper  or  news- 
papers in  which  notice  of  holding  the  quarter  sessions  is  usually  pub- 
lished, together  with  such  last-mentioned  notice." 

Sect.  4.  "  That  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  powers  of  6  Geo. 
Majesty  King  George  the  'Fourth,  intituled, '  An  Act  to  enable  Justices  JJ-  9-  *<•.  applied 
of  the  Peace  in  England,  in  certain  cases,  to  borrow  money  on  mortgage  '    "^  '"'' 

of  the  rate  of  the  county,  riding,  or  place  for  which  such  Justices  shall 
be  then  acting,'  and  the  several  clauses,  powers  and  provisions  in  the 
said  recited  Act  contained  relating  to  the  paying  off  of  any  debt  or 
debts,  and  the  borrowing  of  any  money  for  such  purpose,  shall  and 
may  be  applied  in  the  paying  off  any  money  borrowed  under  the  pro- 
visions or  for  the  purposes  of  this  Act,  as  fully  and  effectually  as  if 
such  clauses,  powers,  and  provisions  were  repeated  and  re-enacted  in 
this  Act." 

SOHEDUIB  TO  WHICH  THE  4  &  5  ViOT.  0.  49,  ante,  528,  kefees. 

"  WE,  A  .B.  one  of  her  Majesty's  justices  of  the  peace,  and  chairman  of  the  Fonn  of  mortgage 
Corni  of  guarter  sessiom  of  the  peace  holden  at  on  the  day  "£  county  rates. 

of  for  the  county,  ilsc.  of  [as  the  case  may  be],  CD.  and  E.F, 

Esquires,  two  other  of  her  Majesty's  justices  of  the  peace  acting  for  the  said  county, 
(fee,  and  assemhled  in  the  same  court,  in  pursuance  of  the  powers  to  us  given  hy  an 
Act  passed  in  the  fowrth  year  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled,  tfcc.  [insert  the  title  of  this  -A.ct]  do  hereby  in  open  court  mortgage  and 
cha/rge  all  the  rates  to  he  raised  within  the  said  county,  &c.  [as  the  case  may  bej 
und^r  the  description  of  county  rates,  hy  the  laws  now  in  heing,  with  the  payment 
of  the  sum  of  which  0.  H.  of  hath  proposed  and  agreed  to 

lend,  and  hath  now  actually  advanced  and  paid,  towards  defraying  the  expenses 
of  upholding,  maintaining,  supporting,  altering,  widening,  repairing,  improving, 
or  rebuilding  [as  the  case  may  be]  a  certain  county  bridge  at  or 

certain  county  bridges  at  and  [as  the  case  may  be]  in 

tlie  said  county  and  the  approaches  thereto  [as  the  case  may  be]  in  the  said 
county,  <fcc.,  and  we  do  hereby  assign  the  same  unto  the  said  G.  H.,  his  executors, 
administrators,  and  assigns,  for  securing  the  payment  of  the  sum  of 
and  interest  for  the  same  after  the  rate  of  per  centum  per  annum,  and 

do  order  the  treasurer  for  the  said  county,  tScc,  or  other  person  [as  the  case  may 
be]  to  pay  the  interest  of  the  said  sum  of  half-yearly  as  the  same 

shaU  become  due,  until  the  principal  shall  be  discharged,  pursuant  to  the  directions 
of  the  said  Act." 

The  sessions  are  not  authorized  to  order  the  payment  by  the  bridge-  Power  of  sessions 
master  to  the  clerk  of  the  peace  of  a  per-centage  on  all  money  to  be  '"  reimburse  fees 
raised  for  the  repair  of  bridges  in  a  particular  district  in  lieu  of  all  his 
fees  for  indictments,  presentments,  &c.,  for  bridges  within  it,  although 
such  per-centage  was  claimed  as  an  ancient  fee,  and  had  been  paid 
without  dispute  for  a  long  period  of  time.  {R.  v.  Hovldgrave,  \  B.  d: 
Aid.  312.)  Lord  Mlenlorough,  C.  J.:  "I  accede  fully  to  the  doctrine 
laid  down  by  Lord  Kenyan,  in  the  case  of  2J.  v.  Essex,  (4  T.  Ji.  591,)  that 


of  clerk  of 
peace. 


(a)  See  this  Act,  tit.  "tiaols,"  Vol.  II. 
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ments,  <&o. 


■wherever  a  duty  is  imposed  on  a  county,  and  where  costs  incidentally 
and  necessarily  arise  in  questioning  the  propriety  of  acts  done  to  en- 

—    force  that  duty,  the  magistrates  who  have  the  superintendence  over  the 

■  county  purse  have  necessarily  a  right  to  defray  such  expenses  out  of 
the  county  stock.  It  is  therefore  quite  clear,  that  in  this  case  the 
magistrates  had  a  jurisdiction  over  the  subject-matter.  They  had  a 
full  right  to  order  these  expenses  to  be  defrayed  out  of  the  county 
stock  ;  but  the  question  is,  whether  they  had  a  right  to  make  that  order 
in  these  terms.  It  is  not  necessary  for  us  to  say  whether  the  order  is 
bad  in  point  of  form,  as  being  on  the  bridgemaster  and  directing  him 
to  pay  this  money  absolutely,  and  not  out  of  such  funds  as  may  at  the 
time  be  in  his  hands,  for  I  think  it  cannot  be  supported  on  another 
ground.  The  magistrates  had  no  authority  to  make  an  accumulated 
compensation  of  this  nature  to  the  clerk  of  the  peace  ;  their  duty  was 
at  the  end  of  each  year  to  ascertain  how  much  business  had  been  done 
by  him  and  what  sum  was  due  for  it ;  but  here  they  have,  instead  of 
taking  the  items  of  his  bill  division,  substituted  a  sort  of  average  com- 
putation. They  have  in  this  order  directed  the  bridgemaster  to  pay 
an  ancient  and  accustomed  fee  of  one  shilling  in  the  pound  on  all  the 
money  raised  in  lieu  of  all  the  fees  due  to  him  upou  all  business  relat- 
ing to  the  indictments  and  presentments  for  not  repairing  bridges  and 
roads  in  this  hundred.  Now  how  can  that  be  for  a  moment  considered 
as  an  award  by  them  to  him  of  a  fair  compensation  for  his  trouble? 
It  does  not  depend  on  his  trouble,  and  is  not  more  or  less  in  proportion 
to  it ;  then  this  court,  seeing  that  the  magistrates  have  here  adopted 
an  improper  and  illegal  rule  for  computing  the  amount  of  this  com- 
pensation, can  do  no  otherwise  than  quash  this  order,  which  is  founded 
on  that  computation." 
Contracts  for  By  the  General  Turnpike  Act,  3  Geo.  IV.  c.  126,  ss.  107,  108,  for  the 

repairs  of  bridges  better  amendment  of  bridges  which  are  not  repairable  by  the  county, 
count? *"^*'''^        counties  are  empowered  to  contract  and  compound  for  the  repair  of 
such  bridges.     See  the  Act,  post,  " Highways,  Turnpike"  Vol.  II. 


Contracts,  &c., 
for  widening, 
diverting,  or 
building  new 
bridges. 


Widening,  Diverting,  or  Building  New  Bridges.] — By  the  provisions 
contained  in  the  14  Geo.  II.  c.  33,  s.  1  ;  43  Geo.  III.  c.  59,  s.  2  ;  and 
54  Geo.  III.  c.  90,  s.  1,  the  quarter  sessions  may  contract  for  the 
purchase  of  lands,  buildings,  and  other  erections,  for  the  purpose  of 
widening,  diverting,  or  building  new  bridges.  See  the  enactments, 
ante,  615,  516. 


Mode  of 
prosecution. 


Action  for. 


VIII.  Motsts  oi  ^tosecutiott  for  iaoitiMepaits. 

In  general,  the  modes  of  prosecution  for  the  non-repair  of  or  nui- 
sances to  bridges  are  the  same  as  those  for  the  non-repair  of  and 
nuisances  to  highways,  and  the  reader  is  referred  to  title  "  Highways 
in  General,"  Vol.  II.,  for  any  further  information  not  to  be  found  under 
this  title.  The  modes  are  either— by  ci-iminal  information — by  present- 
ment— or  by  indictment. 

An  action  will  not  lie  against  the  county  by  an  individual,  for  non- 
repair of  a  county  bridge.  The  reason  why  an  action  would  not  lie 
was  because  the  inhabitants  of  the  county  were  not  a  corporation,  and 
could  not  be  sued — a  diflS.culty  which  was  got  rid  of  bythe  statutes  of 
hue  and  cry  and  other  statutes  giving  a  specific  remedy  against  the 
hundred.  {Mackinnon  v.  Penson,  22  L.  J.  M.  C.  57  ;  in  error,  23  L.  J. 
M.  £7.  97 ;  9  Exch.  609  ;  and  see  NichoU  v.  Allm,  31  L.  J.  Q.  B.  283 ; 
IB.SS.  934,  ante,  p.  510.)  This  difficulty  is  not  removed  by  the  43 
Geo.  III.  c.  59,  s.  4,  which  enables  the  inhabitants  of  a  county  to  be 
sued  in  the  name  of  the  surveyor  of  the  county  bridges,  in  respect 
of  bridge  works  maintained  at  the  expense  of  the  county,  for  the 
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indemnity  granted  to  him  out  of  the  public  funds  of  the  county  does  not  8.  Prosecu- 
extend  to  damages,  but  only  to  costs  and  charges,  from  which  it  may  Hon  for  Non- 
he  inferred  that  the  Act  did  not  intend  to  create  a  new  liability  in  an  Hepairs,  die. 

action  for  damages.    (MacMnnon  v.  Penson,  22  L.  J.  M.  G.  57  ;  in  error,  

23  L.  J.  M.  C.  97 ;  9  &ch.  609  ;  BusseU  v.  Men  of  Devon,  2  T.  B.  667.) 
(See  title  "  Highways  in  General,"  Vol.  II. ;  "  Nuisance,"  Vol.  III.) 


1.  By  Criminal  Information. 

In  cases  of  very  aggravated  neglect  to  repair,  or  where  there  appears 
little  chance  of  obtaining  justice  by  preferring  an  indictment,  the  Court 
of  Queen's  Bench  will  grant  a  criminal  information  against  the  party 

liable  to  repair.   (iJ.  v. ,  1  Stra.  180 ;  see  "Information,"  Vol.  III.) 

But  this  course  of  proceeding  is  very  rarely  resorted  to,  the  more  usual 
one  being  by  presentment  or  indictment.    (2  Inst.  701.) 


1.  By  criminal 
information. 


2.  By  Presentment. 


2.  By  present- 
ment in  Queen's 
Bencb. 


The  presentment  of  a  public  bridge  for  non-repairs,  &c.,  may  at 
common  law  be  before  the  Queen's  Bench  or  at  the  assizes.  (2  Inst. 
701.) 

Decays  of  bridges  are  also  presentable  in  the  leet  or  torn.    (2  Inst.  A.t  court  leet. 
701.) 

By  stat.  22  Hen.  VIII.  c.  5,  s.  1,  it  is  enacted  "That  the  justices  22  Hen.  yiil 
of  peace  in  every  shire  of  this  realm,  franchise,  city,  or  borough,  c.  2,  s.  1. 
or  four  of  them  at  the  least,  whereof  one  to  be  of  the  quorum,  shall 
have  power  and  authority  to  inquire,  hear,  and  determine  in  the 
king's  general  sessions  of  peace,  of  all  manner  of  annoyances  of  bridges 
broken  in  the  highways,  to  the  damage  of  the  king's  liege  people,  and 
to  make  such  process  and  pains  up.on  every  presentment  afore  them  for 
the  reformation  of  the  same,  against  such  as  owen  to  be  charged  for 
the  making  or  amending  of  such  bridges,  as  the  king's  justices  of  this 
bench  use  commonly  to  do,  or  as  it  shall  seem  by  their  discretions  to  be 
necessary  and  convenient  for  the  speedy  amendment  of  such  bridges." 

Four  of  them  ai  the  least.'] — If  the  bridge  be  within  a  franchise  which  Construction  of 
hath  not  four  justices  and  a  sessions  of  its  own,  the  justices  of  the  county  ^¥'''^1^^^^' 
shall  inquire  ;  but  if  the  franchise  be  a  county  of  itself,  and  hath  not  four    '   '  '  ' 
justices,  one  of  them  being  of  the  quorum,  it  is  not  within  this  statute, 
but  is  left  to  the  remedy  which  it  had  at  common  law.    (2  Inst.  702.) 

And  to  mahe  Process.'] — Sect.  5.  "And  where  any  bridge  or  bridges  Process  for. 
lien  in  one  shire  or  riding,  and  such  persons,  inhabitants,  bodies  politic, 
lands  or  tenements,  which  owen  to  be  charged  to  the  making  and 
amending  of  such  bridges,  lien  and  abiden  in  another  shire  or  riding, 
or  where  such  bridges  been  within  any  city  or  town  corporate,  and  the 
persons,  inhabitants,  bodies  politic,  lands  or  tenements,  that  owen  to 
make  or  repair  any  such  bridges,  lien  and  been  out  of  the  said  cities 
and  towns  corporate ;  be  it  enacted,  that  in  every  such  case  the  justices 
of  peace  of  the  shire,  city  or  town  corporate,  within  the  which  such 
decayed  bridges,  or  any  part  thereof  shall  happen  to  be,  shall  have 
power  to  inquire,  hear,  and  determine  all  such  annoyances,  being  within 
the  limits  of  their  commissions  or  authorities  j  and  if  the  annoyance  be 
presented,  then  to  make  process  into  every  shire  within  this  realm, 
against  such  as  owen  to  make  or  amend  any  such  bridges  so  presented 
before  them  to  be  decayed,  to  the  annoyance  and  let  of  the  passage  of 
the  king's  subjects,  and  to  do  further  in  every  behalf  in  every  such  case, 
as  they  might  do  by  authority  of  this  Act,  in  case  that  the  persons  or 
bodies  politic,  lands  or  tenements,  which  owen  to  be  charged  to  the 
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1  Anne,  st,  1, 
c.  18. 


8.  Froseou-  amending  or  making  of  such  bridges,  or  any  part  thereof,  were  in  the 
Hon  for  Non-  same  shire,  riding,  city  or  town  corporate,  where  such  annoyance  shall 
Repairs,  do.    happen  to  be.     And  that  all  sheriffs,  and  bailiffs  of  liberties  and  fran- 

chises,  shall  truly  serve  and  execute  such  process,  as  shall  come  to  their 

hands  from  the  said  justices  of  peace  afore  whom  any  presentment  shall 
be  had  for  any  such  annoyance,  according  to  the  tenor  and  effect  of  the 
said  process  to  them  directed,  without  favour,  affection,  or  correction, 
upon  pain  to  make  such  fine  as  shall  be  set  upon  them  or  any  of  them 
by  the  discretion  of  the  said  justices." 

This  statute  of  22  Hen.  VIII.  is  confirmed  by  the  1  Anne,  stat.  1,  c. 
18,  except  so  far  as  the  proceedings  are  altered  by  the  last  provision. 

A  single  justice  may  now  upon  his  own  view  present  the  inhabitants 
of  a  coimty  for  the  non-repair  of  a  county  bridge.  (Reff.  v.  Breconshire, 
15  Q.B.  813  ;  19  L.  J.  M.  G.  203  ;  R^g.  v.  Bedfordshire,  4c  E.  &  B.  535  ; 
24  L.  J.  Q.  B.  81.)  The  13  Geo.  III.  c.  78,  s.  24,  gave  every  justice  of 
the  peace  upon  his  own  view,  or  upon  information  on  oath  given  him 
by  any  surveyor  of  highways,  power  to  make  presentment  of  the  non- 
repairs of  any  highways  or  bridge.  By  the  43  Geo.  III.  c.  49,  s.  1,  the 
several  matters  and  things  contained  in  the  13  Geo.  III.  c.  78,  relating 
to  highways,  are  extended  to  county  bridges.  The  5  &  6  Will.  IV.  c.  50, 
s.  1  repealed  13  Geo.  III.  c.  78,  but  inasmuch  as  the  43  Geo.  III. 
c.  49  is  still  in  force,  so  much  of  13  Geo.  III.  c.  78  as  is  applicable  to 
county  bridges  is  still  in  force.    {Reg.  v.  Breconshire,  uhi  sup.) 

The  Act  of  Anne,  (see  post,  536,)  empowers  justices  on  presentment 
before  them  to  lay  such  a  sum  on  every  parish  towards  the  repair  as 
each  has  been  accustomed  to  collect;  it  directs  the  proceedings  to 
originate  in  the  jurisdiction  where  the  defect  exists,  and  provides  that 
no  certiorari  shall  be  allowed  to  remove  them.  But  this  last  proviso 
extends  only  to  bridges  which  the  county  is  bound  to  repaii",  and 
where  a  disti-ict  or  individual  is  charged,  or  the  duty  comes  in  question, 
the  5  Will.  &  Mary,  c.  11,  allows  the  removal,  by  certiorari.  {R.  v.  In- 
habitants of  Banworth,  2  Stra.  900;  and  see  further,  Inhabitants  of 
Cumberland  v.  The  King,  Z  B.  &  P.  354,  post,  p.  636.) 

The  court  of  quarter  sessions  cannot  impose  more  than  one  fine  for 
the  non-repair  of  a  bridge ;  however  insufficient  that  fine  may  be,  the 
only  remedy  is  by  a  second  indictment.  This  was  held  in  the  case  of 
R.  V.  MachpiUeth,  dbo.,  4  B.d;  Aid.  469.  In  that  case  an  order  of  sessions 
of  the  county  of  Montgomery  was  removed  by  certiorari  into  the  Court 
of  King's  Bench.  The  order  was  as  follows :  "It  is  ordered,  that  the 
fine  heretofore  imposed  by  the  court  on  the  inhabitants  of  the  town- 
ship of  Machynlleth  and  the  parish  of  Pennegoes,  for  not  repairing 
Pontfelingerrig  bridge,  be,  and  the  same  is  hereby  increased  by  the 
sum  of  2001."  On  the  motion  for  quashing  this  order,  it  appeared  from 
the  afiSdavits  that  the  defendants  had  been  presented  at  the  January 
sessions,  1818,  for  the  non-repair  of  the  bridge  in  question,  to  which 
presentment  they  at  the  same  sessions  submitted,  and  a  fine  of  3001. 
was  imposed  and  afterwards  levied  upon  them.  At  Michaelmas  ses- 
sions, 1820,  the  fine  not  having  been  sufficient,  the  order  in  question 
was  made,  imposing  a  second  fine  of  200^.  The  court  were  of  opinion, 
that  the  power  of  the  sessions  was  at  an  end  after  the  first  fine,  and  that 
they  had  no  jurisdiction  to  impose  a  second,  and  they  quoted  the  case 
of  ^  v.  Old  Malton,  (4  B.  &  Aid.  470,  n.  (a),)  as  an  authority  directly 
in  point,  and  the  order  of  sessions  was  quashed. 

By  stat.  12  Geo.  II.  c.  29,  s.  13,  no  money  shall  be  applied  to  the  re- 
pair of  bridges  until  presentment  be  made  by  the  grand  jury  at  the 
assizes  or  sessions  of  their  insufficiency,  inconveniency,  or  want  of  re- 
paration. Now,  however,  by  stat.  55  Geo.  III.  c.  143,  s.  5,  ante,  527, 
county  bridges  repaired  under  contract  may  be  repaired  without  pre- 
sentment, &c. 


Certiorari. 


Fine  for  non- 
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8.  Prosecu- 

3.  By  Indictment,  and  heeein  op  the  Plea,  Certiorari,  Evidence,  ttonforNm- 

Teiai,  Judgment.  .Rgyair^,  &o. 

Indictment.]— Where  a  bridge  is  so  out  of  repair  as  to  be  prejudicial   s.  B7  indictment, 
to  the  public,  it  may  be  the  subject  of  indictment. 

We  have  abready  noticed,  ante,  p.  502,  who  are  liable  for  the  non- 
repair of  county  bridges. 

Any  particular  inhabitant  of  a  county,  or  tenant  of  land  charged  to  Who  may  be 
the  repairs  of  a  bridge,  may  be  made  defendant  to  an  indictment  for  not  "a^e  defendants, 
repairing  it,  and  be  liable  to  pay  the  whole  fine  assessed  by  the  court   Kne  and 
for  the  default  of  repairs,  and  shall  be  put  to  his  remedy  at  law  for  a  ^ongst  sCTeral. 
contribution  from  those  who  are  bound  to  bear  a  proportionable  share 
in  the  charge ;  for  the  necessity  of  the  case  requires  the  greatest  ex- 
pedition in  cases  of  this  nature  ;  for  bridges  being  of  absolute  necessity 
are  not  to  lie  unrepaired  till  suits  are  determined.     (1  Hawh.  c.  32,  s.  2.) 

The  venue  must  be  laid  in  the  county  where  the  bridge  lies.     (See  Venue. 
infra,  p.  535.) 

The  indictment  ought  to  state  what  sort  of  bridge  it  is,  whether  for  ?"™  "* 
carts  or  carriages,  or  for  horses  or  footmen  only.  {R.  v.  Sainthill,  2  Ld.  ""  '°  ™™  ' 
Baym.  1175  ;  1  Salk.  359.)  Such  statement  must  correspond  with  the 
proof.  Where  an  indictment  alleged  that  a  bridge  was  a  public  car- 
riage bridge,  and  also  for  the  Queen's  subjects  passing  and  repassing 
on  foot,  and  upon  the  evidence  it  appeared  that  it  had  been  used  by 
passengers  on  horseback  and  on  foot,  and  not  with  carriages,  it  was 
held  that  the  defendants  could  not  be  convicted  of  any  part  of  the 
charge.  (JB.  v.  Lancashire,  per  Bayley,  J.,  Lancaster  Sum.  Asa.  1820.) 
As  to  amendment,  see  ante,  tit.  "  Amendment." 

The  ancient  form  of  an  indictment  as  mentioned  in  2  Inst.  701,  is 
Qiiod  ponspublicus  et  communis  situs  in  altd  regid  vid  super  flumen  seu 
cursurii  aquce,  &o.  In  many  indictments  in  modern  times,  the  words 
super  fifUmen,  &c.,  are  omitted;  but  in  such  indictments,  they  must 
be  considered  as  virtually  included  in  the  true  import  of  the  word 
bridge ;  for  otherwise  such  indictments  would  be  vicious,  there  being 
many  structures  bearing  the  name  of  a  bridge  erected  across  a  steep 
ravine,  and  in  modern  times  over  an  ancient  road  crossed  in  a  transverse 
direction  by  a  new  road,  having  no  refei'ence  to  water,  and  which  un- 
questionably the  county  is  not  bound  to  repair.  {Per  Tenterden,  C.  J., 
in  -B.  V.  Oxfordshire,  \  B.  &  Ad.  301.) 

As  to  the  statement  of  the  termini,  see  "  Highways  in  General'' 
Vol.  II. 

If  the  right  to  use  the  bridge  be  only  at  particular  times,  it  must  be 
so  described.  {B.  v.  Marquis  of  Buckingham,  4  Gamph.  189.)  Post, 
"Highways  in  General"  Vol.  II. 

It  must  be  stated  that  the  bridge  is  public,  and  that  it  is  in  decay. 
{Andr.  285.) 

A  parish  may  be  indicted  for  non-repair  of  a  bridge  without  stating 
any  other  ground  of  liability  than  immemorial  usage.  (JR.  v.  Inhabi- 
tants of  Hendon,  4  B.  S  Ad.  628.) 

Where  the  indictment  is  against  the  inhabitants  of  any  particular 
town,  it  is  necessary  to  show  that  the  bridge  is  within  the  town,  and  it  is 
insufficient  to  charge  that  it  is  within  the  parish,  unless  the  parish  also 
be  alleged  to  be  within  the  town ;  moreover,  as  this  is  a  charge  against 
common  right,  a  consideration  must  be  shown  for  the  liability  of  the 
inhabitants  of  the  town ;  and  it  has  been  held,  that  no  sufficient  con- 
sideration is  shown  by  alleging  that  the  inhabitants  of  the  town  were 
liable  by  reason  of  the  tenure  of  certain  lands,  for  as  inhabitants  they 
cannot  hold  lands.  (B.  v.  Machynlleth,  2  B.  d.  G.  166 ;  3  B.  <&  B.  388  ; 
and  see  B.  v.  St.  Giles,  Cambridge,  5M.c&  S.  261.) 

In  an  indictment  against  a  hundred  for  not  repairing  by  prescription, 
although  the  hundred  may  have  varied  at  different  times  in  its  compo- 
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8.  Proseeu-  nent  parts,  it  may,  nevertheless,  be  charged  as  a  hundred  immemo- 
tionfor  Non-  rially.  And  the  same  with  respect  to  a  corporation,  if  it  be  alleged 
Repairs,  dsc.    that  the  "  corporation "  have  repaired,  and  the  component  parts  of  it 

—  be  not  specified  by  describing  it  as  "  the  mayor,  aldermen,"  &c.     (B. 

V.  Oswestry,  6  M.  d:  S.  361.) 

Where  a  party  is  bound  to  repair  ratione  teniirce,  that  circumstance 
must  be  set  forth  on  the  record.  Thus,  even  against  a  lord  of  the 
manor  it  will  not  suffice  to  charge  a  prescription  -without  these  expres- 
sions.    [R.  V.  Buchnall,  2  Ld.  Raym.  792,  804,  ante,  509.) 

Where  this  duty  is  charged  the  indictment  must  show  the  place  in 
which  the  lands  are  situate.  (2  Hale,  181.)  The  very  terms  "by  reason 
of  his  tenure  "  should  then  also  be  inserted,  and  the  courts  will  not  allow 
the  words  "owner  and  proprietor"  to  be  substituted  in  their  room.  (It,  v. 
Eerrison,  \  M.  &  S.  439.)  But  in  presentments  by  the  grand  jury  there 
is  no  occasion  to  show  who  ought  to  repair :  it  is  sufficient  if  the  defect 
be  shown  and  the  bridge  stated  to  be  public.  {Andr.  285.)  Sed  quaere. 
A  corporation  must  be  charged  as  being  bound  by  prescription, 
unless  it  is  chargeable  merely  by  reason  of  the  tenure  of  certain  lands. 
{Anon.  13  Rep.  33,  ante,  509.) 

Plea  to.  Plea. J — It  hath  been  resolved  that  it  is  not  sufficient  for  the  defen- 

dants to  an  indictment  for  not  repairing  a  bridge,  to  excuse  themselves 
by  showing  either  that  they  are  not  bound  to  repair  the  whole,  or 
any  part  of  the  bridge,  without  showing  what  other  person  is  bound  to 
repair  the  same  :  and  it  is  said  that  in  such  case  the  whole  charge  shall 
be  laid  upon  such  defendants  by  reason  of  their  ill  plea.  (1  Hawk. 
c.  32,  s.  4.) 

In  an  indictment  for  not  repairing  a  highway,  a  special  verdict  was 
found.  The  indictment  alleged  that  a  certain  part  of  the  highway,  at 
the  township  of  Quick,  in  the  West  Hiding,  &c.,  to  wit,  a  certain  part 
thereof  lying  next  adjoining  the  west  end  of  a  certain  public  bridge 
there  called  Tamewater  Bridge,  and  within  the  distance  of  three  hun- 
dred feet  thereof,  &c.,  was  and  yet  is  very  ruinous,  &c.  And  that  the 
inhabitants  of  the  West  Hiding  of,  &c.,  of  right  ought  to  repair,  &c. 
Plea,  not  guilty.  The  evidence  (as  far  as  it  is  material  to  this  point) 
was,  that  the  township  of  Quick  lay  in  the  parish  of  Saddleworth,  in 
the  said  riding,  which  parish  had  been  immemorially  divided  into  four 
districts  called  Mears,  in  one  of  which  mears,  called  Shaw  Mear,  the 
highway  in  Quick  (hereinbefore  mentioned)  lay ;  and  that  the  three 
hundred  feet  at  the  other  end  of  the  bridge  lay  in  another  mear ;  and 
that  each  mear  had  respectively  repaired  the  said  respective  highways, 
&c.  The  main  argument  was  upon  the  liability  of  the  county  to  repair 
these  ends  of  three  hundred  feet  each,  in  the  same  manner  as  they  were 
liable  to  rejjair  the  bridge.  This  was  decided  in  the  affirmative.  But 
in  arguing,  it  was  said  by  Mr.  Holroyd,  who  was  counsel  for  the  Crown, 
and  not  contradicted  by  the  court,  that  no  question  could  arise  as  to 
any  special  liability  of  the  respective  mears,  because  the  general  issue 
only  was  pleaded ;  and  any  question  of  that  sort,  he  said,  could  only  be 
raised  by  a  special  plea.  He  cited  R.  v.  Oity  of  Norwich,  1  Stra.  180, 
182.  The  counsel  for  the  defendants  arg-ued  against  this,  upon  the 
princii)le  of  assuming  that  these  ends  were  highways,  and  not  parts  of 
the  bridge.  This,  however,  the  court  overruled.  (R.  v.  W.  R.  York- 
shire, 7  Jiast,  588.) 

It  is  suggested,  however,  that  this  doctrine  must  be  understood 
only  of  indictments  against  the  county,  and  not  of  indictments  against 
individuals,  or  bodies  corporate.  (1  Russ.  on  Cr.  4th  ed.  564  ;  2  Saund, 
159,  n.  10.) 

Though  the  county,  under  the  plea  of  not  guilty,  can  only  prove  that 
the  bridge  was  not  a  public  bridge,  or  that  it  was  in  good  condition, 
they  may  give  evidence  that  particular  individuals  have  been  accus- 
tomed to  repair,  not  immediately  for  the  purpose  of  throwing  the 
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liability  on  them,  but  to  afford  ground  for  the  jury  to  conclude  that  the    8.  Prosecu- 

bridge  is  not  public.    (B.  v.  Inhahs.  of  Noriha/mpton,  9.M.&S.  262.)      Hon  for  Non- 

,It  is  said  that  where  the  defendants  plead,  whether  necessarily  or    Eepairs,  &e. 

otherwise,  that  others  ought  to  repair,  and  traverse  the  charge  against   

themselves,  the  attorney-general  may,  in  such  case,  take  a  traverse 
upon  a  traverse,  by  insisting  that  the  defendants  are  bound  to  repair, 
and  traversing  the  charge  against  the  parties  named  in  the  plea  :  that 
on  this  last  traverse  issue  must  be  taken,  and  that  the  attorney-general 
may  afterwards  sunnise  that  the  defendants  are  liable  to  repair,  and  ■ 
that  the  whole  matter  shall  be  tried  by  an  indifferent  jury,  &c.  (1 
Haiok.  c.  32,  s.  5.) 

In  a  plea  by  the  inhabitants  of  a  county,  that  the  inhabitants  of  a 
particular  township  have  immemorially  repaired  the  highway  at  the 
end  of  a  county  bridge,  situate  within  the  township,  it  is  not  necessary 
to  allege  any  consideration  for  such  prescription.  -{R.  v.  W.  R.  York- 
shire, 4  5.  <*  Aid.  623.) 

The  plea  must  correspond  exactly  with  the  facts  which  come  out  in 
evidence.  Therefore,  a  plea  by  the  inhabitants  of  the  county,  that 
certain  townships  had  immemorially  used  to  repair  a  bridge,  is  dis- 
proved by  evidence  that  the  townships  had  enlarged  the  bridge  to  a 
carriage  bridge,  which  they  had  before  been  bound  to  repair  as  a  foot 
iDridge.  {R.  V.  W.  R.  Yorkshire,  2  East,  353 ;  and  see  R.  v.  Surrey,  2 
Camph.  455 ;  B.  v.  Bxichess  of  Buccleugh,  1  Salh.  357 ;  6  Mod.  150 ;  R.  v. 
Guniberland,  3  B.d)  P.  354 ;  but  see  Beg.  v.  Adderbury  East,  5  §.  B.  187 ; 
13  L.  J.  M.  C.  9,  ante,  p.  509  ;  post,  "Highways  in  General,"  Vol.  II.) 

So  where  upon  an  indictment  against  a  county,  the  defendants 
pleaded  that  J.  S.  was  liable  ratione  tenures,  and  it  appeared  that  J.  S. 
had  purchased  part  of  an  estate,  the  owner  of  which,  both  before  and 
after  the  purchase,  had  repaired  the  bridge :  it  was  held,  that  this  was 
not  suffioient  evidence  to  support  the  plea.  {R.  v.  Oxfordshire,  16  Bast, 
223.)  M  per  Lord  Ellenhorough,  C.  J.,  "The  defendants  have  not  ■ 
maintained  their  plea.  It  is  pleaded  that  M.,  and  all  those  whose 
estate  he  hath,  have  immemorially  repaired.  Now,  there  is  no  evidence 
that  he  and  those  who  had  the  estate  have  repaired,  for  it  appears  that 
since  he  purchased  the  estate  another  person  has  repaired.  It  would 
have  been  more  correct  to  have  pleaded  that  'he  and  those  whose 
estate  he  hath  with  others  have  repaired,'  instead  of  which,  the  burthen 
is  cast  on  him  impartibly,  without  giving  him  the  benefit  of  a  contribu- 
tion from  Lord  Cadogan.  But  I  should  be  sorry  to  conclude  the  county 
from  bringing  forward  their  case." 

So  where  a  county  pleaded  that  by  a  certain  Act  of  Parliament  for 
amending  the  road,  certain  trustees  were  directed  to  lay  out  the  tolls 
thereby  granted  in  repairing  the  roads,  and  were  empowered  to  make 
and  repair  bridges ;  that  the  bridge  in  question  was  erected  by  the 
trustees  under  and  by  virtue  of  that  Act ;  and  that  the  trustees  were 
liable  and  ought  to  repair  :  it  was  held,  that  the  bridge  being  built  for 
public  purposes  in  a  public  highway,  the  common  law  liability  to  repair 
attached  upon  the  inhabitants  of  the  county  as  soon  as  it  was  built ; 
and  that  the  plea  was  clearly  insufficient  to  exonerate  them,  as  it  did 
not  aver  that  the  trustees  had  funds  adequate  to  the  repair  of  the  bridge; 
and  even  if  that  fact  had  been  averred  and  proved,  still  the  county 
would  have  been  primarily  liable,  and  must  have  taken  their  remedy 
against  the  trustees.  {R.  v.  Oxfordshire,  <i  D.  &  R.  231 ;  4  iS.  c6  0. 194 ; 
and  see  R.  v.  Netherthonq,  2  £.  <&  Aid.  179 ;  but  see  also  Nicholl  v.  Allen, 
IB.&S.  934 ;  31  L.  J.  Q.  B.  283,  ante,  p.  510.) 

CEETiOBAEi.]~-By  1  Anne,  stat.  1,  c.  18,  s.  5,  it  is  enacted,  "That  all  venne. 
matters  concerning  the  repairing  and  amending  of  the  bridges  and 
highways  hereinbefore  mentioned,  shall  be  determined  in  the  county 
where  they  lie,  and  not  elsewhere ;  and  that  no  presentment  or  indict- 
ment for  not  repairing  such  bridges,  or  the  highways  at  the  end  of  such 
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bridges,  shall  be  removed  by  certiorari  out  of  the  said  county  into  any 
other  court." 

In  the  case  of  R.  v.  Cumberland,  (6  T.  R.  194,)  the  chief  question  was 
whether  an  indictment  for  not  repairing  a  bridge  could  be  removed  iTy 
certiorari  or  not  ?  To  show  that  it  could  not,  the  defendants  relied  on 
the  above  clause ;  but  the  prosecutor  contended  that  it  was  intended 
only  to  prevent  defendants  removing  such  presentments  or  indictments, 
and  did  not  take  away  the  certiorari  from  the  prosecutor.  Lord  Kenyan, 
C.  J.,  stated  several  cases  in  which  informations  and  indictments  for 
non-repair  of  bridges  had  been  removed  by  writs  of  certiorari  applied 
for  by  the  prosecutors  ;  and  that  therefore  the  court  were  of  opinion 
that  the  certiorari  was  properly  issued.  He  also  stated,  that  if  it  were 
otherwise  it  would  be  an  anomalous  case  in  the  law  of  England,  for  that 
in  these  eases  the  defendants  are  the  inhabitants  of  a  county,  and  if  the 
indictments  cannot  be  removed  by  certiorari,  they  must  be  tried  by  the 
very  persons  who  are  parties  to  the  cause. 

This  case  afterwards  came  by  writ  of  error  before  the  House  of 
Lords,  where  the  above  judgment  was  aifirmed.  (Inhabitants  of  Cum- 
berland V.  The  King,  3  Bos.  &  Pul.  354.) 

A  certiorari  lies  to  remove  an  order  made  by  the  justices  concerning 
the  repair  of  a  bridge,  pursuant  to  a  private  act  of  parliament ;  and  the 
justices  ought  to  return  the  private  act  upon  which  their  order  is 
founded.    {Dalt.  504.) 

Upon  motion  to  quash  a  certiorari  to  remove  an  indictment  against 
thcydefendants  at  sessions,  for  not  repairing  a  bridge,  it  was  insisted, 
that  by  stat.  1  Anne,  c.  18,  the  certiorari  is  taken  away.  To  which 
it  was  answered,  and  resolved  by  the  court,  that  this  Act  extendeth 
only  to  bridges  where  the  county  is  charged  to  repair ;  and  that  where 
a  private  person  or  parish  is  charged,  and  the  right  will  come  in  ques- 
tion, the  Act  of  the  5  &  6  W.  &  M.,  c.  11,  hath  allowed  the  granting 
a  certiorari;  and  therefore  they  refused  to  quash.  (R.  v.  Samworth,  2 
Stra.  900.) 

In  such  a  case  the  certiorari  must  be  moved  for  before  judgment  has 
been  pronounced  in  the  inferior  court.  Therefore  where,  upon  an 
indictment  at  the  quarter  sessions  for  not  repairing  a  bridge,  a  verdict 
was  found  for  the  crown,  and  judgment  pronounced  accordingly,  the 
Court  of  Queen's  Bench  would  not  allow  a  certiorari  to  issue  to  remove 
the  indictment  for  the  purpose  of  taking  objections  to  it.  Per  Curiam. 
The  defendants  have  thought  proper  to  take  the  chance  of  succeeding 
at  the  sessions.  They  ought  clearly  to  have  applied  for  a  certiorari 
before  the  trial,  and  it  ought  not  to  issue  in  this  late  stage  of  the  pro- 
ceedings. They  can  now  avail  themselves  of  objections  to  the  indict- 
ment by  writ  of  error  only.  (R.  v.  Machynlleth,  1  B.  d;  C.  142  ;  3  J). 
&  B.  388.) 

Evidence  and  Witnesses.] — The  preceding  observations  as  to  who 
are  liable  to  repair  will  for  the  most  part  show  the  requisite  evidence 
for  the  prosecution  or  defence  :  and  see  further,  "  Highways  in  General," 
Vol.  11. 

It  lies  on  the  prosecutors  to  prove  that  the  bridge  is  a  public  bridge 
repairable  by  the  county.  On  an  indictment  for  not  repairing  arches 
as  part  of  a  bridge,  it  would  be  strong  evidence  that  they  were  part  of 
the  bridge,  if  they  were  erected  at  the  same  time  as  the  main  bridge,  or 
if  the  inhabitants  of  the  county  had  from  time  to  time  repaired  three 
hundred  feet  of  the  road  beyond  these  arches,  which  (if  they  were  part 
of  the  original  bridge)  they  would  have  been  liable  to  do.  (See  per 
Bayley,  J.,  in  R.  v.  Oxfordshire,  \  B.  &  Ad.  299,  note.) 

Where  the  indictment  charged  a  corporation  with  a  prescriptive 
obligation  to  rejsair  a  bridge,  and  a  charter  of  a  corporation  granted  by 
Edw.  VI.  was  given  in  evidence,  from  the  terms  of  which  it  appeared 
to  be  doubtful  whether  the  corporation  had  before  existed  immemo- 
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rially,  and  whether  lands  had  uot  been  given  for  the  repair  of  the    8.  Prosecu- 
brido^es  ;  (R.  v.  Stratford-upon-Avon,  14  East,  348 ;)  but  parol  evidence   tionfor  JVon- 
was  given  that  the  corporation  had  in  fact  repaired  the  bridge  as  far    Repairs,  d;c. 
back  as  living  memory  could  go  ;  it  was  held  that  parol  evidence  and 
the  charter  might  be  taken  in  aid  of  each  other,  and  that  the  prepon- 
derance of  evidence  was,  that  this  was  a  corporation  by  prescription, 
although  words  of  incorporation  were  used  in  the  incorporating  part  of 
the  charter  only  ;  and  that  the  corporation  were  still  bound  to  repair 
by  prescription  and  not  by  tenure.     (Jd.) 

At  the  ti-ial  of  an  indictment  against  a  county  for  the  non-repair  of  a  Reputation, 
public  bridge,  with  a  plea  that  certain  third  persons  are  bound  to  repair 
the  bridge  rations  tenwce,  evidence  of  reputation  to  establish  the  latter 
liability  is  admissible.    CB'ig.  v.  Bedfordshire,  4  K  S  B.  535 ;   24  L.  J. 
Q.B.  81.) 

On  an  indictment  against  a  township  for  non-repair  of  a  bridge,  the 
admissions  of  one  of  the  churchwardens  and  of  the  surveyor  of  highways, 
that  their  township  had  always  repaired  the  bridge,  and  the  production 
of  certain  old  township  books  in  their  custody,  was  held  admissible 
evidence  against  the  defendants.  Lord  Denman  saying,  "  I  should  put 
this  point  on  higher  grounds  than  that  taken  at  the  bar,  and  should 
say  that  where  persons  are  discharging  a  public  duty  they  are  prirnA 
facie  authorized  to  make  communications  of  this  kind,  and  their  admis- 
sions are  a  proceeding  which  must  be  evidence  against  those  for  whom 
they  act."  {Reg.  v.  Adderbury,  East,  5  Q.  B.  187 ;  13  L.  J.  M.  C.  9.) 
See  further,  tit.  "  Evidence,"  Vol.  II. 

The  1  Anne,  stat.  1,  c.  18,  s.  13,  recites,  "Whereas  many  private  Evidence  of 
persons,  or  bodies  politic  or  corporate,  are  of  right  obliged  to  repair  inhabitants  to  be 
such  decayed   bridges,  and  the  highways  thereunto  adjoining,  but    "  ™' 
because  the  inhabitants  of  the  county,  riding  or  division,  in  which  such  g  13"°' "'    ' 
decayed  bridge  or  highways  lie,  have  not  been  allowed,  upon  informa- 
tions or  indictments  brought  against  such  person  or  persons,  bodies 
Ijolitic  or  corporate,  for  not  repairing  such  decayed  bridges,  and  the 
highways  thereunto  adjoining,  by  the  judges  before  whom  such  in- 
formation or  indictment  is  to  be  tried,  to  be  legal  witnesses  ;"   and 
enacts,  "that  in  all  informations  or  indictments  to  be  brought  and 
tried  in  any  of  her  Majesty's  courts  of  record  at  "Westminster,  or  at  the 
assizes  or  quarter  sessions  of  the  peace,  the  evidence  of  the  inhabitants, 
being  credible  persons,  or  any  of  them,  of  the  town,  corporation,  county, 
riding  or  division,  in  which  such  decayed  bridge  or  highway  lies,  shall 
be  taken  and  admitted  in  all  such  cases,  in  the  courts  aforesaid  ;  any 
custom,    rule,    order  or  usage    to    the    contrary    notwithstanding." 
Previous  to  this  statute  such  witnesses  were,  in  some  instances,  held  to 
be  competent  on  the  ground  of  necessity.    (JJ.  v.  Carpenter,  2  Skow.  47 ; 
B.  V.  Inhabitants  of  Kirdford,  2  East,  561.)     See  now  14  &  15  Vict. 
c.  99  ;  and  tit.  "  Evidence,'"  Vol.  II. 

Trial.    Jurors.] — By  1  Anne,  stat.  1,  c.  18,  s.  5,  ante,  635,  all  Trial, 
matters  concerning  the  repairing  and  amending  of  bridges  and  the  jurors, 
highways  thereunto  adjoining  shall  be  determined  in  the  county  where 
they  lie  and  not  elsewhere. 

It  seemeth  that  no  inhabitant  of  a  county  ought  to  be  a,  juror  for  the 
trial  of  an  issue,  whether  the  county  be  bound  to  such  repairs  or  not ; 
and  therefore  the  jury  must  come  from  some  adjacent  county.  (1  Sawh. 
c.  32,  s.  6.) 

And  it  seems  that  the  same  objection  may  lie  as  to  the  justices,  wiatjusti  e 
where  they  are  (as  it  may  probably  happen)  all  interested  :  in  which  ™ay  tT- 
case  it  seems  that  the  trial  shall  be  in  the  next  county  ;  for  where  an 
impartial  trial  cannot  be  had  in  the  proper  county,  it  shall  be  tried  as 
near  to  the  same  as  may  be  ;  as  in  the  case  of  R.  v.  Norwich,  concerning 
a  county  bridge,  the  trial  was  in  Suffolk.    (2  Burr.  859,  860.)  But  now, 
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by  a  special  statute,  viz.,  1  Ann.  st.  1,  c.  18,  supra,  an  inhabitant  of  the 
county  in  such  case  may  be  a  witness. 

Where  the  bridge  lies  within  the  county  of  a  city  or  town  corporate, 
and  the  point  in  dispute  is  whether  the  inhabitants  of  the  city  or  the 
county  at  large  ought  to  repair,  on  a  suggestion  of  these  facts  on  the 
record,  and  that  consequently  no  impartial  investigation  can  take  place 
in  either  of  these  jurisdictions,  the  venire  will  be  awarded  into  the 
county  adjacent  to  the  larger  division.  (R.  v.  Inhabitants  of  the  City  of 
Norwich,  1  Stra.  177.) 

Judgment.] — The  judgment  of  the  court  upon  a  conviction  will  gene- 
rally be  regulated  by  those  principles  which  govern  the  judgment  on 
conviction  for  not  repairing  highways ;  and  for  which  see  "  Highways 
in  General,"  "  Fine,"  Vol.  II. 

It  seems  that  in  some  cases  where  the  evidence  is  greatly  in  favom- 
of  the  non-liability  of  the  defendants  to  repair,  the  Court  of  Queen's 
Bench  will,  upon  motion,  direct  a  rule  to  be  drawn  up  for  staying  the 
judgment,  upon  payment  of  the  costs  of  prosecution  ;  the  county  in  the 
meantime  proceeding  to  indict  the  parties  whom  they  contend  to  be 
liable,  (if.  v.  Oxford,  16  JUast,  223.)  The  court,  however,  will  not  stay 
judgment  generally,  but  only  till  further  order ;  and,  if  the  trial  of 
another  indictment  be  not  proceeded  in  with  all  despatch,  judgment 
will  be  given.  {R.  v.  /Southampton,  2  Chit.  215.)  The  judge  who  tries 
an  indictment  for  the  non-repair  of  a  county-bridge  removed  by  certiorari 
may  certify  that  the  defence  was  frivolous,  and  order  the  defendants  to 
pay  costs  to  the  prosecutor  under  the  43  Geo.  III.  c.  59,  notwithstanding 
the  repeal  of  13  Geo.  III.  c.  78  by  the  5  &  6  Will.  IV.  c.  50.  {Reg.  v. 
Merionethshire,  6  Q.  B.  343.) 

By  1  Ann.  stat.  1,  c.  18,  s.  4,  after  reciting  that  "  Whereas  upon  pre- 
sentments and  indictments  for  not  repairing  such  bridges,  and  the  high- 
ways at  the  end  of  such  bridges,  the  fines  imposed  and  set  upon  such 
presentments  and  indictments,  and  other  fines  and  issues  for  not  repair- 
ing, building,  and  amending  such  bridges,  and  the  highways  at  the  end 
of  such  bridges,  are  returned  into  the  Court  of  Exchequer,  or  other 
courts  ;"  it  is  enacted  "  That  no  fine,  issue,  penalty  or  forfeiture,  shall 
hereafter  be  returned  into  the  Court  of  Exchequer  or  other  court,  but 
shall  be  levied  and  paid  into  the  hands  of  the  treasurer  or  treasurers,  so 
as  aforesaid  appointed  by  the  said  justices,  to  be  accounted  for  by  the 
said  treasurer,  and  to  be  applied  by  the  said  justices  towards  the  build- 
ing, repairing  or  amending  such  bridges,  and  the  highways  at  the  end 
of  such  bridges,  and  to  no  other  end  or  purpose  whatsoever." 

We  have  already  seen  that  the  court  of  quarter  sessions  cannot  im- 
pose more  than  one  fine  for  the  non-repair  ;  however  insufficient  that 
fine  may  be,  the  only  remedy,  if  the  defendant  still  neglect  to  repair, 
is  by  a  second  indictment.  (iJ.  v.  Maohyrdleth,  i  B.  S  Aid.  469,  ante, 
532.) 


At  common  law. 


Powers  of 
Highway  Act  for 
preventing 
nuisances  to 
extend  to  county 
tridges  and 
approaches  to. 


IX.  Mmm,  &(.,  to  lufiltc  ISrftBesi. 

It  is  a  misdemeanour  at  common  law  maliciously  to  destroy  or  materi- 
ally to  damage  any  public  bridge,  it  being  a  nuisance  to  all  the  Queen's 
subjects.     (2  JEast,  P.  0.  108.) 

By  the  5  &  6  WilJ.  IV.  c.  60,  s.  22,  «  The  several  powers  and  autho- 
rities hereby  vested  in  the  surveyor  of  highways,  as  well  for  the  getting 
of  materials,  as  the  preventing  and  removing  of  all  nuisances  and 
annoyances,  shall  be  and  the  same  are  hereby  vested  in  the  surveyor  of 
county  bridges,  and  the  roads  at  the  ends  thereof  repairable  therewith ; 
and  the  several  penalties,  forfeitures,  matters  and  things  in  this  Act 
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contained  relating  to  highways  shall  be  and  the  same  are  hereby  ex- 
tended and  applied,  as  far  as  the  same  are  applicable,  to  such  bridges   

and  the  roads  at  the  ends  thereof  as  aforesaid  ;  the  said  surveyor  or 
surveyors  of  county  bridges  making  satisfaction  and  compensation  for 
all  trespass  and  damage  done  in  the  execution  of  the  powers  of  this 
Act,  in  such  and  the  same  manner  as  the  surveyors  of  highways  are 
required  to  make  under  the  provisions  of  this  Act.'' 

By  24  &  25  Vict.  c.  97,  s.  33,  "  Whosoever  shall  unlawfully  and  injuries  to 
maliciously  pull  or  throw  down  or  in  anywise  destroy  any  bridge  treses, 
(whether  over  any  stream  of  water  or  not)  or  any  viaduct  or  aqueduct, 
over  or  under  which  bridge,  viaduct,  or  aqueduct,  any  highway,  railway, 
or  canal  shall  pass,  or  do  any  injury  with  intent  and  so  as  thereby  to 
render  such  bridge,  viaduct,  or  aqueduct,  or  the  highway,  railway,  or 
canal  passing  over  or  under  the  same,  or  any  part  thereof,  dangerous 
or  impassable,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years  ;  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping." 

Framed  on  the  7  &  8  Geo.  IV.  c.  30,  s.  13,  and  the  corresponding 
section  of  the  Act  for  Ireland,  9  Geo.  IV.  c.  56,  s.  13.  As  to  imprison- 
ment, solitary  confinement,  and  whipping,  see  24  &  25  Viot.  c.  97,  ss. 
74,  75,  post,  "  Malicious  Injuries  to  Property,"  Vol.  III. 

The  offence  is  not  triable  at  any  quarter  sessions.  (5  &  6  Vict  c.  38,  Not  triable 
g_  \\  sessions. 

By  the  43  Geo.  III.  c.  59,  s.  4,  actions  for  damages  done  to  bridges.  Actions  for 
&c.,  and  for  the  recovering  of  any  property  belonging  to  counties,  may  iujnriesto. 
be  brought  in  the  name  of  the  surveyor,  &c.,  ante,  530. 


X.  jForitts. 


County  of 

to  wit. 


■\ 


^^  „      <  of  tTie  p<msh  of  ,  in,  the  said   (l.)  Order  of  two 

county.     We  and  ,  two  of  her  Majesty's  i^^iixs  ^o  ve^wc 

justices  of  the  peace  in  amd  for  the  said  county,  duly  appointed,  in  pursuance  of  *  '=°™'7  bridge, 
the  statute  in  that  case  made  and  provided,  to  superintend  the  county  bridges,    ni   c*110^°' 
rampa/rts,  hanks,  cops,  and  other  worhs  appertaining  to  the  same,  and  the  roads  s.  l{a).      ' 
over  the  same,  and  so  mu^h  of  the  roads  at  the  ends  thereof  as  by  law  is  to  be 
repaired  at  the  expense  of  (lie  said  county,  within  the  division  or  hundred  of 
,  in  the  said  county,  having  on  this  day  inspected  the  county  bridge 
,  situate  in  the  parish  of    _  in  the  said  county,  and  within  the 

said  division  or  hundred;  amd  it  appearing  to  us,  on  our  omi  inspection  thereof  to 
be  necessary  for  the  purpose  of  preventing  the  further  decay  and  injury  of 'the 
same,  to  order  the  im/mediate  repairs  and  amendments  to  be  done  to  the  same  as  in 
the  schedule  of  particula/rs  by  you  prepared  and  signed,  and  hereto  annexed  ':  Now 
therefore  we,  the  said  justices,  do  hereby  order  and  direct  you  immediately  to  repair 
and  amend  the  said  county  bridge,  according  to  the  said  schedule  of  partiadoA-s  by 
you  prepan-ed  and  signed  and  hereto  annexed,  provided  that  the  sum  to  be  expended 
in  such  repairs  shaU  not  exceed  the  sum  of  ,    Qiven  under  our  hands 

this  day  of  ,  18    . 


,  )  TO  the  justices  of  the  peace  at  the  general  guaHer  sessions,   (2.)  Certificate  to 
J      to  be  Jiolden  at  ,  in  the  said  county,  the  ^^  returned  to 

18      .We  and  .  two  o/Lr  Mn.i.M„\  ^j^l^^?"^.. 


County  of 

to  wit. 

day  of  18"    .     We  and'      ~,t^o"of%r''Majesty's  "t^^.^ 

justices  of  the  peace  m  and  for  the  said  county,  duly  appointed,  in  pursuance  of  Geo.  III.  o  110 
, S.2{6),. 


(a)  Ante,  524. 
(6)  Ante,  525. 


The  Act  gives  this  form. 
The  Act  gives  this  form. 
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(3.)  Indictment 
against  a  county 
for  suffering  a 
public  bridge  to 
be  out  of  repair. 


the  statute  in  tliat  case  made  and  provided,  to  superintend  the  county  bridges, 
ramparts,  hanJcs,  cops,  and  other  works  appertaining  to  tjbe  same,  and  the  roads 
over  the  same,  and  so  much  of  the  roads  at  the  ends  thereof  as  by  law  is  to  be 
repaired  at  the  expense  of  the  said  county,  within  the  divisi/m  or  hundred  of 
,  in  the  said  county,  do  hereby  certify  to  the  said  court  of  quarter 
sessions,  that  on  the  day  of  last  we  did  inspect  the  county 

bridge  situate  in  the  parish  of  ,  in  the  said  county,  and 

within  the  division  aforescdd;  and  it  having  appeared  to  us,  on  our  own  inspection 
thereof,  that  ,  and  that  it  was  necessa/ry,  for  the  purpose  of  preventing 

the  further  decay  and  injury  of  the  same,  to  order  the  immediate  repairs  amd 
amendments  to  be  done  to  the  same  as  follows,  viz.  ;  therefore  we,  the 

said  justices,  did,  on  the  said  day  of  ,  make  our  order  in 

writing,  signed  with  our  respective  hands,  and  did  thereby  order  and  direct 
of  the  parish  of  in  the  said  county  of  ,  immediately  to  make 

the  said  repairs  and  amendments,  provided  that  the  sum  to  be  expended  in  such 
repairs  should  not  exceed  the  sum  of  pounds.    And  we,  the  said  justices, 

do  hereby  further  certify,  that  the  said  repairs  so  directed  to  be  made  as  aforesaid, 
ha/ve  been  made  accordingly  by  the  said  ,  and  that  the  reasonable  price 

and  charges  payable  to  the  said  for  the  same  amounts  to  the  sum  of 

,  as  per  account  hereto  annexed  and  verified  on  the  oath  of 
Given  under  our  hands  this  day  of  ,  in  the  year  of  our 

Lord  18     . 


Form  of  mortgage  of  county  rates,  see  ante,  p.  529. 


,  \  THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that  on  the 
to  wit.  J  day  of  ,  in  the  year  of  our  Lord 

there  was  and  from  thence  hitherto  hath  been  and  still  is  [do  not  state  it 
was  immemorially  public]  a  certain  common  and  public  bridge,  commonly 
caVed  bridge,  situate  and  being  in  the  parish  of  ,  in 

the  county  of  ,  in  the  common  Queen's  highway  leading  from  tlie  [market 

town  of  ],  in  the  county  aforesaid,  towards  and  unto  the  [market  town 

of  ],  in  the  same  county,  being  a  common  highway  for  all  the  liege 

subjects  of  our  said  Lady  the  Queen  on  foot  and  with  their  Jurrses,  cattle,  coaches, 
carts,  and  other  carriages  [according  to  the  fact],  to  go,  return,  pass,  repass, 
ride,  and  labour  upon  and  over  every  year,  at  all  times  of  the  year  [see  ante, 
p.  633],  at  their  free  will  and  pleasure;  and  that  the  same  during  all  the 
time  aforesaid  of  right  ought  to  have  been  used,  and  still  of  right  ought  to  be  used 
by  all  the  said  liege  subjects  for  the  purposes  in  that  behalf  aforesaid,  and  that  the 
said  common  amd  public  bridge  on  the  day  and  year  aforesaid,  and  continually 
from  thence  until  the  day  of  the  taking  of  this  inquisition,  at  the  parish  of 
aforesaid,  in  the  county  aforesaid,  was  and  yet  is  ruinous,  broken,  dangerous,  and 
in  great  decay,  for  want  of  needful  and  necessary  uplwlding,  maintaining,  ammdr 
ing,  and  repairing  the  swtne,  so  that  the  liege  subjects  of  our  said  Lady  the  Queen, 
in,  upon,  and  over  the  said  bridge,  on  foot,  and  with  Jvorses,  coaches,  carts,  and 
carriages,  could  not  during  the  time  aforesaid,  and  cannot  pass  and  repass,  ride, 
and  labour,  without  great  danger  of  their  lives  and  loss  of  their  goods,  as  they 
before  ought  and  were  accustomed  to  do,  and  still  of  right  ought  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lctdy  the  Queen, 
upon  and  over  the  said  bridge  on  foot,  and  with  their  liorses,  coaches,  carts,  and 
other  caniages  about  their  necessary  affairs  and  business,  going,  returning,  pass- 
ing, riding,  and  labouring  ;  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity  ;  and  that  the  inhabitants  of  the  county  of  aforesaid, 

of  right  have  been,  and  still  of  right  are  bound  to  repair  and  amend  the  said 
common  bridge  when  and  so  often  as  it  shaU  be  necessary. 


(4.)  Presentment 
at  a  quarter 
sessions  of  a 
bridge  whicli  the 
county  outfit  to 
repair,  bemg  out 
of  repair,  ante, 
631, 


[Commence  as  usual,  post,  "Presentment,"'''  Vol.  III.]  that  at  a  general  quarter 
sessions  of  the  peace  of  our  Lady  the  Queen,  holden  at  for  the  said 

county,  on,  <Scc.,  before  E.  F.,  G.  B.,  &c.,  esquires,  and  others,  justices  of  our  said 
Lady  the  Queen,  assigned  to  keep  the  peace  of  owe  said  Lady  the  Queen,  in  and 
for  the  said  county,  and  also  to  hea/r  and  determine  divers  felonies,  trespasses,  and 
misdemeamours  committed  within  the  said  county,  it  is  presented  by  the  oath  of 
A.  B.,  &c.  [the  names  of  the  grand  jurors],  good  and  lawful  men  of  the  said 


S.  X.] 
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eownh/,  then  and  there  sworn  and  charged  to  inquire  for  our  mid  Lady  the  Queen 
and  the  iody  of  the  mid  county  asfoUoweth,  that  is  to  say,  aforesaid; 

the  jurors  present  for  ow  sovereign  Lady  the  Queen  upon  their  oath,  that  a  certain 
Iridge  over  the  river  ,  commonly  called  _    bridge,  lyimg  and 

Imig  in  the  several  parishes  of  and  ,  in  the  said  county  of 

,  in  the  Queen's  common  highway  there,  leading  from  [the  market  town 
of  ],  m  the  county  of  ,  to  [the  ma/rket  town  of  _  ], 

in  the  county  of  ,  for  and  during  twenty  yea/rs  last  and  upwards,  being 

a  common  Quern's  highway  for  all  the  liege  subjects  of  our  said  Lady  the  Queen, 
with  their  horses,  carts,  and  carriages,  to  go,  pass,  ride,  and  travel,  at  their  free- 
will and  pleasure,  on,  &c.,  was  and  continuaUy  from,  thenceforth  hitherto  hath  been 
and  stUl  is  in  great  decay,  broken  down,  and  ruinous,  so  tliat  the  liege  subjects  of 
our  said  Lady  the  Queen,  upon  and  over  the  said  iridge  with  their  horses,  carts, 
and  carriages,  could  not  and  camnot  go,  pass,  ride,  and  travel,  without  great 
danger,  to  the  grievous  dmnage  and  rmisance  of  all  the  liege  subjects  of  ow  said 
Lady  the  Queen,  upon  amd  over  the  said  bridge,  going,  passing,  riding,  and 
travelling,  against  the  peace  of  our  said  Lady  the  Queeati,  her  crown  and  dignity  ; 
and  that  tJie  inhabitants  of  the  county  of  aforesaid,  the  cormnon  bridge 

aforesaid  (so  as  aforesaid  being  in  decay)  ought  to  repair  and  amcrw!  when  and 
so  often  as  it  ahaU  be  necessary. 
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FROM  time  whereof,  <Sec.,  there  hath  been  and  still  is  a  certain  common  and   (5.)  Indictment 
puUic  bridge  over  the  river  ,  commmly  called  bridge,  lying  Jf^g^jpfoj. 

and  being  in  a  certain  common  highway  of  our  sovereign  Lady  the  Queen,  for  all   non-repair  of  a 
the  Uege  subjects,  &c.,  on  foot,  and  with  their  coaches,  horses,  carts,  and  carriages,   bridge. 
upon  and  over  the  said  bridge,  to  go,  return,  (fee,  and  that  one  part  of  the  said 
bridge  lies  and  is  situate  in  the  township  of  ,  in  the  parish  of  , 

in  the  city  of  ,  and  the  other  part  of  the  said  bridge  lies  and  is  situate 

inthe  parish  of  ,  in  the  city  of  .    And,  cfcc,  the  said  part 

of  the  said  bridge  which  lies  and  is  situate  in  the  township  of  ,  in  the 

parish  of  ,  was  and  is  broken,  ruinous,  cfcc,  so  that  the  liege  subjects, 

tie.,  upon  and  over  the  same  part,  iSsc.,  which  lies  and  is  situate  in  the  said  town- 
ship, on  foot,  and  with  their  coaches,  iic.,  cannot  and  covld  not  go,  return,  die., 
without  great  danger,  dec,  to  the  great  damage  and  common  nuisance,  and  that  the 
inhabitants  of  the  township  of  aforesaid,  from  time  whereof,  tfcc,  have 

repaired  and  amended,  die,  and  of  right  ought  to  repair  amd  amend  the  said  part 
of  the  said  bridge  which  lies  and  is  situate  in  the  township  of  ,  in  the 

parish  of  ,  in  the  city  of  ,  when  and  so  often,  dx.     And  the 

jurors  aforesaid,  die,  say  that  the  inhabitants  had  not  repaired  the  said  pa/rt  of  the 
said  bridge  which  lies  and  is  situate  in  the  said  township  of 


[Proceed  as  in  Form,  supra,  (No.  3),  to  the  words  crown  and  dignity,  and  (6.)  Indictment 

then  conclude  as  follows] ;     Arid  that  C.  D.  late  of  [genileman]  by  against  an 

reason  of  his  tenure  of  certain  lands,  situate,  lying,  and  being  in  the  parish  of  J^t'lma^-'™ 

,  in  the  said  county  of  ,  during  all  the  time  aforesaid  was  bridge  wliich  he 

and  still  is  bound  to  repair  and  amend  the  said  common  bridge  as  often  and  when-  ought  to  do 

ever  it  hath  been  and  shall  be  necessary.  ratione  tenura, 

"  ante,  634. 


,  \  THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that  fro-m 
to  wit.  J  time  immemorial  there  was  and  yet  is  a  common  and  ancient  Queen's 
highway  leading  from  [the  market  town  of  ],  in  the  [west  riding  of  the] 

county  of  ,  towards  and  umto  [the  market  town  of  ,]  in  the 

county  [paladne]  of  ,  in,  through,  and  over  the  [township]  of  , 

in  the  [west  riding  of]  the  county  of  aforesaid,  used  for  all  the  liege  sub- 

jects of  the  Queen  for  themselves  with  carriages,  die,  to  pass,  dec.  [as  ante,  No.  3]. 
And  that  a  certain  part  of  the  said  highway  at  the  said  [township]  of  , 

in  the  [west  riding]  aforesaid,  to  wit,  a  certain  part  thereof  lying  next  adjoining 
the  [west]  end  of  a  certain  public  bridge  there,  called  bridge,  and  within 

the  distance  of  three  hvmd/red  feet  thereof,  beginning  at  the  west  end  of  the  said 
vublic  bridge,  and  extending  from  thence  [westwards]  containing  in  length  [forty- 


(7.)  Indictment 
for  not  repairing 
a  highway 
within  distance 
of  300  feet  from 
a  bridge  built 
before  20th 
March,  1886, 
ante,  612. 
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iSriilSeS  {of  Gmmty). 


[S.   X. 


five]  feet,  and  in  hreadth  [seven]  yards,  and  a  certain  otTier  part  thereof  lying  next 
adjoining  to  tlie  [east']  end  of  the  said  bridge,  and  wiitiim,  the  distance  of  three 
hundred  feet  thereof,  beginning  at  the  east  end  of  the  said  bridge,  amd  extendimg 
from  thence  eastwards,  containing  in  length  one  hundred  and  fifty  feet  and  in 
breadth  seven  yards,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  at  the  parish  of  ,  in  the  county  of  , 

was  and  yet  is  very  ruinous  and  in  decay  for  want  of  repair,  Sc.  [as  ante.  No.  3], 
so  that  the  subjects  of  the  Queen  cannot  safely  pass,  to  the  common  nuisance,  <fcc. 
[as  ante,  No.  3],  against  the  peace  of  our  said  Lady  the  Queen,  her  crovm  and 
dignity,  and  against  the  form  of  the  statute  in  such  case  made  amd  provided. 
And  Aat  the  inhabitants  of  the  west  riding  of  the  said  county  of  ,  the 

said  common  highway  so  cts  aforesaid  being  in  decay,  of  right  ought  to  repam  amd 
amend  when  and  so  often  as  it  shall  he  necessary. 


(8.)  Commitmeut 
under  24  &,  25 
Tict.  c.  97, 
s.  33,  for 
destroying  a 
bridge,  ante. 


day  of 


[Commencement  as  usual,  as  ante,  p.  11,  (No.  1.)]  on  the 

,  A.D.  ,  at  the  parish  of  ,inthet 

certain  public  bridge  there  situate,  unlawfully,  maliciovAsly,  and  feUmiously  "did 
puU  down  and  destroy :  against  the  form  of  the  statute  in  such  case  made  ancJ 
provided.     These  are  therefore,  &c.  [as  usual,  as  a/nte,  p.  11,  to  the  end.] 


(9.)  Indictment 
for  a  like  offence 
ante,  S39. 


,  )  THE  jurors  for  our  Ladij  the  Queen  upon  their  oath  present,  that  C.  J). 
to  wit.  \      on  the  day  of  ,  in  the  year  of  owr  Lord 

,  at  the  pa/rish  of  ,  in  the  county  aforesaid,  a  certain  public 

bridge  there  situate,  commonly  called  bridge,  then  amd  there  unlawf^idly, 

inalidously,  and  feloniously  did  puM  down  and  destroy,  against  the  form  of  the 
statute  in  sudi  case  made  and  provided,  and  against  the  peace  of  owr  said  Lady  ' 
tlie  Queen,  her  crown  and  dignity.    [If  any  doubt  as  to  the  name  or  situation 
of  the  bridge,  add  another  count  or  more.] 


(10. )  Commitment 
on  like  Act  for 
doing  injuiy  to  a 
bridge  to  render 
it  dangerous,  &c., 
antti,  539. 


[Commencement  as  usual,  as  ante,  p.  11,  (No.  1.)]  on  the  day  of         , 

A.D.  ,  at  the  pansh  of  ,  in  the  said  county,  uidawfiiUy, 

maliciously,  and  feloniously  did,  &c.  [state  the  injury  done,  see  the  Act,  ante, 
p.  539],  urith  intent  thereby  tlie  said  bridge  [such  bridge  or  any  part  thereof]  to 
render  dangerous  amd  impassable  ;  and  that  the  said  C.  D.  thereby  did  render  the 
same  dangerous  and  impassable,  against  the  form  of  the  statute  in  such  case  made 
These  a/re  therefore,  die.  [as  usual,  as  ante,  p.  11,  to  the  end.] 


(11.)  Indictment 
for  a  like  offence, 
ante,  539. 


,  )  THE  jurors  for  our  Lady  iJie  Queen  upon  their  oath  present,  that  0.  D. 
to  wit.  J      on  the  day  of  ,  a.d.  ,  at  the  pa/rish 

of  ,  in  tfic  county  aforesaid,  unlawfully,  maliciously,  and  feloniously 

did,  &c.  [state  the  injury  done],  v/ith  intent  thereby  then  and  there  the  said  bridge 
to  render  dangerous  and  impassable ;  and  tliM  the  said  0.  D.  then  and  there 
did  tliereby  render  tlic  same  dangerous  and  impassable,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 


%VHfQ^^  {of  Cities  and  Boroughs). 

[13&li  Viot..c.  64.] 

_By  the  13  &  14  "Vict.  c.  64,  after  reciting  that  it  was  expedient  that 
all  bridges  in  any  city  or  borough,  which  such  city  or  borough,  and  not 
the  county  in  which  such  city  or  borough  is  situate,  is  legally  bound  to 


|gt;it(geg  (0/  Cities  and  Boroughs). 

maintain  and  repair,  should  be  under  the  sole  management  and  control 
of  the  councU  of  such  city  or  borough :  And  that  such  council  of  sueJi 
city  or  borough  should  in  certain  cases  be  empowered  to  borrow  on  the 
security  of  the  rate  of  such  city  or  borough  the  money  which  may  from 
time  to  time  be  required  for  the  purpose  of  maintaining,  altermg, 
widening,  repairing,  improving,  and  re-buildiug  such  bridges  :  It  was 
enacted  that  from  and  after  the  passing  of  that  Act  every  bridge 
which  is  either  wholly  or  in  part  within  the  limits  of  any  city  or 
borough  in  which  there  is  or  shall  be  a  body  corporate,  of  Mayor, 
Aldermen,  and  Burgesses,  under  the  provisions  of  an  Act  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty,  intituled,  "  An  Act  to  pro- 
vide for  the  regulation  of  Municipal  Corporations  in  England  and 
Wales,"  or  of  any  charter  granted  in  pursuance  of  that  or  of  any  sub- 
sequent Act,  and  which  bridge  such  city  or  borough,  and  not  the  county 
in  which  such  city  or  borough  is  situate,  is  legally  bound  to  maintain 
or  repair,  shaU,  as  to  the  whole  of  such  bridge,  if  the  same  is  wholly 
within  the  limits  of  such  city  or  borough,  or  as  to  such  part  as  is  within 
the  limits  of  such  city  or  borough,  if  part  only  is  within  such  limits, 
be  maintained,  altered,  widened,  repaired,  improved,  or  re-built  under 
the  sole  management  and  control  of  the  council  of  such  city  or 
borough. 

Sect.  2. "  And  that  for  the  purpose  of  this  Act  such  council  of  any 
such  city  or  borough,  at  any  meeting  of  such  council,  shall  have  and 
may  exercise  all  the  powers  which  the  justices  of  the  peace  of  any 
county  at  their  general  or  quarter  sessions  of  the  peace,  or  at  any  other 
time,  now  have  and  may  exercise  with  respect  to  any  county  bridge, 
or  as  near  thereto  as  the  nature  of  the  case  will  admit ;  and  that  it 
shall  and  may  be  lawful  for  such  council,  and  they  are  hereby  em- 
powered, to  order  and  direct  that  such  sum  or  sums  of  money  as  shall 
be  necessary  for  the  purposes  aforesaid  shall  be  paid,  out  of  the  rate  of 
such  city  or  borough,  by  the  treasurer  for  the  time  being  of  such  city 
or  borough,  at  such  times  and  in  such  manner  as  to  the  said  council 
shall  seem  fit :  Provided  always,  that  it  shall  not  be  necessary  for  the 
council  of  any  such  city  or  borough  to  cause  any  notice  to  be  given 
or  published  in  any  newspaper  in  any  case  in  which  notice  is  required 
to  be  given  or  published  with  respect  to  county  bridges." 

Sect.  3.  "  And  that  when  and  so  often  as  it  shall  appear  to  the  council 
of  any  such  city  or  borough,  at  any  meeting  of  such  council  holden  at 
any  time  after  the  passing  of  this  Act,  that  the  amount  of  any  estimate 
approved  of  by  such  council  for  the  maintaining,  altering,  widening, 
repairing,  improving,  or  re-building  of  any  such  bridge  or  bridges,  or 
any  paxt  thereof,  or  the  approaches  thereto,  which  any  such  city  or 
borough;  and  not  the  county  in  which  such  city  or  borough  is  situate, 
is  legally  bound  to  maintain  and  repair,  shall  exceed  the  sum  of  one 
hun(&ed  and  fifty  pounds,  it  shall  and  may  be  lawful  for  such  council, 
and  they  are  hereby  empowered,  after  having  first  entered  a  statement 
of  the  amount  of  such  estimate  in  the  minute  book  of  the  council,  to 
borrow  and  take  up  on  mortgage  of  the  rate  of  such  city  or  borough, 
by  an  instrument  in  the  form  contained  in  the  schedule  to  this  Act 
annexed  marked  (A),  or  to  the  like  efiect,  any  sum  or  sums  of  money 
not  exceeding  the  amount  of  such  estimate,  in  sums  of  not  less  than 
fifty  pounds  each,  at  interest,  as  to  the  said  council  shall  appear  neces- 
sary and  expedient,  for  the  purposes  aforesaid  or  any  of  them,  and  to 
secure  every  such  sum  of  money  so  borrowed  upon  the  credit  of  the 
said  rate  ;  and  it  shall  and  may  be  lawful  for  such  council  at  any  such 
meeting,  and  they  are  hereby  authorized  and  empowered,  to  treat  and 
agree  with  any  person  or  persons  for  the  loan  of  any  such  sum  or  sums 
of  money ;  and  every  such  instrument  under  the  hand  of  the  mayor  or 
other  member  of  the  council  who  shall  happen  to  preside  at  any  such 
meeting  as  aforesaid,  and  under  the  corporate  seal  of  the  said  city  or 
borough,  shall  be  and  the  same  is  hereby  declared  to  be  eflfectual  for 
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Bridges  {of 
Cities  and 
Boroughs). 


Providing  for 
the  repairs  aud 
re-building  of 
bridges  withiu 
limits  of  corpo- 
rate cities  or 
borouglis. 

5  &  6  wru.  IT. 

C.J6. 


Councils  may 
direct  payment 
of  necessary 
amount  of 
money  out  of 
rates. 


Council  may 
borrow  money 
for  the  purpose 
of  maintaining 
or  re-bmlding 
bridges. 
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Bridges  {of 
Cities  and 
Boroughs). 


Interest  on 
monies  borrowed 
to  be  a  charge 
upon  the  rates. 


Bopair  of 
bridges  included 
within  bounda- 
ries of  municipal 
boroughs. 
6  &  6  Will.  IV. 
C.76. 


IStitlgfSi  {of  Cities  and  Boroughs). 

securing  the  money  therein  expressed  to  be  advanced,  with  interest 
thereon,  to  the  person  or  persons  advancing  the  same,  on  such  terms 
as  in  and  by  such  instrument  shall  be  stipulated ;  and  a  copy  of  every 
such  instrument  shall  be  kept  by  the  town  clerk  of  any  such  city  or 
borough  as  aforesaid  ;  and  it  shall  and  may  be  lawful  for  any  person  or 
persons  who  shall  be  entitled  to  the  money  thereby  secured,  and  for 
his,  her,  or  their  executors  or  administrators,  and  such  person  or 
persons,  and  his,  her,  or  their  executors  or  administrators,  are  hereby 
empowered,  by  endorsing  his,  her,  or  their  name  or  names  on  the  back 
of  any  such  instrument,  and  by  giving  notice  of  such  endorsement  to 
the  town  clerk  for  the  time  being,  to  transfer  the  same,  and  his,  her,  or 
their  right  to  the  principal  money  and  interest  thereby  secured,  unto 
any  person  or  persons  ;  and  every  such  assignee  or  assignees,  his,  her, 
or  their  executors  or  administrators,  may  in  like  manner  transfer  the 
same  again,  and  so  toties  quoties;  and  the  person  or  persons  to  whom 
any  such  transfer  thereof  shall  be  made,  and  his,  her,  or  their  execu- 
tors, administrators,  or  assigns,  shall  be  a  creditor  or  creditors  upon 
the  said  rate  in  an  equal  degree  one  with  another,  and  shall  not  have 
any  preference  with  respect  to  the  priority  of  any  monies  so  advanced 
as  aforesaid." 

Sect.  4.  "  And  that  it  shall  and  may  be  lawful  for  such  council  and 
they  are  hereby  authorized  and  required  to  charge  the  rate  to  be  raised 
.in  such  city  or  borough,  not  only  with  the  interest  of  the  money  so 
borrowed,  but  also  with  the  payment  of  such  further  sum  as  shall 
ensure  the  payment  of  the  whole  of  the  sum  borrowed  within  fourteen 
years  from  the  time  of  borrowing  the  same,  and  such  sums  shall  be 
assessed  on  such  city  or  borough  in  such  manner  as  borough  rates  are 
directed  to  be  assessed  under  the  laws  in  force  for  that  purpose,  and 
shall  be  paid  and  applied,  under  the  direction  of  such  council,  in  dis- 
charge of  the  interest,  and  of  so  many  of  the  principal  sums  on  the  said 
securities  as  such  money  will  extend  to  discharge  in  each  year,  until 
the  whole  of  the  money  for  which  such  securities  shall  be  made,  and 
the  interest  thereof,  shall  be  fully  paid  and  discharged ;  and  the  council 
shall  and  they  are  hereby  required  to  fix  one  or  more  day  or  days  in 
each  year  on  which  such  payment  shall  be  made,  and  shall  give  direc- 
tions for  assessments  to  be  made  in  due  time,  so  as  to  provide  for  the 
regular  payment  thereof ;  and  the  treasurer  of  such  city  or  borough 
shall  and  he  is  hereby  required  to  keep  an  exact  and  regular  account  of 
all  the  receipts  and  payments  under  the  authority  of  this  Act,  in  a  book 
or  books,  separate  and  apart  from  all  other  accounts,  and  the  same  to 
adjust  and  settle  in  such  manner  that  it  may  easily  be  seen  what  interest 
is  growing  due  and  what  principal  money  has  been  discharged,  and 
what  remains  due,  and  the  books  or  book  so  adjusted  and  settled  to  lay 
before  the  council  at  every  quarterly  meeting  of  such  council ;  and  such 
council  shall  also  and  they  are  hereby  required,  at  every  such  quarterly 
meeting,  carefully  to  inspect  all  such  accounts,  and  to  give  such  orders 
and  directions  for  carrying  the  purposes  of  this  Act  into  execution,  in 
such  manner  as  to  them  shall  seem  meet ;  and  such  council  at  such 
quarterly  meeting  as  aforesaid  shall  direct  in  what  order  such  securities 
shall  be  discharged,  by  drawing  lots  or  otherwise,  as  they  shall  think 
fit :  provided  always,  that  they  shall  in  the  first  place  discharge  all  such 
securities  as  shall  bear  the  highest  rate  of  interest." 

Sect.  5.  "  And  whereas  by  the  extension  of  the  boundaries  of  certain 
boroughs  under  the  provision  of  the  Act  of  the  fifth  and  sixth  year  of 
King  William  IV.,  intituled  '  An  Act  to  provide  for  the  Eegulation  of 
Municipal  Corporations  in  England  and  Wales,'  certain  bridges  and 
parts  of  bridges  have  been  included  within  the  boundaries  of  those 
cities  and  boroughs,  and  are  thereby  subject  to  the  jurisdiction  of  such 
cities  or  boroughs,  which  bridges  before  the  passing  of  such  Act  were 
maintained  as  to  the  whole  or  such  parts  thereof  as  were  within  the 
limits  of  sucU  cities  and  boroughs  by  the  inhabitants  thereof,  and  the 
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remaining  bridges  and  parts  of  bridges  wMch'were  not  situate  within  1.  Whai  is  a 
such  limits  were  maintained  by  the  inhabitants  of  the  counties  or  ridings      Bwtglary. 

respectively  adjoining  thereto  :  and  whereas  doubts  have  arisen  respect-  

ing  the  future  repairs  and  maintenance  of  such  bridges  :  be  it  therefore 
enacted,  that  every  bridge  which  is  wholly  or  in  part  included  within 
the  boundary  of  any  such  city  or  borough  the  inhabitants  whereof, 
before  the  passing  of  the  said  recited  Act,  were  by  prescription  or 
otherwise  liable  to  and  did  maintain  the  bridges  and  parts  of  bridges 
within  their  respective  cities  and  boroughs,  shall  as  to  the  whole  of 
such  bridges,  if  the  same  is  wholly  within  the  limits  of  such  city  or 
borough,  or  as  to  such  part  as  is  within  the  limits  of  such  city  or  borough 
if  part  only  is  within  such  limits,  be  maintained,  altered,  widened,  and 
repaired,  improved  or  re-built,  under  the  sole  management  and  control 
of  the  council  of  such  city  or  borough." 


( JI'J'ENCES  against  the  property  in  the  house  of  another,  which  fall 
short  of  burglary,  belong  to  title  "Zarcew,"  and  are  to  be  found  under 
that  title,  Vol.  III. 

I.  What  constitutes  the  Offence  of  Burglary,  545. 

1.  As  to  the  Breaking,  546. 

2.  As  to  the  Entry,  549. 

3.  As  to  the  Dwdling-house,  550. 

4.  As  to  the  Ownership  of  it,  554. 

5.  As  to  the  Time,  658. 

6.  As  to  the  Intention,  569. 

II.  Burglary  hy  Ireahing  out  of  a  Souse,  560. 

III.  Indictment,  S^o.,for,  560. 

IV.  Trial  and  Verdict,  562. 
V.  JPunishment,  563... 

VI.  Rewards  fm-  Apprehending  a  Burglar,  563. 
VII.  Offence  of  having  IIousebreaMng  Tools  in  Possession,  563, 
VIII.  Forms,  564. 


I.  miiiat  toMtmee  tfjt  ©ffencf  of  tSutfllatfi. 

The  word  burglar  seemeth  to  have  been  brought  unto  us  out  of  Derivation 
Germany,  hy  the  Saxons,  and  to  be  derived  of  the.  German  bura   a 
house,  and  larron  a  thief,  probably  from  the  Latin,  lafro,  latronis. 

Burglary  IS  a  felony  at  common  law,  in  breaking  and  entering  a  dwel-  Definition  of 
ling-house  of  another,  %n  the  night,  with  intent  to  commit  some  fdony  within  "ff^^^  a* 
the  same,  whether  the  felonious  intent  be  executed  or  not.    '(Sale's  Sum    "°°'"""' ''*«'• 
49 ;  and  see  2  Russ.  on  Or.  4th  ed.  by  Greaves,  1.) 

As  to  burglary  by  breaking  out  of  a  house,  see  tit.  "Larceny,"  Bnrgiaiyby 

Vol.111.  ^>      breaking  out  of  9 


honse. 
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1.  Wh(d  is  d       As  to  housebreaking  and  stealing  in  a  dwelling-house,  or  in  shops, 
Burglwrif.     and  aa  to  entering  a  house  by  night  with  intent  to  commit  felony, 


Housebreaking 
and  stealing  in. 


&eij  see  "Larceny^'  Vol.  III. 


Mnst  be  a 
breaking. 

What  is  one. 


Violence  is  not 
necessary. 


Entering  by 
cbininey. 


Must  be  a 
fastening. 


I.  As  TO  THE  Breaking. 

To  constitute  a  burglary,  there  must  be  an  actual  or  constructive 
breaking  into  the  house.  Every  entrance  into  the  house  by  a  trespasser 
is  not  a  breaking  in  this  case.  As  if  the  door  of  a  mansion  house  stand 
open,  and  the  thief  enter,  this  is  not  breaking.  So,  if  the  window  of  the 
house  be  open,  and  a  thief  with  a  hook  or  other  engine  draweth  out 
some  of  the  goods  of  the  owner,  this  is  no  burglary,  because  there  is  no 
actual  breaking  of  the  house.  But  if  the  thief  breaketh  the  glass  of  a 
window,  and  with  a  hook  or  other  engine  draweth  out  some  of  the  goods 
of  the  owner,  this  is  burglary,  for  there  was  an  actual  breaking  of  the 
house.  (3  Inst.  64  ;  1  Hale,  551.)  Where  a  window  was  a  little  open, 
and  not  sufficiently  so  to  admit  a  person,  and  the  prisoner  pushed  it 
wide  open  and  got  in,  this  was  held  to  be  no  sufficient  breaking.  {R.  v. 
Smith,  1  Moo.  178.)  If  there  be  an  aperture  in  a  cellar  window  to  admit 
light,  through  which  a  thief  enters  in  the  night,  this  is  not  burglary. 
(R.  V.  Zewis,  2  0.  SF.  628  ;  B.  v.  Sprigffs,  1  Moo.  &  R.  357.) 

There  is  no  need  of  any  demolition  of  the  walls,  or  any  manual  vio- 
lence, to  constitute  a  breaking.  Lord  Kale  says,  "  These  acts  amount 
to  an  actual  breaking,  viz.,  opening  the  casement  or  breaking  the  glass 
window,  picking  open  the  lock  of  a  door,  or  putting  back  the  lock,  or 
the  leaf  of  a  window,  or  unlatching  the  door  that  is  only  latched." 
(1  ''Sale,  652  ;  and  see  Pugh  v.  OrifUhs,  1  A.  &  E.  836  ;  R.  v.  Jordan, 
7  O.SP.  432  ;  B.  v.  Wheeldon,  8  O.S  P.  747 ;  -B.  v.  3t/ams,  1  G.  &  P. 
441.)  Where  a  glass  window  was  broken,  and  the  window  opened  with 
the  hand,  but  the  shutters  in  the  inside  were  not  broken ;  this  was 
ruled  to  be  burglary,  by  Wa/rd,  C.  B.,  Powis  and  Tracy,  justices,  and 
the  Recorder;  but  they  thought  this  the  extremity  of  the  law;  and  on 
a  subsequent  conference.  Holt,  C.  J.,  and  Powel,  C.  J.,  doubting  and  in- 
clining to  another  opinion,  no  judgment  was  given.  (2  Easfs  P.  C. 
487.  Bee  B.  Y.  Bailey,  B.  S  R.  3^1.)  Where  an  entry  was  effected  by 
taking  the  glass  out  of  a  door,  it  was  holden  to  be  a  burglary.  (R.  v. 
Smith,  B.  S  B.  417.) 

If  a  thief  enter  by  the  chimney,  it  is  a  breaking ;  for  that  is  as 
much  closed  as  the  nature  of  things  will  permit.  (1  Hawk.  c.  17, 
s.  6.)  And  it  would  be  a  burglarious  breaking  to  constitute  burg- 
lary, though  the  party  does  not  enter  any  of  the  rooms  of  the  house. 
Thus  in  B.  v.  Brice,  {B.  &  B.  450,)  the  prisoner  got  in  at  a  chimney, 
and  lowered  himself  a  considerable  way  down,  just  above  the  mantel 
piece  of  a  room  on  the  ground  floor.  Holroyd,  J.,  and  Burrough,  J., 
thought  this  was  not  a  breaking  and  entering  of  the  dweUing-house,  on 
the  ground  that  he  was  not  in  the  dwelling-house  till  he  was  below  the 
chimney-piece.  The  rest  of  the  judges,  however,  held  otherwise ;  for 
that  the  chimney  was  part  of  the  dweUing-house,  that  the  getting  in  at 
the  top  was  a  breaking  of  the  dwelling-hOTlSe,  and  that  the  lowering 
himself  was  an  entry  therein. 

Where  the  prisoner  effected  an  entry,  by  pulling  down  the  upper 
sash  of  a  window,  which  had  not  been  fastened,  but  merely  kept  in  its 
place  by  the  pulley  weight :  the  judges  held  this  to  be  a  sufficient 
breaking  to  constitute  burglary,  even  although  it  also  appeared  that 
an  outside  shutter,  by  which  the  window  was  usually  secured,  was 
not  closed  or  fastened  at  the  time.  {B.  v.  Haines,  R.  S  R.  451  ■  and 
see  B.Y.Hyams,7  C.  ^  P  441.)  Where  an  entry  was  effected,' first 
into  an  outer  cellar,  by  hftmg  up  a  heavy  iron  grating  that  led  into 
it,  and  then  into  the  house  by  a  window :  and  it  appeared  that  the 
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window,  which  opened  by  hinges,  had  been  fastened  by  means  of  two    1.  Whai  is  a 
nails  as  wedges,  but  could  notwithstanding  easily  be  opened  by  push-      Burglary. 

ing ;  the  judges  held  that  opening  the  window,  so  secured,  was  a  breaking   

sufficient  to  constitute  burglary.  (iJ.  v.  Hall,  R.  &  B.  355.)  So  where 
a  party  thrust  his  arm  through  the  broken  pane  of  a  window,  and  in  so 
doing  broke  some  more  of  the  pane,  and  removed  the  fastenings  of  the 
window  and  opened  it.  (-B.  v.  Robinson,  1  Moo.  327.  And  see  R.  v. 
Bird,  9  C.  &.  P.  44.  See  also  Ryan  v.  Shilcock  7  Ex.  72.) 

But  if  a  window  thus  opening  on  hinges,  or  a  door,  be  not  fastened  wiiere  thing 
at  all,  opening  them  would  not  be  a  breaking,  within  the  definition  of  oiiut  with  its 
burglary.  Even  where  the  heavy  flat  door  of  a  cellar,  which  would  "^"^  ^"^  ' 
keep  closed  by  its  own  weight,  and  would  require  some  degree  of  force 
to  raise  it,  was  opened  ;  it  had  bolts  by  which  it  might  have  been 
fastened  on  the  inside,  but  it  did  not  appear  that  it  was  so  fastened  at 
the  time  :  the  judges  were  divided  in  opinion  whether  the  opening  of 
this  door  was  such  a  breaking  of  the  house  as  constituted  burglary. 
(R.  V.  Callctn,  R.  <h  R.  157.)  It  was  holden  in  Brown's  case  (2  Easfs  P. 
O.  487)  that  it  was.  It  seems  the  only  difference  between  these  two 
cases  is,  that  in  Brown's  case  there  were  no  interior  fastenings,  but  in 
Gallaris  there  were,  though  not  used.  In  a  later  case  it  has  been  held 
by  Bolland,  B. ,  that  the  lifting  up  of  a  trap  door  covering  a  cellar,  which 
was  merely  kept  in  its  place  by  its  own  weight,  and  which  had  no 
fastenings,  because  it  being  a  new  trap  door,  they  had  not  been  put  on, 
is  not  a  stiffioient  breaking  to  constitute  a  burglary.  {R.  v.  Lawrence, 
4G.&  P.  231 !  R.  V.  Smith,  1  Moo.  G.  G.  178.  See  contra,  R.  v.  Rus- 
sell, 1  Moo.  377.) 

Where  the  offender,  with  intent  to  commit  a  felony,  obtains  admission  Entering  by 
by  some  artifice  or  trick  for  the  purpose  of  effecting  it,  he  will  be  guilty  ft™'*  ^  constmo- 
of  burglary,  for  this  is  a  constructive  breaking.  Thus  where  thieves,  *'™  breaking. 
having  an  intent  to  rob,  raised  the  hue  and  cry,  and  brought  the  con- 
stable, to  whom  the  owner  opened  the  door  ;  and  when  they  came  in 
they  bound  the  constable  and  robbed  the  owner;  this  was  held  a 
burglary.  So  if  admission  be  gained  under  pretence  of  business  ;  or  if 
one  take  lodgings  with  a  like  felonious  intent,  and  afterwards  rob  the 
landlord  ;  or  get  possession  of  a  dwelling-house  by  false  affidavits 
without  any  colour  of  title,  and  then  rifle  the  house ;  such  entrance 
being  gained  by  fraud,  it  will  be  burglarious.  (2  East's  P.  G.  485.)  So 
in  A,  Hawkin's  case,  0.  B.  1704,  (2  East's  P.  G  485,)  she  was  indicted 
for  burglary  j  upon  evidence  it  appeared  that  she  was  acquainted  with 
the  house,  and  knew  that  the  family  were  in  the  country ;  and  meeting 
with  the  boy  who  kept  the  key,  she  prevailed  upon  him  to  go  with  her 
to  the  house,  by  the  promise  of  a  pot  of  ale  ;  the  boy  accordingly  went 
with  her,  opened  the  door,  and  let  her  in,  whereupon  she  sent  the  boy 
for  the  pot  of  ale,  robbed  the  house,  and  went  off;  and  this  being  in  the 
night  time,  it  was  adjudged  that  the  prisoner  was  clearly  guilty  of 
burglary.  (And  see  Doe  v.  Carter,  8  T.  R.  302.)  If  a  servant  conspire 
with  a  robberj  and  let  him  into  the  house  by  night,  this  is  burglary 
in  both  ;  (1  Hale,  663  ;  1  Hawk.  c.  17,  s.  14  ;  R.y.  GornwaU,  2  /Sit?-. 881;) 
for  the  servant  is  doing  an  unld,wful  act ;  and  the  opportunity  afforded 
him  of  doing  it  with  greater  ease  rather  aggravates  than  extenuates  the 
guilt.  But  if  a  servant,  pretending  to  agree  with  a  robber,  open  the 
door  and  let  him  in  for  the  purpose  of  detecting  and  apprehending  him, 
this  is  no  burglary,  for  the  door  is  lawfully  open.  {Req.  v.  Johnsmi, 
G.  &  M.  218.) 

A  breaking  may  be  also  Constructive,  as  where  in  consequence  of  So  entering  by 
violence  commenced  or  threatened,  in  order  to  obtain  entrance,  the  ^''^^'s- 
owner,  either  from  apprehension  of  the  force,  or  with  a  view  more 
effectually  to  repel  it,  opens  the  door  through  which  the  robbers  enter. 
But  where  no  fraud  or  conspiracy  is  made  use  of,  or  violence  commenced 
or  threatened,  in  order  to  obtain  an  entrance,  there  must  be  an  actual 
breach  of  some  part  of  the  house,  though  it  need  not  be  accompanied 
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1.  What  is  a  ■with  any  violence  as  to  the  manner  of  executing  it.    (2  Bast's  P.  C. 
Burglairy.     486.) 

Some  part  of  the  house  must  be  broken.  Where  the  prisoner  opened  the 

Most  be  into  area  gate  with  a  skeleton  key,  and  from  the  area  passed  into  the  kitchen, 
pa  0  a  ouse.  tj^ough  a  door  which  did  not  appear  to  have  been  shut  at  the  time  ; 
the  judges  held  that  opening  the  area  gate  was  not  a  breaking  of  the 
dwelling-house,  as  there  was  no  free  passage,  in  the  time  of  sleep,  from 
the  area  into  the  house.  {JR.  v.  Davis,  R.  db  R.  322.)  So,  breaking  a 
door,  which  formed  part  of  the  outward  fence  of  the  curtilage  of  a 
dwelling-house,  and  which  opened,  not  into  any  building,  but  into  a 
yard  only,  was  holden  not  to  be  a  breaking  of  the  dwelling-house  ;  the 
premises  consisted  of  a  dwelling-house,  warehouses,  and  stables,  sur- 
rounding a  yard  ;  there  was  an  immediate  entrance  to  the  dwelling- 
house  from  the  street,  and  a  gate  and  gateway,  under  one  of  the  ware- 
houses, leading  into  the  yard  ;  the  prisoner  entered  the  premises  by 
breaking  this  gate :  the  judges  held  that  this  was  not  burglary  :  that 
breaking  this  gate,  which  was  part  of  the  outward  fence  of  the  curtilage, 
and  not  opening  into  any  of  the  buildings,  was  not  a  breaking  of  any 
part  of  the  dwelling-house.  {R.  v.  Bennett,  B.  dk  B.  289.)  A  shutter- 
box  partly  projected  from  a  house,  and  adjoined  the  side  of  the  shop 
window,  which  side  was  protected  by  wooden  panelling,  lined  with 
iron  :  held,  that  the  breaking  and  entering  the  shutter-box  did  not 
constitute  burglary.  {R.  v.  Paine,  1  C.  dsP.  135.)  As  to  what  is  a 
dwelling-house,  see  post,  550,  anipost,  "Souse''  Vol.  II. 
Breaking  inner  A  burglary  may  be  committed  by  a  breaking  on  the  inside:  for 

rooms,  iSo.  though  a  thief  enter  a  dwelling-house  in  the  night-time  through  the 

outer  door  being  left  open,  or  by  an  open  window,  yet,  if  when  within  the 
house,  he  turn  the  key  or  unlatch  a  chamber  door,  with  intent  to 
commit  felony,  this  is  burglary.  {B.  v.  Johnson,  2  East's  P.  C.  488.) 
And  this  may  be  done  by  a  servant,  who  sleeps  in  an  adjacent  room, 
unlatching  his  master's  door,  and  entering  his  apartment  with  intent  to 
kill  him  ;  (1  TIale,  544  ;  2  JEasfs  P.  C.  488  ;)  or  to  commit  a  rape  on 
his  mistress.  {Oray's  case,  1  Stra.  481.)  But  Lord  Hale  doubts  whether 
a  guest  at  an  inn  is  guilty  of  burglary  by  rising  in  the  night,  opening 
his  own  door,  and  stealing  goods  from  other  rooms.  (1  EMe,  554  ;  but 
see  Beg.  v.  Wheeldon,  8  C.  <&  P.  747  ;  Beg.  v.  Wenmouth,  8  Coai,  C.  C. 
348.)  And  it  seems  certain  that  breaking  open  a  chest  or  trunk  is  not 
in  itself  burglarious  ;  {Fosf.  108,  109  ;  2  Host's  P.  G.  488 ;)  and,  accord- 
ing to  the  better  opinion,  the  same  principle  applies  to  cupboards, 
presses,  and  other  fixtures,  which,  though  attached  to  the  freehold,  are 
intended  only  the  better  to  supply  the  place  of  moveable  depositories. 
(Fost.  109.)  And  Mr.  J.  Foster  there  says,  "  in  questions  between  the 
heir  or  devisee,  and  the  executor  (see  2  Vem.  608  ;  1  P.  Wms.  94),  those 
fixtures  may  with  propriety  enough  be  considered  as  annexed  to  and 
parts  of  the  freehold.  The  law  will  presume  that  it  was  the  intention 
of  the  owner,  under  whose  bounty  the  executor  elaimeth,  that  they  should 
be  so  considered ;  to  the  end  that  the  house  might  remain  to  those 
who,  by  operation  of  law,  or  by  his  bequest,  should  become  entitled 
to  it,  in  the  same  plight  he  put  it  or  should  leave  it,  entire  and  unde- 
faced.  But  in  capital  cases  I  am  of  opinion  that  such  fixtures,  which 
merely  supply  the  place  of  chests  and  other  ordinary  utensils  of  house- 
hold, should  be  considered  in  no  other  light  than  as  mere  moveables, 
partaking  of  the  nature  of  those  utensils,  and  adapted  to  the  same  use." 
(See  1  Hale,  555  ;  2  East's  P.  O.  489  ;  see  also  Amos  on  Fixtures.) 
Breaking  out  of  a  It  was  formerly  doubted  whether  the  breaking  might  be  sub- 
honse.  sequent  to  the  entry ;  as  if  the  prisoner  being  in  the  house,  without 

violence,  should  break  it,  in  order  to  escape  with  his  booty ;  (1  Hak, 
554 ;)  but  this  difBculty  was  removed  by  12  Ann.  c.  7,  and  the  break- 
ing out  of  a  house  in  the  night  time  was  held  burglary  in  Beg  v. 
Wheeldon  {uhi  sup.) ;  and  see  now  the  24  &  25  Vict.  c.  96,  s.  51,  tit. 
"  Larceny." 
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Unlocking  and  opening  a  hall  door  of  a  house  and  running  away,  I.  What  is  a 

is  a  sufficient  breaking  out  of  the  house.    (U.  v.  Lawrenqe,  A  C.  S  P.  Burglmy. 
231.) 


2.  As  TO  THE  Entbt. 

It  is  essential  that  there  should  be  an  entry  as  well  as  a  breaking ;  There  must  be  an 
(1  EaU,  655 ;)  and  the  entry  must  be  connected  with  the  breaking,  entry. 
{Reg.  V.  Daoia,  6  Cox,  G.  C.  369 ;  see  B.  v.  Smith,  B.  da  B.  417,  post, 
559.) 

It  is  deemed  an  entry  when  the  thief  breaketh  the  house,  and  his  What  amountfl  to. 
body,  or  any  part  thereof,  as  his  foot  or  his  arm,  is  within  any  part  of 
the  house ;  or  when  he  putteth  a  gun  into  a  window  which  he  hath 
broken,  (though  the  hand  be  not  in,)  or  into  a  hole  of  the  house  which 
he  hath  made,  with  intent  to  muvder  or  kill ;  this  is  an  entry  and 
breaking  of  the  house ;  but  if  he  doth  barely  break  the  house,  with- 
out any  such  entry  at  all,  this  is  no  burglary.  (3  Inst.  64 ;  2  Easfs 
P.  a.  490.) 

Thieves  came  by  night  to  rob  a  house ;  the  owner  went  out  and 
struck  one  of  them  ;  another  made  a  pass  with  a  sword  at  persons 
he  saw  in  the  entry,  and  in  so  doing  his  hand  was  over  the  thres- 
hold. This  was  adjudged  burglary  by  great  advice.  (2  East's  P.  0, 
490.) 

In  the  case  of  George  Gibbons,  Old  Bailey,  June,  1752,  (Post.  107  ;  2 
Bast's  P.  0.  490,)  who  was  indicted  for  burglary  in  the  dwelling-house 
of  John  Allan,  it  appeared  in  evidence  that  the  prisoner  in  the  night 
time  cut  a  hole  in  the  window  shutters  of  the  prosecutor's  shop,  which 
was  part  of  his  dwelling-house,  and  putting  his  hand  through  the  hole 
took  out  watches  and  other  things,  which  hung  in  the  shop  within  his 
reach  ;  but  no  entry  was  proved,  otherwise  than  by  putting  his  hand 
through  the  hole.  This  was  held  to  be  burglary,  and  the  prisoner  was 
convicted. 

Introducing  the  hand  through  a  pane  of  glass,  broken  by  the  prisoner, 
between  the  outer  window  and  an  inner  shutter,  for  the  purpose  of 
undoing  the  window  latch,  is  a  sufBcient  entry.  (B.  v.  Bailey,  B.  S  B, 
34.1.)  So  would  the  mere  introduction  of  the  offender's  finger.  (R.  v. 
Davis,  B.  S  B.  499  ;  and  see  1  Sale,  533.) 

So,  an  entry  down  a  chimney  is  a  sufficient  entry  into  the  house,  for 
the  chimney  is  part  of  the  house.  {B.  v.  Brice,  B.  db  B.  450,  a/nte, 
546.) 

But  an  entry  through  a  hole  in  the  roof,  left  for  the  purpose  of 
admitting  light,  is  not  a  sufficient  entry  to  constitute  burglary  ;  for  a 
chimney  is  a  necessary  opening,  and  needs  protection ;  whereas,  if  a 
man  choose  to  leave  a  hole  in  the  wall  or  roof  of  his  house  instead  of 
a  fastened  window,  he  must  take  the  consequences.  {B.  v.  Spriggs,  1 
Moo.  &  B.  357.) 

It  is  even  said  that  discharging  a  loaded  gun  into  a  house  is  a  suffi- 
cient entry.  (1  Hawh.  c.  17,  s.  11 ;  1  Haie,  555 ;  4  Camp.  220 ;  Pickering 
V.  Budd,  1  Stark.  48.) 

The  prisoner  raised  a  window  which  was  not  bolted,  and  he  thrust  a 
crowbar  under  the  bottom  of  the  shutter  (which  was  about  half  a  foot 
within  the  window)  so  as  to  make  an  indent  on  the  inside  of  the  shutter, 
but  from  the  length  of  the  bar  his  hand  was  not  inside  the  house.  This 
was  held  not  to  be  a  sufficient  entry  to  constitute  burglary.  {B.  v. 
Rust,  1  Moo.  a  a  183 ;  Gar.  G.  L.  293,  S.  C.,  sub  nom.  B.  v.  Boherts.) 

Where  the  house  was  broken,  but  not  entered,  and  the  owner  for 
fear  threw  out  his  money,  it  was  holden  to  be  uo  burglary  ;  though 
clearly  robbery,  if  taken  in  the  presence  of  the  owner.  (2  Easfs  P.  C. 
490.') 
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Where  thieves  bored  a  hole  through  the  door  with  a  centre-bit,  and 
part  of  the  chips  were  found  in  the  inside  of  the  house,  by  which  it  was 
apparent  that  the  end  of  the  centre-bit  had  penetrated  into  the  house, 
yet  as  the  instrument  had  not  been  introduced  for  the  purpose  of  taking 
the  property  or  committing  any  other  felony,  it  was  decided  that  this 
was  not  sufficient  to  constitute  burglary.  {B.  v.  Hughes,  1  Leach,  406  ; 
2  East's  P.  G.  491.) 

If  divers  come  in  the  night  to  do  a  burglary,  and  one  of  them  break 
and  enter,  the  rest  of  them  standing  to  watch  at  a  distance,  this  is 
burglary  in  all.     (3  Inst.  64.) 

The  entry  need  not  be  at  the  same  time  as  the  breaking,  provided 
both  be  in  the  night :  therefore,  if  thieves  break  a  hole  in  the  house  one 
night,  with  intent  to  enter  another  night,  and  commit  felony,  which 
they  execute  accordingly,  it  is  burglary.     (1  Hcde,  551.) 


Tie  burglary 
must  be  in  a 
dwelling-house. 

Church. 


Person  must 
reside  in  it. 


What  actual 
residence  neces- 
sary or  not. 


3.   As  TO  THE  DWBLMNG-HOnSB  AND  EeSIDENOE. 

The  breaking  and  entering,  to  constitute  a  burglary,  must  be  into  the 
dwelling-house  of  another,  that  is  to  say,  a  house  in  which  the  occupier 
or  his  family  usually  reside,  or  in  other  words  dwell  and  lie  in. 

It  has  been  said  that  a  church  may  be  the  subject  of  burglary  ;  (3 
Inst.  64;  1  Hale,  556  ;)  but  this  seems  questionable  ;  (see  1  Hawk  o.l7, 
s.  17  ;)  and  the  Act  24  &  25  Vict.  c.  96,  s.  51,  merely  mentions  "  dioetting- 
house."  There  is  an  express  provision  as  to  breaking  and  entering  into 
and  stealiTig  chattels  in  a  church,  24  &  25  Viet.  c.  96,  s.  50,  post, 
"  Larceny,"  Vol.  III. 

A  house  under  repair,  or  a  building  intended  for  and  constructed  as 
a  dwelling-house,  in  which  no  one  lives,  though  the  owner's  property  is 
deposited  there,  is  not  a  place  in  which  burglary  can  be  committed ;  for 
it  cannot  be  deemed  hisjdwelliiig-house,  until  he  has  taken  possession  and 
began  to  inhabit  it ;  {Seg.  v.  Lyons,  1  Leach,  185  ;  FvUer's  case,  2  Easfs 
P.  C.  498 ;  1  Leach,  196,  n. ;  Elsmore  v.  St.  BriaveUs,  2  M.&R.5U; 
Q  B.  d)  0.  461  ;)  nor  will  it  make  any  difference  if  one  of  the  workmen 
engaged  in  the  repairs  sleep  there  in  order  to  protect  it ;  (1  Leach,  186, 
in  notis  ;)  nor  though  the  house  is  ready  for  the  reception  of  the  owner, 
and  he  has  sent  his  property  into  it  preparatory  to  his  own  removal, 
will  it  become  for  this  purpose  his  mansion.  (R.  v.  HaUard,  2  Easfs 
P.  C.  498  ;  R  v.  Thompson,  Id. ;  2  Leach,  771.)  So  if  the  landlord  of  a 
house  purchase  the  furniture  of  his  out-going  tenant,  and  procure  a 
servant  to  sleep  there  in  order  to  guard  it,  but  without  any  intention  of 
making  it  his  own  residence,  a  breaking  into  the  house  will  not  amount 
to  burglary.  {R.  v.  Davis,  2  Leach,  876 ;  R.  v.  Smith,  2  Easffs  P.  0. 
497  ;  R.  V.  FvEer,  Id.  498 ;  1  Leaoh,  196,  n.)  The  mere  casual  use  of  a 
tenement  will  not  suffice.  (1  Haie,  557.)  Where  neither  the  owner 
nor  any  of  his  family  have  slept  in  the  house,  it  is  not  his  dwelling- 
house,  so  as  to  make  the  breaking  into  it  burglary,  though  he  had  used 
it  for  his  meals  and  all  the  purposes  of  his  business.  {B.  v.  Martin,  R. 
<h  B.  108.)  If  a  man  die  in  his  leasehold  house,  and  hia  executors  put 
servants  in  it,  and  keep  them  there  at  board  wages,  burglary  may  be 
committed  in  breaking  it,  and  it  may  be  laid  to  be  the  executor's  pro- 
perty.    (2  East's  P.  0.  499.) 

It  is  not  absolutely  necessary  to  make  it  burglary  that  any  person 
should  be  actually  within  the  house  at  the  time  the  offence  is  committed. 
For  if  the  owner  leaves  it  animo  revertendi,  though  no  person  resides 
there  in  his  absence,  it  will  still  be  his  mansion.  (1  Hawk.  c.  17,  s.  18.) 
As  if  a  man  has  a  house  in  town  and  another  in  the  country,  aiid  goes 
to  the  latter  in  the  summer,  the  nocturnal  breaking  into  either,  with  a 
felonious  design,  will  be  burglarious  ;  (Fast.  77  ;  2  Eas^s  P.  G.  496, 
Nuthrown's  case ;)  so  if  he  goes  a  journey.    {R.  v.  Murray,  2  East's  P.  C, 
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496.)    And  though  a  man  leaves  his  house  and  never  means  to  live  In  it    1.  What  is  a 
again,  yet  if  he  uses  paxt  of  it  as  a  shop,  and  lets  Ms  servant  and  his      Bv/rgla^. 

family  live  and  sleep  in  another  part  of  it,  for  fear  the  place  should  be   — 

robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by  hia  Berv0,nt  and 
family  will  be  a  habitation  by  him,  and  the  shop  may  still  be  oonsidered 
as  part  of  his  dwelling-house,  {R.  v.  Gibbons,  B.  S  B.  442.)  But  where 
the  prosecutor,  an  upholsterer,  left  the  house  in  which  he  had  resided 
■with  his  family,  without  any  intent  of  returning  to  live  in  it,  and  took 
a  dwelling-house  elsewhere,  but  still  retained  the  former  house  as  a 
warehouse  and  workshop ;  two  women,  employed  by  him  as  work- 
women in  his  business,  and  not  as  domestic  servants,  slept  there  to  take 
care  of  the  house,  but  did  not  have  their  meals  there,  or  use  the  house 
for  any  other  purpose  than  sleeping  in  it  as  a  secuj-ity  to  the  house  ;  the 
judges  held  that  this  was  not  properly  described  as  the  dwelling-house 
of  the  prosecutor.    (iJ.  v.  Flannagan,  B.  &  R.  187.) 

The  occupation  of  a  servant  in  that  capacity,  and  not  as  tenant,  is  in  nesidence  by  a 
many  cases  the  occupation  of  the  master,  and  will  be  a  sufficient  serrant. 
residence  to  render  it  the  dwelling-house  of  the  master.  [B.  v.  Stock, 
B.  diR.  185,  post,  555  ;  B.  v.  Wilson,  B,  &  B,  115.)  "Where  the  prisoner 
was  indicted  for  burglary  in  the  dwelling-house  of  J.  B,  J.  B.  worked 
for  one  W.,  who  did  carpenter's  work  for  a  public  company,  and  put 
J.  B.  into  the  house  in  question,  which  belonged  to  the  company,  to  take 
care  of  it,  and  some  mills  adjoining.  J.  B.  received  no  more  wages  after 
than  before  he  went  to  live  in  the  house.  It  was  held  not  rightly  laid. 
{B.  V.  Bmelings,  7  0.&  P.  150.)  If  a  servant  live  ia  a  house  of  his 
master's  at  a  yearly  rent,  the  house  cannot  be  described  as  the  master's 
house,  though  it  is  on  the  premises  where  the  master's  business  is  car- 
ried on,  and  although  the  servant  has  it  because  of  his  service.  The 
servant  is  in  such  a  case  the  tenant  of  the  master,  who  might  have 
distrained  for  rent,  and  qould  not  arbitrarily  have  removed  him,  and 
consequently,  the  occupation  of  the  servant  cannot  be  deemed  the  occu- 
pation of  the  master.  {R.  v.  Jarvis,  1  Moo.  (!■  0.7  ;  and  see  further, 
post,  557  J  "La/rcmy,"  Vol.  III.) 

Every  permanent  building,  in  which  a  party  may  dwell  and  lie,  is  What  a  sufficient 
deemed  a  dwelling-house,  and  burglary  may  be  committed  in  it.    A  set  ^''""^• 
of  chambers  in  an  inn  of  court  or  college  is  deemed  a  distinct  dwelling- 
house  for  this  purpose,    (1  Hale,  556;  1  Hawk.  c.  17,  s.  18.)    So  even  a  A  set  of  chambers 
loft  over  a  stable,  used  for  the  abode  of  a  coachman,  which  he  rents  for  ^/™  "^  ™"'' 
bis  own  use  and  thq,t  of  his  family,  is  a  place  which  may  be  burglari- 
ously broken.     {R.  v.  Turner,  1  Leach,  305  ;  1  Sawh  c.  17,  s.  18.)    So 
also  burglary  may  be  committed  in  a  lodging-room  ;  (1  Leach,  89 ;)  or 
in  a  garret  used  for  a  workshop,  and  rented  together  with  an  apart- 
ment for  sleeping,  and  if  the  landlord  does  not  sleep  under  the  same 
roof,  the  place  may  be  laid  as  the  mansion  of  the  lodger.     (1  Leach, 
237 ;  see  further,  post,  557.)    But  burglary  cannot  be  committed  in  a 
tent  or  booth  in  a  market  or  fair,  even  although  the  owner  lodge  in  it ; 
(1  Hawk.  0. 17,  s,  35 ;  1  Hale,  557 ;)  because  it  is  a  temporary,  not  a 
permanent,  edifice.    But  if  it  be  a  permanent  building,  though  used 
only  for  the  purposes  of  a  fair,  it  is  a  dwelling-house.    (R.  v.  Smith, 
1 M.  S  Bob.  256.)  &  v  , 

ix."^^^  ^^^"^  "mansion-house,"  in  its  common  sense,  not  only  includes  Outhouses  &e. 
the  dwelling-house,  but  also  all  out-houses,  as  barn,  stable,  cow- 
house, dairy-house,  if  they  be  parcel  of  the  mansion,  though  they 
be  not  under  the  same  roof  or  ioinina;  contiguous  to  it.    (1  Hale, 
558, 569.)  J         a  s  \  > 

And  all  outhoiises,  within  the  same  curtilage,  with  the  dwelling- 
house,  occupied  and  immediately  connected  and  communioating  with 
it,  may  be  the  subject  of  burglary,  and  the  burglary,  in  such  cases,  may 
be  alleged  to  have  been  in  the  dwelling-house.  This  was  the  case  with 
respect  to  all  buildings  within  the  curtilage,  until  by  statute  7  &  8  1&S  Geo.  4, 
tree.  ly.  c.  29,  s.  13,  "no  buildiag,  although  within  the  same  curtilage  "  2'-  s-  is 
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■witi  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be 
part  of  such  dwelling-house  for  the  purpose  of  burglary,  or  for  any  of 
the  purposes  aforesaid,  unless  there  shall  he  a  communication  between  such 
building  and  dwelling-house,  either  immediate  or  6y  means  of  a  covered 
and  inclosed  passage  leading  from  the  one  to  the  other."  This  provision  is 
now  repealed  by  24  &  25  Vict.  c.  95,  and  is  only  re-enacted  by  the  24  & 
25  Vict.  c.  96,  for  the  purposes  of  that  Act,  which  does  not  relate  to 
burglary  at  common  law,  except  so  far  as  to  fix  its  punishment.  (See 
s.  52.)  The  law  would  now,  therefore,  appear  to  stand  upon  this  subject 
as  it  did  before  the  passing  of  the  Act  of  Geo.  IV.  (a),  for  the  effect  of 
the  52nd  section  of  24  &  25  Vict.  c.  96,  by  which  the  punishment  for 
burglary  is  fixed,  does  not,  it  would  seem,  make  it  an  offence  against  that 
statute.  (See  Beg.  v.  Folly.,  \  C.S  K.  77.)  Where  the  prosecutor's  house 


(a)  The  decisions  before  that  time 
are  therefore  now  useful.  This  offence 
was  deemed  to  be  committed  by 
breaking  open  a  shop  built  close  to  a 
dwelling-house,  although  no  one  slept 
in  it,  and  it  had  no  internal  com- 
munication with  the  principal  man- 
sion, (jffi.  T.  Cfibson,  1  Leach,  357.)  And 
a  huilding  used  with  a  dwelling-house 
and  opening  into  an  enclosed  yard 
belonging  thereto  was  deemed  parcel 
of  the  dwelling-house,  though  it  also 
opened  into  an  adjoining  street,  and 
although  it  had  no  internal  communi- 
cation with  the  dwelling-house.  (R.  v. 
Lithgo,  B.  &  R.  357.)  And  where  the 
prosecutor's  house  was  at  the  corner 
of  a  street,  and  adjoining  thereto  was 
a  workshop,  beyond  which  a  stable 
and  coach-house  adjoined,  all  were 
used  with  the  house,  and  had  doors 
opening  into  a  yard  belonging  to  the 
house,  which  yard  was  surrounded  by 
adjoining  buildings,  &c.,  making  al- 
together an  inclosed  yard ;  the  work- 
shop had  no  internal  communication 
with  the  house,  and  it  had  a  door 
opening  into  the  street;  its  roof  was 
higherthau  that  of  the  dwelling-house; 
the  street  door  of  the  workshop  was 
broken  open  in  the  night  and  the 
offender  being  indicted  for  burglary 
and  convicted,  the  judges  held  this 
workshop  was  parcel  of  the  dwelling, 
and  that  the  conviction  was  right. 
{R.  V.  Chalking,  R.  &  E.  334.)  So 
where  the  prisoner  broke  into  a  goose- 
house  opening  into  the  prosecutor's 
yard,  into  which  his  house  also  opened, 
and  the  yard  was  surrounded  partly 
by  other  buildings  of  the  homestead 
and' partly  by  a  wall,  some  of  the 
buildings  had  doors  opening  back- 
ward, and  there  was  a  gate  in  one 
part  of  the  wall  opening  upon  a  road ; 
this  goose-house  was  held  to  be  part 
of  the  dwelling-house.  {B.  v.  Clay- 
iwm  and  another,  B.  &  B.  360.) 

But  where  a  centre  building  was 


allotted  to  a  variety  of  trades  and 
there  were  two  wings  annexed  to  it, 
both  of  which  were  used  as  dwelling- 
houses  and  were  occupied  by  different 
persons,  but  had  no  internal  com- 
munication with  the  building,  though 
the  roofs  of  all  were  connected,  and 
the  entrances  of  all  were  out  of  the 
same  common  enclosure,  the  case  was 
considered  otherwise,  and  it  was 
holden  not  a  dwelling-house,  for  the 
purpose  being  evidently  a  distinct 
tenement,  and  occupied  jointly,  while 
the  adjoining  houses  were  the  respec- 
tive abodes  of  individuals.  {Eggintm's 
case,  2  East's  P.  C.  424 ;  2  5.  cfc  P. 
508 ;  2  Leach,  913.) 

It  was  holden  that  burglary  might 
take  place  in  respect  of  a  building 
eight  or  nine  yards  distant  from  a 
dwelling-house,  and  with  only  a  pal- 
ing between  them;  (1  Hale,  568;) 
and  an  outhouse  in  the  yard  of  a 
dwelling-house  was  considered  parcel 
of  the  dwelling-house  if  the  yard  was 
inclosed,  though  the  occupier  had 
another  dwelling-house  opening  into 
the  yard,  and  he  let  such  dwelling- 
house  with  certain  easements  in  the 
yard.  (1  Moo.  C.  C.  13 ;  and  see 
Brown's  case,  2  East's  P.  C.  493.)  But 
it  was  even  then  laid  down,  that  if 
the  outhouse  was  at  a  considerable 
distance,  as  if  it  stood  a  bowshot  from 
it,  so  as  not  to  be  reasonably  esteemed 
parcel  of  the  principal  dwelling,  nor 
within  the  curtilage,  it  would  not 
answer  to  this  description,  (1  Sale, 
144.)  And  in  more  recent  times  it 
has  been  decided,  that  an  outhouse 
several  feet  from  the  mansion,  and 
unconnected  by  any  common  inclo- 
sure,  is  not  a  place  in  which  burglary 
can  be  committed.  (Oakland's  case, 
2  East's  P.  C.  493;  1  Leach,  144.) 
And  a  building  separated  from  a 
dwelling-house  by  a  public  road,  how- 
ever narrow,  was  held  not  to  be  a 
parcel  of  the  dwelling-house,  if  there 
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consisted  of  two  rooms  for  living  in,  another  room  used  as  a  cellar,  and  1- ^«*  j,*  "" 
rwasthouse  on  the  ground-floor,  and  of  three  bed-rooms  up  stairs  one  Mrgk^T_ 
of  them  over  the  wash-house,  and  the  bed-room  over  the  house-place 
communicated  with  that  over  the  wash-house,  but  there  was  no  internal 
communication  between  the  wash-house  and  any  of  the  rooms  ottHe 
house,  but  the  whole  was  under  the  same  roof;  and  the  defendant 
broke  into  the  wash-house,  and  was  breaking  through  the  partition 
wall  between  the  wash-house  and  the  house-place ;  it  was  holden  that 
the  defendant  was  properly  convicted  of  burglary,  m  breaking  the 
house.    (J{.  V.  Burrows,  1  Moo.  274.)  ,     ,      .  ,        j  •        t 

In  Reg.  v.  Higgs,  (2  0.  &  K.  322,)  the  prisoner  broke  into  a  dairy  ot 
the  prosecutor;  this  dairy  adjoined  a  kiln,  one  of  the  walls  of  the  kiln 
supporting  one  end  of  the  dairy;  and  the  kiln  adjoined  the  dwelling- 
house,  one  end  of  the  kiln  bemg  supported  by  one  of  the  walls  ot  the 
dwelling-house.  Thel%  was  no  internal  communication  from  the  d  wellmg- 
house  to  the  dairy ;  but  to  get  from  the  dwelling-house  to  the  dairy  a  person 
had  to  go  from  the  dwelling-house  by  a  door  into  the  yard,  and  from  the 
yard  by  another  door  into  the  dairy.  The  kihi  and  dairy  were  not  under 
the  same  roof  with  the  dwelling-house,  and  the  roofs  of  the  kiln  and 
dairy  were  lower  than  the  roof  of  the.dwelUng-house  ;  and  the  dairy  was 
held  not  to  be  part  of  the  dwelling-house  by  reason  of  the  7  &  8  Geo.  IV. 
c.  29,  s.  13 ;  but  since  the  repeal  of  that  Act,  it  would  seem  that 
burglary  might  be  committed  in  such  a  place.  So  in  Somerville's  case, 
(2  Lew.  0.  0. 113),  behind  the  dwelling-house  there  was  a  pantry ;  to  get 
into  the  pantry  from  the  dwelling-house  it  was  necessary  to  pass 
through  the  kitchen  into  a  passage ;  at  the  end  of  the  passage  there  was 
a  door,  and  outside  the  door,  on  the  left  hand,  was  the  door  of  the 
pantry ;  when  the  passage  door  was  shut,  the  pantry  door  was  excluded 
and  open  to  the  yard,  but  the  roof  or  covering  of  the  passage  projected 
beyond  the  door  of  the  passage,  and  reached  as  far  as  the  pantry  door. 
There  was  no  door  communicating  directly  between  the  pantry  and  the 
house,  and  the  two  were  not  under  the  same  roof.  The  roof  of  the 
pantry  was  "tea-fall,"  and  leant  against  the  wall  of  an  inner  pantry,  in 
which  there  was  a  latchet  window  common  to  both,  and  which  opened 
between  them.  The  pantry  was"  held  not  to  be  part  of  the  dwelling- 
house,  because  there  was  no  internal  communication  between  the  two 
within  the  repealed  Act.    (See  also  R.  v.  Turner,  6  0.  .&  P.  407.) 

If  there  be  any  doubt  as  to  the  nature  of  the  building  broken  and 
entered,  a  count  may  be  inserted  for  breaking  and  entering  a  building 
within  the  curtilage.  (See  "Larceny^'  Vol.  III.,  and  Arch.  G.  PI.  16th 
ed.  461). 

A  dweUing-house  maybe  so  divided  as  to  form  two  or  more  dwelling-  Divided  honsc. 
houses  within  the  meaning  of  the  word  in  the  definition  of  burglary. 
(See  the  authorities,  post,  656.) 


was  no  common  fence  or  roof  to  con-  and  opens  into  no  building,  hut  into 

nect  them,  though  it  were  held  by  the  yard  only,  was  not  such  a  part  of 

the  same  tenure,  and  though  some  of  the  dwelling-house  as  that  the  break- 

the  offices  necessary  to  the  dwelling-  Ing  thereof  would  constitute  burglary, 

house  adjoined  it,  and  though  there  {R.  v.  Bennett,  R.  tb  R.  289.) 

was  an  awning  extending  from  it  to  An  area  gate,  opening  into  the  area 

the  dwelling-house.     But  if  it  be  only,  was  not  deemed  part  of  the 

made  a  sleeping-place  for  any  of  the  dwelling-house,  so  as  to  make  the 

servants   of  the   dwelling-house,  it  breaking  thereof  burglary,  if  there 

may  be  deemed  a  distinct  dwelling-  was  any  door  or  fastening  to  prevent 

house.    (iJ.  V.   Westwood,  R.   <b  R.  persons  in  the  area  from  entering  the 

495.)  house,  although  such  door  or  fastening 

A  door  which  only  forms  part  of  might  not  be  secured  at  the  time, 

the  outward  fence  of  the  curtilage,  (B.  v.  Oum,  R.  ic  R.  322.) 
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4,  As  TO  THE  Ownership  in  the  House, 


[8.1. 


It  is  necessary  to  ascertain  to  whom  the  mansion  belongs,  and  to  state 
that  with  accuracy  in  the  indictment.  If  the  rule,  ohserves  Mr.  East, 
(2  Easfs  P.  0.  499,  500,)  by  which  to  ascertain  this  ownership  may  be 
compressed  with  sufficient  discrimination  into  a  small  compass,  I  should 
say  generally,  that  where  the  legal  title  to  the  whole  mansion  remains 
in  the  same  person;  there,  if  he  inhabit  it  either  by  himself,  his  family 
or  servants,  or  even  by  his  guests,  the  indictment  must  lay  the  offence' 
to  be  committed  against  his  mansion.  And  so  it  is  if  he  let  out  apart- 
ments to  inmates  who  have  a  separate  interest  therein,  if  they  have  the 
same  outer  door  or  entrance  into  the  mansion  in  common  with  himself. 
But  if  distinct  families  be  in  the  exclusive  occupation  of  the  house,  and 
have  their  ordinary  residence  or  domicile  there,  without  any  inter- 
ference on  the  part  of  the  proper  owner,  or  if  they  be  only  in  possession 
of  parts  of  the  house  as  inmates  to  the  owner,  and  have  a  distinct  and 
separate  entrance,  then  the  offence  of  breaking,  &c.,  their  separate 
apartments  must  be  laid  to  be  done  against  the  mansion-house  of  such 
occupiers  respectively. 

Nice  questions  frequently  arise  as  to  whether  a  party  dwells  in  and 
occupies  a  house  in  his  own  right,  or  as  the  seiwant  of  another.  A 
workman  was  employed  at  15s.  a-week  wages,  and  a  cottage  free  of 
rent  and  taxes,  for  himself  and  his  family  to  dwell  in  :  upon  an  iadict- 
ment  for  burglary,  the  judge  at  the  trial  held,  that  as  the  workman 
occupied  this  cottage  for  his  own  benefit,  and  not  for  the  use  or  benefit 
of  his  master,  it  was  well  described  as  the  dwelling-house  of  the  work- 
man ;  and  upon  a  reference  to  the  judges,  they  were  of  the  same 
opinion,  (B.\.  Joblin,  B.  S  B.  525 ;  and  see  B.  v.  Smyth,  5  G.  S  P. 
202 ;  B.  Y.  Jarvis,  1  Moo.  C.  C.  7,  infm.)  Where  a  tollgate-house, 
erected  by  the  trustees  of  a  turnpike  as  and  for  the  dwelling-house  of 
the  person  who  might  be  employed  to  coUect  the  tolls  at  a  particular 
gate,  was  broken  and  entered  in  the  night  time ;  and  upon  an  indict- 
ment for  the  burglary,  it  appeared  that  the  trustees  had  let  the  toUs  to 
Ward,  and  Ward  had  employed  EUis  (at  weekly  wages,  with  the  privi- 
lege of  living  ia  the  toll-house  in  question)  to  coUect  them,  and  that 
Ellis  dwelt  in  the  house  for  that  purpose :  the  Indictment  having 
described  this  as  the  dwelling-house  of  Ellis,  the  judges  held  the 
description  to  be  correct,  for  Ellis  had  the  exclusive  possession  ;  it  was 
unconnected  with  any  premises  of  Ward's,  and  Ward  did  not  appear  to 
have  any  interest  whatever  in  it.  (B.  v.  Camfield,  1  Moo.  C.  G.  42.)  And 
where  a  servant  lived  rent-free  in  a  house  belonging  to  his  master,  and 
his  master  paid  the  taxes,  and  his  master's  business  was  carried  on  in 
the  house  ;  but  the  servant  and  his  family  were  the  only  persons  who 
slept  in  the  house  ;  and  that  part  of  the  house  in  which  his  master's 
business  was  carried  on,  was  at  all  times  open  to  those  parts  in  which 
the  servant  lived  ;  upon  an  indictment  for  breaking  and  entering  that 
part  of  the  house  in  which  the  master's  business  was  carried  on,  it  was 
held,  that  it  might  be  described  as  the  servant's  house  ;  but  it  was  not 
decided  that  it  might  not  also  be  described  as  the  house  of  the  master. 
{B.  V.  WUt,  1  Moo.  C.  G.  248.) 

If  a  servant  live  in  the  house  of  his  master  at  a  yearly  rent,  the  house 
cannot  be  described  as  the  master's  house  though  it  be  on  the  premises 
where  the  master's  business  is  carried  on,  and  although  the  servant  has 
it  because  of  his  service.  {B.  v.  Jama,  1  Moo.  G.  C,7 ;  and  see  B,  v, 
Sm^th,  5  G<b  P.  202.) 

G.  Brown  was  indicted  for  burglary  in  the  dwelling-house  of  M. 
Graydon,  and  stealing  thereout  oats.  A  second  count  stated  it  to  be  in 
the  dwelling-house  of  T.  Trumball.  Graydon,  a  farmer,  had  a  dwelling- 
house  in  which  he  lived,  a  stable,  cowhouse,  cottage,  and  barn,  all  in 
one  range  of  buildings  in  the  order  mentioned,  and  imder  one  roof ;  but 
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they  were  not  inclosed  by  any  wall  or  court  yard,  nor  was  there  any 
communication  from  one  to  the    other   within.    Trumball's   family 

resided  in  the  cottage  by  agreement  with  Graydon,  when  he  went  into    

his  service ;  but  Trumball  paid  no  rent ;  only  an  abatement  was  made 
in  his  wages  on  account  of  his  family  residing  in  the  cottage.  Some 
corn  having  been  missed  out  of  the  barn,  Trumball  and  another  person 
put  a  bed  in  the  barn,  and  went  and  slept  there,  and  a  few  nights  after 
they  had  so  done,  the  prisoner  unlocked  the  barn  door,  and  took  away 
a  quantity  of  oats.  After  conviction,  judgment  was  respited  upon  a 
doubt  whether  it  could  be  considered  as  the  dwelling-house  either  of 
Graydon  or  Trumball.  Upon  a  reference  it  was  agreed,  (Mich.  T. 
1787,)  by  all  the  judges,  that  the  sleeping  in  the  barn  made  no  diflfer- 
enoe.  But  they  held,  (JBuUer,  J.,  doubting,)  that  this  was  no  more  than 
a  license  to  Trumball  and  servant  to  lodge  in  the  cottage,  and  not  a 
letting  it  to  him ;  and  that  the  bam,  as  well  as  the  rest  of  the  buildings, 
being  under  the  same  roof,  continued  parts  of  the  mansion-house  of 
Graydon.  And  many  of  the  judges  inclined  to  think  that  if  there  had 
been  a  demise  of  the  cottage  to  Trumball,  the  barn  would  still  have 
continued  part  of  Graydon's  dwelling-house  in  point  of  law.  (Cf. 
Brown's  case,  2  Host's  P.  0.  501.)  So  in  another  case,  where  the  servant 
of  three  partners  in  trade  had  weekly  wages,  and  particular  rooms 
assigned  to  him,  as  lodging  for  himself  and  his  family,  over  the  bank 
and  brewery  office  of  his  employers,  with  which  his  lodging  com- 
municated by  a  trap  door  and  a  ladder,  it  was  holden  by  the  twelve 
judges,  that  a  burglary  committed  in  the  banking  room  was  well  laid 
as  in  the  dwelling-house  of  the  three  partners.  {R.  v.  Stockton  and 
others,  2  Taunt.  339 ;  2  Leach,  1015 ;  B.  <h  R.  185,  sub  nom.  R.  v. 
Stock) 

Where  the  prisoner  was  indicted  for  burglary  in  the  dwelling-house 
of  J.  B. :  J.  B.  worked  for  one  W.  who  did  carpenter's  work  for  a  public 
company,  and  put  J.  B.  into  the  house  in  question,  which  belonged  to 
the  company,  to  take  care  of  it,  and  some  mills  adjoining.  J.  B. 
received  no  more  wages  after  than  before  he  went  to  live  in  the 
house.    It  was  held  not  rightly  laid.    (R.  v.  Bamlins,  7  O.  <6  P.  150.) 

A  gardner  lived  in  a  house  of  his  master,  quite  separate  from  the 
dwelling  of  his  master,  and  the  gardener  had  the  entire  control  of  the 
house  he  lived  in,  and  kept  the  key ;  it  was  held,  that,  on  an  indictment 
for  burglary,  the  gardener's  house  might  be  laid  either  as  his  or  his 
master's.     (R.  v.  R^es,  7  G.  S  P.  568.) 

If  a  house  be  tenanted  by  a  married  woman,  it  must  in  all  cases  be  Married 
deemed  the  house  of  her  husband,  and  not  of  her,  even  although  she 
livg  separate  from  her  husband.  (Parr's  case,  Kel.  43  ;  2  Easfs  P.  C. 
504 ;  and  see  Boggett  v.  Frier,  1  East,  301  ;  B.  v.  Smyth,  5  Car.  S  P. 
202.)  Where  a  married  woman  lived  apart  from  her  husband,  upon 
an  income  arising  from  property  vested  in  trustees  for  her  separate  use, 
the  judges  held  that  a  house  which  she  had  lived  in  was  properly 
described  as  her  husband's  dwelling-house,  though  she  paid  the  rent 
out  of  her  separate  property,  and  the  husband  had  never  been  in  it. 
{R.  V.  French,  R.  &  R.  491.)  Upon  an  indictment  for  burglary  in 
the  dwelling-house  of  George  GiJlings,  it  appeared  that  Gillings  owned 
and  had  built  the  house  in  question,  but  had  never  lived  in  it ;  that 
suspecting  his  wife  of  infidelity  with  one  Websdale,  they  agreed  to 
separate,  and  he  told  her  she  might  live  in  the  house  in  question,  and 
gave  her  a  bed  and  bedding,  &c.,  for  the  purpose ;  she  afterwards  lived 
and  cohabited  with  Websdale  in  the  house,  with  the  knowledge  of  her 
husband  ;  Websdale  paid  the  expenses  of  housekeeping,  but  never  paid 
any  rent  for  the  house  to  GUllngs  ;  the  judges  held,  that  the  house  was 
properly  described  as  the  dwelling-house  of  the  husband.  (B.  v.  Wilford, 
R.&R.  517) 

A  prisoner  was  indicted  for  breaking  into  the  house  of  Elizabeth  A. 
and  stealing  her  goods.    There  was  a  second  count,  laying  the  property 
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of  the  goods  in  the  Queen.  It  was  shown  by  proof  of  the  record,  that 
the  husband  of  Elizabeth  A.  had  been  convicted  of  felony ;  and  it  was 
also  proved,  that  he  was  still  in  prison  under  the  sentence,  and  that  the 
articles  stolen  were  his  before  his  conviction,  and  had  remained  in  the 
house  from  the  time  of  his  apprehension,  and  that  the  wife  continued  in 
possession  of  the  house  and  goods  till  they  were  stolen  by  the  prisoner. 
It  was  held  that  the  prisoner  might  be  properly  convicted  of  larceny  on 
the  second  count,  which  laid  the  property  of  the  goods  in  the  Queen, 
although  there  had  been  no  office  found  ;  and  that  he  could  not  be  con- 
victed of  housebreaking,  as  that  part  of  the  indictment  which  laid  the 
goods  and  the  house  to  Ido  those  of  Elizabeth  A.  could  not  be  supported. 
.{Beg.  V.  Whitehead,^  G.  &  P. 429.) 

A  house  in  part  of  which  a  man  lives,  and  other  parts  of  which  he 
lets  to  lodgers,  may  be  considered  and  described  as  his  house,  though  he 
has  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  and  executed  an 
assignment  including  the  house,  if  the  assignee  has  not  taken  posses- 
sion ;  at  least,  no  objection  can  be  made  if  in  other  counts  it  be  stated 
as  the  house  of  the  assignee,  and  in  others  of  the  lodger  in  whose  room 
the  offence  was  committed.     (iJ.  v.  BaM,  1  Moo.  C.  0.  30.) 

In  the  case  of  persons  employed  by  the  crown  or  public  companies, 
the  same  rule  prevails  as  in  other  cases.  If  burglary  be  committed  in 
the  invalid  office  at  Chelsea,  in  Somerset  Souse,  in  Whitehall,  in  any 
of  the  public  offices  or  rOyal  palaces,  the  mansion  must  be  laid  as  the 
Queen's.  {R.  v.  Peyton,  1  Leach,  324,  and  in  notis ;  B.  v.  Williams,  1 
Hale,  522.) 

The  same  principle  applies  to  corporations ;  for  if  a  burglary  be  laid  to 
be  in  the  dwelling-house  of  one  of  the  officers  belonging  to  the  African 
Company,  it  will  be  bad,  although  a  corporation  cannot  be  resident. 
{Kel.  37  ;  1  Leach,  Z^'k,  in  notis;  2  East's  P.  C.  501.)  But  it  has  been 
holden  that  if  the  agent  of  a  trading  company  resides  in  the  house  of 
his  employers  in  town,  it  may  properly  be  laid  as  his  dwelling.  (iJ.  v. 
Margette,  2  Leach,  930.)  So  a  city  hall  may  be  described  as  the  resi- 
dence of  the  clerk  to  the  company  to  whom  it  belongs.  (Id.,  in  notis.) 
The  ground  for  these  two  last  decisions  is  stated  to  be  that  the  punish- 
ment of  burglary  was  intended  to  protect  the  actual  occupant  from  the 
terror  of  disturbance  during  the  hours  of  darkness  and  repose,  but  it 
would  be  absurd  to  suppose  that  that  terror  which  is  of  the  essence  of 
the  crime  could  from  a  breaking  and  entry  in  one  place  produce  an 
effect  in  another.  (2  Leach,  931.)  J.  Picket  was  indicted  for  burglary 
in  the  dwelling-house  of  the  East  India  Company,  which  is  inhabited 
by  their  servants  ;  and  he  was  convicted  and  executed.  O.  B.  April, 
1765.  (2  East's  P.  C.  501.)  C.  Maynard  was  indicted  for  burglar^j  in 
the  mansion-house  of  the  master,  fellows,  and  scholars  of  Bennet 
College,  in  Cambridge.  It  appeared  that  he  broke  into  the  buttery  of 
the  college,  and  there  stole  some  money  ;  and  it  was  agreed  by  all  the 
judges,  upon  a  reference  to  them,  that  it  was  burglary.  (0.  Maynard! s 
case,  2  East's  P.  C.  501.) 

If  by  an  actual  severance  all  internal  communication  be  cut  off,  the 
partitions  become  distinct  houses,  so  that  if  one  house  is  divided  to 
accommodate  the  families  of  two  partners,  though  the  rent  and  taxes  of 
the  whole  are  paid  out  of  the  common  fund,  each  part  will  be  regarded 
as  a  mansion.  (-B.  v.  Jones,  1  Leach,  537  ;  2  East's  P.  C.  504 ;  Tracy 
V.  Talbot,  Salt  532.)  But  a  house,  the  joint  property  of  partners  in 
trade  in  which  their  business  is  carried  on,  may  be  described  as  the 
dwelling-house  of  all  the  partners,  though  only  one  of  the  partners 
resides  in  it.    (iJ.  v.  Athea,  1  Moo.  C.  C.  329.) 

If  the  chamber  of  a  guest  at  an  inn  be  forced  open  and  his  goods 
stolen,  the  burglary  must  be  laid  in  the  dwelling-house  of  the  landlord. 
(1  Hale,  557 ;  R.  v.  Prosser,  2  East's  P.  C.  5p2 ;  2  MS.  Sum.  249.)  And 
the  same  in  all  other  cases  where  the  occupier  has  the  use  merely  and 
no  interest  in  the  apartments  he  occupies,    (See  1  Hawh.  c,  17,  s.  26.) 


Where  inmates  have  several  rooms  in  a  house  of  which  they  keep    1-  What  is  a 
the  keys,  and  inhabit  them  severally  with  their  families,  yet  if  they      Burglar^/. 
enter  at  one  outer  door  with  the  owner,  these  rooms  cannot  be  said  to    ■ — -  ' 

be  the  dwelling-houses  of  the  inmates,  but  the  indictment  ought  to  be  i''""''^^- 
for  breaking  the  house  of  the  owner.  But  if  the  owner  inhabit  no  part 
of  the  house,  or  even  if  he  occupy  a  shop  or  a  cellar  in  it,  but  do  not 
sleep  therein,  the  apartments  of  such  inmates  shall  be  considered  as 
their  respective  dwelling-houses.  (CarreU's  case,  1  Leach,  237  ;  Trap- 
ihaw's  case,  1  Leach,  427  ;  and  see  1  Sawh.  c.  38,  s.  26.) 

If  the  owner,  who  lets  out  apartments  in  his  house  to  other  persons,  Owner  letting  off 
sleep  under  the  same  roof,  and  have  but  one  outer  door  common  to  him  P*'*'  fjd  residing 
and  his  lodgers,  such  lodgers  are  only  inmates,  and  all  their  apartments 
are  parcel  of  the  one  dwelling-house  of  the  owner.  {Kel.  84.)  But  if 
the  owner  do  not  lodge  in  the  same  house,  or  if  he  and  the  lodgers  enter 
by  different  oiiter  doors,  the  apartments  so  let  out  are  the  mansion  for 
the  time  being  of  each  lodger  respectively,  even  though  the  rooms  are 
let  by  the  year.  (2  East's  P.  G.  505  ;  see^osf,  568.)  Where  a  servant  of 
the  prosecutor  dwelt  in  a  part  of  the  house,  and  the  rest  (excepting  the 
shop)  was  let  off  to  lodgers  :  the  judges  held  that  the  shop,  which  was 
in  the  prosecutor's  occupation,  was  properly  described  as  the  dwelling- 
house  of  the  prosecutor.  (jB.  v.  Gibbons,  B.  da  B.  4:42,  ante,  551.) 
Where  the  prosecutor,  having  a  dwelling-house  with  a  shop  adjoining 
to  it,  with  separate  entrances  from  the  street,  but  the  shop  having  a 
back  door  into  a  passage  in  the  house,  let  the  shop  to  his  son,  who 
used  it  as  a  place  of  business  only,  and  did  not  reside  there  ;  a  biir- 
glary  having  been  committed  in  the  shop,  the  Judges  held  that  it 
was  properly  described  in  the  indictment  as  the  dwelling-house  of  the 
father.    {B.  v.  Sefton,  B.  &  B.  202.) 

If  the  owner  let  off  a  part,  but  do  not  dwell  in  the  part  he  reserves  Owner  letting  off 
for  himself,  then  the  part  let  off  is  deemed  in  law  the  dwelling-house  of  P^'";^.''"*  i"*  ' 
the  party  who  dwells  in  it,  whether  it  communicates  internally  with  residue^ '" 
the  other  part  or  not ;  but  the  part  he  has  reserved  for  himself  is  not 
the  subject  of  burglary :  it  is  iiot  his  dwelling-house,  for  he  does  not 
dwell  in  it ;  nor  can  it  be  deemed  the  dwelling-house  of  the  tenant,  for 
it  forms  no  part  of  his  lodging.  (1  Leach,  89,  237,  437.)  Where  a 
coachman  rented  the  loft  over  a  coachhouse  and  stables,  and  he  and  his 
family  resided  in  it,  a  burglary  committed  in  it  was  hold  en  to  be  well 
laid  to  have  been  committed  in  the  dwelling-house  of  the  coachman. 
{B.  V.  Turner,  1  Leach,  305.)  The  governor  of  the  workhouse  at  Bir- 
mingham, under  a  contract  for  seven  years  with  the  guardians  and 
overseers  of  the  poor  of  that  place,  occupied  and  dwelt  in  the  governor's 
house,  with  the  exception  of  one  room,  which  the  guardians  and  over- 
seers reserved  for  themselves  as  an  office,  and  three  other  rooms  as 
store-rooms ;  the  clerk  of  the  guardians  and  overseers  kept  one  key  of 
the  office,  the  governor  another,  for  the  purpose  of  securing  the  effects  in 
case  of  fire,  and  the  room  was  cleaned  and  taken  care  of  by  the 
governor's  servant :  this  office  being  broken  and  entered  in  the  night 
time,  ten  of  the  judges  held  that  it  could  not  be  described  as  the  dwel- 
ling-house of  the  governor.  (JB.  v.  Wilson,  B.  <&  B.  115.)  So  where  the 
owner  of  a  dwelling-house,  warehouse,  and  counting-house,  within  the 
same  curtilage,  let  the  dwelling-house  to  his  warehouseman  at  a  yearly 
rent :  the  counting-house  and  warehouse  being  broken  and  entered  in 
the  night  time,  the  judges  held  that  this  was  not  burglary  ;  that  the 
counting-house  and  warehouse  could  not  be  described  as  the  dwelling- 
house  of  the  master ;  because  the  dwelling-house  was  occupied  by  the 
warehouseman  as  tenant,  and  not  as  servant ;  nor  could  they  be  des- 
cribed as  the  dwelling-house  of  the  tenant,  for  they  formed  no  part  of 
his  holding.  {B.  v.  Jarvis,  B.  S  M.  7.  See  B.  v.  Smyth,  5  Car.  <b  P. 
202.) 

If  the  owner  let  the  whole  of  a  dwelling-house,  retaining  no  part  of  Owner  letting 
it  for  his  or  his  family's  dwelling,  the  part  each  tenant  occupies  and  SrenttSts!' 
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dwells  in  is  deemed  in  law  to  be  the  dwelling-house  of  such  tenant, 
whether  the  parts  holden  by  the  respective  tenants  communicate  with 
each  other  internally  or  not.  Thus  where  the  owner  of  a  house  divided 
the  shop  into  two  by  a  partition,  each  having  a  door  opening  into  the 
street,  and  let  one  of  them  and  some  rooms  in  the  house  to  Choice,  and 
the  other  with  the  remainder  of  the  house  to  Eyan  ;  at  the  end  of  each 
shop  was  a  door,  opening  into  a  common  passage,  that  led  to  one  common 
staircase  ;  Choice  paid  JlOO  a-year  and  the  taxes  for  the  whole  house  for 
his  part  ;  Eyan  £80  a-year  for  his  ;  each  had  his  separate  family,  separ 
rate  kitchen,  ifec;  but  the  rooms  occupied  by  each  opened  on  the  com- 
mon staircase  above-mentioned :  upon  an  indictment  for  but-gkryj  it 
appeared  that  the  prisoner  entered  at  the  window  of  the  common  stair- 
case, unlocked  the  door  of  Eyan's  shop,  and  entered  it ;  and  the  judges 
held  that  the  place  was  rightly  described  in  the  indictment  as  the 
dwelling-house  of  Eyan.  (B.  v.  Bailey,  1  Moo.  0.  C.  23.)  One  Eichards 
let  her  dwelling-house  to  her  son  Josiah,  and  a  warehouse,  communica- 
ting internally  with  the  dwelling-house,  to  Josiah  and  his  youngef 
brother,  at  a  separate  rent ;  Josiah  lived  in  the  dwelling-house,  and 
constantly  used  the  communication  between  that  and  the  warehouse ; 
both  brothers  carried  on  their  joint  business  in  the  warehouse :  the 
warehouse  being  broken  and  entered  in  the  night  time,  the  judges  held 
that  it  could  not  be  deemed  a  part  of  the  dwelling-house,  as  the  dwell- 
ing-house was  holden  under  a  demise  to  Josiah  alonCj  and  he  alona 
dwelt  in  it,  and  the  warehouse  was  holden  imder  a  distinct  demise  to 
himself  and  his  brother.  (B.  v.  Jenkins,  R.  &  B.  244.)  Where  a 
lodger  occupied  a  sleeping-^room  on  the  first  floor,  and  a  workshop  in 
the  attic,  and  the  rest  of  the  house  was  occupied  by  other  lodgers,  a 
burglary  in  the  workshop  was  holden  by  the  judges  to  be  well  laid  to 
have  been  committed  in  the  dwelling-house  of  the  lodger  who  rented 
it.     {B.  v.  Carrell,  1  Leaeh,  237.) 

A  man  cannot  be  indicted  for  burglary  in  his  own  house.  Therefore  if 
the  owner  of  a  house  break  and  enter  into  the  room  of  his  lodger  and 
steal  his  goods,  he  can  only  be  convicted  of  the  larceny.  {Kel.  84  \  % 
East's  P.  C,  502,  506.) 


The  offence  must 
be  in  the  night 
time. 


5.  As  TO  THE  Time  of  committing-  the  Offence. 

The  breaking  and  entry  must  be  in  the  night  time.  (See  ante,  545  ; 
4  Bla.  Com.  224.)  As  to  what  shall  be  reckoned  night,  and  what  day, 
for  this  purpose  the  7  Will.  IV.  &  1  Vict.  c.  86,  s.  4,  enacted,  "  That  so 
far  as  the  same  is  essential  to  the  offence  of  burglary,  the  night  shall 
be  considered  and  is  hereby  declared  to  commence  at  nine  of  the  clock 
in  the  evening  of  each  day,  and  to  conclude  at  six  of  the  clock  in  the 
morning  of  the  next  succeeding  day  "  (a),  but  this  statute  has  now 


{a)  By  the  old  law  the  day  was 
aoocuuted  to  begin  only  at  sun-rising, 
and  to  end  immediately  upon  sunset; 
but  the  better  opinion  at  the  time  of 
passing  the  7  Will.  IV.  and  1  Viot. 
c.  86  enactment  seems  to  be,  that 
if  there  be  day  light  or  crepusculum, 
(twilight,)  enough  begun  or  left  to 
discern  a  man's  face  withal,  it  was  no 
burglary.  (3  Inat.  63;  1  Male,  350; 
2  East's  P.  0.  609.)  But  this  did  not 
extend  to  moon-light,  for  then  many 
jnidnight  burglaries   would  go  un- 


punished ;  and  besides  the  malignity 
of  the  offence  does  not  so  properly 
arise  from  its  being  done  in  the  dark, 
as  at  the  dead  of  night,  irhen  all  the 
creation,  except  beasts  of  prey,  are  at 
rest,  when  sleep  has  disarmed  the 
owner, and  rendered  his  castle  defence- 
less. (4  Bla.  Com.  224.)  The  ancient 
law  appears  to  be  the  most  reasonable. 
In  the  summer  there  is  but  a  very 
short  time  when  there  is  not  day- 
light sufiBcient  to  discover  the'  coun- 
tenance of  the  offender  J  and  it  is 
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been  repealed  by  the  24  &  25  Viet=  c.  05,  and  the  only  substitute  for  it    1.  What  in  a 
is  the  interpretation  clause  in  the  24  &  26  Vict.  c.  96,  -which  provides      BurgUwy, 

that  "for  the  purposes  of  this  Act  the  night  shall  be  deemed  to  com- — — 

mence  at  nine  o'clock  in  the  evening  of  each  day,  &c."  but  as  this  latter 
Aet  does  not  extend  to  embrace  burglary  at  common  law,  it  is  doubtful 
whether  the  old  law,  as  to  what  constitutes  night  time,  be  not  again  in 
force. 

The  breakiug  and  entering  must  both  be  committed  in  the  night  wiat  shall  be 
time  s  if  the  breaking  be  in  the  day  and  the  entering  in  the  night,  or   ^^^^^  "^^t- 
the  breaking  in  the  night  and  the  entering  in  the  day,  it  is  no  burglary. 
(1  Sale,  561.)    But  the  breaking  may  be  in  one  night,  and  the  entering 
in  another.    (1  Hah,  551  ;  B.  v.  Jordan,  7  G.  <&  F.  432.)     The  break-   Both  the 
ing,  however,  must  be  with  intent  to  enter,  and  the  entry  with  intent  leaking  and 
to  commit  a  felony.    Where  the  prisoner  took  the  glass  out  of  a  door  the'ni^    ° '° 
on  Friday  night,  with  intent  thereby  to  enter  the  house,  and  afterwards 
on  the  Sunday  night,  and  before  the  glass  was  replaced,  he  entered  by 
the  aperture  he  had  thus  made  ;  the  judges  held,  that  the  breaking  being 
originally  with  intent  to  enter,  and  the  breaking  and  the  entering  being 
both  in  the  night  time,  the  offence  amounted  to  burglary,  notwith- 
standing the  time  that  had  elapsed  between  the  breaking  and  the  entry. 
(iJ.  V.  Smithf  J?,  cfe  E.  417  J  see  omte,  p.  549.) 


felouious  intent 


6,  As  TO  THH  Intention. 

There  can  be  no  burglary  but  where  the  indictment  both  expressly  TUe  burglary 
allegea,  and  the  verdict  also  finds  an  intention  to  commit  some  felony  ;  must  be  with  a 
for  if  it  appear  that  the  offender  meant  only  to  commit  a  trespass,  as 
to  teat  the  party,  or  the  like,  he  is  not  guilty  of  burglary.  (1  Rawh. 
c.  17,  S.  36  ;  3  Inst.  65  ;  1  Hah,  561.)  In  the  case  of  B,.  v.  Knight  and 
Rpffey,  the  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house 
"J'  Mary  SneUing,  the  indictment  stating  the  intent  to  be  to  steal  the 
idds  of  Leonard  Hawkins.  It  appeared  from  the  evidence  that 
awkins,  who  was  an  excise  officer,  had  seized  some  bags  of  tea  in  a 
op,  entered  in  the  name  of  Smith,  as  being  there  without  a  legal 
yj^trsab,  and  had  removed  them  to  Mary  Snelling's,  where  he  lodged. 
The  prisoners  and  many  other  persons  broke  open  Mary  Snelling's 
house  in  the  night,  with  intent  to  take  his  tea.  Smith  did  not  appear 
to  have  been  in  company  with  them ;  but  it  was  shown  that  they  sup- 
posed the  tea  to  belong  to  Smith  ;  and  that  the  act  was  committed 
either  in  company  with  him,  or  by  his  procurement.  The  jury  being 
directed  to  find  as  a  fact  with  what  intent  the  prisoners  broke  and 
entered  the  house,  found  that  they  intended  to  take  the  goods  on  the 
behalf  of  Smith ;  and  upon  the  point  being  reserved,  the  twelve  judges 
were  of  opinion  that  the  indictment  was  not  supported,  as  however 
outrageous  the  conduct  of  the  prisoners  was  in  so  endeavouring  to  get 
back  Smith's  goods,  still  there  was  no  intention  to  steal.  But  if  the 
indictment  had  been  for  breaking  the  house  with  intent  feloniously  to 
rescue  goods  seized,  &c.,  which  is  felony  by  stat.  19  Geo.  II.  c.  34,  some 
of  the  judges  thougtt  that  it  would  have  been  burglary.  But  even  in 
that  case  it  was  agreed,  that  evidence  must  be  given  on  the  part  of  the 
prosecutor  to  show  that  the  goods  were  uncustomed,  in  order  to  throw 
the  proof  upon  the  prisoners  that  the  duty  was  paid ;  but  being  found 
in  oil  cases,  or  in  great  quantities  in  an  unentered  place,  would  have 
been  sufficient  for  that  purpose,  (2  Easfs  P.  C.  510.)  It  seems  the 
better  opinion,  that  an  intention  to  commit  a  rape,  or  other  such  crime, 
which  is  made  felony  by  statute,  and  was  a  trespass  only  at  common 


well  known  that  a  very  oonsiderahle 
portion  of  the  offences  of  this  nature 
are    committed    during   that    light. 


Besides,  the  same  reason  why  moon- 
light is  not  sufficient  to  protect  the 
burglar  would  apply  to  twilight, 
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law,  will  make  a  man  guilty  of  burglary,  as  much  as  if  such  oflfenoe 
were  a  felony  at  common  law ;  because  wherever  a  statute  makes  any 
offence  felony,  it  incidentally  gives  if  all  the  properties  of  felony  at 
common  law.     (1  Hamh.  c.  17,  s.  38.) 

It  is  immaterial  whether  the  felonious  intent  be  executed  or  not : 
thus,  they  are  burglars  who,  with  a  felonious  intent,  break  any  house 
or  church  in  the  night,  although  they  take  nothing  away.  And  herein 
this  offence  differs  from  robbery,  which  requires  that  something  be 
taken,  though  it  be  not  material  of  what  value.  J.  Dobbs  was  indicted 
for  burglary,  in  breaking  and  entering  the  stable  of  J.  Bayley,  part  of 
his  dwelling-house,  in  the  night,  with  a  felonious  intent  to  kill  and 
destroj'  a  gelding  of  one  A.  B.  there  being.  It  appeared  that  the 
gelding  was  to  have  run  for  forty  guineas,  and  that  the  prisoner  cut 
the  sinews  of  his  fore-leg  to  prevent  his  running,  in  consequence  of 
which  he  died.  Parher,  C.  J.,  ordered  him  to  be  acquitted ;  for  his 
intention  was  not  to  commit  the  felony  by  killing  and  destroying  the 
gelding,  but  a  trespass  only  to  prevent  his  running,  and,  therefore,  no 
burglary.  But  the  prisoner  was  again  indicted  for  killing  the  gelding, 
and  capitally  convicted.  {Bobb's  case,  2  last's  P.  C.  513;  see  1  Sak, 
561.)  If  the  breaking  and  entering  be  at  different  times,  both  must 
appear  to  have  been  done  with  the  same  felonious  intent.  (R.  v.  Smith, 
R.&R.AVl;  Reg.  v.  Davis,  6  Gox  369,  ante,  549.)  The  felonious  intent 
with  which  the  prisoner  broke  and  entered  the  house  cannot  be  proved 
by  positive  testimony ;  it  can  be  proved  only  by  the  admission  of  the 
party,  or  by  circumstances  from  which  the  jury  may  presume  it.  Where 
it  appears  that  the  prisoner  actually  committed  a  felony  after  he  entered 
the  house,  this  is  satisfactory  evidence,  and  almost  conclusive,  that  the 
intent  with  which  he  broke  and  entered  the  house  was  to  commit  that 
felony.  Indeed,  the  very  fact  of  a  man's  breaking  and  entering  a 
dweUing-house  in  the  night  time  is  strong  presumptive  evidence  that 
he  did  so  with  intent  to  steal ;  and  the  jury  will  be  warranted  in  finding 
him  guilty,  unless  the  contrary  be  proved.  And  where  a  man  was 
found  in  the  night  time  in  the  chimney  of  a  shop,  just  above  tha^ 
mantel-piece,  and  before  he  had  entered  the  shop ;  the  jury  found  hinU 
guilty  of  burglary  with  intent  to  steal  upon  this  evidence  merely,  and 
the  judges  confirmed  the  conviction.  {R.  v.  Brice,  R.  S  R.  450 ;  ante, 
646,549.) 

As  to  what  is  a  variance  in  the  statement  of  the  intent,  see  post,  561, 
562. 


Erealdng  out  of 

bOUBO. 


II.  13utBlat;32  ig  tiwafeing  out  at  a  J^ouse. 

See  "  Larceni/,"  Yo\.  III. 


Description  of 
offence. 


Brealdng  and 
entering. 


Dwelling-honso. 


III.  IttlJictment  fat  ISutslatfi. 

The  indictment  must  describe  the  facts  necessary  to  constitute  the 
offence  of  burglary,  viz.,  the  breaking  and  entering  a  dwelling-house  of 
another  in  the  night-time,  and  with  some  felonious  intent. 

The  words  broke  and  entered  must  both  be  inserted,  both  of  them 
being  essential  to  constitute  the  offence.  (1  Hale,  550.)  The  word 
burglariously  is  necessary;  (4  Co.  39, 40;)  as  also  the  word  fdonxousLy, 
as  in  other  felonies ;  and  it  must  be  stated  that  the  offence  was  com- 
mitted in  a  mansion  or  dwelling-house ;  and  if  it  be  stated  to  have 
been  in  a  "  house  "  merely,  the  proceedings  will  be  defective.  (1  Kale, 
560 )  When  the  place  is  an  outhouse  which  adjoins  the  mansion,  it 
must  either  be  laid  in  the  dwelling-house  generally,  or  in  a  stable,  &c.. 
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part  of  tlie  d-welling-honse,  either  of  which  methods  may  be  adopted.  3.  Indictment 
(1  Leach,  144  ;  2  East's  P.  G.  512,  513.)  for  Burglary. 

Care  must  be  taken  that  the  local  description  of  the  house  be  according  

to  the  fact,  as  a  variance  would  be  fatal  unless  amended.     If  it  be  not  ^^^^^^vifn. 

expressly  stated  where  the  dwelling-house  is  situated,  it  shall  be  taken 

to  be  situated  at  the  place  named  in  the  indictment  by  way  of  special 

venne.   (See /S.  v.  iTrapjoer,  1  J/bo.  C.  C  44.)   And  if  two  parishes  having 

been  named,  the  house  is  stated  to  be  "  at  the  parish  aforesaid,"  the 

last  parish  shall  be  intended.      {R.  \.  Richards,  I  M.  d;  Rob.  177.) 

Where  it  appeared  that  the  dwelling-house  was  in  the  parish  of  A., 

and  an  outhouse,  connected  and  occupied  with  it,  in  the  parish  of  B., 

and  a  burglary  was  committed  in  the  outhonse ;  one  of  the  questions 

reserved  for  tlie  opinion  of  the  judges  was,  whether  the  dwelling-house 

was  properly  described  in  the  indictment  as  being  in  the  parish  of  B.; 

but  the  judges  gave  no  opinion  upon  this  point,  having  decided  the 

case  upon  another  ground.     {R.  v.  Bennett,  R.  &  R.  289 ;  see  now  tit. 

"  Amendment,"  ante,  p.  163.) 

The  name  of  the  owner  of  the  house  must  be  stated  with  such 
certainty  to  a  common  intent,  a^  is  in  general  necessary  in  the  descrip- 
tion of  the  party  who  has  sustained  the  injury.  Au  error  in  such 
statement  would  be  fatal,  unless  amended  at  the  trial.  (2  Leach,  774;  2 
East's  P.  G.  614.)  See  the  cases  and  authorities  as  to  who  is  to  be 
deemed  the  owner,  &e.,  ante,  p.  554.  The  owner  may  be  described  by 
an  assumed  name,  by  which  he  had  been  known  for  the  preceding 
five  yeais,  and  during  that  time  had  never  been  known  by  his  original 
name.  (ij.  v.  Norton,  R.&R.  510.)  "Where  a  person  was  in.dicted  for 
burglary  in  the  house  of  Sarah  Lunns,  and  her  name  appeared  to  be 
London,  he  was  acquitted  of  the  capital  part  of  the  charge  ;  (1  Leach, 
253,  in  notis) ;  and  though  it  is  said  to  be  doubtful  whether  the  leaving 
of  a  blank  for  the  surname  would  not  be  vicious,  (1  Hale,  558 ;  Cole's 
case,  Moore,  466,)  there  can  be  but  little  doubt  that  at  the  present  day 
such  an  omission  would  be  material.  (3  Chit.  C.  L.  1113.)  But  the 
power  of  amendment  now  conferred  renders  the  question,  in  the  result, 
immaterial.  See  tit.  "  Amendmetit,"  ante,  p.  163.  If  there  be  any  doubt 
whether  the  house  broken  and  entered  belongs  to  A.,  B.,  or  C,  to  obviate 
the  difficulty  counts  alleging  it  to  be  the  dwelling-house  of  A.,  B.,  and  C. 
respectively,  should  be"lnserted. 

Itmust  be  stated  that  the  offence  was  committed  in  thenight-time  ;  and 
it  is  not  only  necessary  to  state  a  day  and  year,  but  also  an  hour  about 
which  the  oflFence  was  committed ;  in  order  that,  under  the  common  law, 
it  might  appear  to  the  court  to  be  at  a  time  when  there  could  be  no  day- 
light remaining.  If  this  be  wanting,  the  defendant  can  only  be  convicted 
of  a  simple  larceny.  At  the  Lancaster  Lent  Assizes,  1771,  {R.  v.  Wadding- 
ton,  2  East's  P.  C.  513,)  there  was  an  indictment  for  burglary,  alleging 
the  fact  to  have  been  committed  in  the  night,  but  not  expressing  about 
what  hour  it  was  done ;  Qould,  J.,  held  the  indictment  insufficient 
as  for  a  burglary,  and  directed  the  prisoner  to  be  found  guilty  of  a 
simple  felony  only.  He  said,  that  according  to  the  old  doctrine,  a 
burglary  might  be  committed  at  any  time  between  sun-setting  and  sun- 
rising  ;  but  that  the  rule  then  established  was,  that  it  cannot  be  com- 
mitted during  the  crepusculum  ;  that  therefore  it  is  necessary  to  specify 
the  hour,  in  order  that  the  fact  may  appear  upon  the  face  of  the  indict- 
ment to  be  done  between  the  twilight  of  the  evening  and  that  of  the 
morning.  But  it  is  not  necessary  that  the  evidence  should  correspond 
with  the  allegation  either  as  to  the  day  or  hour,  so  that  it  shows  the 
offence  to  have  been  committed  in  the  time  of  darkness.  (2  Hale,  179.) 
Both  breaking  and  entering  must  be  charged  to  have  taken  place  in  tlie 
night,  or  there  is  no  charge  of  burglary.  (1  Hale,  549.)  The  hour 
should,  though  after  twelve  o'clock  at  night,  be  stated  to  be  in  the 
night  of  the  preceding  day.  As  to  what  is  night-time  by  statute,  see 
ante,  p.  558. 


Several  coimtfl. 


Time. 
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[S.  III. 


Felonious  intent. 

Ownership  of 
goods. 


Mortgage  deeds. 


3.  Indictment  The  felonious  intent  must  be  stated,  and  this  correctly  so ;  for  if  it 
for  Burglary,  be  stated  that  the  defendant  intended  to  commit  one  species  of  felony, 
and  it  is  proved  that  he  intended  another,  the  indictmeDt  will  be  bad. 
(1  Rale,  561 ;  R.  v.  Dobbs,  2  East's  P.  G.  513 ;  E.  v.  Dingley,  2  Leach, 
840 ;  2  East's  P.  C.  510,  514.)  Where  the  intent  laid  was  to  steal  the 
goods  of- J.  W.,  and  it  appeared  in  evidence  that  no  goods  of  any  person 
of  the  name  of  J.  W.  were  in  the  house,  but  that  the  name  of  J.  W. 
had  been  inserted  in  the  indictment  by  mistake ;  the  judges  held  the 
variance  to  be  fatal,  and  the  defendant  was  accordingly  acquitted.  (_R. 
V.  Jenks,  2  Easts  P.  G.  514 ;  2  Leach,  774.)  But  where  the  intent  laid 
was  to  steal  the  goods  of  A.,  and  the  proof  of  ownership  of  the  goods 
was,  if  any  thing,  that  the  goods  did  not  belong  to  A.  alone,  it  was 
held  that  the  proof  was  sufficient,  as  it  was  enough  to  show  an  intent 
to  steal  goods  in  the  house  generally,  without  proving  an  intent  to 
steal  the  goods  of  any  particular  person.  {Reg.  v.  Clarice,  1  C.  &  K. 
Attempt  to  steal.  421.)  And  a  distinction  exists  as  to  this  point  between  an  attempt  to 
steal  and  an  actual  larceny,  for  in  the  former  case  no  ownership  of  the 
goods  need  or  can  be  alleged,  but  in  the  latter  case  ownership  can  and 
must  be  properly  alleged.  {Reg.  v.  Johnson,  L.  &  G.  489 ;  34  L.  J.  M.  G. 
24.)  Mortgage-deeds  in  an  uncancelled  state  are  choses  in  action,  and 
not  goods  and  chattels,  so  as  to  answer  to  that  description  under  an 
allegation  of  an  intent  to  steal  goods  and  chattels  in  an  indictment  for 
burglary.  {Reg.  v.  Powell,  2  Den .  G.  G.  403.)  .  Where  A.  was  charged 
with  breaking  into  the  house  of  K.,  and  stealing  the  goods  of  M.;  it 
was  proved  by  M.  that  K.,  his  brother-in-law,  had  taken  the  house, 
and  that  M.,  (who  lived  on  his  property,)  carried  on  the  trade  of  a 
silversmith  for  the  benefit  of  K.  and  his  family,  having  himself  neither 
a  share  in  the  profits  nor  a  salary.  M.  stated  that  he  had  authority  to 
sell  any  part  of  the  stock,  and  might  take  money  from  the  till,  but  that 
he  should  tell  K.  of  it ;  and  that  he  sometimes  bought  goods  for  the 
shop,  and  sometimes  K.  did  it :  it  was  held,  that  M.  was  a  bailee,  and 
that  the  goods  in  the  shop  might  properly  be  laid  as  his  property.  {Reg. 
V.  Bird.,  9  Gar.  &  P.  44.} 

If  an  actual  larceny  is  averred,  and  it  is  proved  that  the  theft  was' 
not  complete,  the  defendants  must  be  acquitted.  (2  Leach,  708 ;  R.  v. 
Fumival,  R.  &  B.  445  ;  2  East's  P.  G.  514.)  Nor  can  a  previous  steal- 
ing in  the  same  house  be  connected  with  a  subsequent  breaking,  so  as 
to  support  this  charge.  {Id)  On  the  other  hand,  if  a  felony  has  been 
actually  committed,  an  averment  of  the  intent  to  commit  it  will 
suffice.  (1  Hale,  560.)  Where  there  is  a  doubt  as  to  what  specific 
felony  was  intended,  the  intention  should  be  laid  differently  in  separate 
counts.     (2  Easl?s  P.  C.  515.) 

The  burglariously  breaking  and  entering  a  dwelling-house,  with 
intent  to  commit  a  rape,  is  not  a  crime  which  includes  an  assault ;  and 
therefore,  in  an  indictment  for  such  a  burglary,  the  prisoner  could  not 
have  been  convicted  of  any  assault  under  the  11th  sect,  of  the  stat. 
1  Vict.  c.  85,  when  in  force.  {Reg.  v.  Watkins,  1  Gar.  &  M.  264  ;  see 
ante,  "  Assaidt.") 

If  bank  notes,  or  other  valuable  securities,  be  stolen,  conclude 
"  against  the  form  of  the  statute,"  &c. ;  for  although  this  is  not  neces- 
sary as  to  the  burglary,  yet  if  that  part  of  the  charge  fail,  such  a  con- 
clusion would  be  deemed  to  be  necessary  in  order  to  convict  for  the 
larceny.    (R.  v.  Pearson,  5  C.  do  P.  121.) 

An  amendment  may  now  be  made  in  an  indictment,  in  all  such  cases 
as  the  above,  under  14  &  15  Vict.  c.  100.     See  ante,  tit.  "  Amendment." 


Conclusion. 


Amendment. 


Not  triable  at 


IV.  Kxml—Vttbitt 


This  offence  is  not  triable  at  any  quarter  sessions  ;  5  &  6  Vict.  c.  38, 
s.  1. 
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The  indictment  may  be  so  laid  as  to  comprise  several  offences,  arising     7.  Offence, 
out  of  the  same  transactions,  so  that  the  prisoner  may  be  found  guilty  &c. 

of  part  and  acquitted  of  the  rest.    As,  if  the  prisoner  be  charged  with 


burglariously  breaking  and  entering  the  dweUing-house,  and  stealing  'Verdict  ^ere 
goods  of  the  value  of  40».,  he  may  be  acquitted  of  breaking  and  enter-  charged, 
ing  in  the  night  time,  &c.,  and  yet  found  guilty  of  stealing  in  the  dwel- 
ling-house.   {R.  V.  Withal  and  Overend,  1  Leach,  88,  and  2  Bast's  P.  C. 
617  ;  and  E.  v.  Hungerford,  id.     See  " Indictmemt"  Vol.  III.) 

Or  upon  such  an  indictment  the  prisoner  may  be  acquitted  of  the 
capital  charges,  viz.,  of  the  burglary,  and  of  stealing  in  the  dwelling- 
house  to  the  value  of  40«.,  and  be  convicted  of  the  simple  larceny.  (1 
Hale,  561.) 

Upon  an  indictment  for  burglary  and  larceny  against  two,  one  may  Against  several 
be  found  guilty  of  the  burglary  and  the  larceny,  and  the  other  of  the  defendants, 
larceny  only.    {R.  v.  Butterworth,  R.  S  R.  520.) 

If,  on  the  trial  of  an  indictment  for  burglary,  it  shall  appear  to  the  Attempts. 
jury  that  the  prisoner  did  not  complete  the  offence  charged,  but  that 
he  was  guilty  of  an  attempt  to  commit  the  same,  the  jury  may  find 
the  prisoner  not  guilty  of  the  felony  charged,  but  guilty  of  an  attempt 
to  commit  the  same,  and  the  prisoner  may  be  punished  as  upon  con- 
viction upon  an  indictment  charging  an  attempt  to  commit  the  same 
felony.    (14  &  15  Vict.  c.  100,  s.  9.    See  ante,  "  Attempt,"  p.  344.) 


V.  ^unisftment  for. 

By  the  24  &  25  Vict.  c.  96,  s.  52,  it  is  enacted,  "whosoever  shall  be  Punishment  for 
convicted  of  the  crime  of  burglary  shall  be  liable,  at  the  discretion  of  burglary, 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement."   See  '■'Larceny''  Vol  III.) 


VI.  i^etoarli  to  apjitejenlimg,  &c.,  a  iSurglar. 

It  may  be  observed,  that  it  is  provided  by  stat.  24  Hen.  VIII.  c.  36,  Indemnity  and 
that  there  shall  be  no  forfeiture  of  lands  or  goods  for  killing  any  person  reward, 
that  attempts  to  commit  burglary.     But  besides  this  indulgence  to  a 
person  killing  such  an  offender  in  defence  of  his  house,  there  are  special 
advantages  and  rewards  for  apprehending  him.     (See  7  Geo.  IV.  c.  64, 
s.  28 ;  "  Rewardi,"  Vol.  V.) 


VII.  ®ffence  of  Iiabing  |§ouse=Jwalting  Insttuments, 

The  24  &  25  Vict.  c.  96,  ss.  58,  59,  contain  provisions  with  respect  to  Persons  having 
the  offence  of  burglary  being  committed  by  night  with  intent,  &c.  house-breaking 
^66  at.,  "Larceny."  implements. 

Stat.  5  Geo.  IV.  c.  83,  s.  4,  for  the  purpose  of  preventing  burglary 
and  house-breaking,  enacts,  "  That  every  person  having  in  his  or  her 
custody  or  possession  any  picklock  key,  crow,  jack,  bit,  or  other  im- 
plement, with  an  intent  feloniously  to  break  and  enter  into  any  dwel- 
ling-house, warehouse,  coach-house,  stable,  or  outbuilding  ;  or  being 
armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive 
weapon  ;  or  having  upon  him  or  her  any  instrument  with  intent  to 
commit  any  felonious  act ;  every  person  being  found  in  or  upon  any 
dwelling-house,  warehouse,  coach-house,  stable,  or  outhouse,  or  in  any 
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7.  Offence,' 


Punishment. 


Implements,  how 
disposed  of. 


^Surglarg. 
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inclosed  yard,  garden,  or  area,  for  any  unlawful  purpose,  shall  be  deemed 
a  rogue  and  vagabond  within  the  trfle  intent  and  meaning  of  this  Act ; 
and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit  such 
offender  (being  thereof  convicted  before  him  by  the  confession  of  such 
ofifender,  or  by  the  evidence  on  oath  of  one  or  more  credible  witnesses) 
to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months  ;  and  every  such  picklock  key, 
crow,  jack,  bit,  and  other  implement ;  and  every  such  gun,  pistol, 
hanger,  cutlass,  bludgeon,  or  other  offensive  weapon ;  and  every  such 
instrument  as  aforesaid,  shall,  by  the  conviction  of  the  offender,  become 
forfeited  to  his  Majesty."  This  statute  is  expressly  kept  alive  by  the 
14  &  15  Vict.  c.  19,  s.  15. 

In  the  case  of  R.  v.  Brown,  8  T.  B.  26,  (upon  stat.  23  Geo.  III.  c.  88, 
now  repealed  by  the  above  stat.  5  Geo.  IV.  c.  83,  s.  1,)  a  warrant  of 
commitment  was  holden  defective,  because  it  did  not  state  that  the 
defendant  was  apprehended  with  the  implements  of  house-breaking 
upon  him  (U  the  time  of  such  apprehension.  Lord  Kenyon,  C.  J.,  said, 
that  he  yielded  with  great  reluctance  to  the  objection. 


(1.)  Warrant  to 
apprehend  a 
burglar  where  he 
actually  stole 
goods. 


VIII.  jFonns. 

^'^'^^y''^\TotUComtabUof 

FORASMUCH  as  A.  I.  of  ,  in  the  covmty  of  ,  yeoman, 

hath  this  day  made  imform/iiion  and  complaint  wpon  oath  iefore  J.  P.  esquire,  one 
of  her'  Majesty's  justices  of  the  peace  for  the  said  county,  thai  yesterday  in  the  night 
the  dwdLing-house  of  him,  the  said  A.  I.,  at  aforesaid,  in  the  county, 

aforesaid,  was  feloniously  and  burglariously  hrohen  open,  and  one  silver  tankard 
of  the  value  of  five  pownds,  of  the  goods  and  chattels  of  him,  the  said  A.  I.,  feloni- 
ously and  bwrglariously  stolen,  taken,  and  carried  away  from,  thence;  and  that  he 
hath  just  cause  to  suspect  amd  doth  suspect  that  A.  0.,  late  of  ,  in  the 

county  of  ,  labowrer,  the  said  felony  and  burglary  did  commit;  these 

a/re  therefore  in  her  said  Majesty's  name  to  command  you,  that  immediately  upon 
sight  hereof  you.  do  apprehend  the  said  A.  0.,  and  bring  him  before  me  to  answer 
the  premises,  and  to  be  fwrther  dealt  withal  according  to  law.  Herein  fail  you 
not.     Given  under  my  hand  and  seal,  the  day  of  ,  in  tlie 

yea/r  of  our  Lord 


(2.)  Commitment 
for  like  offence. 


[Commencement  as  usual,  as  ante,  p.  11]  :  that  the  said  C.  D.,  on  , 

about  the  how  of  twelve  in  the  night,  at  ,  in  the  county  aforesaid,  the 

6/uielling-house  of  A.  B.  there  situate,  feloniously  and  burglariously  Sid  break  and 
enter,  with  intent  the  goods  and  chcuttels  of  the  said  A.  B.in  the  said  dmdling- 
house  then  and  there  being,  then  and  there  feloniously  and  bwrglariously  to  steal, 
take  and  carry  away,  and  then  amd  there  in  the  said  dweUing-hotise,  twelve  silver 
spoons  of  the  goods  and  chattels  of  the  said  A.  B.,  then  and  there  fdovAaasly  and 
burglariously  did  steal,  take,  and  ca/rry  away.  These  are  therefore,  iScc.  [as  usual, 
as  amte,  p.  11,  to  the  end.] 


(3.)  Commitment 
for  breaking  out 
of  a  house. 


[Commencement  as  usual,  as  ante,  p.  11] :  that  the  said  C.  D.,  o» 
al  the  pa/rish  of  ,  in  the  county  of  ,  being  in  the  dwelling- 

house  of  A.  B.  there  situate,  twelve  silver  spoons  of  the  goods  and  chattels  of  the 
said  A.  B.,  in  the  said  dmeUing-house  then  and  there  being  fownd,  then  and  there 
in  the  said  dwelling-house  feloniously  did  steal,  take,  and  carry  away  ;  and  that 
the  said  0.  D,,  so  being  in  the  said  dwelling-house  as  aforesaid,  amd  having  com- 
mitted the  felony  aforesaid,  on  the  day  and  year  aforesaid,  about  the  hour  of  twelve 
in  the  night  of  &e  same  day,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  and  burglariously  did  break  out  of  the  sadd  dwelling-house,  against  the 
form  of  the  statute  ■m  that  case  made  and  provided.  These  are  tlierefore,  &c.  [as 
usual,  as  ante,  p.  11,  to  the  end.] 


S.  I.] 


ISuttals. 
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THE  jv/ror>  for  our  Lady  the  Queen,  upon  tJimr  oath  present,  that  0.  -D-, 
to  wit.  S    of  ,  in  the  county  of  ,  labourer,  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  about  the  how  of  one  in  the  night 

of  the  same  day,  at  the  parish  of  ,  in  the  cownty  aforesaid,  the  dwelling-house 

of  A.  B.  there  situate,  feloniously  and  hurglwrioudy  did  break  and  enter  iirith  intent 
the  goods  and  chattels  of  the  said  A .  B.  [or,  "  of  one  G.  H."^  in  the  said  dwelling- 


1.   As  to 

Bwrial 

Orownds. 


(1.)  Indictment 
for  burglary, 
^     .      „  _,  laying  an  Intent 

house  then  and  there  being,  then  and  there  feloniously  and  hurgkmmisly  to  steal,  take,  to  steal  as  well  as 
and  ea/rry  amay,  and  them,  and  there  in,  the  said  dweUing-house,  one  silver  tea-pot  of  actual  theft, 
the  value  of  five  pounds,  [Here  state  the  articles  stolen  as  in  an  indictment  for 
larceny]  of  the  goods  and  chattels  of  the  said  A .  B.  [or,  "  0.  II."'\  in  the  said 
dwelling-house  then  and  there  being  found,  then  amd  there  feloniously  and  bur- 
glariously did  steal,  take,  and  carry  away,  against  the  peace  of  owr  said  Lady  the 
Qu^en,  her  crown  amd  dignity.  [If  bank  notes  or  other  valuable  security  be  stolen, 
conclude  also,  against  the  form  of  the  statute  in  that  case  made  and  'provided.^    [If 
there  be  any  doubt  as  to  the  ownership  of  the  house  or  goods,  add  other  counts 
accordingly.    Also,  as  burglary  is  a  breaking  and  entering  of  a  dwelling-house 
with  intent  to  commit  a  felony,  (and  whether  a  felony  at  common  law  or  by  statute 
is  immaterial,  1  Hawk.  c.  38,  s.  38,)  if  there  be  any  doubt  of  the  intent  with 
which  the  offence  was  committed,  it  may  be  Taried  in  different  counts  accord-- 
ingly.    See  ante,  p.  562.] 


,  \THE  jv/rorsfor  owr  Lady  the  Queen  upon  their  oath  present,  that  G.  D.  ^Hi^^i^gg 
to  wit.  i    of  ,  in  the  county  of  ,  labourer,  on  .the  persons  for  a 

day  of  ,  in  the  year  of  our  Lord  ,  about  the  howr  of  twelve  burglary  with 

in  the  night  of  the  same  day,  at  aforesaid,  the  dwelling-house  of  in*™' '"  ^'s*'- 

A.  B.  there  situate,  feloniously  and  burglariouly  did  break  and  enter,  with  intent 
the  goods  and  chattels  of  the  said  A.  B.in  the  said  dwelling-house  then  and  there 
being  fownd,  then  and  there  feloniously  a/nd  burglanously  to  steal,  take,  and  ea/rry 
away,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  amd  dignity., 


ButtaljES. 


[15  &  16  Vict.  c.  85 ;  16  &  17  Tict.  c.  134 ;  17  &  18  Viet.  c.  87 ;  18  &  19 
Vict.  c.  79 ;  18  &  19  Viet.  c.  128  ;  20  &  21  Vict.  c.  81 ;  21  &  22  Vict. 
c.  98  ;  22  Vict.  c.  1 ;  10  &  11  "Vict.  c.  65 ;  23  &  24  Vict.  c.  64;  25  &  26 
Vict.  c.  100  ;  27  &  28  Vict.  c.  97.] 

I.  As  to  Burial  Grounds,  565. 
II.  Appointment  and  Gonstitution  of  Surial  Boards,  574. 

III.  Powers  and  Duties  of  Burial  Boards,  583. 

IV.  Burial  of  Poor  Persons,  587. 
V.  Exemptions  from  Tolls,  588. 

VI.  Registers,  588. 
VII.   Offences,  590., 


I.  ^»  to  ISurial  (ffirountiis. 

By  16  &  17  Vict.  e.  134,  s.  1.  "In  case  it  appear  to  her  Majesty  in 
council,  upon  the  representation  of  one  of  her  Majesty's  principal 
secretaries  of  state,  that  for  the  protection  of  the  public  health  the 
opening  of  any  new  burial  ground  in  any  city  or  town,  or  within  any 
other  liinits,  save  with  the  previous  approval  of  one  of  such  secretaries 
of  state,  should  be  prohibited,  or  that  burials  in  any  city  or  town,  or 
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Not  to  extend  to 
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established  by 
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ment,  or  new 
burial  grounds, 
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to  order  in 
council. 


within  any  other  limits,  or  in  any  burial  grounds  or  places  of  burial, 
should  be  wholly  discontinued,  or  should  be  discontinued  subject  to  any 
exception  or  qualification,  it  shall  be  lawful  for  her  Majesty,  by  and 
with  the  advice  of  her  privy  council,  to  order  that  no  new  burial  ground 
shall  be  opened  in  such  city  or  town,  or  within  such  limits,  without 
such  previous  approval,  or  (as  the  case  may  require)  that  after  a  time 
mentioned  in  the  order  burials  in  such  city  or  town,  or  within  such 
limits,  or  in  such  burial  grounds  or  places  of  burial,  shall  be  discon- 
tinued wholly,  or  subject  to  any  exceptions  or  qualifications  mentioned 
in  such  order,  and  so  from  time  to  time  as  circumstances  may  require  ; 
provided  always,  that  notice  of  such  representation,  and  of  the  time 
when  it  shall  please  her  Majesty  to  order  the  same  to  be  taken  into 
consideration  by  the  privy  council,  shall  be  published  in  the  London 
Gazette,  and  shall  be  affixed  on  the  doors  of  the  churches  or  chapels  of, 
or  on  some  other  conspicuous  places  within,  the  parishes  affected  by  such 
representation,  one  month  before  such  representation  is  so  considered : 
provided  also,  that  no  such  representation  shall  be  made  in  relation  to 
the  burial  ground  of  any  parish  until  ten  days  previous  notice  of  the 
intention  to  make  such  representation  shall  have  been  given  to  the 
incumbent  and  the  vestry  clerk  or  churchwardens  of  such  parish." 
•  Sect.  2.  "  No  such  order  in  council  as  aforesaid  shall  be  deemed  to 
extend  to  any  burial  ground  of  the  people  called  Quakers,  or  of  the 
persons  of  the  Jewish  persuasion,  used  solely  for  the  burial  of  the  bodies 
of  such  people  and  persons  respectively,  unless  the  same  be  expressly 
mentioned  in  such  order  ;  and  nothing  in  this  Act  shall  prevent  the 
burial  in  any  such  burial  ground  iu  which  for  the  time  being  inter- 
ment is  not  required  to  be  discontinued  of  the  bodies  of  such  people 
and  persons  respectively  ;  and  no  such  order  in  council  as  aforesaid 
shall  be  deemed  to  extend  to  any  non-parochial  burial  ground  being  the 
property  of  any  private  person,  unless  the  same  be  expressly  mentioned 
in  such  order." 

Sect.  3.  "  It  shall  not  be  lawful,  after  the  time  mentioned  in  any  such 
order  in  council  for  the  discontinuance  of  burials,  to  bury  the  dead  in 
any  church,  chapel,  churchyard,  or  burial  place,  or  elsewhere,  within 
the  parts  to  which  such  order  extends,  or  in  the  burial  grounds  or 
places  of  burial  (as  the  case  may  be)  in  which  burials  have  by  any  such 
order  been  ordered  to  be  discontinued,  except  as  in  this  Act  or  in 
such  order  excepted ;  and  every  person  who  shall,  after  such  time 
as  aforesaid,  bury  any  body,  or  in  anywise  act  or  assist  in  the  burial 
of  any  body,  contrary  to  this  enactment,  shall  be  guilty  of  a  mis- 
demeanour." 

Sect.  5.  "  The  provisions  of  this  Act  shaU  not  extend  to  authorize  the 
discontinuance  of  burials,  or  to  prevent  the  burial  of  the  body  of  any 
person,  in  any  cemetery  established  under  the  authority  of  any  Act  of 
Parliament,  or  in  any  burial  ground  or  cemetery  to  be  hereafter  pro- 
vided with  theapproval  of  one  of  her  Majesty's  principal  secretaries  of 
state,  as  herein  mentioned." 

District  churchyards  established  under  the  Church  Building  Acts 
are  subject  to  the  orders  and  regulations  of  the  Queen  in  councU,  and 
are  not  within  the  exception,  "  any  cemetery  established  under  the 
authority  of  any  Act  of  Parliament,"  contained  in  16  &  17  Vict.  c.  134, 
s.  5.  {Beg.  v.  Maude  and  another,  25  L.  J.  M.  C.  45.  See  also  20  &  21 
Vict,  c,  81,  s.  7.) 

The  provisions  of  "  The  Cemeteries  Clauses  Act,  1847,"  with  respect 
to  the  protection  of  the  cemetery,  are  incorporated  with  the  16  &  17 
Vict.  *c.  134,  through  the  15  <fe  16  Vict.  c.  85,  s.  40.  See  post, 
p.  586,  and  tit.  "  Cemetery^'  post,  604. 

Sect.  6.  "Where  by  any  such  order  in  council  as  aforesaid  it  is 
ordered  that  no  new  burial  ground  shall  be  opened  in  any  city  or  town, 
or  within  any  limits  therein  mentioned,  without  the  previous  approval 
of  one  of  her  Majesty's  principal  secretaries  of  state,  no  new  burial 
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ground  or  cemetery  (parochial  or  non-parochial)  shall  be  provided  and  1.  As  to 

used  in  such  city  or  town,  or  within  such  limits,  without  such  previous  Burial 

approval."  Grounds. 
Sect.  7.  "All  the  provisions  contained  in  the  said  Act  of  the  last 


session  of  parliament,  chapter  eighty-five  'to  amend  the  Laws  concerning  Certain  provi- 
the  Burial  of  the  Dead  in  the  Metropolis,'  from  section  ten  to  section  Sa^'j^J^i" 
forty-two  (both  inclusive)  of  the  said  Act,  and  also  in  sections  forty-  Act,  15  &  16 
four,  fifty,  fifty-one,  and  fifty- two  of  the  said  Act,  shall  extend  and  be  '^'f*-  "■  85, 
applicable  to  and  in  respect  of  any  parish  not  in  the  metropolis,  and  for  parses,  &c.,  not 
the  purpose  of  providing  a  burial  ground  for  any  such  parish,  or  other-  in  the  metro- 
wise  providing  for  the  interment  of  the  bodies  of  persons  who  would  '^''^' 
have  hadright  of  interment  in  the  burial  ground  of  any  such  parish,  and 
generally  in  relation  to  every  such  burial  ground  to  be  so  provided,  and 
the  fees  and  payments  to  be  received  in  respect  of  interment  or  other 
rights  therein  and  otherwise,  as  if  such  sections  were  re-enacted  in  this 
Act,  and  the  words  '  in  the  metropolis,'  wherever  they  occur  in  such 
sections,  or  any  of  them,  were  omitted ;  and  section  forty-nine  of  the 
said  Act  shall  extend  to  all  cemeteries  already  established  and  here- 
after to  be  established  under  the  authority  of  parliament  in  like  manner 
as  to  those  mentioned  in  schedule  (B)  to  that  Act,  and  as  respects  the 
cemeteries  to  which  such  section  is  hereby  extended,  the  same  shall 
also  apply  in  respect  of  burials  at  the  expense  of  any    hospital  or 
infirmary  in  like  manner  as  to  burials  at  the  expense  of  a  union  or  Any  burial  board 
parish :  provided  always,  that  in  all  cases  in  which  any  burial  board  shall  building  a  chapel 
provide  a  new  burial  ground  under  the  said  Act  of  the  last  session  of  Wording  to  the 
parliament  or  under  this  Act,  that  new  burial  ground  shall  be  divided  rites  of  the 
into  consecrated  and  unconsecrated  parts  in  such  proportions,  and  the  S-JTVIijo  to 
unconsecrated  part  thereof  shall  be  allotted  in  such  manner  and  in  such  build  a  chapel  for 
portions   as    may  be  sanctioned  by  one  of  her  Majesty's  principal  persona  not 
secretaries  of  state ;  and  when  any  burial  board  shall  by  virtue  of  ottlS  chureh  of 
section  thirty  of  the  said  Act  build  on  any  burial  ground  provided  by  England, 
such  board  a  chapel  for  the  performance  of  the  burial  service  according 
to  the  rites  of  the  United  Church  of  England  and  Ireland,  they  shall  also 
build,  on  the  portion  of  such  ground  set  apart  for  burials  otherwise  than 
according  to  the  rites  of  the  said  church,  such  chapel  accommodation 
for  the  performance  of  burial  service  by  persons  not  being  members  of 
the   said  chui-ch   as  may  be  approved  of   by  one   of  her  majesty's 
secretaries  of  state." 

By  30  &  31  Vict.  c.  133,  s.  9,  any  person  who  gives  land  to  be  added  Reserration  of 
to  a  churchyard  may  reserve  the  right  of  burial  in  a  portion  not  exceed-  ^  hind  for'burial 
ing  50  square  yards,  or  one-sixth  of  the  whole.  ground. 

Sect.  10.  "  The  exclusive  right  of  burial,  and  of  placing  monuments  (30  &  31  Vict, 
and  gravestones  as  aforesaid  shall  be  considered  to  be  the  real  estate  of  "■  ^^'l- 
the  giver,  his  heirs  and  assigns,  and  no  body  shall  be  buried,  or  monu- 
ment or  gravestone  placed  in  the  land  in  which  such  rights  have 
been  granted,  except  by  consent  of  the  owner  thereof  for  the  time 
being,  but  no  such  reservation  shall  give  the  right  to  bury  the  body  of  any 
person  not  entitled  to  be  buried  in  consecrated  ground,  and  the  bishop 
of  the  diocese,  and  all  persons  acting  under  his  authority,  shall  have 
the  same  right  and  power  to  object  to  the  placing,  and  procure  the 
removal  of  any  monumental  inscription  within  the  ground  so  reserved 
as  he  has  to  object  to  or  procure  the  removal  of  any  monumental 
inscription  in  any  consecrated  ground :  provided  always,  that  the 
consent  of  the  owner  for  the  time  being  shall  not  be  required  for  the 
burial  of  a  deceased  owner,  or  of  a  wife  or  widow  of  any  deceased  owner 
who  has  been  buried  or  shall  be  about  to  be  buried  in  such  ground." 

Sect.  11.  "  Such  reserved  portion  shall  not  be  included  in  any  order 
in  council  under  the  Burial  Acts  for  closing  the  churchyard  to  which 
it  belongs,  but  it  may  be  closed  upon  a  separate  order  founded  on  a 
special  report  that  the  ground  is  in  such  a  state  as  to  render  any 
further  interments  therein  prejudicial  to  the  public." 
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By  18  &  19  Vict.  c.  128,  s.  1,  "  It  shall  be  lawful  for  her  Majesty,  by 
and  with  the  advice  of  her  privy  council,  from  time  to  time  to  postpone 
the  time  appointed  by  any  order  in  council  for  the  discontinuance  of 
burials,  or  otherwise  to  vary  any  order  in  council  made  under  any  of 
the  said  recited  Acts  or  this  Act,  (whether  the  time  thereby  appointed 
for  the  discontinuance  of  burials  thereunder  or  other  operation  of  such 
order  shall  or  shall  not  have  arrived,)  as  to  her  Majesty,  with  such 
advice  as  aforesaid,  may  seem  fit ;  and  every  order  of  her  Majesty  in 
council  made  before  the  passing  of  this  Act  for  varying  any  order 
previously  made  under  the  said  Acts,  or  any  of  them,  shall  be  deemed 
valid  and  effectual  in  law." 

By  15  &  16  Yict.  c.  85,  s.  35,  "Where  at  the  time  of  the  discon- 
tinuance of  interment  in  any  burial  ground  the  fees  in  respect  of  burials 
therein  are  divided  between  the  incumbent  of  the  parish  and  the  in- 
cumbent of  any  district  parish  or  other  ecclesiastical  district,  each 
incumbent  shall  have  the  same  proportion  of  the  fees  in  the  burial 
ground  to  be  provided  under  this  Act  as  he  was  entitled  to  in  respect 
of  interments  in  the  old  burial  ground." 

Sect.  10.  "  Upon  the  requisition  in  writing  of  ten  or  more  ratepayers 
of  any  parish  in  the  metropolis  in  which  the  place  or  places  of  burial 
shall  appear  to  such  ratepayers  insufficient  or  dangerous  to  health  (and 
whether  any  order  in  council  in  relation  to  any  burial  ground  in  such 
parish  has  or  has  not  been  made),  the  churchwardens  or  other  persons 
to  whom  it  belongs  to  convene  meetings  of  the  vestry  of  such  parish 
shall  convene  a  meeting  of  the  vestiy,  for  the  special  purpose  of  deter- 
mining whether  a  burial  ground  shaU  be  provided  imder  this  Act  for 
the  parish ;  and  public  notice  of  such  vestry  meeting,  and  the  place  and 
hour  of  holding  the  same,  and  the  special  purpose  thereof,  shall  be 
given  in  the  usual  manner  in  which  notices  of  the  meetings  of  the 
vestry  are  given,  at  least  seven  days  before  holding  such  vestry  meet- 
ing ;  and  if  it  be  resolved  by  the  vestry  that  a  burial  ground  shall  be 
provided  under  this  Act  for  the  parish,  a  copy  of  such  resolution,  ex- 
tracted from  the  minutes  of  the  vestry,  ajid  signed  by  the  chairman, 
shall  be  sent  to  one  of  her  Majesty's  principal  secretaries  of  state." 
(Extended  beyond  the  metropolis  by  16  &  17  Yict.  c.  134,  s.  7,  ante,  667.) 

By  18  &  19  Vict.  c.  128,  s.  3,  "The  churchwardens  or  other  persons  to 
whom  it  belongs  to  convene  meetings  of  the  vestry  of  any  parish  in  which 
no  burial  board  has  been  appointed  may,  at  any  time,  at  their  discretion, 
without  requisition  of  ratepayers  for  that  purpose,  convene  a  meeting  of 
such  vestry  for  the  purpose  of  determining  whether  a  burial  groundshaU 
be  provided  for  the  parish ;  and  where  any  order  in  council  has  beenmade 
before  the  passing  of  this  Act  for  discontinuing  burials  (wholly  or 
subject  to  any  exception  or  qualification)  in  any  burial  ground  of  any 
parish  for  which  no  burial  board  has  been  appointed,  or  notice  has  been 
given  of  the  intention  of  the  secretary  of  state  to  make  a  representa- 
tion to  her  Majesty  in  council  that  burials  should  be  discontinued 
(wholly  or  subject  to  any  exception  or  qualification)  in  any  burial 
ground  of  any  parish,  the  churchwardens  or  other  persons  to  whom  it 
belongs  to  convene  meetings  of  vestry  shall,  with  all  convenient  speed 
after  the  passing  of  this  Act,  convene  a  meeting  of  the  vestry  for  the 
purpose  aforesaid  ;  and  where  at  any  time  hereafter  notice  is  given  of 
the  intention  of  the  secretary  of  state  to  make  a  like  representation  in 
relation  to  a  burial  ground  of  any  parish,  such  chm-ch  wardens  or  other 
persons  as  aforesaid  shall  f ortliwith  convene  a  meeting  of  the  vestry  for 
the  purpose  aforesaid  ;  and  all  the  provisions  of  the  said  Acts  as 
amended  by  this  Act  relating  to  and  consequent  upon  vestry  meetings 
convened  upon  such  requisition  as  provided  by  the  first-recited  Act 
shall  be  applicable  to  vestry  meetings  convened  under  this  enactment." 

Sect.  10.  "  If  the  ratepayers  assembled  at  any  vestry  duly  convened 
under  the  provisions  of  this  Act  shall,  in  pursuance  of  public  notice 
duly  given  in  that  behalf,  resolve  unanimously  that  any  new  burial 
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ground  to  be  provided  for  their  parish,  under  the  provisions  of  this  1.  As  to 
Act,  shall  be  held  and  used  in  like  manner  and  subject  to  the  same        Burial 

laws  and  regulations  in  all  respects  as  the  existing  burial  ground  or  Grounds. 
churchyard  of  the  said  parish,  the  land  for  such  new  burial  ground 


may  be  conveyed  and  settled  in  accordance  with  such  resolution,  any-  JLdre'to^for 
thing  in  this  or  the  said  recited  Acts  notwithstanding,  and  in  such  case  new  burial 
it  shall  not  be  necessary  to  set  apart  to  remain  unconsecrated  any  ground  may  be 
portion  of  the  land  so  conveyed  and  settled  :  provided  always,  that  if  at  ^tUed^s^M 
any  time  within  ten  years  thereafter  the  vestry,  duly  convened  under  burial  ground, 
the  provisions  of  this  Act  in  pursuance  of  public  notice  duly  given  in  (ig  &  19  vict. 
that  behalf,   should  determine  that  an  unconsecrated  burial  ground  c.  12s.) 
should  be  also  provided  for  such  parish,  all  the  powers  and  provisions 
of  the  said  recited  Acts  and  this  Act  may  be  put  in  force  and  shall  be 
applicable  for  providing  such  unconsecrated  burial  ground  separately, 
in  like  manner  as  they  might  have  been  put  in  force  and  been  applic- 
able for  providing  an  ordinary  burial  ground  for  such  parish." 

Sect.  18.  "  In  every  case  in  which  any  order  in  council  has  been  or  Burial  board  or 
shall  hereafter  be  issued  for  the  discontinuance  of  burials  in  any  churchwardens  to 
churchyard  or  burial  ground,  the  burial  board  or  churchwardens,  as  cSdbnxial 
the  case  may  be,  shall  maintain  such  churchyard  or  burial  ground  of  grounds,  &c. 
any  parish  in  decent  order,  and  also  do  the  necessary  repair  of  the 
walls  and  other  fences  thereof,  and  the  costs  and  expenses  shall  be 
repaid  by  the  overseers,  upon  the  certificate  of  the  burial  board  or 
churchwardens,  as  the  case  may  be,  out  of  the  rate  made  for  the  relief  taken'out  of  p°oor 
of  the  poor  of  the  parish  or  place  in  which  such  churchyard  or  burial  rate,  im. 
ground  is  situate,  unless  there  shall  be  some  other  fund  legally  charge- 
able with  such  costs  and  expenses." 

By  20  &  21  Vict.  c.  81,  s.  23,  "  It  shall  be  lawful  for  her  Majesty,  Orders  In  council 
upon  the  representation  of  one  of  her  Majesty's  principal  secretaries  of  "praentatkin  0? 
state,  by  and  with  the  advice  of  her  privy  council,  from  time  to  time  secretary  of 

to  order  such  acts  to  be  done  by  or  under  the  directions  of  the  church-  ^'**°'  ^  ^^ !? 
1  1      J.1  T.  j.T_  j^  1 ,  prevent  vaults, 

wardens  or  such  other  persons  as  may  nave  the  care  of  any  vaults  or  &c.,  being 

places  of  burial,  for  preventing  them  from  becoming  or  continuing  dangerous  to 
dangerous  or  injurious  to  the  public  health  ;  and  every  such  order  in  ''^^'"^ 
council  shall  be  published  in  the  London  Gazette,  and  such  church- 
wardens or  other  persons  shall  do  or  cause  to  be  done  all  acts  ordered 
as  aforesaid,  and  the  expenses  incurred  in  and  about  the  doing  thereof 
shall  be  paid  out  of  the  poor  rates  of  the  parish  :  provided  always,  that 
no  such  representation  shall  be  made  until  ten  days  previous  notice  of 
the  intention  to  make  such  representation  shall  have  been  given  to  the 
churchwardens  or  other  persons,  or  one  of  the  churchwardens  or  other 
persons,  having  the  care  of  the  vaults  or  places  of  burial  to  which  the 
representation  relates." 

An  invalid  order  intended  to  be  made  under  the  20  and  21  Vict. 
c.  81,  s.  23,  cannot  be  used  in  support  of  subsequent  proceedings.  The 
Act  applies  to  vaults  or  places  of  burial  under  the  care  of  persons,  as 
places  of  burial,  at  the  time  the  Act  passed,  and  cannot  be  extended  to 
places  which  were  bad  at  a  former  time,  but  which  have  since  ceased  to 
be  used  for  such  purposes.  (Foster  v.  Dodd,  1  Law  Rep.  Q.  B.  475  ;  35 
L.  J.  Q.  B.  136.) 

By  22  Vict.  c.  1.  After  reciting  that  by  the  20  &  21  Vict.  c.  81, 
s.  23,  it  was  enacted  that  it  should  be  lawful  for  her  Majesty,  upon  the 
representation  of  one  of  her  Majesty's  principal  secretaries  of  state,  by 
and  with  the  advice  of  her  privy  council,  from  time  to  time  to  order  such 
acts  to  be  done  by  or  under  the  directions  of  the  churchwardens,  or 
such  other  persons  as  might  have  the  care  of  any  vaults  or  places  of 
burial  from  preventing  them  becoming  or  continuing  dangerous  or 
injurious  to  the  public  health ;  and  such  churchwardens  or  other  persons 
should  do,  or  cause  to  be  done,  all  acts  ordered  as  aforesaid,  and  the 
expenses  incurred  in  and  about  the  doing  thereof  should  be  paid  out  of 
the  poor  rates  of  the  parish,  it  is  enacted  that,  "  where  it  appears  to  one 
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of  her  Majesty's  principal  secretaries  of  state  on  the  representation  of 
any  person  authorized  by  him  to  inspect  any  vaults  or  place  of  burial 
in  relation  to  which  an  order  in  council  has  been  or  shall  have  been 
issued  under  the  said  recited  enactment,  that  any  acts  which,  by  such 
order  in  council  are  ordered  to  be  done  by  or  under  the  direction  of 
pei'sons  other  than  churchwardens  having  the  care  of  such  vaults  or 
place  of  burial  are  not  done  or  performed  within  a  reasonable  time, 
and  according  to  the  intent  of  such  order  in  council  it  shall  be  lawful  for 
such  secretary  of  state,  by  writing  under  his  hand,  to  authorize  and 
direct  the  churchwardens  of  the  parish  in  which  such  vaults  or  place 
of  burial  may  be  situate,  forthwith  to  do  or  complete  the  acts  in  such 
order  in  council  mentioned,  or  such  of  them  as  remain  undone,  and 
such  order  of  the  secretary  of  state  shall  be  obeyed  by  such  church- 
wardens, and  they  and  all  persons  acting  under  their  direction  shall 
have  the  same  power  of  entering  and  doing  all  such  acts  upon  the 
premises,  to  which  the  order  in  council  relates,  as  if  the  said  acts  had, 
by  the  order  in  council,  been  directed  to  be  done  by  such  churchwardens, 
and  such  vaults  or  place  of  burial  had  been  under  under  their  care  ; 
and  any  persons  who  shall  obstruct  such  churchwardens,  or  any  others 
acting  under  their  direction  in  relation  to  the  premises,  or  remove  or 
interfere  with  the  works  done  by  such  churchwardens,  shall  be  guilty 
of  a  misdemeanour.'' 

Sect.  2.  "  This  Act  shall  be  read,  together  with  the  said  Act  20  &  21 
Vict.  c.  81,  and  the  Burial  Acts  therein  mentioned,  as  one  Act."  (See 
Foster  v.  Dodd,  ubi  sup.) 

Sect.  24.  "  The  trustees  of  unconsecrated  ground  or  buildings,  for 
the  purposes  of  a  cemetery  or  burial  ground  where  burials  shall  have 
been  discontinued,  are  empowered  to  let,  lease,  or  sell  parts  thereof, 
where  no  interments  have  been  made." 

By  15  &  16  Vict.  c.  85,  s.  23,  post,  "  The  vestries  of  parishes  may  con- 
cur in  providing  one  burial  ground  for  the  common  use  of  such  parishes." 
Sect.  32.  "  From  and  after  the  consecration,  as  is  mentioned  in  s.  30  of 
this  Act,  of  any  burial  ground  provided  under  this  Act  [or  16  &  17  Vict 
c.  134,  s.  7,  ante,  p.  567]  (except  any  portion  thereof  intended  not  to  he  so 
consecrated),  or  where  all  or  any  part  of  such  burial  ground,  by  reason  of 
the  same  having  been  already  consecrated,  shall  not  require  to  be  conse- 
crated, then  from  and  after  such  time  as  the  bishop  of  the  diocese  shall 
appoint,  such  burial  ground  shall  be  deemed  the  burial  ground  of  the 
parish  for  which  the  same  is  provided,  and  where  the  same  is  pro- 
vided for  two  or  more  parishes  such  burial  ground  shall  be  in  law  as  if 
such  parishes  were  one  parish,  and  as  if  such  burial  ground  were  the 
burial  ground  of  such  one  parish  ;  and  every  incumbent  or  minister  of 
the  parish  or  of  each  of  the  parishes  (as  the  case  may  be)  for  which  such 
burial  ground  is  provided  shall,  by  himself  and  his  curate,  or  such  duly 
qualified  persons  as  such  incumbent  or  minister  may  authorize,  perform 
the  duties  and  have  the  same  rights  and  authorities  for  the  performance 
of  religious  service  in  the  burial  in  such  burial  ground,  or  in  the  con- 
secrated portion  thereof,  of  the  remains  of  parishioners  or  inhabitants 
of  the  parish  of  which  he  is  such  incumbent  or  minister,  and  shall  be 
entitled  to  receive  the  same  fees  in  respect  of  such  burials  which  he  has 
previously  enjoyed  and  received  ;  and  the  clerk  and  sexton  of  such 
parish  or  of  each  of  such  parishes  shall  (when  necessary)  perform 
and  exercise  the  same  duties  and  functions  in  respect  of  the  burial  of 
the  remains  of  parishioners  or  inhabitants  of  the  parish  of  which  he  is 
clerk  or  sexton  in  such  burial  ground  or  the  consecrated  portion  thereof, 
and  shall  be  entitled  to  receive  the  same  fees  on  such  burials,  as  he  has 
previously  performed  and  exercised  and  received,  as  if  such  burial 
ground  were  the  burial  ground  of  the  respective  parish  of  such  incum- 
bent or  minister,  clerk  and_  sexton  respectively ;  and  the  parishioners 
and  inhabitants  of  such  parish  or  of  each  of  such  parishes  shall  have  the 
same  rights  of  sepulture  in  such  burial  ground  as  they  respectively 
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■would  have  had  in  the  burial  ground  or  burial  grounds  in  and  for  their 
respective  parish, subject  nevertheless  to  the  provisions  herein  contained." 

Sect.  36.  "  Where  fees  or  any  portion  of  fees  payable  on  interments, 
or  for  any  monument,  gravestone,  tablet,  or  monumental  inscription,  in 
the  burial  ground  of  any  parish  for  which  a  burial  ground  is  provided 
alone  or  jointly  -with  any  other  parish  or  parishes  under  this  Act,  are 
by  law  or  custom  payable  to  the  churchwardens  of  any  parish,  or  to 
trustees,  or  other  persons,  for  or  towards  the  payment  of  any  annuity 
or  stipend  to  the  incumbent  or  minister,  or  any  other  parochial  pur- 
pose, or  the  discharge  of  any  debt  or  liability,  such  fees  or  portion  of 
fees  shall  be  payable  in  the  burial  ground  to  be  provided  as  aforesaid 
for  such  parish  under  this  Act,  and  shall  be  received  by  the  burial 
board  and  paid  to  the  parties  entitled  to  receive  the  same  ;  and  where 
fees  or  payments  have  been  received  on  interments,  or  for  any  monu- 
ment, gravestone,  tablet,  or  monumental  inscription,  in  the  burial 
ground  of  any  such  parish  by  any  such  churchwardens,  or  by  trustees,  or 
other  persons,  for  the  purpose  of  discharging  any  periodical  payment  or 
other  liability,  it  shall  be  lawful  for  the  burial  board,  upon  the  request  of 
such  churchwardens,  trustees,  or  persons,  to  pay  from  time  to  time,  out 
of  the  fees  and  moneys  received  by  them  on  account  of  such  parish, 
such  amount  as  may  be  necessary  for  discharging  such  periodical  pay- 
ment or  liability." 

As  to  the  employment  of  a  chaplain  for  joint  burial  ground,  see  post, 
p.  581. 

Sect.  50,  "  Where  under  any  local  Act  fees  on  interments  in  any 
burial  ground  of  any  parish  in  the  metropolis  are  payable  to  the 
churchwardens  of  such  parish,  or  to  any  trustees  or  other  persons, 
for  the  purpose  of  enabling  them  to  pay  an  annuity  or  stipend  to 
the  incumbent  or  minister,  the  fees  which  under  this  Act,  or  any 
Act  relating  to  any  cemetery  company,  would  on  the  interment  in 
the  cemetery  of  any  company  of  any  body  brought  from  such  parish  be 
payable  to  such  incumbent  or  minister,  shall  be  payable  to  the  said 
churchwardens,  trustees,  or  persons,  and  any  surplus  of  such  fees  which 
may  remain  in  their  hands  after  payment  of  such  annuity  or  stipend 
shall  be  paid  to  such  incumbent  or  minister."  (Extended  beyond  the 
metropolis  by  16  &  17  Vict.  c.  134,  s.  7,  ante,  p.  567.) 

Sect.  44.  "It  shall  be  lawful  for  one  of  her  Majesty's  principal  secre- 
taries of  state  from  time  to  time  to  make  such  regulations  in  relation  to 
the  burial  grounds  and  places  for  the  reception  of  bodies  previously  to 
interment  which  may  be  provided  under  this  Act  as  to  him  may  seem 
proper,  for  the  protection  of  the  public  health  and  the  maintenance  of 
public  decency,  and  the  burial  boards,  and  all  other  persons  having  the 
care  of  such  burial  grounds  and  places  for  the  reception  of  bodies  shall 
conform  to  and  obey  such  regulations." 

By  18  &  19  Vict.  c.  128,  s.  8,  "It  shall  be  lawful  for  one  of  her 
Majesty's  principal  secretaries  of  state  from  time  to  time  to  appoint 
and  authorize  any  person  to  inspect  any  burial  ground  or  cemetery, 
parochial  or  non-parochial,  or  place  for  the  reception  of  bodies,  to  ascer- 
tain the  state  and  condition  thereof,  and  where  regulations  in  relation 
thereto  have  been  made  or  may  be  made  by  the  secretary  of  state  under 
the  said  Acts,  or  any  of  them,  to  ascertain  whether  such  regulations 
have  been  observed  and  complied  with." 

By  20  &  21  Vict.  c.  81,  s.  10,  "It  shall  be  lawful  for  her  Majesty,  by 
order  made  by  and  with  the  advice  of  her  privy  council,  on  the  repre- 
sentation of  one  of  her  Majesty's  principal  secretaries  of  state,  from 
time  to  time  to  establish  such  regulations  as  to  her  Majesty  may  seem 
proper  for  the  protection  of  the  public  health,  and  for  the  maintenance 
of  public  decency,  in  respect  of  all  burials  in  common  graves  in  any 
cemeteries  named  in  schedule  (B)  to  the  Act  fifteenth  and  sixteenth 
,Victoi-ia,  chapter  eighty-five,  and  in  respect  of  the  like  burials  in  any 
cemetery  established  under  the  authority  of  any  local  Act  of  Parlia- 
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ment ;  anrl  every  such  order  in  council  shall  be  published  in  the 
London  Oazeite ;  and  all  persons  having  the  care  of  such  cemeteries  and 
burial  grounds  and  places  shall  conform  to  and  obey  such  regulations." 

Sect.  17,  "  No  fees  shall  be  charged  or  received  by  any  burial 
board  in  respect  of  any  service  done  or  right  granted  in  the  uncon- 
seerated  portion  of  any  burial  ground  provided  by  such  board,  but 
such  as  are  identical  in  amount  with  the  fees  charged  and  received 
in  respect  of  the  same  service  or  right  in  the  consecrated  portion  of 
such  ground,  less  any  such  portion  of  such  corresponding  fees  or  pay- 
ments which  may  be  received  for  or  on  account  of  any  incumbent, 
churchwarden,  clerk,  or  sexton,  or  of  any  trustee  for  or  on  behalf  of 
any  incumbent,  churchwarden,  clerk,  or  sexton." 

Byl5&  16  Vict.  c.  85,  s.  51.  "Where  any  burial  ground  in  which  inter- 
meat  is  discontinued  under  this  Act  belongs  to  any  parish  other  than  the 
parish  within  which  the  same  is  locally  situate,  it  shall  be  lawful  for  the 
incumbent  and  churchwardens  of  the  parish  to  which  such  burial 
ground  belongs,  with  the  consent  of  the  vestry,  or  persons  possessing 
the  powers  of  vestry  for  ecclesiastical  purposes  of  or  in  such  parish, 
and  of  the  bishop  of  the  diocese,  to  convey  any  chapel  belonging  to 
such  parish,  and  situate  in  or  attached  to  such  burial  ground,  and  the 
site  thereof,  to  any  persons  named  by  the  incumbent  and  church- 
wardens of  the  parish  within  which  the  same  is  situate,  with  the 
consent  of  the  vestry,  or  persons  possessing  the  powers  of  vestry  of  or 
in  such  parish  for  ecclesiastical  purposes,  and  of  the  said  bishop,  and 
upon  such  trusts  for  such  last-mentioned  parish,  and  subject  to  such 
conditions  to  be  performed  on  behalf  of  such  parish,  and  with  such 
provision  for  the  appointment  of  new  trustees,  as  to  the  said  bishop 
may  seem  proper ;  and  such  conveyance  shall  be  effectual  to  pass  all 
the  estate  and  interest  vested  in  any  persons  in  trust  or  in  behalf  of 
the  parish  to  which  such  chapel  and  the  site  thereof  belong ;  and  after 
the  execution  of  such  conveyance  all  obligation  on  such  last  mentioned 
parish,  or  any  trustees  or  others  on  behalf  thereof,  to  repair  such 
chapel,  or  to  pay  any  stipend  to  the  minister  thereof,  or  otherwise  in 
relation  to  or  in  connection  with  such  chapel,  shall  cease."  (Extended 
by  16  &  17  Vict.  c.  134,  s.  7). 

Sect.  52.  "In  this  Act  the  following  words  and  expressions  shall 
have  the  several  meanings  hereby  assigned  to  them,  unless  there  he 
something  in  the  subject  or  context  repugnant  to  such  construction ; 
that  is  to  say — 

" '  Parish '  shall  mean  every  place  having  separate  overseers  of  the 
poor,  and  separately  maintaining  its  own  poor :" 

This  Act,  therefore,  gives  to  a  parish  having  separate  overseers  of 
the  poor,  and  separately  maintaining  its  own  poor,  the  power  of  appoint 
ing  a  burial  board,  and  the  fact  of  such  a  parish  being  divided  into 
three  separate  parishes  for  all  ecclesiastical  purposes,  under  the  58  Geo. 
III.  c.  45,  does  not  take  such  power  away  from  the  old  parish,  and, 
therefore,  where  the  old  parish  in  such  a  case  had  appointed  a  burial 
board,  the  court  granted  a  mandamus  to  the  overseers  of  the  old  parish 
to  pay  to  the  burial  board  out  of  the  poor  rates  of  the  entire  pai-ish  the 
expenses  which  they  had  incurred.  (Beg.  v.  Overseers  of  Walcot  St. 
Swithin,  2B.  (hS.  571 ;  31  L.  J.  M.  C.  217  ;  see  post,  580.) 

But  then  the  18  &  19  Vict.  c.  128,  ss.  12  and  13,  (see  post^  enables 
an  ecclesiastical  district  to  appoint  a  burial  board  if  it  had  previous  to 
the  Act  a  separate  bui-ial  ground.  If  a  burial  board,  however,  is 
appointed  under  this  Act,  it  does  not  appear  that  the  powers  of  a 
burial  board  already  appointed  for  the  old  and  larger  parish  are  to  cease. 

And  by  the  20  &  21  Vict.  c.  81,  s.  5,  (see  post^  an  ecclesiastical  dis- 
trict not  separately  maintaining  its  own  poor,  and  which  has  no 
separate  burial  ground,  "may"  appoint  a  burial  board.  The  word 
may  is,  it  would  seem,  there  used  permissively,  and  is  not  imperative. 
{Beg.  V.  Waicot  St.  Swithin,  2  B.  &  S.  571.) 
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Where  three  parishes  in  a  borough  and  a  hamlet  constituted  a  union,  1.  As  to 
and  before  the  order  forming  the  union  the  three  parishes  were  incor-  Burial 
porated  for  the  relief  of  the  poor  under  a  body  called  the  court  of      Grounds. 

guardians,  and  they  had  not  separate  overseers,  nor  did  they  separately    

maintain  their  own  poor,  but  the  hamlet  had  separate  overseers  and 
separately  maintained  its  own  poor ;  it  was  held  that  the  union  of 
these  parishes  and  this  hamlet  for  the  purpose  of  providing  a  common 
burial  ground  was  within  the  15  &  16  Vict.  c.  85,  and  16  &  17  Vict, 
c.  134,  for  s,  52  of  the  formerAct  was  not  intended  to  exclude  every 
parish  which  had  not  separate  overseers,  or  did  not  separately  maintain 
its  own  poor,  but  to  include  all  such  places  as  do  so  under  the  head  of 
parishes.  {Becf.  v.  Buried  Board  of  St.  Peter,  &c.,  Sudbury,  E.  B.  <&  E, 
264  ;  27  i.  /.  q.  B.  232.) 
" '  Eatepayers,'  shall  mean  the  persons  for  the  time  being  assessed  to  "  Ealepayers." 

and  paying  rates  for  the  relief  of  the  poor  of  the  parish  : 
" '  Incumbent '  and  '  minister '  shall,  in  respect  of  any  fee  made  pay- 
able to  an  incumbent  or  minister  under  this  Act,mean  the  clergyman 
who  would  have  been  entitled  to  the  fee  had  the  body  been, buried  in 
the  churchyard  or  burial  ground  of  the  parish  from  which  it  came, 
or  in  the  burial  ground  of  the  ecclesiastical  district,  in  case  such 
district  has  a  burial  ground  at  the  passing  of  this  Act,  and  if  any 
difference  shall  arise  between  two  or  more  persons  severally 
claiming  to  be  the  incumbent  or  minister  under  this  provision, 
such  difference  shall  be  determined  by  the  bishop  of  the  diocese  : 
" '  Churchwardens '  shall  mean  also  chapelwardens,  or  other  persons 

discharging  the  duties  of  churchwardens : 
"'Overseers '  shall  mean  also  any  persons  authorized  and  required  to  « overseers. 
make  and  collect  or  cause  to  be  collected  the  rate  for  the  relief  of 
the  poor  of  the  parish,  and  acting  instead  of  overseers  of  the  poor : 
"'Vestry'  shall  mean  the  inhabitants  of  the  parish  lawfully  as-   "vestry." 
sembled  in  vestry,  or  for  any  of  the  purposes  for  which  vestries  are 
holden,  except  in  those  parishes  in  which  there  is  a  select  or 
other  vestry  elected  under  an  Act  of  the  fifty-ninth  year  of  King 
George  the  Third,  chapter  twelve,  'to  amend  the  Laws  for  the 
Belief  of  the  Poor,'  or  elected  under  an  Act  passed  in  the  second 
year  of  King  William  the  Fourth,  chapter  sixty,  '  for  the  better 
■  Eegulation  of  Vestries,  and  for  the  Appointment  of  Auditors  of 
Accounts,  in  certain  parishes  of  England  and  Wales,'  or  elected 
under  the   provisions   of  any  local  Act  of  Parliament  for  the 
government  of  any  parish  by  vestries,  in  which  parishes  it  shall 
mean  such  select  or  other  vestry :" 
By  a  private  Act,  the  township  of  Sunderland  was  made  a  distinct 
parish,  for  which  a  vestry  consisting  of  twenty-four  members  was  to  be 
triennially  elected  for  certain  specified  objects,  such  as  preserving  order 
in  the  new  parish  church,  rating  the  inhabitants  for  repairing  the 
church,  for  paying  the  rector  and  parish-clerk,  and  the  salary  of  the 
scavenger,  &c.,  with  power  to  make  bye-laws  and  rules  relating  to  the 
church,  and  was  made  the  only  governing  body  of  the  parish ;  it  was 
held  that  such  vestry  was  a  vestry  within  the  general  words  of  the 
52nd  section  of  15  &  16  Vict.  c.  85.     (Beg.  v.  Peters,  6  E.  S  B.  225;  sub 
nam.  Be  Sunderland  Vestry,  25  L.  J.  Q.  B.  271.)    But  where  a  body 
called  a  select  vestry  was  elected  under  a  private  Act  of  Parliament, 
but  were  merely  in  fact  the  board  of  guardians  of  the  poor  under 
another  name,  and  performing  only  the  duties  of  such  guardians,  and 
the  passing  of  that  Act  did  not  affect  the  old  practice  of  the  parish 
with  regard  to  the  meeting  of  the  general  vestry,  and  the  exercise  of 
its  functions  as  regarded  the  government  of  the  parish ;  it  was  held 
that  the   election  of  the  burial  board  was  in  the  vestry  at  large, 
and  not  the  select  vestry  constituted  under  the  local  Act.     (Ex  parte 
Urquhart,  1  E  &  B.  575  ;  26  L.  J.  Q.  B.  213.) 
"' Clerk '  shall  mean  the  clerk  appointed  pursuant  to  this  Act  by  ■■  clerk." 
any  burial  board  appointed  under  this  Act." 
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By  20  &  21  Vict.  c.  81,  s.  7,  "Where  a  burial  ground  has  been  pro- 
vided for  any  parish  under  any  of  the  Acts  commonly  referred  to  or 
known  as  the  Church  Building  Acts,  and  the  same  has  been  consecrated, 
and  any  money  expended  in  providing  such  burial  ground  has  been  bor- 
rowed on  the  security  of  the  church  rates,  it  shall  be  lawful  for  the  in- 
cumbent of  the  parish,  with  the  consent  of  the  ordinary  and  the  burial 
board  of  such  parish,  or  of  any  borough  or  district  in  which  such  parish 
is  wholly  or  in  part  comprised,  by  instrument  in  writing  under  the  hands 
and  seals  of  such  incumbent  and  ordinary,  and  under  the  seal  of  the 
said  burial  board,  to  declare  that,  in  consideration  of  the  payment  of  the 
debt  by  the  said  burial  board,  or  of  such  sum  as  shall  be  mutually 
agreed  upon,  with  the  consent  of  the  persons,  signified  in  writing  under 
their  hands,  to  whom  two-thirds  of  such  debt  is  due,  the  said  burial 
ground  shall  be  vested  in  and  be  under  the  care  and  management  of  such 
burial  board,  and  thereupon  the  same  shall  be  vested  in,  and  be  under  the 
care  and  management  of  such  board,  and  shall  be  subject  to  the  provi- 
sions of  the  hereinbefore  recited  Acts  and  this  Act  applicable  to  a  con- 
secrated burial  ground  or  the  consecrated  part  of  any  burial  ground  ' 
provided  by  any  burial  board ;  and  any  money  borrowed  as  aforesaid, 
and  remaining  owing,  and  the  interest  due  and  to  become  due  thereon, 
and  all  costs  and  expenses  occasioned  by  the  non-payment  thereof,  or  in- 
curred in  providing  such  burial  ground,  and  then  remaining  unpaid,  shall 
be  charged  on  and  paid  out  of  such  rates  or  fund  as  under  the  said  laat- 
mentioned  Acts  and  this  Act  would  be  chargeable  with  the  expense  of 
providing  a  burial  ground  by  such  board,  and  such  declaration  as  afore- 
said shall  be  registered  in  the  registry  of  the  diocese ;  and  such  board 
may,  with  the  approval  of  the  vestry,  enlarge  such  burial  ground,  by 
the  addition  of  ground  to  be  used  for  burials  otherwise  than  according 
to  the  rites  of  the  Church  of  England,  and  to  be  used  subject  to  the 
provisions  of  the  Acts  herein  recited  and  of  this  Act  in  respect  to  the 
unconsecrated  portions  of  burial  grounds." 

Sect.  8.  "  It  shall  and  may  be  lawful  for  the  vestry  of  any  parish  in 
which  any  burial  ground  closed  by  order  in  council  may  be  situate,  and 
which  does  not  belong  to  such  parish,  by  resolution  of  the  vestry  at  a 
meeting  called  for  that  purpose,  to  purchase  such  burial  ground,  and 
from  the  time  of  such  purchase  such  burial  ground  shall  belong  to  such 
parish,  and  be  subject  to  all  the  conditions  affecting  the  burial  grovtads 
of  the  parish  in  which  the  same  is  situate." 


In  case  vestry 
agree  to  provide 
burial  ground, 
board  to  be 
appointed. 


Besignation  of 
members. 


II.  aijptimfment  ant»  Constitution  of  iSurial  JSoatbs. 

By  16  &  17  Vict,  c  134,  s.  7,  ante,  p.  567,  the  15  &  16  Vict.  c.  85, 
is  to  be  read  as  if  the  word  "  metropolis  "  were  omitted. 

By  15  &  16  Vict.  c.  85,  s.  11,  in  case  of  a  resolution  by  the  vestry 
'  that  a  burial  ground  should  be  provided,  under  s.  10,  for  the  parish, 
"  the  vestry  shall  appoint  not  less  than  three  nor  more  than  nine  per- 
sons, being  ratepayers  of  the  parish,  to  be  the  burial  boai-d  of  such 
parish,  of  whom  one-third,  or  as  nearly  as  may  be  one  third  (to  be 
determined  among  themselves),  shall  go  out  of  office  yearly,  at  such 
time  as  shall  be  from  tiine  to  time  fixed  by  the  vestry,  but  shall  be 
eligible  for  immediate  re-appointment :  provided  always,  that  the  in- 
cumbent of  the  parish  shall  be  eligible  to  be  appointed  and  re- 
appointed from  time  to  time  as  one  of  the  members  of  the  said  board, 
altnough  not  a  ratepayer  of  the  parish  ;  provided  also,  that  any 
member  of  the  board  may  at  any  time  resign  his  office,  on  giving 
notice  in  writing  to  the  churchwardens  or  persons  to  whom  it  belongs 
to  convene  meetings  of  the  vestry." 
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By  23  &  24  Vict.  c.  64,  s.  4,  "  Where  any  pariah  or  place  has  been 
divided  into  two  or  more  parts  or  districts  for  all  or  any  ecclesiastical 
purposes,  and  any  one  of  such  parts  has  a  separate  burial  ground,  it 
shall  not  be  lawful  for  the  vestry  or  meeting  in  the  nature  of  a  vestry 
for  such  entire  parish  or  place  to  appoint  a  burial  board  without  the 
approval  of  one  of  her  Majesty's  principal  secretaries  of  state."  See 
18  &  19  Vict.  c.  128,  s.  \2,post,  p.  578. 

By  16  &  16  Vict.  c.  85,  s.  12,  "Any  vacancies  in  the  board  may  be 
filled  up  by  the  vestry  when  and  as  the  vestry  shall  think  fit." 

By  18  &  19  Vict.  c.  128,  s.  4,  "  Every  vacancy  in  any  burial  board 
shall  be  filled  up  by  the  vestry  appointing  the  same  within  one  month 
after  such  vacancy  shall  have  happened,  and  immediately  on  the  occur- 
rence thereof  the  same  shall  be  notified  by  the  burial  board  to  the 
churchwardens  or  other  persons  to  whom  it  belongs  to  convene  meet- 
ings of  the  vestry ;  and  in  case  any  such  vestry  shall  neglect  to  fill  up 
any  such  vacancy,  the  vacancy  may  be  filled  up  by  the  burial  board  at 
any  meeting  thereof ;  and  every  person  to  be  appointed  to  supply.any 
such  vacancy  shall  be  a  ratepayer  of  the  parish  for  which  the  burial 
board  is  appointed  ;  and  every  such  board  may  act  for  any  purpose, 
notwithstanding  any  vacancies  therein." 

The  burial  board  "  may  "  fill  up  the  vacancy  in  order  that  it  may  not 
be  necessary  to  come  to  the  Court  of  Queen's  Bench  for  a  mandamus  if 
the  vestry  do  not  fill  it  up  in  due  time.  The  word  "may"  is  optional, 
and  if  they  neglect  to  do  so,  it  is  still  incumbent  on  the  vestry  to  elect, 
and  they  may  do  so  though  the  month  has  expired,  provided  the  board 
have  not  already  filled  it  up.  {Reff.  v.  Overseers  of  South  Weald,  b  B.  & 
S.  391 ;  33  L.  J.  M.  0.  193.) 

By  20  &  21  Vict.  c.  81,  s.  27,  "  No  resolution  or  proceeding  of  any 
vestry,  or  meeting  in  the  nature  of  a  vestry,  for  the  purposes  of  the 
said  recited  Acts  and  this  Act,  or  any  of  them,  shall  be  void  or  void- 
able by  reason  of  any  defect  or  irregularity  of  or  in  notice  of  such 
vestry  or  meeting,  or  any  other  error  in  form  in  the  calKng  of  such 
vestry  or  meeting,  or  in  the  proceedings  thereat,  unless  notice  in 
writing  of  such  defect  or  irregularity  or  error  shall  have  been  given  at 
such  vestry  or  meeting,  or  within  seven  days  after  the  day  of  the  hold- 
ing thereof,  to  the  churchwardens  or  other  persons  to  whom  it  belongs 
to  call  meetings  of  such  vestry,  or  such  meeting  in  the  nature  of  a 
vestry,  who  shall  thereupon  call  another  meeting  for  the  purpose  of 
considering  the  previous  resolution  or  proceeding  or  the  matter  thereof ; 
and  no  such  resolution  and  proceeding  made  or  taken  at  any  such 
vestry,  or  meeting  in  the  nature  of  a  vestry,  before  the  passing  of  this 
Act,  which  shall  not  have  been  objected  to  by  notice  in  writing  to  such 
churchwardens  or  persons  as  aforesaid,  shall  be  deemed  invalid  by 
reason  of  any  such  defect,  irregularity,  or  error." 

Sect.  4.  "  In  case  it  appear  to  her  Majesty  in  council,  upon  the  peti- 
tion of  the  local  board  of  health  of  any  district  established  under  the 
'Public  Health  Act,'  or  upon  the  petition  of  any  commissioners 
elected  by  the  ratepayers,  and  acting  under  or  by  virtue  of  the  powers 
of  any  local  Act  of  Parliament  for  the  improvement  of  any  town, 
parish,  or  borough,  stating  that  the  district  of  such  local  board  of 
health  or  of  such  commissioners  is  co-extensive  with  a  district  for 
which  it  is  proposed  to  provide  a  burial  ground,  and  that  no  burial 
board  has  been  appointed  for  such  district,  and  that  an  order  in 
council  has  been  made  for  closing  all  or  any  of  the  burial  grounds 
within  the  said  district,  it  shall  be  lawful  for  her  Majesty,  with  the 
advice  of  her  privy  council,  in  case  her  Majesty  see  fit  so  to  do,  to 
order  that  such  local  board  shall  be  a  burial  board  for  the  district  of 
such  local  board,  or  that  such  commissioners  shall  be  a  burial  board 
for  the  district  of  such  commissioners,  and  thereupon  such  local  board 
or  such  commissioners,  as  the  case  may  be,  shall  be  a  burial  board  for 
such  district  accordingly  ;  and  the  powers  and  provisions  of  the  Acts 
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hereinbefore  mentioned  (excerpt  the  provisions  relating  to  the  constitu- 
tion or  appointment  and  resignation  of  members  of  burial  boards),  and 
the  provisions  herein  contained,  shall  extend  to  the  district  of  such 
board,  and  to  such  board,  or  to  the  district  of  such  commissioners,  and 
to  such  commissioners,  and  to  any  burial  ground  and  places  for  the 
reception  of  the  bodies  of  the  dead  previously  to  interment  which  may 
be  provided  by  such  board  or  by  such  commissioners,  in  like  manner 
as  to  any  parish  or  parishes  and  the  burial  board  thereof,  and  any 
burial  ground  and  any  such  places  as  aforesaid  provided'  by  such  last- 
mentioned  board,  save  that  no  approval,  sanction,  or  authorization  of 
any  vestry  shall  be  requisite :  provided  always,  that  notice  of  such 
petition,  and  of  the  time  when  it  shall  please  her  Majesty  to  order  the 
same  to  be  taken  into  consideration  by  the  privy  council,  shall  be  pub- 
lished in  the  London  Gazette,  and  in  one  of  the  newspapers  usually 
circulating  in  the  district  of  such  local  board  or  of  such  commissioners, 
one  month  at  least  before  such  petition  is  so  considered  :  provided  also, 
that  this  enactment  shall  not  apply  to  any  such  district  as  aforesaid 
exclusively  consisting  of  the  whole  or  part  of  one  corporate  borough 
within  the  meaning  of  the  '  Public  Health  Act,  1848.' " 

By  the  21  &  22  Vict.  c.  98,  s.  49,  "  In  any  district  where  a  vestry  of 
any  one  or  more  parish  or  place  comprised  therein,  having  a  known  or 
defined  boundary,  adopts  the  20  &  21  Vict.  c.  81, '  An  Act  to  amend 
the  Burial  Acts,'  the  local  board  may,  at  the  option  of  such  vestry,  he 
the  burial  board  for  the  execution  of  the  said  Act,  and  shall  thereupon 
have  all  the  powers,  duties,  rights,  and  obligations  of  a  burial  hoard 
under  the  said  Act." 

By  15  &  16  Vict.  c.  85,  s.  19.  "  The  expenses  incurred  or  to  be  incurred 
by  the  burial  board  of  any  parish  in  carrying  this  Act  into  executjonshall 
be  chargeable  upon  and  paid  out  of  the  rates  for  the  relief  of  the  poor  of 
such  parish  ;  the  expenses  to  be  so  incurred  for  or  on  account  of  any 
parish  in  providing  and  laying  out  a  burial  ground  under  this  Act  and 
building  the  necessary  chapel  or  chapels  thereon  not  to  exceed  such 
sum  as  the  vestry  shall  authorize  to  be  expended  for  such  purpose ; 
and  the  overseers  or  other  officers  authorized  to  make  and  levy  rates 
for  the  relief  of  the  poor  in  any  parish  shall,  upon  receipt  of  a  certifi- 
cate under  the  hands  of  such  number  of  members  of  the  burial  hoard 
as  are  authorized  to  exercise  the  powers  of  the  board  of  the  sums 
required  from  time  to  time  for  defraying  any  such  expenses  as  aforesaid, 
pay  such  sums  out  of  the  rates  for  the  relief  of  the  poor  as  the  board 
shall  direct." 

By  23J&  24  Vict.  c.  64,  s.  1,  "Any  money  required  by  any  local  board 
constituted  a  burial  board  for  defraying  the  expense  of  carrying  iato 
execution  the  powers  and  provisions  of  the  Burial  Acts  and  of  this 
Act,  in  the  district  for  which  they  may  have  been  so  constituted  a  burial 
board,  or  for  paying  any  monies  borrowed  or  annuities  granted  under 
the  authority  of  the  said  Acts,  or  any  interest  or  monies  borrowed, 
or  for  providing  a  sinking  fund  for  the  re-payment  of  such  monies; 
may,  if  the  local  board  so  think  fit,  be  paid  out  of  the  general  district 
rates  leviable  within  such  district ;  and  such  local  board  may  levy,  as 
part  of  the  general  district  rate,  or  by  a  separate  rate  nnder  the  name 
and  designation  of  a  burial  rate,  to  be  assessed  and  recovered  in  like 
manner  as  a  general  district  rate  within  the  district  for  which  they  act 
as  a  burial  board,  such  sums  of  money  as  shall  be  from  time  to  time 
necessary  for  the  pm-poses  aforesaid  or  any  of  them." 

Sect.  2.  "  Any  money  required  by  any  such  commissioners  as  afore- 
said, who  shall  have  been  constituted  a  burial  board  for  defraying  the 
expenses  of  carrying  into  execution  the  powers  and  provisions  of  the 
Burial  Acts  in  the  district  for  which  they  may  have  been  so  consti- 
tuted a  burial  board,  or  for  paying  any  monies  borrowed,  or  annuities 
granted  under  the  authority  of  the  said  Acts,  on  any  interest  on 
monies  borrowed,  or  for  providing  a  sinking  fund  for  the  re-payment 
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of  such,  monies,  may,  if  the  commissioners  so  think  fit,  be  paid  out  of 
the  improvement  rate  leviable  within  such  district,  and  the  commis- 
sioners, as  such  burial  board,  may  levy  as  part  of  the  improvement  rate, 
or  by  a  separate  rate  under  the  name  and  designation  of  a  burial  rate, 
to  be  assessed  and  recovered  in  like  manner  as  an  improvement  rate, 
such  sums  of  money  as  shall  be,  from  time  to  time,  necessary  for  the 
purposes  aforesaid,  or  any  of  them." 

Sect.  3.  "  The  local  board  and  the  commissioners  respectively  who 
may  have  been  constituted  a  burial  board  shall  keep  distinct  accounts 
of  their  receipts  and  expenditure  in  the  exercise  of  their  functions  as 
such  burial  board  ;  and  where  their  expenses  are  defrayed  by  monies 
raised  under  the  provisions  of  this  Act,  such  accounts  shall  be  audited 
in  the  same  manner  as  other  accounts  of  the  receipts  and  expenditure 
of  such  local  board  and  commissioners  respectively,  and  any  surplus  of 
the  monies  raised  by  any  rate  m-ade  under  this  Act,  and  of  the  income 
of  any  burial  ground  provided  by  means  of  monies  raised  or  paid  under 
the  provisions  of  this  Act,  which  may  remain  after  payment  of  the 
expenses,  and  monies  which  should  be  defrayed  or  paid  under  the 
Burial  Acts,  shall  be  applied  ia  aid  of  the  general  district  rate  or 
improvement  rate,  as  the  case  may  be,  levied  within  the  district,  which 
shall  have  been  or  might  have  been  charged  with  a  separate  rate  under 
this  Act." 

By  17  &  18  Vict.  c.  87,  s.  1,  "  Her  Majesty,  upon  the  petition  of  the 
town  council  of  any  borough,  may  order  in  council  that  powers  be 
vested  in  the  council  of  such  borough  for  providing  places  of  burial 
under  this  Act ;"  and  by  s.  2,  "  Upon  the  making  of  any  such  order  of 
her  Majesty  in  council  as  aforesaid,  in  relation  to  any  borough,  if  the 
town  council  of  the  same  shall  decide  upon  providing  one  or  more 
burial  grounds,  the  said  town  council  shall  be  a  burial  board  for  that 
purpose,"  and  the  provisions  of  the  15  &  16  Vict.  c.  85,  except  the  pro- 
visions relating  to  the  constitution,  incorporation  meetings,  entries 
of  proceedings,  and  accounts  of  burial  boards  shall,  subject  to  the  pro- 
visions herein  contained,  extend  and  be  applicable  to  such  borough 
and  the  council  thereof,  and  to  any  burial  ground  and  any  places  for 
the  reception  of  the  bodies  of  the  dead  previously  to  interment,  which 
may  be  provided  by  such  council  under  this  Act  in  like  manner  as  the 
same  are  applicable  to  any  parish,  and  the  burial  board  thereof,  and  to 
any  burial  ground,  and  any  such  places  as  aforesaid  provided  by  such 
burial  board,  save  that  no  approval,  sanction,  or  authorization  of  the 
vestry  of  any  parish  shall  be  requisite. 

By  18  &  19  Vict.  c.  128,  s.  19,  "Nothing  in  this  Act  contained 
shall  in  anywise  abridge,  lessen,  or  defeat  any  power,  right,  or 
privilege  of  any  local  board,  of  health  being  the  burial  board  of  a 
borough  created  or  to  exist  under  or  by  virtue  of  any  local  Act  of  Par- 
liament." 

Sect.  20.  "  Any  local  board  of  health  acting  as  or  created  a  board 
under  or  by  virtue  of  the  powers  of  any  local  Act  of  Parliament 
shall  and  may  have  and  exercise  all  the  powers,  rights,  and  privi- 
leges which  by  this  Act  or  by  the  secondly  recited  Act  are  or  can 
or  may  be  had,  enjoyed,  or  exercised  by  any  burial  board  therein 
named." 

By  20 &  21  Vict.  c.  81,  s.  22,  "Any  money  required  by  the  council 
of  any  borough  for  the  purpose  of  defraying  the  expense  of  executing 
the  Acts  hereinbefore  recited,  or  any  of  them,  or  this  Act,  or  for  pay- 
ing any  monies  borrowed  under  such  Act,  or  any  interest  thereon, 
may  be  raised  by  such  council,  if  they  think  fit,  by  means  of  a  separate 
rate,  to  be  called  a  burial  rate,  to  be  charged  upon  all  property  within 
such  borough  liable  to  be  charged  to  the  borough  rate  ;  and  the 
council  of  such  borough  shall  have  all  such  powers  for  making  and 
levying  such  rate,  and  all  provisions  shall  be  applicable  in  i-espeet 
thereof,  as  in  the  case  of  a  borough  rate  made  under  the  Act  passed  in 
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the  session  holden  in  the  fifth  and  sixth  years  of  King  William  the 
Fourth,  chapter  seventy-six." 

By  15  &  16  Viet.  c.  85,  s,  13,  "  It  shall  be  at  all  times  competent  for 
any  two  members  of  the  board,  by  writing  under  their  hands,  to 
summon,  with  at  least  forty-eight  hours'  notice,  the  board  for  any 
special  purpose  mentioned  in  such  writing,  and  to  meet  at  such  time 
as  shall  be  appointed  therein. 

Sect.  14.  "  At  all  meetings  of  the  board  any  number  not  less  than 
three  members  of  such  board  shall  be  a  sufficient  number  for  transact- 
ing business,  and  for  exercising  all  the  powers  of  the  board." 

Sect.  15.  "  The  board  shall  appoint,  and  may  remove  at  pleasure,  a 
clerk  and  such  other  officers  and  servants  as  shall  be  necessary  for  the 
business  of  the  board  and  for  the  purposes  of  their  burial  ground,  and, 
with  the  approval  of  the  vestry,  may  appoint  reasonable  salaries, 
wages,  and  allowances  for  such  clerk,,  officers,  and  servants,  and  when 
necessary,  may  hire  and  rent  a  sufficient  office  for  holding  their  meet- 
ings and  transacting  their  business." 

By  s.  18,  auditors,  who  are  to  i-eport  to  the  vestry,  may  be  appointed. 

By  18  &  19  Vict.  c.  128,  s.  6,  "If  the  vestry  of  any  parish  shall 
refuse  or  neglect  to  authorize  the  expenditure  of  such  sums  as  the 
burial  board  of  such  parish  shall  have  declared  to  be  necessary  for 
providing  and  laying  out  a'  burial  ground,  and  building  the  necessary 
chapel  or  chapels  therein,  it  shall  be  lawful  for  such  burial  board  to 
represent  such  refusal  or  neglect  to  one  of  her  Majesty's  principal 
secretaries  of  state ;  and  in  case  it  shall  appear  to  the  secretary  of 
state,  after  inquiry  into  the  circumstances  of  the  case,  that  the  burial 
board  are  unable  to  provide  such  burial  ground,  or  to  proceed  effec- 
tually in  the  execution  of  their  duties,  by  reason  of  such  refusal  or 
neglect,  it  shall  be  lawful  for  such  secretary  of  state,  by  warrant  under 
his  hand,  to  authorize  such  burial  board,  without  further  authority, 
sanction,  or  approval  of  or  by  such  vestry,  to  expend  such  sums  of 
money  for  providing  and  laying  out  a  burial  ground,  and  building  the 
necessary  chapel  or  chapels  thereon,  and  to  borrow  and  charge  such 
money  for  all  or  any  of  such  purposes,  and  to  enter  into  and  make  such 
contracts  and  purchases,  and  do  such  other  acts  as  under  the  sections 
nineteen,  twenty,  twenty-six,  and  forty-two  of  the  said  Act  of  the 
fifteenth  and  sixteenth  years  of  her  Majesty  might  have  been  expended, 
borrowed,  and  charged,  entered  into,  made,  and  done  with  the  autho- 
rity, approval,  and  sanction  of  such  vestry,  subject,  nevertheless,  to 
such  limitation  of  amount  or  other  limitation  or  restriction  as  such 
secretary  of  state  may  by  his  warrant  prescribe ;  and  all  acts  done  in 
pursuance  of  such  warrant  shall  be  as  valid  and  effectual  as  if  the 
authority,  approval,  and  sanction  of  sujch  vestry  had  in  every  ease 
been  obtained." 

Sect.  12.  "The  vestry  or  meeting  in  the  nature  of  a  vestry  of 
any  parish,  township,  or  other  district  not  separately  maintaining  its 
own  poor,  which  has  heretofoi-e  had  a  separate  burial  ground,  may 
appoint  a  burial  board,  and  from  time  to  time  supply  vacancies  therein, 
and  may  exercise  the  same  powers  of  authorization,  approval,  and 
sanction  in  relation  to  such  burial  board,  and  such  other  powers  as 
under  the  said  Acts  and  this  Act  are  vested  in  the  vestry  of  a  parish 
separately  maintaining  its  own  poor ;  and  the  burial  board  so  appointed 
shall  have  all  the  powers  for  providing  a  burial  ground  and  otherwise 
as  if  such  parish,  township,  or  other  district  had  been  a  parish  sepa- 
rately maintaining  its  own  poor.  See  23  &  24  Vict,  c  64,  s.  4,  avie, 
575,  and  20  &  21  Vict.  c.  81,  s.  6,  post,  579. 

A  township  having  separate  overseers,  and  separately  maintaining 
its  own  ^oor,  and  forming  a  parochial  chapelry,  is  a  parish,  and  when 
divided  into  separate  districts  with  separate  burial  grounds,  under 
68  Geo.  in.  c.  45,  &  59  Geo.  III.  c.  154,  forms  separate  parishes ;  so 
tljat  when  the  burial  board  under  this  section  formed  subsequently  to 
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the  above  division  a  burial  ground  for  the  whole  parish,  both  the  in- 
cumbent of  the  original  ohapelry  in  respect  of  his  district,  and  the 
incumbent  of  the  subsequently  formed  chapelry  in  respect  of  his  district, 
were  held  entitled  to  the  burial  fees  in  respect  of  the  corpses  of  the 
persons  dying  in  their  several  districts  respectively.  {Day  v.  Peacock, 
18  0.  B.  {N.  S)  702 ;  34  L.  J.  0.  P.  225.) 

Sect.  13.  "Where  any  district  (whether  a  parish  or  township  or 
other  subdivision)  not  separately  maintaining  its  own  poor,  but  form- 
ing part  of  a  parish  maintaining  its  own  poor,  or  of  an  incorporation  or 
other  union  maintaining  the  poor  of  the  places  comprised  therein,  by 
means  of  a  common  rate,  shall  have  a  burial  board,  or  shall  form  part 
of  place  or  union  of  places  not  co-extensive  with  the  area  rated  for  the 
relief  of  the  poor,  and  having  one  burial  board,  it  shall  be  lawful  for 
such  respective  burial  board  to  issue  their  certificate  to  the  overseers 
of  such  parish,  or  the  overseers  or  other  persons  authorized  to  make 
and  collect  or  cause  to  be  collected  such  common  rate  (as  the  case  may 
be),  for  payment  of  the  sums  required  for  the  expenses  of  such  burial 
board,  or,  where  such  district  not  separately  maintaining  its  own  poor 
forms  part  only  of  the  area  of  the  burial  board,  of  the  sums  required  in 
respect  of  the  portion  of  such  expenses  to  be  borne  by  such  district,  in 
like  manner  as  if  such  district  had  been  a  parish  separately  maintaining 
its  own  poor,  and  such  overseers  or  persons  authorized  as  aforesaid 
hail  been  the  overseers  thereof ;  and  such  overseers  or  persons  shall 
pay  such  sums  as  shall  be  required  by  such  certificate,  according 
to  the  directions  of  such  burial  board,  and  shall  levy  such  sums  as 
may  be  required  for  such  payments  to  the  burial  board  by  an  addition 
to  the  parish  rate  or  common  rate,  so  far  as  the  same  affects  the  dis- 
trict in  respect  of  which  such  payments  are  required,  or  by  separate 
rates  to  be  made  from  time  to  time  on  such  district ;  and  for  levying 
such  additions  or  separate  rates  as  aforesaid-such  overseers  or  other 
persons  shall  have  the  powers,  i-emedies,  and  privileges,  and  proceed  in 
the  same  manner,  as  in  the  case  of  the  rates  for  the  relief  of  the  poor  : 
provided  that  any  such  rates  may  (notwithstanding  any  restriction  in 
relation  to  the  parish  rate  or  common  rate)  be  made  and  levied  at  such 
times  as  may  be  necessary  to  provide  for  the  payments  aforesaid." 

Where  a  district  of  a  parish  not  separately  maintaining  its  own  poor, 
is  entitled,  under  sect.  12,  by  reason  of  its  having  a  separate  burial 
ground,  to  appoint  a  separate  burial  board,  the  rest  of  the  parish,  ex- 
clusive of  the  district,  may  appoint  a  burial  board  for  itself ;  and  a 
rate  made  for  the  purposes  of  the  burial  board  on  the  part  of  the  parish, 
exclusive  of  the  separate  district,  is  good.  ( Viner  v.  Churchwardens, 
&c.  of  Tonhridge,  28  L.  J.  M.  G.  251.) 

By  20  &  21  Vict.  c.  81,  s.  5,  "  The  vestry,  or  meeting  in  the  nature 
of  a  vestry,  of  any  parish,  new  parish,  township,  or  other  district  not 
separately  maintaining  its  own  poor,  and  which  has  had  no  separate 
burial  gi-ound,  may  appoint  a  burial  board ;  and  such  vestry  or  meet- 
ing, and  the  burial  board  appointed  by  it,  shall  exercise  and  have  all 
the  powers  which  they  might  have  exercised  and  had  under  the  said 
Acts  and  this  Act  if  such  parish,  new  parish,  township,  or  district  had 
had  a  separate  burial  ground  before  the  passing  of  the  said  Act  of  the 
eighteenth  and  nineteenth  years  of  her  Majesty :  provided  always, 
that  all  the  powers  of  any  other  vestry  or  meeting  and  burial  board,  if 
any,  shall  then  cease  and  determine,  so  far  as  relates  to  such  parish, 
new  parish,  township,  or  district  as  aforesaid  ;  and  until  a  burial 
ground  shall  be  so  provided  as  aforesaid  and  consecrated  for  any  new 
parish  or  district  created  or  to  be  created  pursuant  to  the  provisions  of 
the  sixth  and  seventh  Victoria,  chapter  thirty-seven,  the  seventh  and 
eighth  Victoria,  chapter  ninety-four,  and  the  nineteenth  and  twentieth 
Victoria,  chapter  one  hundred  and  four,  or  any  or  either  of  them,  and 
to  which  the  said  Acts,  or  any  or  either  of  them,  may  apply,  the  in- 
cumbent of  such  new  parish  or  district  (if  any  burial  ground  has  been 
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or  shall  be  provided  under  the  herein  recited  Acts  for  the  hnrial  of  the 
dead,  or  any  or  either  of  them,  for  any  parish  or  parishes  out  of  rates 
to  which  such  new  parish  or  district,  or  any  part  thereof,  shall  have 
contributed  or  contribute,  or  be  liable,)  shall,  with  respect  to  the  burial 
in  such  last-mentioned  burial  ground  of  the  remains  of  the  parishicmers 
or  inhabitants  of  such  new  parish  or  district,  or  of  such  part  thereof  as 
shall  have  contributed  or  contribute  as  aforesaid,  as  the  case  may  be, 
perform  the  same  duties,  and  have  the  same  rights,  privileges,  and 
authorities,  and  be  entitled  to  the  same  fees,  and  also  the  clerk  and 
sexton  of  such  new  parish  or  district  shall,  when  necessary,  respec- 
tively  perform  the  same  duties,  and  be  entitled  to  the  same  fees,  in 
respect  of  such  burials,  as  if  the  said  burial  ground  were  exclusively 
the  burial  ground  of  such  new  parish  or  district,  subject  nevertheless 
to  all  provisions  to  which  the  incumbents,  clerks,  and  sextons  of  ori- 
ginal parishes  are  respectively  subject  in  and  by  the  said  Burial  Acts, 
or  any  or  either  of  them  :  provided  also,  that  nothing  herein  contained 
shall  affect  the  rights  or  privileges  of  any  existing  incumbent,  clerk,  or 
sexton  without  the  consent  of  such  incumbent,  clerk,  or  sexton  respec- 
tively." 

The  enactment  that  the  vestry,  &c.,  "  may "  appoint  a  burial  board 
is,  it  would  seem,  permissive,  and  not  imperative.  {Per  Crompton,  J., 
Reg.  V.  Overseers  of  Walcot  Parish,  31  L.  J.  M.  G.  220.) 

Under  the  provision  that  all  the  powers  of  any  other  vestry  or 
meeting  and  burial  board  should  then  cease  and  determine,  so  far  as 
relates  to  any  parish  or  district,  where  a  parish  has  been  divided  into 
separate  parishes  for  ecclesiastical  purposes  under  the  58  Geo.  Ill,, 
c.  45,  and  the  vestry  of  the  old  parish  collectively  has  appointed 
a  burial  board,  and  established  one  burial  ground  for  the  whole 
parish,  and  the  vestry  of  one  of  the  new  parishes  has  also  appointed 
a  burial  board  under  the  20  &  21  Vict.  c.  81,  s.  5,  the  court  granted  a 
mandamus  to  the  overseers  of  the  old  parish  to  levy  a  rate  upon  such 
new  parish,  and  to  pay  the  burial  board  of  the  new  parish,  pursuant 
to  their  certificate,  the  expenses  such  new  board  had  incurred.  {Reg.  v. 
Walcot  St.  Swithin,  31  L.  J.  M.  C.  221 ;  see  ante,  572.) 

Probably,  if  the  case  ever  arises,  the  proviso  by  which  the  powers  of 
the  vestry  or  burial  board  of  the  old  parish  are  to  cease  on  the  appoint- 
ment of  the  new  board  would  be  construed  to  contain  an  exception  of 
vested  interests,  so  far  as  is  necessary  to  enforce  liabilities  already 
incurred  by  the  old  board  in  respect  of  the  vai-ious  exercise  of  their 
powers  of  borrowing  money,  and  charging  the  poor  rates  with  its 
re-payment.    {Semhle,  Beg.  v.  Walcot  St.  Swithin,  31  Z.  J.  M.  0.  224.) 

By  15  &  16  Vict.  c.  85,  ss.  20  and  21,  provision  is  made  for  raising 
money  by  way  of  loan  charged  on  poor  i-ate.  These  sections  are  sup- 
plemented by  20  &  21  Vict.  c.  81,  ss.  18,  19,  20,  and  21. 

By  25  &  26  Vict.  c.  100,  s.  1,  "  Any  commissioners  elected  by  the 
ratepayers,  and  acting  under  or  by  virtue  of  the  powers  of  any  local 
Act  of  Parliament  for  the  improvement  of  any  town,  parish,  or  borough 
who  shall  have  been  constituted  a  burial  board  for  any  district,  may, 
with  the  approval  of  the  commissioners  of  her  Majesty's  treasury, 
from  time  to  time  borrow  at  interest  on  mortgage  of  the  improvement 
rate  and  burial  rate,  or  either  of  them,  leviable  within  the  district, 
such  sums  of  money  as  may  be  required  by  the  burial  board  for  the 
purposes  of  the  burial  Act  within  the  district." 

Sect.  2.  "  The  clauses  and  provisions  of  '  The  Commissioners  Clauses 
Act,  1847,'  with  respect  to  the  mortgages  to  be  executed  by  the  com- 
missioners, shall  be  incorporated  witti  this  Act,  and  shall  be  applicable 
to  all  mortgages  created  under  the  provisions  thereof." 

By  15  &  16  Vict.  c.  85,  s.  22,  "The  money  raised  for  deiraying  such 
expenses,  and  the  income  arising  from  the  burial  ground  provided  for 
the  parish,  except  fees  payable  to  the  incumbent,  clerk,  and  sexton  of 
the  parish,  and  the  other  fees  herein  directed  to  be  otherwise  paid. 
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Bhall  be  applied  by  the  board  in  or  towards  defraying  the  e;xpeiisea  of    2.  Appoint- 
such  board  under  this  Act ;  and  whenever,  after  re-payment  of  all    mer^,  &c.,  oj 
monies  borrowed  for  the  purposes  of  this  Act  in  or  for  any  parish  and        Burial 
the  interest  thereof,  and  after  satisfying  all  the  liabilities  of  the  board        Boards. 

with  reference  to  the  execution  of  this  Act  in  or  for  the  parish,  and 

providing  such  a  balance  as  shall  be  deemed  by  the  board  sufficient  to   l^^^l^^j^^ 
meet  their  probable  liabilities  during  the  then  next  year,  there  shall  be  expenses. 
at  the  time  of  holding  the  meeting  of  the  vestry  at  which  the  yearly 
report  of  the  auditors  shall   be  produced  any  surplus  money  at  the 
disposal  of  the  board,  they  shall  pay  the  same  to  the  overseers  in  aid 
of  the  rate  for  the  relief  of  the  poor  of  the  parish." 

By  s.  23,  the  vestries  of  parishes  may  concur  in  providing  one  burial 
ground  for  the  common  use  of  such  parishes.     See  anie,  670. 

By  20  &  21  Vict.  c.  81,  s.  1,  "  All  acts  authorized  to  be  done  by  any   Approval  of  a 
burial  board,  with  the  approval,  sanction,  or  authority  of  the  vestry  or  '^^^^^^^ 
vestries  of  the  parish  or  parishes  for  which  such  board  is  constituted,   parishes 
may,  where  a  joint  burial  board  is  constituted  for  more  than  two   |"^'=]^°*'^'^ 
parishes,  be  done  with  the  approval,  sanction,  or  authority  (as  the  case   burial'boarL 
may  require)  of  the  vestides  of  the  majority  of  such  parishes."     (See  acting  for  more 
18  &  19  Vict.  c.  128,  s.  6,  a«i!e,  678.)  *^^S 

Sect.  2.  "  Where  the  vestries  of  two  or  more  parishes  have  agreed  to  ^^^^  ^^^^ 
provide  one  burial  ground  for  the  common  use  of  such  parishes,  such   boards  may  be 
vestries  may,  at  any  time  before  such  burial  ground  has  been  provided,   dissolved. 
determine  the  union  between  such  parishes  under  such  agreement,  and 
upon  such  union  being  so  determined  all  the  provisions  of  the  said  Acts 
and  this  Act  shall  be  applicable  with  regard  to  such  parishes  and  the 
respective  burial  boards  thereof  as  if  such  union  had  not  been  formed, 
save  that  any  expenses  already  properly  incurred  by  the  joint  burial 
board  for  such  parishes  shall  be  defrayed  as  provided  by  the  said  Acts.' 

By  15  &  16  Vict.  c.  85,  s.  39,  "  Where  a  burial  ground  is  provided  ArraDgementa 
under  this  Act  for  the  common  use  of  two  or  more  parishes,  in  case  Ij^jJ^^'en^s'^of 
any  question  arise  among  the  incumbents  of  such  parishes  as  to  the  parishes  as  to 
performance  of  the  burial  service  by  a  chaplain  to  be  paid  by  means  of  employment  of 
contributions  from  such  incumbents,  or  deductions  from  fees  or  sums  bm-fafgrdmd."' 
payable  to  them,  or  otherwise  touching  the  performance  of  service  in 
the  consecrated  part  of  such  ground,  the  bishop  of  the  diocese  shall 
■  from  time  to  time  confirm  any  arrangement  which  a  majority,  or,  in 
case  of  equal  numbers,  one  half  of  the  incumbents  shall  approve,  and 
such  arrangement  so  confirmed  shall  be  binding  upon  all  the  parties 
concerned." 

By  18  &  19  Vict.  c.  128,  s.  11,  "Where  a  parish  or  place  has  been  How  burial 
united  with  any  other  parish  or  place,  parishes  or  places,  for  all  or  any  grounds  are  to  be 
ecclesiastical  purposes,  or  where  two  or  more  parishes  or  places  have  Suited V^hes. 
heretofore  had  a  church  or  a  burial  ground  for  their  joint  use,  or  where 
the  inhabitants  of  several  parishes  or  places  have  been  accustomed  to 
meet  in  one  vestry  for  purposes  common  to  such  several  parishes  or 
places,  it  shall  be  lawful  for  the  vestry  or  any  meeting  in  the  nature  of 
a  vestry  of  such  several  parishes  or  places  in  any  of  the  cases  aforesaid, 
and  whether  any  one  or  more  of  such  parishes  or  places  do  or  do  not  sepa- 
rately maintain  its  own  poor,  to  appoint  a  burial  board,  and  from  time  to 
time  to  supply  vacancies  therein,  and  to  exercise  the  same  powers  of 
authorization,  approval,  and  sanction  in  relation  to  such  burial  board, 
and  such  other  powers  as  under  the  said  Acts  and  this  Act  are  vested 
in  the  vestry  of  a  parish  or  place  separately  maintaining  its  own  poor ; 
and  the  burial  board  so  appointed  shall  have  all  the  powers  for  pro- 
viding a  burial  ground  for  the  common  use  of  such  several  parishes  or 
places,  and  for  facUitatiug  interments,  and  otherwise,  as  if  such  several 
parishes  or  places  had  been  a  parish  separately  maintaining  its  own 
poor  ;  and  the  expenses  of  the  burial  board  appointed  under  this  pro- 
vision shall  be  borne  by  the  sevei-al  parishes  or  places  for  which  such 
board  is  appointed,  and  shall  be  apportioned  among  them  by  such  burial. 
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board  in  proportion  to  the  value  of  the  property  in  such  several  parishes 
or  places  aa  rated  to  the  relief  of  the  poor  ;  and  the  sums  required  by 
the  burial  board  in  respect  of  the  portion  of  such  expenses  to  be  borne 
by  any  such  parish  or  place  shall  be  paid  out  of  the  rates  for  the  relief 
of  the  poor  in  such  parish  or  place,  in  like  manner  as  if  such  burial 
board  had  been  appointed  for  such  parish  or  place  alone." 

The  object  of  this  provision  was  to  enable  a  parish  consisting  of  dif- 
ferent parts  united  together  for  ecclesiastical  objects  to  constitute  a  dis- 
trict for  the  purpose  of  appointing  a  burial  board,  and  to  bring  the  whole 
district  into  the  class  or  category  of  places  as  defined  by  the  15  &  16 
Yict.  c.  85,  and  by  that  statute  having  the  power  to  appoint  a  burial 
board  for  the  one  district  by  the  vote  of  the  one  vestry,  and  not  to  create 
two  distinct  bodies  having  power,  by  virtue  of  the  15  &  16  Vict.  c.  85, 
s.  23,  to  concur  in  providing  one  burial  board  in  such  manner  as  they 
shall  mutually  agree,  and  to  agree  as  to  the  proportion  in  which  such 
parish  shall  be  chargeable.  Therefore,  where  the  parish  of  A.  and  the 
hamlet  of  C,  constituted  one  parish  for  all  ecclesiastical  purposes,  had 
one  church  for  their  joint  use,  and  one  burial  ground  adjoining  the 
church,  but  respectively  maintained  their  own  poor,  appointed  their 
own  overseers,  surveyors  of  highways,  assessors  of  taxes,  and  constables, 
and  made  out  their  own  jury  lists  and  lists  of  voters,  and  the  rate- 
payers of  each  were  accustomed  to  meet  in  one  vestry,  and  to  transact 
all  the  business  usually  performed  in  a  vestry,  with  the  exception  of 
the  above  separate  matters,  such  vestry  having  appointed  a  burial 
board,  and  obtained  the  approval  thereof  by  the  secretary  of  state,  it 
was  held  that  A.  and  C,  were  united  parishes  within  the  18  &  19  Vict, 
c.  128,  s.  11,  and  that  the  burial  board  was  rightly  constituted  for  the 
two  together,  and  that  an  order  made  by  the  burial  board  upon  the 
overseers  of  O.,  for  the  payment  out  of  the  poor  rates  of  0.  of  the  pro- 
portion payable  by  0.  calculated  according  to  the  rateable  value  of  the 
property  in  C.  in  comparison  with  that  in  A.,,  of  the  sum  required  by 
the  board  for  paying  the  interest  on  a  principal  sum  borrowed  on  mort- 
gage, for  the  purposes  of  providing,  laying  out,  and  inclosing  a  burial 
ground,  and  for  laying  aside  a  sum  for  providing  a  sinking  sum,  in 
order  to  pay  off  the  debt,  was  good.  {Reg.  v.  Overseers  of  Coleshill, 
ZB.SS.  825 ;  31  L.  J.  Q.  B.  219.)  And  it  was  also  held  that  the  pro- 
portionate sums  made  respectively  payable  by  A.  and  C.  from  time  to 
time  were  to  be  calculated  according  to  the  rateable  value  of  the  pro- 
perty in  each,  as  and  when  it  became  necessary  to  raise  the  money  (ih), 
and  all  the  expenses  as  well  to  meet  the  necessary  expenditure  for  main- 
taining the  burial  ground  as  for  the  purpose  of  meeting  the  interest 
on  money  borrowed,  should  be  raised  by  one  tax  rather  than  by  two 
distinct  taxations,  one  for  ordinary,  and  the  other  for  extraordinary 
expenditure  {ib). 

By  20  &  21  Vict.  c.  81,  s.  9,  "  And  whereas  by  the  said  Act  of  the 
eighteenth  and  nineteenth  years  of  her  Majesty,  chapter  one  hundred 
and  twenty-eight,  it  is  enacted,  that  where  a  parish  or  place  has  been 
united  with  any  other  parish  or  place,  parishes  or  places,  for  all  or  any 
ecclesiastical  purposes,  or  where  two  or  more  parishes  or  places  have 
heretofore  had  a  church  or  a  burial  ground  for  their  joint  use,  or  where 
the  inhabitants  of  several  parishes  or  places  have  been  accustomed  to 
meet  in  one  vestry  for  purposes  common  to  such  several  parishes  or 
places,  it  shall  be  lawful  for  the  vestry,  or  any  meeting  in  the  nature 
of  a  vestry,  of  such  several  parishes  or  places,  in  any  of  the  cases  afore- 
said, and  whether  any  one  or  more  of  such  parishes  or  places  do  or  do 
not  separately  maintain  its  own  poor,  to  appoint  a  burial  board,  and 
from  time  to  time  to  supply  vacancies  therein,  and  to  exercise  the  same 
powers  of  authorization,  approval,  and  sanction  in  relation  to  such  burial 
board,  and  such  other  powers  as,  under  the  Acts  therein  recited  and 
that  Act,  are  vested  in  the  vestry  of  a  parish  or  place  separately  main- 
taining its  own  poor,  where  any  of  the  several  parishes  or  places  under 
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the  circumstances  provided  for  in  the  said  enactment  separately  main- 
tains its  own  poor,  or  has  a  separate  burial  ground,  it  shall  not  be 
lawful  for  the  vestry,  or  meeting  in  the  nature  of  a  vestry,  of  such 
several  parishes  or  places,  to  appoint  a  burial  board  under  the  said 
enactment  without  the  approval  of  one  of  her  Majesty's  principal 
secretaries  of  state  ;  and  in  case  it  appear  to  the  secretary  of  state  that 
any  such  parish  or  place  has  a  sufficient  burial  ground,  or  that  other- 
wise it  would  not  be  expedient  that  the  powers  given  by  the  said  enact- 
ment should  be  exercised  in  relation  to  such  parish  or  place,  the  secre- 
tary of  state  may  direct  that  such  parish  or  place  shall  be  excepted 
from  the  operation  of  the  said  enactment,  and  thereupon  the  same  shall 
be  excepted  accordingly  ;  and  the  inhabitants  of  the  remaining  parish 
or  parishes,  place  or  places,  may  assemble  in  vestry,  or  in  a  meeting  in 
the  nature  of  a  vestry,  from  time  to  time,  and  in  such  vestry  or  meet- 
ing may  proceed  in  like  manner  under  the  sJSd  Acts  and  this  Act  in  all 
respects  as  if  the  inhabitants  of  such  last-mentioned  parish  or  parishes, 
place  or  places,  exclusively  had  a  vestry  for  their  common  purposes, 
and  were  wholly  unconnected  with  the  parish  or  place  so  excepted." 
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By  15  &  16  Vict.  c.  85,  s.  24,  burial  boards  are  incorporated. 

By  s.  25,  every  burial  board  shall,  with  all  convenient  speed, 
provide  a  burial  ground,  convenient  of  access,  which  may  be  within 
or  without  the  parish  or  parishes,  as  the  case  may  be,  but  no  ground 
may  be  nearer  than  two  hundred  yards  to  any  dwelling-house  without 
the  consent  of  the  owner,  lessee,  and  occupier  of  such  dwelling-house. 
By  18  &  19  Vict.  c.  128,  s.  9,  this  distance  is  reduced  to  one  hundred 
yards. 

By  s.  26,  "  For  the  providing  such  burial  ground  it  shall  be  lawful 
for  the  burial  board,  with  the  approval  of  the  vestry  or  vestries  of 
the  parish  or  respective  parishes,  to  contract  for  and  purchase  any 
lands  for  the  purpose  of  forming  a  burial  ground,  or  for  making 
additions  to  any  burial  ground  to  be  formed  or  purchased  under  this 
Act,  as  such  board  may  think  fit,  or  to  purchase  from  any  company 
or  persons  entitled  thereto  any  cemetery  or  cemeteries,  or  part  or 
parts  thereof,  subject  to  the  rights  in  vaults  and  graves,  and  other 
subsisting  rights,  which  may  have  been  previously  granted  therein : 
provided  always,  that  it  shall  be  lawful  for  such  board,  in  lieu  of 
providing  any  such  burial  ground,  to  contract  with  any  such  com- 
pany or  persons  entitled  as  aforesaid  for  the  interment  in  such  ceme- 
tery or  cemeteries,  and  either  in  any  allotted  part  of  such  cemetery 
or  cemeteries  or  otherwise,  and  upon  such  terms  as  the  burial  board 
may  think  fit,  of  the  bodies  of  pei-sons  who  would  have  had  rights  of 
interment  in  the  burial  grounds  of  such  parish  or  respective  parishes." 

In  case  of  the  refusal  of  the  vestry  to  act  under  this  section,  see  18  & 
19  Vict.  c.  128,  s.  6,  ante,  578. 

By  s.  27,  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  are  incorporated,  with  certain  specified  exceptions. 

By  s.  28,  the  board,  with  the  approval  of  the  vestry,  may  sell  and 
dispose  of  any  lands  purchased  by  them  under  this  Act  in  which  no 
interment  shall  have  taken  place,  and  the  money  to  arise  from  such  sale 
shall  be  applied  to  such  of  the  purposes  of  this  Act  as  the  board  shall 
think  fit.     See  also  18  &  19  Vict.  c.  128,  ante. 

By  s.  29,  the  board,  with  the  approval  of  the  vestry,  and  of  the 
guardians  of  the  poor  of  the  parish,  if  any,  and  of  the  Poor  Law  Board, 
may  appropriate  for  a  burial  ground,  either  alone  or  jointly  with  any 
other  pai-ish  or  parishes,  any  land  vested  in  such  guardians,  or  in  the 
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churchwardens,  or  in  the  churchwardens  and  overseers  of  the  parish,  or 
in  any  trustees,  &c.,  for  the  parish,  or  for  any  specific  charity. 

By  20  &  21  Vict.  c.  81,  s.  26,  "  Where  any  cemetery  in  which 
burials  have,  by  order  in  council,  under  the  hereinbefore  recited  Acts 
or  any  of  them,  been  ordered  to  be  discontinued,  is  adjoining  or  near  to 
any  land  appropriated  or  about  to  be  appropriated  by  any  burial  board 
for  the  purposes  of  a  burial  ground,  and  appears  to  such  board  eligible 
for  the  purposes  of  appropriating  or  erecting  buildings  for  or  making 
approaches  to  such  burial  ground,  it  shall  be  lawful  for  such  board, 
with  the  approval  of  the  vestry  or  respective  vestries,  to  purchase  such 
cemetery ;  and  where  in  the  like  case  any  cemetery  has  been  so 
purchased  before  the  passing  of  this  Act,  the  purchase  thereof  shall  be 
deemed  to  have  been  lawful :  provided  always,  that,  notwithstanding 
such  purchase,  such  order  in  council  shall  remain  in  full  force  and 
effect  in  relation  to  such  cSnetery." 

Sect.  30.  "  The  hereinbefore  recited  Acts  and  this  Act  shall  be  con- 
strued together  as  one  Act." 

By  18  &  19  Vict.  c.  128,  s.  14,  "  And  whereas  doubts  have  arisen 
whether  in  all  cases  in  which  any  burial  board  shall  build  in  any 
burial  ground  provided  by  such  board  a  chapel  for  the  burial  service 
according  to  the  rites  of  the  United  Church  of  England  and  Ireland, 
such  burial  board  is  not  also  bound  by  law  to  build  a  chapel  or  chapels 
upon  the  unconsecrated  part  of  such  burial  ground  for  the  perform- 
ance of  burial  service  for  persons  not  being  members  of  the  said 
church  :  be  it  enacted,  that  in  any  such  case  as  aforesaid,  where  it  shall 
appear  to  one  of  her  Majesty's  principal  secretaries  of  state,  upon  the 
representation  of  a  majority  of  the  vestry  of  any  parish,  consisting  of 
not  less  than  three-fourths  of  the  members  of  the  same,  that  the  build- 
ing of  a  chapel  upon  the  unconsecrated  part  of  any  such  burial  ground 
for  the  use  of  persons  not  being  members  of  the  said  church  is  undesir- 
able and  unnecessary,  it  shall  be  lawful  for  the  said  secretary  of  state,  if 
he  shall  think  fit,  to  signify  his  opinion  to  that  effect  to  the  burial 
board  of  the  parish,  and  the  said  burial  board  shall  thereupon  he 
relieved  from  all  obligation  to  build  the  same :  provided  always,  that 
such  secretary  of  state  shall  not  signify  his  opinion  as  aforesaid  unless 
it  be  shown  to  his  satisfaction  that  notice  of  the  intention  to  propose 
to  such  vestry  to  make  such  representation  was  given  in  manner 
required  by  law  for  notices  of  vestry  meetings,  and  of  the  special 
purposes  thereof." 

Sect.  16.  "  That  in  any  case  where  the  burial  boards  appointed  under 
the  said  recited  Acts  of  the  fifteenth  and  sixteenth  and  the  sixteenth 
and  seventeenth  years  of  her  Majesty,  or  either  of  them,  for  any  two 
parishes,  shall  provide  separate  burial  grounds  for  such  parishes 
respectively,  and  such  burial  grounds  shall  adjoin  each  other,  it  shall 
be  lawful  for  the  said  burial  boards  to  concur  in  building,  either  on  one 
of  the  said  burial  grounds  or  partly  on  one  of  such  grounds  and  partly 
on  the  other,  such  chapels  as  are  authorized  to  be  built  by  the  said 
Acts,  and  that  such  chapels,  when  erected,  shall  be  used  in  common  by 
both  of  such  parishes,  and  be  deemed  and  taken  to  be  the  chapels- of 
and  belonging  to  each  of  such  burial  grounds  respectively,  in  such 
manner,  consistent  with  the  provisions  of  the  said  Acts  or  either  of 
them,  as  the  said  burial  boards  shall  mutually  agree  upon ;  and  that 
the  said  burial  boards  may  agree  as  to  the  proportions  in  which  the 
expenses  of  erecting  such  chapel  accommodation  shall  be  borne  by  each 
of  the  said  boards  respectively ;  and  the  proportion  for  each  of  such 
parishes  of  such  expenses  shall  be  chargeable  upon  and  paid  in  the 
same  manner  as  the  costs  of  providing  burial  grounds  under  the  said 
Acts  ;  and  where  any  burial  board  shall  provide  a  burial  ground,  and 
cause  chapels  to  be  built  thereon,  pursuant  to  the  said  recited  Acts,  it 
shall  be  lawful  for  such  burial  board,  with  the  sanction  of  one  of  her 
Majesty's  principal  secretaries  of  state,  to   contract  with  any  other 
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chapels  shall  so  have  been  built,  for  the  use  of  such  chapels,  in  such     and  Duties 

manner  and  on  such  terms  as  such  respective  burial  boards  shall      of  Buried 

mutually  agree,  and  that  during  the  existence  of  any  such  agreement,        Boards. 

such  chapels  shall  he  deemed  and  taken  to  be  the  chapels  of  and  

belonging  to  each  of  such  burial  grounds  respectively." 

By  20  &  21  Vict.  c.  81,  s.  3,  "Any  burial  board  may,  if  they  see  fit.  Burial  boards 

with  the  approval  of  one  of  her  Majesty's  principal  secretaries  of  state,  '^Z  P""^^ 

.,         "^     ,1  1       •  t  •'it         ^    -i.  j.1  ill.       -xi:    more  than  one 

provide  more  than  one  burial  ground,  and  may,  ii  they  see  nt,  with   burial  ground. 

siich  approval,  instead  of  setting  apart  a  portion  of  any  burial  groimd 
for  the  purpose  of  such  portion  being  used  as  unconsecrated  ground, 
provide  separate  and  distinct  grounds  to  be  used  repectively  as  conse- 
crated and  unconsecrated  burial  grounds  :  where  before  the  passing  of 
this  Act.  any  burial  board  has  provided  more  than  one  burial  ground, 
or  has  (iustead  of  setting  apart  a  portion  of  any  burial  ground  for  the 
purpose  of  being  used  as  unconsecrated  ground)  provided  separate  and 
distinct  grounds  as  consecrated  and  unconsecrated  burial  grounds,  such 
burial  board  shall  be  deemed  to  have  acted  lawfully  and  in  accordance 
with  the  said  Acts." 

Sect.  11.  "It  shall  not  be  necessary  to  erect  or  maintain  any  wall  or  no  wall  or  fence 
fence  between  the  consecrated  and  the  unconsecrated  portions  of  any  required  between 
burial  ground  provided  under  the  hereinbefore  recited  Acts  and  this  and  unran-*'^ 
Act,  or  any  of  them  :  provided  always,  that  in  the  case  of  any  burial  eecrated  portions 
ground  where  there  shall  be  no  such  wall  or  fence,  it  shall  be  the  duty  of  burial  ground, 
of  the  burial  board  having  the  care  of  such  burial  ground  to  place, 
and  from  time  to  time  to  repair  and  renew,  such  boundary  marks  of  Boundaiy  marks 
stone  or  iron  as  may  be  sufficient  to  show  the  boundaries  of  such  P™"  ^  ■ 

consecrated  and  unconsecrated  portions  respectively." 

By  15  &  16  Vict.  o.  85,  s.  31,  "Any  burial  board  may  from  time  to   Burial  board  may 
time  enter  into  any  contract  with  any  persons  or  companies  for  build-   contract  for 
ing  any  chapel  or  chapels  as  aforesaid,  and  inclosing,  laying  out,  and  ^™     °  "  ""^^ 
embellishing  any  burial  ground,  and  for  furnishing  any  materials  and 
things,  and  for  executing  and  doing  any  other  works  and  things  neces- 
sary for  the  purposes  of  this  Act." 

Sect.  33.  "Any  burial  board,  under  such  restrictions  and  conditions  Board  may  sell 
as  they  think  proper,  may  sell  the  exclusive  right  of  burial,  either  in   exclusive  rights 
perpetuity  or  for  a  limited  period,  in  any  part  of  any  burial  ground   aud"rightTo" erect 
provided  by  such  board,  and  also  the  right  of  constructing  any  vault  or  monuments, 
place  of  burial  with  the  exclusive  right  of  burial  thei-ein  in  perpetuity 
or  for.  a  limited  period,  and  also  the  right  of  erecting  and  placing  any 
monument,   gravestone,   tablet,  or  monumental    inscription  in   such, 
burial  ground,  but  there  shall  be  payable  to  the  incumbent  or  minister 
of  the  parish  out  of  the  fees  or  payments  to  be  paid  in  respect  of  any 
rights  acquired  under  this  •  enactment  in  the  consecrated  part  of  such 
burial  ground  (in  lieu  of  the  fees  or  sums  which  he  would  have  been 
entitled  to  on  the  grant  of  the  like  rights  in  the  burial  ground  of  his 
parish)  such  fees  or  sums  as  shall  be  settled  and  fixed  by  the  vestry 
with  the  approval  of  the  bishop  of  the  diocese,  or  if  no  such  fees  or 
sums  shall  have  been  so  settled,  then  such  fees  as  he  would  by  law  or 
custom  have  been  entitled  to  on  the  grant  of  the  like  rights  in  the 
burial  ground  of  his  parish."  • 

Sect.  34.  "  Every  burial  board  under  this  Act  shall  and  may  (without  '^o^''^  *?  ^ 
prejudice  to  the  fees  and  payments  herein  specially  provided  for)  fix  Fntermentaln 
and  settle  and  receive  such  fees  and  payments  in  respect  of  interments   burial  ground, 
in  any  burial  ground  provided  by  such  board,  as  they  shall  think  fit,   *" tj""? ^"'"af ™ 
and  also  the  sums  to  be  paid  for  the  exclusive  right  of  burial,  either  in  vaults,  and  right 
perpetuity  or  for  a  limited  period,  in  any  burial  ground  provided  by  such  *°  ^^'"* 
board,  and  also  the  right  of  constructing  any  vault  or  place  of  burial,   ™'""™™*8- 
with  the  exclusive  right  of  burial  therein  in  perpetuity  or  for  a  limited 
period,  and  also  the  right  of  erecting  and   placing  any  monument, 
gi-avestone,  tablet,  or  monumental  inscription  in  such  burial  ground, 
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Fees,  &c.,  to  be 
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Management  to 
be  vested  in 
burial  boards. 


Certain  provi-' 
Bions  of  10  &  11 
Vict.  c.  66, 
incorporated  with 
tlis  Act. 


Places  may  be 
provided  for 
reception  of 
bodies  until 
interment. 


Minutes  of 
proceedings  of 
board  to  be 
entered  in  a 
book. 


and  every  burial  board,  with  the  consent  of  the  vestry,  may  from  time 
to  time  revise  and  alter  such  fees,  payments,  and  sums  as  aforesaid; 
and  a  table  showing  such  fees,  payments,  and  sums,  and  all  other  fees 
and  payments  in  respect  of  interments  in  such  ground,  shall  be  printed 
and  published,  and  shall  be  affixed  and  at  all  times  continued  on  some 
conspicuous  part  of  such  burial  ground." 

By  18  &  19  Vict.  c.  128,  s.  7,  "  All  such  fees,  payments,  and  sums  as 
may  be  fixed,  settled,  and  received  by  any  burial  board  under  section 
thirty-four  of  the  said  Act  of  the  fifteenth  and  sixteenth  years  of  her 
Majesty,  shall  be  so  fixed  and  settled,  subject  to  the  approval  of  one  of 
her  Majesty's  principal  secretaries  of  state ;  and  no  such  fees,  payments, 
or  sums  shall  be  altered  or  varied  without  such  approval." 

By  15  &  16  Vict.  c.  85,  s.  37,  "It  shall  be  lawful  for  the  vestry  of  any 
parish  from  time  to  time,  if  they  think  fit,  with  the  consent  of  the 
bishop  of  the  diocese,  to  revise  and  vary  the  fees  payable  to  the  incum- 
bent, clerk,  and  sexton,  and  other  persons  and  bodies  respectively, 
under  the  provisions  of  this  Act,  or,  with  such  consent  as  aforesaid,  to 
substitute  for  the  fees  payable  to  such  incumbent,  clerk,  or  sexton,  and 
other  persons  and  bodies  respectively,  a  fixed  annual  sum  of  such 
amount  as  to  such  vestry  may  seem  just,  to  be  payable  by  such 
periodical  payments  as  such  vestry  may  appoint,  and  in  such  last- 
mentioned  case  the  fees  which  would  otherwise  be  payable  under  this 
Act  to  the  incumbent,  clerk,  and  sexton,  and  such  other  persons  and 
bodies  respectively,  shall  be  paid  to  the  burial  board,  and  such  fixed 
payments  as  aforesaid  shall  be  paid  by  such  board." 

Sect.  38.  "  The  general  management,  regulation,  and  control  of  the 
burial  grounds  provided  under  this  Act  shall,  subject  to  the  provisions 
of  this  Act  and  the  regulations  to  be  made  thereunder,  be  vested  in  and 
exercised  by  the  respective  burial  boards  providing  the  same ;  provided 
that  any  question  which  shall  arise  touching  the  fitness  of  any  monu- 
mental inscription  placed  in  any  part  of  the  consecrated  portions  of 
such  grounds  shall  be  determined  by  the  bishop  of  the  diocese." 

Sect.  40.  "  The  provision  of '  The  CJemeteries  Clauses  Act,  1847,'  with 
respect  to  the  protection  of  the  cemetery,  shall  be  incorporated  witli 
this  Act,  and  be  applicable  to  any  burial  ground  provided  under  this 
Act."     See  post,  604,  tit.  "  Cemetery." 

By  s.  41,  burial  boards  may  make  arrangements  for  facilitating  the 
conveyance  of  bodies  to  burial  grounds. 

Sect.  42.  "  It  shall  be  lawful  for  any  burial  board,  with  the  approval 
of  the  vestry,  and  subject  to  the  provisions  of  this  Act,  and  the  regula- 
tions to  be  made  thereunder,  and  for  the  churchwardens  and  overseers 
of  the  poor  of  any  parish  in  the  metropolis  for  which  a  burial  board 
shall  not  have  been  appointed  under  this  Act,  by  the  direction  of  the 
vestry,  and  subject  as  aforesaid,  to  hire,  fc^ke  on  lease,  or  otherwise  to 
provide  fit  and  proper  places  in  which  bodies  may  be  received  and  taken 
care  of  previously  to  interment,  and  to  make  arrangements  for  the  re- 
ception and  care'of  the  bodies  to  be  deposited  therein,  and  for  providing 
such  places  such  burial  boards  may  exercise  the  powers  vested  in  them 
under  this  Act  for  providing  burial  grounds  ;  and  such  churchwardens 
and  overseers  may  exercise  all  such  powers  as,  under  the  Act  of  the 
fifty-ninth  year  of  King  George  the  Third,  chapter  twelve,  or  otherwise, 
the  churchwardens  and  overseers  of  any  parish  not  having  a  workhouse 
might  exercise  for  providing  a  workhouse  for  such  parish."  In  case  of 
the  refusal  of  the  vestry  to  act  under  this  section,  see  18  &  19  Vict.  c. 
128,  s.  6,  ante,  578.  (Extended  beyond  the  metropolis  by  the  16  &  17 
Vict.  c.  134,  s.  7,  anU,  567). 

Sect.  16.  "  Entries  of  all  proceedings  of  the  board,  with  the  names  ol 
the  members  who  attend  each  meeting,  shall  be  made  in  books  to  be 
provided  and  kept  for  that  purpose,  under  the  direction  of  the  board, 
and  shall  be  signed  by  the  members  present  or  any  two  of  them  ;  and 
all  entries  purporting  to  be  so  signed  shall  be  received  as  evidence. 
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without  proof  of  any  meeting  of  the  board  having  been  duly  convened 
or  held,  or  of  the  presence  at  any  such  meeting  of  the  persons  named  in 
any  such  entry  as  being  present  thereat,  or  of  such  persons  being  mem- 
bers of  the  board,  or  of  the  signature  of  any  person  by  whom  any  such 
entry  purports  to  be  signed,  all  which  matters  shall  be  presumed  until 
the  contrary  be  proved ;  and  the  board  shall  provide  and  keep  books 
in  which  shall  be  entered  true  and  regular  accounts  of  all  sums  of 
money  received  and  paid  for  or  on  account  of  the  purposes  of  this  Act 
in  the  parish,  and  of  all  liabilities  incun-ed  by  them  for  such  purposes, 
and  of  the  several  purposes  for  which  such  sums  of  money  are  paid  and 
such  liabilities  incurred." 

Sect.  17.  "  All  such  books  shall  at  all  reasonable  times  be  open  to  the 
examination  of  every  member  of  such  board,  churchwarden,  overseer, 
and  ratepayer,  without  fee  or  reward,  and  they  respectively  may  take 
copies  of  or  extracts  from  such  books,  or  any  part  thereof,  without 
paying  for  the  same  ;  and  ia  case  the  members  of  such  board,  or  any  of 
them,  or  any  of  the  ofl&cers  or  servants  of  such  board  having  the 
custody  of  the  said  books,  being  thereunto  reasonably  requested,  refuse 
to  permit  or  do  not  permit  any  churchwarden,  overseer,  or  ratepayer  to 
examine  the  same,  or  take  any  such  copies  or  extracts,  every  such 
member,  officer,  or  servant  so  offending  shall  for  every  such  offence, 
upon  a  summary  conviction  thereof  before  any  justice  of  the  peace, 
forfeit  any  sum  not  exceeding  five  pounds." 
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IV.  58urtal  of  ^oot  IPevsons. 

By  18  &  19  Vict.  c.  79,  s.  1.  "  That  where  the  guardians  of  any 
union  or  parish,  or  any  of  their  officers  duly  authorized  in  that  behalf, 
or  the  overseers  of  any  parish  not  under  a  board  of  guardians,  shall 
undertake  the  burial  of  any  poor  person,  or  shall  contribute  money  or 
other  aid  towards  the  same,  and  the  burial  cannot  take  place  in  the 
parish  where,  according  to  the  provisions  of  the  said  Act,  the  same 
would  have  been  required  to  take  place,  by  reason  of  the  public  burial 
ground  of  such  parish  having  been  closed,  and  no  other  having  been 
provided,  or  where,  in  consequence  of  the  crowded  state  of  such  burial 
ground,  the  guardians  or  overseers  respectively  are  of  opinion  that  the 
burial  of  such  dead  body  therein  would  be  improper,  it  shall  be  lawful 
to  bury  such  body  in  a  public  burial  ground  (some  part  of  which  has 
been  consecrated)  of  or  in  some  other  parish  as  near  as  conveniently 
may  be  to  the  parish  wherein  the  burial  would  have  been  required  to 
take  place  according  to  the  provisions  of  the  said  Act :  provided,  that 
in  all  cases  of  burial  under  the  direction  of  the  guardians  or  their 
officers,  or  of  the  overseers,  as  aforesaid,  the  fee  or  fees  payable  by  the 
custom  of  the  place  where  the  burial  may  be,  or  under  the  provisions 
of  any  Act  of  Parliament,  shall  be  paid  by  the  said  guardians  or 
overseers  for  the  burial  of  each  such  body  to  the  person  or  persons  who 
by  such  custom  or  under  such  Act  of  Parliament  shall  be  entitled  to 
receive  such  fee  or  fees." 

Sect.  2.  "  The  guardians  of  any  union  or  parish,  or  the  overseers  of 
any  parish  not  under  a  board  of  guardians,  may  from  time  to  time  enter 
into  agreements  with  the  proprietors  of  any  cemetery  established  imder 
the  authority  of  parliament,  or  with  any  burial  board  duly  constituted 
under  the  statutes  in  that  behalf,  for  the  burial  of  the  dead  bodies  of 
any  poor  persons  which  such  guardians  or  overseers  may  undertake  to 
bury,  or  towards  the  burial  whereof  they  may  render  assistance  ;  and 
thereupon  the  burial  of  any  such  body,  under  the  directions  of  the  said 
guardians  or  their  officer,  or  of  such  overseers,  or  with  their  aid  respec- 
tively, in  such  cemetery,  or  in  the  burial  ground  of  such  burial  board, 
(unless  the  deceased  person,  or  the  husband  or  wife  or  next  of  kin  of 


Where  burial 
ground  of  parish 
closed  or 
overcrowded, 
guardians  or 
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such  deceased  person,  have  otherwise  expressly  desired,)  shall  be  lawful : 
provided,  however,  that  no  such  agreement  shall  be  valid  unless  made 
in  such  form  and  with  such  stipulations  as  the  Poor  Law  Board  shall 
approve." 

Sect.  3.  "  The  words  contained  in  this  Act  shall  be  construed  in  like 
manner  as  in  the  Act  of  the  fifth  year  of  King  William  the  Fourth, 
chapter  seventy-six,  and  in  the  several  Acts  incorporated  therewith." 

By  20  &  21  Vict.  c.  81,  a.  6.  "  Where  the  guardians  of  any  parish  or 
union  are  or  shall  hereafter  become  possessed  of  any  land  suitable  to 
the  purposes  of  a  burial  ground,  and  the  poor  law  board  shall  consent 
to  the  same  being  appropriated  to  the  reception  of  the  dead  bodies  of 
any  poor  persons  whom  such  guardians  shall  be  authorized  or  required 
by  law  to  bury,  it  shall  be  lawful  for  the  ordinary  of  the  diocese 
wherein  such  land  shall  be  situated,  if  he  see  fit,  to  consecrate  the  whole 
or  a  part  of  such  land  for  burial  purposes,  and  after  consecration  the 
guardians  may  lawfully  direct  any  such  dead  body  as  aforesaid  to  be 
buried  therein  ;  and  the  land  so  consecrated  shall  not  thenceforth  he 
used'  for  any  other  purposes  than  for  burials  according  to  the  rites  of 
the  United  Church  of  England  and  Ireland,  and  shall  be  kept  in  decent 
order  ;  and  the  fences  thereof,  and  any  building  or  other  erection 
therein  or  adjoining  thereto  used  for  the  performance  of  the  burial 
service,  shall  be  maintained  in  good  repair  by  the  guardians,  out  of  the 
common  fund  of  such  parish  or  union  :  provided  nevertheless,  that  the 
guardians  shall  not  be  authorized  to  direct  the  body  of  any  poor  person 
to  be  buried  in  such  grounds  who,  or  whose  husband,  wife,  or  next  of 
kin,  shall,  by  letter  addressed  to  the  master  of  the  workhouse  or  other- 
wise, have  expressly  desired  burial  to  take  place  elsewhere." 


Section  32  of 
3  Geo.  IV. 
c.  126,  exempting 
funerals  from 
toUs,  extended  to 
funerals  in 
burial  grounds 
provided  for  the 
parish,  although 
not  within  its 
limits. 


V.  ^lemplions  from  Colls. 

By  20  &  21  Vict.  c.  81,  s.  14.  "  Whereas  by  section  thirty-two  of  the 
Act  of  the  third  year  of  King  George  the  Fourth,  chapter  one  hundred 
and  twenty-six,  it  is  enacted,  that  no  toll  shall  be  demanded  or  taken 
by  virtue  of  that  or  any  other  Act  or  Acts  of  Parliament  on  any  turn- 
pike road  of  or  from  any  inhabitant  of  any  parish,  township,  or  place 
going  to  or  returning  from  attending  the  funeral  of  any  person  who 
shall  die  and  be  buried  in  the  parish,  township,  or  place  in  which  any 
turnpike  road  shall  lie,  from  and  after  the  first  day  of  July  one  thou- 
sand eight  hundred  and  fifty-eight,  or  from  and  after  the  termination 
of  any  now  existing  lease  of  tolls  expiring  before  that  date,  the  said 
enactment  shall  extend  to  exempt  from  toll  every  person  going  to  or 
returning  from  attending  the  funeral  of  any  person  who  shall  be  buried 
in  any  burial  ground  provided  for  the  parish,  township,  or  place  in 
which  he  died  under  the  Acts  herein- before  recited  and  this  Act,  or  any 
of  them,  or  under  any  other  Act  of  Parliament,  although  such  burial 
ground  be  not  within  the  limits  of  the  parish,  tovmship,  or  place  for 
which  it  may  have  been  provided,  or  in  which  the  turnpike  road 
shall  lie." 


Register  of 
burials  to  be 
kept  in  every 
ground  provided 
under  15  &  16 
Viot.  c.  85,  or 
under  this  Act. 


VI.  tScsistevs. 

By  16  &  17  Vict.  c.  134,  s.  8.  "All  burials  within  any  burial  ground 
provided  under  the  said  Act  of  the  last  session  of  parliament  or  this 
Act  shall  be  registered  in  a  register  book  to  be  provided  by  the  burial 
board  providing  such  ground  (or  where  the  same  is  provided  by  the 
commissioners  of  sewers  of  the  City  of  London  then  by  such  commis- 
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sioners),  and  kept  for  that  purpose  according  to  the  laws  in  force  by 
which  registers  are  required  to  be  kept  by  the  rectors,  vicars,  or 
curates  of  parishes  or  ecclesiastical  districts  in  England  ;  and  such 
register  book  shall  be  so  kept  by  some  officer  appointed  by  the  said 
board  or  commissioners  to  that  duty  ;  and  in  such  register  books  shall 
be  distinguished  in  what  parts  of  the  burial  ground,  and  where  the 
whole  of  such  burial  ground  is  not  consecrated  for  interments  according 
to  the  rites  of  the  United  Church  of  England  and  Ireland,  whether  in 
the  portion  so  consecrated  or  in  the  portion  not  so  consecrated  the 
several  bodies  (the  burials  of  which  are  entered  in  such  register  books) 
are  buried  ;  and  in  case  such  burial  ground  has  been  provided  for  more 
than  one  parish,  such  register  shall  be  kept  or  indexed  so  as  to  facilitate 
searches  for  entries  in  such  books  in  respect  of  bodies  from  the  several 
parishes  ;  and  such  register  books  or  copies  or  extracts  therefrom  shall 
be  received  in  all  courts  as  evidence  of  the  burials  entered  therein,  and 
copies  or  transcripts  of  such  register  books,  verified  and  signed  by  such 
officer  as  aforesaid,  shall  be  from  time  to  time  sent  to  the  registrar  of 
the  diocese  to  be  kept  with  the  copies  of  the  other  register  books  of  the 
parishes  within  such  diocese  ;  and  the  said  register  books,  so  far  as 
respects  searches  to  be  made  therein  and  copies  and  extracts  to  be  taken 
therefrom,  shall  be  subject  to  the  same  regulations  as  are  provided  by 
an  Act  passed  in  the  seventh  year  of  King  William  the  Fourth, 
intituled  'An  Act  for  registering  Births,  Deaths,  and  Marriages  in 
England,'  so  far  as  such  regulations  relate  to  register  books  of  burials 
kept  by  any  rector,  vicar,  or  curate." 

By  20  &  21  Vict.  c.  81,  s.  16.  "  Whereas  by  the  Act  of  the  fifty- 
second  year  of  King  George  the  Third,  chapter  one  hundred  and  forty- 
six,  section  four,  it  is  provided,  that  whenever  the  ceremony  of  burial 
shall  be  performed  in  any  other  place  than  the  parish  church  or  church- 
yard of  any  parish  (or  the  chapel  or  chapelyard  of  any  chapelry  pro- 
viding its  own  distinct  registers),  and  such  ceremony  shall  be  performed 
by  any  minister  not  being  the  rector,  vicar,  minister,  or  curate  of  such 
parish  or  chapelry,  the  minister  who  shall  perform  such  ceremony  of 
burial  shall  on  the  same  or  on  the  next  day  transmit  to  the  rector, 
vicar,  or  other  minister  of  such  parish  or  chapelry,  or  his  curate,  a 
certificate  of  such  burial,  and  the  rector,  vicar,  minister,  or  curate  of 
such  parish  or  chapelry  shall  thereupon  enter  such  burial  according  to 
such  certificate  in  the  book  kept  pursuant  to  that  Act  for  such  purpose  : 
And  whereas  distinct  registers  are  by  law  required  to  be  kept  in  the 
burial  grounds  provided  under  the  burial  Acts  :  The  recited  enactment 
of  the  said  Act  of  King  George  the  Third  shall  not  apply  in  any  case 
where  the  ceremony  of  burial  is  performed  in  a  burial  ground  provided 
or  to  be  provided  under  the  Acts  of  her  Majesty  hereinbefore  recited 
and  this  Act,  or  any  of  them." 

By  27  &  28  Vict.  c.  97,  s.  1.  "All  burials  in  any  burial  ground  in 
England  which  are  not  now  by  law  required  to  be  registered,  shall  be 
registered  in  register  books  to  be  provided  for  each  such  burial  ground 
by  the  company,  body,  or  persons  to  whom  the  same  belongs,  and  to  be 
kept  for  that  purpose,  according  to  the  laws  in  force  by  which  registers 
are  required  to  be  kept  by  rectors,  vicars,  or  curates  of  parishes  or 
ecclesiastical  districts  in  England." 

Sect.  2.  "  Such  register  books  shall  be  so  kept  for  every  such  burial 
ground,  by  some  officer  or  person  to  be  appointed  to  that  duty  by  the 
company,  body,  or  persons  to  whom  such  burial  gi-ound  belongs." 

Sect.  3.  "  Copies  of  the  register  books  kept  under  this  Act  for  every 
such  burial  ground  shall  be  from  time  to  time  made,  verified,  and  signed 
by  such  officer  or  person  as  aforesaid,  and  sent  by  him  to  the  registrar 
of  the  diocese  wherein  the  burial  ground  to  which  the  same  relates  is 
situate,  to  be  kept  with  the  copies  of  the  register  books  of  the  parishes 
within  such  diocese." 

Sect.  4.  "  If  any  such  company,  body  or  persons,  or  any  such  officer 
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or  person  as  aforesaid,  -wilfully  fail  to  comply  with  any  of  the  pro- 
visions of  this  Act,  they  or  he  shall  be  guilty  of  an  offence  against  this 
Act,  and  on  summary  conviction  thereof  before  ajustice  of  the  peace,shall 
be  liable  for  every  such  offence  to  a  penalty  not  exceeding  five  pounds." 

Sect.  5.  "  The  register  books  kept  under  this  Act,  or  copies  thereof, 
or  extracts  therefrom,  shall  be  received  in  all  courts  as  evidence  of  the 
burials  entered  therein." 

Sect.  6.  "  The  register  books  kept  under  this  Act  shall  as  to  searches 
therein  and  copies  thereof,  and  extracts  therefrom,  be  subject  to  the 
regulations  of  the  Act  6  &  7  Will.  IV.  c.  86,  '  For  registering  births 
deaths,  and  marriages  in  England,'  so  far  as  these  regulations  relate  to 
register  books  of  burials  kept  by  rectors,  vicars,  or  curates." 

Sect.  7.  "  In  this  Act  the  term  '  burial  ground '  includes  a  vault  or 
other  place  where  any  body  is  buried." 

Sect.  8.  "  This  Act  may  be  cited  as  '  The  Registration  of  Burials 
Act,  1864.' " 

VII.  ©ffcncesi. 

By  18  &  19  Vict.  c.  128,  s.  2,  "If  any  person,after  the  time  mentioned  in 
any  order  in  council  under  the  said  Acts  or  any  of  them,  or  this  Act,  for  the 
discontinuance  of  burials,  shall  knowingly  and  wilfully  bury  any  body  or 
in  anywise  act  or  assist  in  the  burial  of  any  body  in  any  church,  chapel, 
churchyard,  burial  ground,  or  place  of  burial  or  (as  the  case  may  be) 
within  the  limits  in  which  burials  have  by  such  orders  been  ordered 
to  be  discontinued,  in  violation  of  the  provisions  of  any  such  order, 
every  person  so  offending  shall,  upon  summary  conviction  before  two 
justices  of  the  peace,  forfeit  a  sum  not  exceeding  ten  pounds."  This 
provision  wUl  probably  be  deemed  cumulative  to  the  16  &  17  Vict. 
c.  134,  s.  3,  by  which  the  above  offence  is  made  a  misdemeanour."  (See 
R.  V.  Gregory,  5  -B.S  Ad.  555  ;  B.  v.  Cranshaw,  Bdl,  C.  G.  303 ;  30  L.  J. 
M.  C.  58.) 

Sect.  8.  "  And  if  any  person  having  the  care  of  any  such  burial 
ground  or  cemetery  or  other  place  shall  obstruct  any  person  so  autho- 
rized to  inspect  the  same,  or  if  any  person  having  the  care  of  any  burial 
ground  or  place  for  the  reception  of  bodies  subject  to  such  regulations 
as  aforesaid  shall  violate  or  neglect,  or  fail  to  observe  and  comply  with 
any  such  regulation,  or  any  regulation  imposed  by  this  Act,  every 
person  so  offending  shall  upon  summary  conviction  thereof  before  two 
justices  forfeit  and  pay  a  sum  not  exceeding  ten  pounds." 

By  20  &  21  Vict.  c.  81,  s.  10,  "Any  such  person  who  shall  violate  or 
wilfully  neglect  to  observe  any  of  such  regulations  shall,  on  summary 
conviction  thereof  before  two  justices  of  the  peace,  forfeit  and  pay  any 
sum  not  exceeding  ten  pounds  :  provided  always,  that  no  such  repre- 
sentation shall  be  made  in  relation  to  any  cemetery  or  burial  ground 
nntil  ten  days  previous  notice  in  writing  of  the  intention  to  makg  such 
representation  shall  have  been  given  to  the  person  or  one  of  the  persons 
having  the  control  or  care  of  such  cemetery  or  burial  ground." 

Sect.  ]  5.  "  That  every  person  who  shall  wilfully  destroy  or  injure,  or 
cause  to  be  destroyed  or  injured,  any  register  book  of  burials,  kept  ac- 
cording to  the  provisions  of  this  Act,  or  any  part  or  certified  copy  of 
any  part  of  such  register,  or  shall  falsely  make  or  counterfeit,  or  cause 
to  be  falsely  made  or  counterfeited,  any  part  of  any  such  register  or 
certified  copy  thereof,  or  shall  wilfully  insert  or  cause  to  be  inserted 
in  any  registry  book  or  certified  copy  thereof  any  false  entry  of  any 
burial,  or  shall  wilfully  give  any  false  certificate,  or  shall  certiiy  any 
writing  to  be  a  copy  or  extract  of  any  such  register  book,  knowing  the 
same  to  be  false  in  any  part  thereof,  or  shall  forge  or  counterfeit  the 
seal  of  any  burial  board,  shall  be  guilty  of  felony." 

Sect.  25.  "  Except  in  the  cases  where  a  body  is  removed  from  one 
consecrated  place  of  burial  to  another  by  faculty  granted  by  the  ordi- 
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nary  for  that  purpose,  it  shall  not  be  lawful  to  remove  any  body,  or 
the  remains  of  any  body,  which  may  have  been  interred  in  any  place 
of  burial,  without  license  under  the  hand  of  one  of  her  Majesty's  prin- 
cipal secretaries  of  state,  and  with  such  precautions  as  such  secretary 
of  state  may  prescribe  as  the  condition  of  such  license  ;  and  any  person 
who  shall  remove  any  such  body  or  remains,  contrary  to  this  enactment, 
or  who  shall  neglect  to  observe  the  precautions  prescribed  as  the  con- 
dition of  the  license  for  removal,  shall,  on  summary  conviction  before 
any  two  justices  of  the  peace,  forfeit  and  pay  for  every  such  offence  a 
sum  not  exceeding  ten  pounds." 

As  to  the  penalty  for  non-compliance  with  the  "  Eegistration  of 
Burials  Act,"  (27  &  28  Vict.  c.  97,)  see  ante,  590 ;  and  for  refusal  to 
allow  inspection  of  books  of  burial  board,  see  ante,  587. 

The  provisions  of  the  "  Cemeteries  Clauses  Act,  1847,"  as  applicable 
to  the  protection  of  burial  grounds,  are  extended  to  burial  grounds.  See 
15  &  16  Vict.  c.  85,  s.  40,  and  16  &  17  Vict.  c.  134,  and  ^os«,  tit.  "  Ceme- 
tery," 604. 

To  bury  a  body  in  any  burial  ground  after  it  has  been  closed  by  order 
in  council  is  a  misdemeanour  under  16  &  17  Vict.  c.  134,  s.  3,  ante,  566. 
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J\_S  to  the  stealing,  selling  and  preventing  the  burial  of  dead  bodies, 
see  ante,  467,  tit.  "  Bodies.^' 

As  to  the  burial  of  a  felo  de  se,  see  "Homicide,"  Vol.  11. 

The  atat.  48  Geo.  III.  c.  75,  after  reciting,  that  "  whereas  no  provi- 
sion hath  yet  been  made  by  the  laws  now  in  force  for  providing  suitable 
interment  in  churchyards  or  parochial  burying  grounds,  for  such  dead 
human  bodies  as  may  be  cast  on  shore  from  the  sea  by  wreck  or  other- 
wise, iu  that  part  of  the  United  Kingdom  called  England  :  and  whereas 
it  is  expedient  that  provision  should  be  made  for  the  decent  interment 
of  such  bodies,"  it  is  enacted,  "  that  from  and  after  the  passing  of  this 
Act,  the  churchwarden  or  churchwardens,  overseer  or  overseers  of  the 
poor  for  the  time  being  of  the  respective  parishes  throughout  England, 
in  which  any  dead  human  body  or  dead  human  bodies  shall  be  found 
thrown  in  or  cast  on  shore  from  the  sea,  by  wreck  or  otherwise,  shall, 
and  he  or  they  is  or  are  hereby  required,  upon  notice  to  him  or  them 
given  that  any  such  body  or  bodies  are  thrown  in  or  cast  on  shore  by 
the  sea,  and  is  or  are  lying  within  the  bounds  of  the  parish  for  which 
he  or  they  shall  be  churchwarden  or  churchwardens,  overseer  or  over- 
seers of  the  poor,  to  cause  the  same  to  be  forthwith  removed  to  some 
convenient  place,  and  with  all  convenient  speed  to  cause  such  body  or 
bodies  to  be  decently  interred  in  the  churchyard  or  burial  ground  of 
such  parish,  so  that  the  expenses  attending  on  such  burial  do  not 
exceed  the  sum  which  at  that  time  is  allowed  in  such  parish  for  the 
burial  of  any  person  or  persons  buried  at  the  expense  of  such  parish  : 
provided  always,  that  in  case  any  such  body  or  bodies  shall  be  thrown 
in  or  cast  on  shore  from  the  sea  in  any  extra-parochial  place  where 
there  is  no  churchwarden  or  churchwardens,  overseer  or  overseers  of 
the  poor,  then  and  in  every  such  case  the  constable  or  headborough  of 
such  place  shall,  on  notice  being  given  to  him  that  such  body  or  bodies 
is  or  are  lying  in  such  extra-parochial  place,  forthwith  to  cause  such 
body  or  bodies  to  be  removed  to  some  convenient  place,  and  with 
all  convenient  speed  cause  the  same  to  be  buried  in  such  and  the 
like  manner  as  the  churchwardens  and  overseers  within  England  are 
hereby  required  to  bury  such  body  or  bodies." 

Sect.  2.  "  Eveiy  minister,  parish  clerk,  and  sexton  of  such  respective 
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parishes  shall  perform  their  several  and  respective  duties  in  such  and 
the  like  manner  as  is  customary  in  other  funerals,  and  shall  admit  of 
such  body  or  bodies  being  interred  in  such  churchyards  or  burial 
grounds  without  any  improper  loss  of  time,  receiving  for  the  same,  by 
■way  of  compensation,  such  and  the  like  sums  as  in  cases  of  burials  made 
at  the  expense  of  such  parishes." 

Sect.  3.  "  In  case  any  person  or  persons  shall  find  any  such  body  or 
bodies  cast  on  shore  from  the  sea,  by  wreck  or  otherwise,  and  shall 
within  six  hours  thereafter  give  notice  thereof  to  some  one  of  the 
churchwardens  or  overseers  of  the  poor  of  the  parish  for  the  time  being 
in  which  such  body  or  bodies  shall  be  found,  or  to  the  constable  or 
headborough  for  the  time  being,  in  case  such  body  or  bodies  shall  be 
found  in  any  extra-parochial  place,  or  cause  such  notice  to  be  left  at 
his  or  their  last  or  usual  place  or  places  of  abode,  then  and  in  every 
such  case  such  person  or  persons  shall  receive  the  sum  of  5s.  for  his, 
her,  or  their  trouble,  such  sum  to  be  forthwith  paid  to  the  person  or 
persons  first  giving  such  notice  only  :  but  nevertheless  that  no  greater 
sum  than  5s.  shall  be  paid  for  any  one  notice,  although  there  may  be  a 
greater  number  of  such  bodies  than  one." 

Sect.  4.  "  In  case  any  person  or  persons  shall  find  any  such  body  or 
bodies  cast  on  shore  from  the  sea  by  wreck  or  otherwise,  and  shall  not 
within  six  hours  thereafter  give  notice  to  some  one  of  the  churchwardens 
or  overseers  of  the  poor  of  the  parish  for  the  time  being  in  which  such 
body  or  bodies  shall  be  found,  or  to  the  constable  or  headborough  for 
the  time  being,  in  case  such  body  or  bodies  shall  be  found  in  any  extra- 
parochial  place,  or  cause  such  notice  to  be  left  at  his  or  their  last  or 
usual  place  or  places  of  abode,  then  and  in  every  such  case  such 
person  or  persons  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
five  pounds." 

Sect.  5.  "All  necessary  and  proper  payments,  costs,  charges  and 
expenses  which  shall  be  made  or  incurred  in  or  about  the  execution  of 
this  Act,  shall  be  made  and  paid  by  the  churchwarden  or  church- 
wardens, overseer  or  overseers,  constable  or  headborough  for  the  time 
being  of  such  respective  parishes  and  places  as  aforesaid." 

Sect.  6.  "  And  for  the  purpose  of  reimbursing  him  or  them  all  such 
payments,  costs,  charges  and  expenses,"  it  is  enacted,  "that  it  shall 
and  may  be  lawful  to  and  for  any  one  justice  of  the  peace  for  the 
county  or  place  within  that  part  of  the  United  Kingdom  called  England, 
in  which  any  such  body  or  bodies  shall  have  been  so  removed  and 
buried  as  aforesaid,  by  any  writing  under  his  hand,  (a)  to  order  and 
direct  ip)  the  treasurer  for  such  county  to  pay  such  sum  or  sums  of 
money  to  such  churchwarden  or  churchwardens,  overseer  or  over- 
seers, constable  or  headborough,  for  his  or  their  costs  and  expenses  in 
or  about  the  execution  of  this  Act  (after  the  same  shall  have  been  duly 
verified  on  oath),  as  to  the  said  justice  shall  seem  reasonable  and  neces- 
sary ;  and  such  treasurer  shall  and  he  is  hereby  authorized  and 
required  forthwith  to  pay  the  sum  or  sums  of  money  so  ordei-ed  and 
directed  to  be  paid  to  the  person  or  persons  empowered  to  receive 
the  same ;  and  such  treasurer  shall  be  allowed  the  same  in  his 
accounts." 

Sect.  7.  "  In  case  any  such  churchwarden  or  churchwardens,  over- 
seer or  overseers,  constable  or  headborough,  shall  refuse  or  neglect  to 


(a)  See  form  (No.  1\  post. 

(6)  Where  a  party  framed  an  order, 
purporting  to  be  the  order  of  a  magis- 
trate on  the  treasurer  of  a  county,  to 
reimburse  one  Oose  the  expenses  of 
burying  a  dead  body  cast  on  shore: 
it  was  held  by  a  majority  of  the 
judges,    that    this   was    a    forgery. 


though  there  was  no  such  magistrate 
as  the  individual  mentioned  in  the 
order,  and  though  the  order  did  not 
state  Cose  to  be  a  parish  officer,  or 
that  the  expenses  incurred  were  rea- 
sonable and  necessary.  {R.  v.  Proud, 
IB.&B.  300;  3  Moore,  645.) 
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remove  or  cause  to  be  removed  such  body  or  bodies  from  the  sea  shore      Burial  of 
to  some  convenient  place  prior  to  the  interment  thereof,  for  the  space    Dead  Bodies 
of  twelve  hours  after  such  notice   given  to  him  or  them,  or  left  in  cast  on  Shore. 

writing  at  his  or  their  last  or  usual  place  or  places  of  abode  by  any  

person  or  persons  whomsoever,  or  shall  neglect  or  refuse  to  perform 
the  several  other  duties  required  of  him  and  them  by  this  Act,  then 
and  in  every  such  case  every  such  churchwarden  or  overseer,  constable 
or  headborough,  shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  five  pounds." 

Sect.  8.  "  All  penalties  and  forfeitures  which  shall  be  incurred  under  Eecorery  of 
this  Act,  if  not  paid  on  conviction,  shall  be  levied  and  recovered  by  penalties, 
distress  (a),  and  sale  of  the  goods  and  chattels  of  the  offender  or 
offenders,  by  warrant  (6)  under  the  hand  and  seal  of  any  justice  of  the 
peace  for  the  county  or  place  where  the  offence  shall  happen  (which 
warrant  such  justice  is  hereby  empowered  to  grant  on  the  confession  of 
the  party,  or  upon  the  evidence  of  any  credible  witness  upon  oath),  and 
the  surplus  of  the  money  arising  by  such  distress  and  sale  shall  be 
returned  on  demand  to  the  owner  of  such  goods  and  chattels  after 
deducting  the  costs  and  charges  of  making,  keeping,  and  selling  the 
distress  ;  and  such  penalties  and  forfeitures,  when  recovered,  shall  be 
paid  to  the  informer  or  informers  ;  and  in  case  sufficient  distress  shall 
not  be  found,  or  such  penalties  and  forfeitures  shall  not  be  paid  forth- 
with, it  shall  and  may  be  lawful  to  and  for  such  justice,  and  he  is 
hereby  authorized  and  required,  by  warrant  under  his  hand  and  seal, 
to  cause  the  offender  or  offenders  to  be  committed  to  the  common  gaol 
or  house  of  correction  of  such  county  or  place,  there  to  remain  without 
bail  or  mainprize,  for  any  time  not  exceeding  two  calendar  months  nor 
less  than  fourteen  days,  unless  such  penalties  and  forfeitures,  and  all 
reasonable  charges  attending  the  recovery  thereof,  shall  be  sooner  fully 
paid  and  satisfied." 

Sect.  9.  "  In  all  cases  where  any  conviction  shall  be  had  for  any  porj,  „( 
offence  or  offences  committed  against  this  Act,  or  against  any  order  of  conviction,  (e) 
sessions,   or    any  matter    in    pursuance   of    this   Act,    the  form   of 
conviction  shall  be  in  the  words  or  to  the  effect  following ;  (that  is 
to  say) 

'  BE  it  rememlered,  that  on  this  day  of  in  the 

year  of  the  reign  of  A.  B.  is  convicted  iefore  one  of  his 

Majesty's  jiistices  of  the  peace  for  the  of  having  [as  the  offence  shall 

be]  and  I  the  said  do  adjudge  him  [or  fern.]  to  forfeit  and  pay  for 

the  same  the  sum  of  .     Given  under  my  hand  and  seal  the  day  and 


Sect.  10.  "If  any  person  or  persons  shall  think  himself,  herself,  or  Appeal )d) 
theinselves  aggrieved  by  any  judgment  or  determination,  or  by  any 
matter  or  thing  done  in  pursuance  of  this  Act,  such  person  or  persons 
may  appeal  to  the  justices  of  the  peace  at  the  first  general  or  quarter 
sessions  of  the  peace  to  be  holden  for  the  county  or  place  (within  which 
the  matter  of  appeal  shall  arise)  next  after  the  expiration  of  one 
calendar  month  from  the  time  such  matter  of  appeal  shall  have  arisen, 
the  person  or  persons  appealing  having  first  given  ten  days'  notice  at 
least  of  his  or  their  intention  to  bring  such  appeal,  and  of  the  matter 
thereof,  to  the  person  or  persons  so  appealed  against,  and  forthwith 


(a)  See  28  &  29  Vict.  o.  127,  by  (c)  Offences   under  this   Act    are 

■which  a  committal  may  be  had  with-  within  the  scope  of  "  Jervis'  Act,"  11 

out  a  warrant  of  distress.  &  12  Viet.  c.  43. 

(5)  See  tit.  "Wa/rrant  of  Distress,"  {d)  See  in  general,  ante,  "Appeal.' 

Vol.  V. 

vol.  I.  « 'i 


694 

Burial  of 
Dead  Bodies 
cast  on  Shore. 


Proceedings  not 
to  be  qaashed  for 
want  ofform  taj. 


Penalties  to  be 
paid  by  persons 
incurring  same, 
and  not  by 
parish. 


Lords  of  manors, 
&c.,  to  pay  same 
fee  as  heretofore 
on  interring 
bodies,  &c. 


How  expenses 
of  interment 


iSutial  of  BesCn  iSotites  cast  on  Store. 

after  such  notice  entering  into  a  recognizance,  before  some  justice  of 
the  peace  for  such  county  or  place,  with  sufficient  sureties  conditioned 
to  try  such  appeal  and  abide  the  order  and  award  of  the  said  court 
thereon  ;  and  the  said  justices  at  such  sessions,  upon  due  proof  of  such 
notice  and  recognizance  having  been  given  and  entered  into,  are  hereby 
authorized  and  required  to  hear  and  determine  the  matter  of  such 
appeal  in  a  summary  way,  and  to  make  such  determination  therein,  and 
to  award  such  costs  to  either  of  the  parties,  or  otherwise,  as  they  shall 
judge  proper  ;  and  the  said  justices  may,  if  they  see  cause,  mitigate  any 
fine,  penalty,  or  forfeiture,  and  may  also  order  such  further  satisfaction 
to  be  made  to  the  party  injured  as  they  shall  judge  reasonable  ;  and  all 
such  determinations  of  the  said  justices  shall  be  final,  binding,  and 
conclusive  upon  all  parties  to  all  intents  and  purposes  whatsoever." 

Sect.  11.  "Where  any  distress  shall  be  made  for  any  sum  of  money 
to  be  levied  by  virtue  of  this  Act,  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  or  parties  making  the  same  be  deemed  a  tres- 
passer or  trespassers  on  account  of  any  defect  or  want  of  form  in  the 
information,  summons,  conviction,  warrant  of  distress,  or  other  pro- 
ceedings relating  thereto  ;  nor  shall  the  party  or  parties  distrained  be 
deemed  a  trespasser  or  trespassers  ah  initio,  on  account  of  any  irregu- 
larity that  shall  be  afterwards  done  by  the  party  or  parties  so  distrain- 
ing, but  the  person  or  persons  aggrieved  by  such  irregularity  shall  and 
may  recover  full  satisfaction  for  the  special  damage  in  an  action  upon 
the  case." 

Sect.  12.  "  All  penalties  and  expenses  attendant  thereon,  which  shall 
be  incurred  under  the  provisions  of  this  Act,  shall  be  paid  and  borne  by 
the  person  or  persons  incurring  the  same,  and  that  the  parish  or  place 
wherein  such  person  or  persons  ought  to  have  acted  in  the  duties  pre- 
scribed by  this  Act  shall  be  wholly  exempted  therefrom." 

Sect.  13,  after  reciting,  that  "whereas  in  cases  of  dead  wrecks, 
wherein  no  living  person  is  found,  or  owner  known,  the  lords  of  manors 
on  which  any  such  dead  body  or  dead  bodies  may  be  washed  in,  and 
who  are  entitled  to  wreck  there,  have  usually  paid  a  small  fee  for  the 
placing  such  body  or  bodies  in  the  ground  in  the  state  in  which  the 
same  have  been  found,  and  such  payments  have  been  adduced  and 
admitted  as  proof,  on  trials  at  common  law,  of  the  right  of  such  lords  of 
manors  to  wrecks  in  such  manors  ;"  it  is  enacted,  "  that  in  all  and 
every  such  cases  it  shall  and  may  be  lawful  to  and  for  all  and  every 
lord  or  lords  of  any  manor  or  manors  throughout  England  to  pay  or 
cause  to  be  paid  to  the  churchwarden  or  churchwardens,  overseer  or 
overseers,  constable  or  headborough,  of  such  respective  parishes  and 
places  as  aforesaid,  such  and  the  like  sums  as  he  or  they  was  or  were 
heretofore  accustomed  to  pay  for  the  placing  any  such  body  or  bodies 
into  the  ground  as  aforesaid ;  such  sums  to  go  in  part  payment  and 
discharge  of  the  costs  and  expenses  to  be  incurred  in  or  about  the 
execution  of  this  Act,  and  credit  to  be  given  for  the  same  by  such 
overseers,  churchwardens,  constable,  or  headborough,  in  their  accounts 
with  the  county  to  which  such  accounts  shall  be  submitted  ;  any  thing 
in  this  Act  to  the  contrary  thereof  in  anywise  notwithstanding." 

Sect.  14.  "  And  for  defraying  the  expenses  of  the  removal  and  burial 
of  such  body  or  bodies  as  aforesaid,  and  all  other  expenses  necessary 
for  the  execution  of  this  Act,"  it  is  enacted,  "  that  the  justices  of  the 
peace  at  the  general  or  quarter  sessions  may  cause  such  sums  of  money 
as  shall  be  necessary  for  all  or  any  of  the  purposes  aforesaid  to  be 
raised  in  the  same  manner  as  rates  are  directed  to  be  raised  by  an  Act 
made  in  the  twelfth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Second,  intituled  "An  Act  for  the  more  easy  Assessing,  Collecting, 
and  Levying  of  County  Kate."     See  post,  tit.  "  Counts/  Rate:' 


(a)  As  to  clauses  of  this  nature,  see  post,  "  Conviction.'' 


iStirial  of  Meati  ISotites  cast  on  Si^ore. 

To  the  Treasurer  of  the  county  of 
I,  J.  P.  Esquire,  one  of  her  Majesty's  justices  of  the  pea^e  for  the  comity  of 
homing  inquired  into  and  ascertained  upon  oath  the  payments,  costs, 
charges,  and  expenses  in  the  account  annexed,  amounting  to  the  sum  of 
iwnirred  by  tJie  overseers  of  the  poor  of  the  pansh  of  in  the  said 

county,  by  reason  of  a  dead  human  body  having  been  found  cast  by  the  sea  on  the 
shore  of  the  aforesa/id  parish,  on  the  day  of  one  thousand 

eight  hundred  and  ,  and  incu/rred  by  the  said  overseers  of  the  poor  at 

the  like  sums  as  in  cases  of  burials  mode  at  the  expense  of  the  said  pansh,  do 
hereby  order  you  imm£diately  on  sight  thereof  to  pay  unto  A .  0.  overseer  of  the 
poor  of  the  before  mentioned  parish,  the  said  sum  of  according  to  an 

Act  passed  in  the  forty-eighth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled  "An  Act  for  providing  suitable  interment  in  churchyards  or 
parochial  bwrying-grounds  im  England,  for  such  dead  humxm  bodies  as  may  be 
cast  on  shore  from  the  sea,  in  cases  of  wrecTc  or  otherwise,"  and  the  same  wiU  be 
allowed  you  in  your  accounts.      Given  under  my  ha/nd  at  ,  in  the  said 

county  of  this  day  of  ,  in  the  yew  of  our  Lord 

one  thousamd  eight  hundred  and  .  J.  P- 
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on  48  Geo.  III., 
0.  7S,  8.  6. 


)  BE  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  S{C.  [farmer,']  comsth 
to  wit.  )  before  m£,  J.  P.  one  of  her  Majesty's  justices  of  the  peace  for  the  said 
county,  and  informeth  me,  that  G.  D.  late  of  in  the  said  county, 

[labourer,']  on  the,  &c.  at,  &c.  the  bank  of  ^c.  did  find  a  certain  dead  human  body 
■  there  cast  on  shore  from  the  sea  by  wreck  or  otherwise,  and  did  not,  within  six 
hours  thereafter,  give  notice  thereof  to  any  one  of  the  churchwardens  or  overseers  of 
the  said  parish  of  ,  in  which  such  dead  hurfian  body  was  so  found  as 

aforesaid,  or  cause  such  notice  to  be  left  at  the  last  or  usual  place  of  abode  of  any 
such  churchwarden  or  overseer  ;  contrary  to  the  form  of  the  statute  in  such  case 
made  amd  provided  ;  Whereby,  tScc.  [as  usual  to  the  end.] 


(2.)  Information 
on  48  Geo.  III., 
c.  75,  s.  4,  for 
finding  dead 
human  bodies 
cast  on  shore,  and 
not  giving  notice 
thereof. 


See  the  form  given  by  the  Act,  ante,  593. 


(3.)  Conviction 
thereon. 


[Same  as  the  form  (No.  2),  but  describing  the  offence  thus] :  that  on,  t&c.  at 
the  parish  of  in  the  said  county,  a  certain  dead  human  body  was  cast 

on  shore  from  the  sea  by  wreck  m-  othencise,  and  notice  thereof  was  then  and  there 
given  to  one  0. 1),  tlie  churchwarden  [churchwarden  or  overseer,  or  if  in  an  extra 
parochial  place,  constable  or  headborough,]  of  the  said  parish  ;  and  that  the  said 
O.  D.  well  knowing  the  premises,  did  nevertheless  then  and  there  [refuse  and] 
neglect  to  remove  or  cause  to  be  rem/>ved  the  said  body  from  the  sea-shore  to  some 
convenient  place  prior  to  the  interment  thereof,  for  the  space  of  twelve  hours  next 
after  the  said  notice  so  given  as  aforesaid  ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided :  Whereby,  die.  [as  usual  to  the  end.] 


(4)  Information 
against  parish 
officers,  on  48 
Geo.  III.  c.  75, 
for  neglecting  to 
inter  a  dead 
human  body  cast 
on  shore. 


Q(l2 
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Selling 

unwholesome 

fleBta. 


Not  to  kill  or  sell 
on  Lord's  Day. 


iSutcJet. 


JjUTCHEBS,  victuallers,  and  other  common  dealers  in  victuals  are 
liable  to  punishment  for  selling  corrupt  victuals,  certainly  if  they  do  so 
knowingly,  probably  if  they  do  not ;  per  Parke,  B.,  in  Burnhy  v.  JBollett ; 
(16  M.  &  W.  644 ;)  for  Lord  Cohe  says,  in  4  Inst.  261,  "  This  court  of 
leet  may  inquire  of  corrupt  victual  as  a  common  nuisance,''  for  by 
statute  51  Hen.  III.  s.  16,  "A  statute  of  the  pillory  and  tumbrel,  and 
of  the  assize  of  bread  and  ale,"  inquiry  is  to  be  made  "  if  any  butcher 
do  sell  contagious  flesh,  or  that  died  of  the  murrain." 

A  butcher  that  selleth  swine's  flesh  measled,  or  flesh  dead  of  the 
murrain,  shall  for  the  first  time  be  gi-ievously  amerced  ;  the  second 
time  suffer  judgment  of  the  pillory  {a) ;  the  third  time  to  be  imprisoned 
and  make  fine  ;  and  the  fourth  time  forswear  the  town.  (Ordinance 
for  Bakers,  1  Samk.  Stat.  1,  p.  181.)  As  to  how  far  this  would  be  an 
offence  at  common  law,  see  the  oases  as  to  selling  bad  bread,  &c. 
ante,  472. 

By  stat.  3  Car.  I.  c.  1,  if  any  butcher  shall  kill  or  sell  any  victual  on 
the  Lord's  Day  he  shall  forfeit  six  shillings  and  eightpence,  one-third 
to  the  informer  and  two-thirds  to  the  poor,  on  conviction  before  one 
justice,  on  his  own  view,  or  confession,  or  oath  of  two  witnesses,  to  be 
levied  by  the  constable  or  churchwarden.  (See  " LorcCs  Bay"  Vol. 
III.)  An  indictment  against  a  butcher  for  selling  meat  on  a  Sunday 
should  conclude  against  the  form  of  the  statute  ;  but  if  the  offender 
keep  open  shop,  the  usual  method  is  to  indict  at  the  sessions  for  the 
nuisance.     (iJ.  v.  Brotherton,  1  Stra.  702  ;  "  Nuisance,"  Vol.  III.) 

See  now  also  tit.  "  Adulteration  of  Articles  of  Food  or  Drink"  ante, 
p.  52. 


Metal  buttons. 


Ordering  falae 
marks  ou 
buttons. 


[36  Geo.  III.  c.  60.] 

Metal  buttons.]— Ihe  first  and  indeed  the  only  Act  of  Parlia- 
ment to  regulate  the  manufacture  of  metal  buttons  was  passed  in  the 
year  1796  (36  Geo.  III.  c.  60).  At  the  time  of  passing  the  36  Geo.  Ill 
the  manufacture  and  sale  of  metal  buttons  had  been  for  many  years  a 
great  branch  of  trade  in  this  kingdom,  but  the  increase  of  the  manufac- 
ture had  been  greatly  impeded  by  the  fraudulent  practice  of  marking 
the  buttons  as  "gilt"  or  " plated,"  which,  in  fact,  were  not  so,  to  the 
great  injury  of  the  purchaser  and  of  the  fair  trader.  This  statute  was 
therefore  passed  to  regulate  the  sale  of  metal  buttons,  but  the  20th 
section  enacts  it  shall  not  extend  to  certain  buttons. 

The  first  section  of  this  statute,  (36  Geo.  III.  c.  60,)  enacts  that  no 
person  who  shall  order  or  apply  for  any  metal  buttons  from  any  manu- 
facturer or  maker  of  buttons  shall  direct  the  words  gilt  or  plated,  or 
any  other  word,  letter,  figure,  mark,  or  device  indicating  the  quality, 
to  be  printed,  cast,  stamped,  or  marked  in  or  upon  any  part  of  such 
buttons,  or  any  word,  letter,  figure,  mark,  or  device,  whether  the  same 
do  or  do  not  indicate  the  quality,  to  be  printed,  &c.,  or  marked  in  or 
upon  the  underside  of  such  buttons,  unless  such  person  do  at  the  same 


(o)  This  punishment  of  pillory  is 
now  abolished  in  all  cases.     (7  Will. 


IV.  &  1  Vict.  0.  23. 


time  order  Buch  buttons  to  be  gilt  with  gold  or  plated  with  silver       Buttons. 
respectively  ;    and  no  person   shall  procure  or  purchase  any  metal 


buttons  not  being  so  gilt  or  plated,  having  the  words  gilt  or  plated,  or  b„tt™™^ji, 
any  other  word,  &c.  or  device  printed,  &c.  or  marked  thereon,  or  any  false  marka. 
word,  &c.  printed,  &c.  on  the  underside,  whether  the  same  do  or  do  not 
indicate  the  quality,  knowing  the  same  not  to  be  so  gilt  and  plated  as 
aforesaid  ;  on  pain  of  forfeiting  in  every  such  case  such  buttons,  and 
also  five  pounds  for  any  quantity  not  exceeding  twelve  dozen,  and  if 
above,  after  the  rate  of  one  pound  for  every  twelve  dozen. 

Sect.  2.  "  And  no  person  shall  print,  cast,  stamp,  or  mark,  or  cause  to  No  marks  to  bo 
be  so  done,  upon  any  part  of  any  metal  button,  the  words  ffilt  or  plated,  "l^ress  tUe^reaT 
or  any  other  word,  letter,  figure,  mark  or  device,  indicating  the  quality,  quality. 
or  on  the  underside,  whether  the  same  do  or  do  not  indicate  the  quality, 
unless  such  buttons  are  before  bond  fide  plated  with  silver,  or  after- 
wards gilt  with  gold,  or  destroyed  before  sold  ;  and  no  person  shall  put 
or  affix  upon  any  such  buttons  having  the  words  ffilt  or  plated,  or  other 
words,  &c.  or  devices  as  aforesaid  indicating  the  quality,  on  any  part 
thereof,  or  on  the  underside,  whether  the  same  do  or  do  not  indicate 
the  quality,  any  ornament  whatsoever,  unless  those  parts  not  covered 
thereby  be  bond  fide  plated  or  gilt  before  such  ornament  be  put  or 
affixed  thereon.     And  no  person  shall  put  or  pack,  or  cause  to  be  put  ^of  ™y  buttons 
or  packed  for  sale,  upon  any  card,  paper,  or  other  substance,  or  sell  or  false  S-ks  ™"' 
expose  to  sale  any  metal  buttons,  not  being  gilt  or  plated  as  aforesaid, 
if  the  words  gilt  or  plated,  or  any  other  word,  <fec.  or  device  as  aforesaid, 
indicating  the  quality,  be  printed,  &c.  or  marked  thereon,  or  upon  such 
card,  (not  being  the  pattern  card,)  paper,  or  other  substance  ;  or  on  the 
underside  of  such  buttons,  whether  the  same  do  or  do  not  indicate  the 
quality,  knowing  the  same  not  to  be  so  gilt  or  plated ;  on  pain  of 
forfeiting,  in  every  such  case,  such  buttons,  and  also  five  pounds  for  any 
quantity  exceeding  one  dozen,  and  not  exceeding  twelve  dozen  ;  and  if 
above  twelve  dozen,  after  the  rate  of  one  pound  for  every  twelve 
dozen." 

A  conviction  upon  this  clause,  charging  that  the  defendants  did  the 
act  "  unlawfully  and  fraudulently,  contrary  to  the  form  of  the  statute," 
is  bad,  without  expressly  charging  that  they  did  it  "  knowingly ;"  and 
such  defect  is  not  cured  by  a  proviso  in  the  statute,  that  no  conviction 
for  any  offence  in  the  Act  should  be  set  aside  for  want  of  form,  or 
through  the  mistake  of  any  fact,  circumstance,  or  otherwise,  provided 
the  material  facts  alleged  were  proved  ;  for  this  in  effect  requires  all 
material  facts  to  be  alleged,  and  knowledge  is  a  material  fact  to  consti- 
tute such  an  offence.     (B.  v.  Juhes,  8  T.  B.  536.) 

Sect.  3.  "  And  no  person  shall  print,  &c.  or  mark,  or  cause  so  to  be  No  other  than 
done,  in  or  upon  any  metal  button,  any  word,  letter,  figure,  mark,  or  "/'^?'\°'^ 
device  indicating  the  quality  thereof,  except  the  words  gilt  or 
plated  ;  or  shall  pack  or  cause  to  be  packed  for  sale  in  or  upon  any  card, 
(except  the  pattern  card,)  paper,  or  other  substance,  or  parcel,  or  offer 
or  expose  to  sale,  or  cause  to  be  sold  or  exposed  to  sale  any  metal 
buttons  having  any  word,  &c.  or  device  indicating  the  quality  thereof, 
other  than  the  words  gilt  or  plated,  printed,  &c.  or  marked  thereon  ;  on 
pain  of  forfeiting  such  buttons,  together  with  five  pounds  for  any  quan- 
tity exceeding  one  dozen,  and  not  exceeding  twelve  dozen  ;  and  if  ex- 
ceeding twelve  dozen,  after  the  rate  of  one  pound  for  every  twelve 
dozen." 

Sect.  4.  "  Provided,  that  nothing  herein  shall  extend  to  inflict  any  Except  words 
fine,  penalty,  or  punishment  upon  any  person,  who  shall  print,  &c.  or  <*?«*'<'  and  ''"*'« 
mark,  or  cause  to  be  printed,  &c.  the  words  double  gilt  in  or  upon  any  ^' 
metal  buttons,  or  put,  place,  or  pack  for  sale  in  or  upon  any  card  (except 
the  pattern  card),  paper,  or  other  parcel,  or  expose  to  sale  any  such 
buttons,  having  the  words  double  gilt  thereon  ;  provided  continually 
from  the  time  of  gilding  thereof  gold  shall  remain  put  and  equally 
spread  upon  the  upper  surface  of  the  said  buttons,  exclusive  of  the 
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Buttons. 


Penalty  on 
making  false  bills 
of  parcels,  &c. 


Penalty  on 
making  buttons 
of  different 
qualities. 


What  gilt  and 
plated  buttons. 


Recovery  and 
application  of 
penalties. 


ISuttons. 

edges,  in  the  proportion  of  ten  grains  to  such  quantity  of  tte  said 
buttons,  the  upper  surfaces  of  which,  exclusive  of  the  edges,  shall  be 
equal  to  the  superficies  of  a  circle  twelve  inches  in  diameter  ;  or  who 
shall  print,  &c.  the  words  treble  gilt  in  or  upon  any  metal  buttons,  or 
put  upon  any  card,  &c.  or  expose  to  sale  any  metal  buttons  having  the 
words  treble  gilt  thereon,  having  fifteen  grains  to  the  like  quantity  of 
buttons  as  aforesaid,  on  the  like  superficies  as  aforesaid ;  anything  here- 
before  said  to  the  contrary  notwithstanding." 

Except  the  pattern  card.] — The  defendant  was  convicted  upon  the 
above  statute  for  unlawfully  and  fraudulently  placing  for  sale  upon 
certain  cards  and  papers  divers  dozens  of  metal  buttons  marked  with 
the  words  double  gilt  and  treble  gilt,  the  same  not  being  so  gilt  within 
the  meaning  of  the  statute  ;  but  the  conviction  did  not  negative  the 
exception  introduced  in  the  clause,  that  the  buttons  had  not  been  ex- 
posed to  sale  in  this  instance  upon  the  pattern  cards ;  wherefore  the 
court  quashed  the  conviction.  (E.  v.  Juhes,  8  T.  R.  542.)  As  to  nega- 
tiving exceptions  in  a  statute,  see  post,  tit.  "  Conviction"  and  11  &  12 
Vict.  c.  43,  s.  14. 

Sect.  5.  "  And  if  any  person  shall  make  out,  send,  or  deliver,  for, 
with,  or  in  relation  to,  any  metal  buttons,  any  list,  bill  of  parcels,  or 
invoice  expressing  therein  any  other  than  the  real  quality  of  such 
buttons,  knowing  the  same,  he  shall  forfeit  twenty  pounds." 

Sect.  6.  "  No  person  shall  knowingly  intermix,  or  cause  to  be  inter- 
mixed, any  metal  button  or  buttons  that  shall  not  be  bond  fide  gilt  or 
plated,  upon  any  card  (except  pattern  card),  paper,  or  other  substance, 
whereon  or  wherein  any  metal  button  or  buttons  so  gilt  or  plated  shall 
be  put,  nor  intermix  the  same  in  any  other  manner,  on  pain  of  forfeit- 
ing such  buttons,  and  also  five  pounds  for  any  quantity  exceeding  one 
dozen,  and  not  exceeding  twelve  dozen  ;  if  exceeding  twelve  dozen,  one 
pound  for  every  twelve  dozen." 

Sect.  7.  "  And  for  the  better  ascertaining  what  shall  be  deemed  a 
gilt  or  plated  button,  no  metal  buttons  shall  be  deemed  gilt  buttons 
unless  continually,  from  the  time  of  gilding  thereof,  gold  shall  remain 
equally  spread  upon  the  upper  surface  thereof,  exclusive  of  the  edges, 
in  the  proportion  of  five  grains  to  a  superficies  of  a  circle  twelve  inches 
in  diameter  ;  and  no  metal  buttons  shall  be  deemed  to  be  plated,  unless 
the  superficies  of  the  upper  surface  thereof  be  made  of  a  plate  of  silver 
fixed  upon  copper,  or  a  mixture  thereof  with  other  metals,  previous  to 
the  same  being  rolled  into  sheets  or  fillets." 

Sects.  8,  14,  15,  and  16.  One  justice,  where  the  oflfence  is  committed 
or  the  offender  resides,  may,  by  warrant,  cause  such  metal  buttons  as 
shall  be  liable  to  forfeiture  under  this  Act  to  be  seized,  and  to  keep 
them  in  safe  custody,  for  the  purpose  of  producing  the  same  in  evidence 
upon  any  prosecution  or  action,  and  when  no  further  necessary,  such 
justices  shall  order  such  buttons  to  be  destroyed.  And  two  justices 
where  any  offender  shall  reside,  or  where  any  offence  shall  be  committed, 
may  hear  and  determine  the  same,  who,  on  information  or  complaint, 
within  three  calendar  months,  shall  summon  the  party  accused  and 
witnesses  on  each  side,  and  examine  into  the  facts,  and  on  proof  either 
by  confession,  or  oath  of  one  witness,  shall  give  judgment  for  the  pecu- 
niary penalty  with  costs,  to  be  allowed  by  such  justices,  and  shall  levy 
the  same  by  distress  (a),  and  cause  sale  thereof,  if  not  redeemed  within 
five  days  inclusive  of  the  day  of  seizure  ;  half  to  the  informer  or  person 
suing,  and  half  to  the  poor,  and  for  want  of  sufficient  distress,  shall 
commit  such  offender  to  gaol  where  the  information  shall  be  laid,  for 
any  time  not  exceeding  three  calendar  months,  unless  such  penalty  and 
costs  be  sooner  paid. 


(a)  See  post,  tit,  "Warrani,"  Vol.  V. 
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Sect.  9.  "If  any  person  shall  think  himself  aggrieved  by  the  judg-       Buttons. 
ment  of  such  justices,  he  may  (on  giving  security  with  sufficient  surety 


to  the  amount  of  such  penalty  and  costs,  together  with  such  further  Appeal, 
costs  as  shall  be  awarded  in  case  such  judgment  be  affirmed)  appeal  to 
the  next  sessions  where  such  conviction  shall  be  made,  who  may 
summon  and  examine  witnesses,  and  hear  and  finally  determine  the 
same,  and  award  costs  as  they  shall  think  reasonable." 

Sect.  10.  "  Provided  that  the  said  justices,  and  also  such  sessions,  may  Mitigation. 
mitigate  any  such  penalty,  so  as  not  to  reduce  the  same  below  one- 
half;  or  where  such  penalties  shall  be  less  than  forty  pounds,  below 
twenty  pounds." 

Sects.  11  and  12.   And  the  conviction  may  be  in  the  following  form  Form  of 
(mutatis  mutandis),  as  the  case  may  be,  which  shall  be  effectual  without  conviction, 
stating  the  case,   or  the  facts,   or  the   evidence,  in  any  particular 
manner. 

BS  it  remembered,  that  on  the  day  of  ,  in  the  yewr  of  owr 

Lord  ,  at  ,in  the  county  of  ,  A.  I.  came  before 

us  J.  P.  amd  K.  B.,  two  of  his  Majesty's  justices  of  the  peace  for  the  said  eoumty, 
[city,  01  place,  as  the  case  may  be,]  cmd  informed  ««  that  A.  0,  of  , 

on  the  day  of  ,  now  last  past,  at  ,  in  the  said 

county,  [city,  or  place,  as  the  case  may  be ;  here  set  forth  the  fact  for  which  the 
information  is  laid]  :  Wherewpon  the  said  A.  0.,  after  being  duly  suimmoned  to 
answer  the  said  charge,  a/ppeared  before  us  on  the  day  of  , 

at  ,  in  the  said  county,  [city,  or  pla^e,]  and  having  heard  the  charge 

contained  in  the  said  informMion,  declared  he  was  not  guilty  of  the  said  offence 
[or,  as  the  case  may  be,  <Ud  not  appear  before  us  pv/rsuoMt  to  the  said  summons~\ ; 
[or  "  did  neglect  and  refuse  to  make  amy  defence  against  the  said  charge  /']  bvi 
the  same  being  fully  proved  before  us  upon  the  oath  of  A,  W.,  a  credible  witness, 
[or  as  the  case  may  be,]  acJcnuwledged  and  vohmtarily  confessed  the  same  to  be 
true  ;  amd  it  mamfesHI/y  appeared  to  us  that  the  said  A .  O.  is  gwilty  of  the  offence 
charged  upon  him  in  the  said  information  ;  we  do  therefore  hereby  convict  him  of 
tlie  offence  aforesaid,  and  do  declare  and  adjudge  tlutt  he,  the  said  A.  0.,  hath 
forfeited  the  said  buttons,  together  with  the  sum  of  of  lamful  money  of 

Cheat  Britain,  for  the  offence  aforesaid,  to  be  distributed  as  the  law  directs,  accord- 
ing to  the  form  of  the  statute  in  that  case  mnde  amd  provided.  Given  wnder  our 
hands  amd  seals  the  day  of 

And  no  such  conviction  shall  be  set  aside  for  want  of  form,  or 
through  the  mistake  of  any  fact,  circumstance,  or  other  matter  whatso- 
ever, provided  the  material  facts  alleged  in  the  conviction  be  proved  to 
the  satisfaction  of  the  said  court. 

Sect.  13.  "  Witnesses  not  appearing,  having  been  duly  summoned,  witnesses  not 
without  reasonable  excuse,  to  be  allowed  by  such  justices,  or  refusing  appearing, 
to  be  examined  on  oath,  shall  forfeit  five  pounds." 

Sect.  17.  "Any  person  may  be  a  witness  notwithstanding  his  being  Inhabitants  may 
an  inhabitant  of  the  parish  or  place  where  the  oflence  shall  be  com-  *"  witnesses. 
mitted." 

-Sect.  18.  "And  if  any  person  liable  to  any  of  the  offences  aforesaid  Offenders 
shall,  before   information  against  him,   discover  to  two  justices  the  whom  ™ploy^d, 
persons  by  whose  order  he  did  the  act  which  subjected  him  to  such  indemnified. 
penalty,  so  as  such  person  be  convicted  thereof,  he  shall  not  be  liable 
to  the  penalty,  but  shall  be  entitled  to  a  moiety  of  the  penalty  as  other 
informers." 

Sect.  19.  "  Provided  also,  that  if  any  maker  of  buttons,  who_  shall  ^^"^^'Yo"^ 
have  ordered  any  metal  buttons  to  be  gilt,  shall  before  the  burnishing  penalties  in 
thereof  appear  before  two  justices,  and  prove  by  one  witness  that  he  certain  ca-sea. 
ordered  the  said  buttons  to  be  gilt  in  manner  required  by  this  Act,  and 
delivered  gold  sufficient  for  that  purpose,  or  paid  or  contracted  to  pay 
a  proper   sum  in  that  behalf,  and  shall  afterwards  prosecute  such 
gilder  or  other  person  to  conviction,  he  shall  not  be  liable  to  any  fine, 
forfeiture,  penalty,  or  punishment,  on  account  of  the  said  buttons  not 
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Battona  to  which 
Act  not  to 
extend. 


limitation  of 
proceedings. 


iSuttons. 

being  gilt  -with  gold  ;  anything  herein  contained  to  the  contrary  not- 
withatanding." 

Sect.  20.  "  Provided  also,  that  this  Act  shall  not  extend  to  buttons 
made  of  gold,  silver,  tin,  pewter,  lead,  or  mixtures  of  tin  and  lead,  or 
iron  tinned,  or  of  Bath  or  white  metal,  or  any  of  these  metals  inlaid  with 
steel,  or  buttons  plated  upon  shells." 

Sect.  15.  "No  information  shall  be  exhibited,  or  action  brought, 
unless  within  three  calendar  months  after  the  offence  committed." 

Sect.  21.  "  Every  suit  or  action  commenced  against  any  person  for 
what  he  may  do  in  pursuance  of  this  Act  shall  be  commenced  within 
six  calendar  months." 


The  Act  gives  the  form  of  conviction,  amte,  599 ;  and  see  the  forms  in  Paley 
on  Convictions,  and  post,  tit.  "  Conviction." 


Uttgins  of  Eitlt^* 


Ejr  the  common 
law. 


Jj  T  the  Common  Law.'] — It  seemeth  to  be  a  high  offence  at  common 
law  to  buy  or  sell  any  doubtful  title  to  lands  known  to  be  disputed,  to 
the  intent  that  the  buyer  may  carry  on  the  suit,  which  the  seller  doth 
not  think  it  worth  his  while  to  do,  and  on  that  consideration  sells  his 
pretensions  at  an  under  rate  ;  and  it  seemeth  not  to  be  material  whether 
the  title  so  sold  be  a  good  or  bad  one,  or  whether  the  seller  were  in 
possession  or  not,  unless  his  possession  were  lawful  and  uncontested  ; 
for  all  practices  of  this  kind  are  by  all  means  to  be  discountenanced,  as 
manifestly  tending  to  oppression,  by  giving  opportunities  to  great  men 
to  purchase  the  disputed  titles  of  others,  to  the  great  grievance  of  the 
adverse  parties,  who  may  often  be  unable  or  discouraged  to  defend 
their  titles  against  such  powerful  persons,  which  perhaps  they  might 
safely  enough  maintaii)  against  their  proper  adversary.  (1  Hawk.  c. 
86,  s.  1.) 

By  Statute.] — By  stat.  13  Edw.  I.  c.  49,  no  person  of  the  King's  house 
shall  buy  any  title  whilst  the  thing  is  in  dispute  ;  on  pain  of  both  the 
buyer  and  the  seller  being  punished  at  the  King's  pleasure. 

And  by  stat.  32  Hen.  VIII.  c.  9,  ss.  2, 6,  none  shall  buy  any  pretenced 
right  in  any  land,  unless  the  seller  hath  been  in  possession  of  the  same, 
or  of  the  reversion  or  remainder  thereof,  or  taken  the  rents  and  profits 
thereof,  for  one  year  next  before  ;  on  pain  that  the  seller  shall  forfeit 
the  land,  and  the  buyer  the  value,  half  to  the  King  and  half  to  him 
that  shall  sue  within  one  year. 

Pretended  Bight.] — But  he  who  is  in  lawful  possession  may  purchase 
the  pretended  title  of  any  others. 

One  year  before.] — But  no  conveyance  made  by  one  who  hath  the 
uncontested  possession  and  undisputed  absolute  propriety  of  lands,  is 
in  any  way  within  the  meaning  of  this  statute.  (1  Hawk.  c.  86, 
s.  16.) 
31  Eliz.  c.  6,  B.  4.  By  stat.  31  Eliz.  c.  5,  s.  4,  the  offence  of  buying  of  titles  may  be  laid 
in  any  county  at  the  pleasure  of  the  informer. 

For  other  matters  relating  to  buying  of  titles,  see  "  Maintenance," 
Vol.  III. 


13  Edvr.  I.  a,  49. 


38  Hen.  VIII. 


(Karciers.  ^^i 

Ca/rriers. 


J.  HE  sheriff  is  to  make  a  calendar  of  the  prisoners  in  his  gaol,  and   By  sheriffi 
deliver  it  to  the  justices  of  gaol  delivery,  stating  the  prisoners  and  the 
crime  for  which  they  are  detained  in  custody.     (2  Hale,  122 ;   see 
«  Oaoi;'  Vol.  II.) 

On  the  determination  of  the  quarter  sessions,  the  gaoler  is  required,  By  gaoler. 
on  the  second  day  afterwards,  to  transmit  by  the  post,  to  one  of  her 
Majesty's  principal  secretaries  of  state  a  calendar,  containing  the  names, 
the  crimes  and  the  sentences  of  every  prisoner  tried  at  such  sessions, 
under  penalty  of  twenty  pounds  if  he  shall  neglect  or  refuse  to  transmit 
such  calendar,  or  shall  wilfuUy  transmit  a  calendar  containing  any  false 
or  imperfect  statement.     (4  Geo.  IV.  c.  64,  s.  20.) 

As  to  calendar  and  lunar  months,  and  as  to  time  in  general,  see  Calendar  month. 
"  Time,"  Vol.  V. 


T 


[25  Viet.  c.  22.] 


HE  duty  in  respect  of  playing  cards,  and  the  clauses  and  provisions 
relating  to  offences  in  respect  of  selling  cards  without  a  license  or 
without  stamped  wrappers,  and  other  offences  relating  to  playing  cards, 
are  provided  for  by  the  25  Vict.  c.  22,  and  are  contained  in  sections  27 
to  38  inclusive.  For  these  sections  in  full  see  post,  tit.  " Excise"  Vol. 
II.  pp.  278,  281.  As  to  gaming,  see  "  Gamin-g,"  Vol.  II. ;  "Disorderly 
House,"  post. 


[3  Car.  I.  c.l ;  29  Car.  II.  c.  7;  26  &  27  Vict.  o.  125.] 

Jj  Y  the  3  Car.  I.  c.  1  (an  Act  for  the  better  observation  of  the  Lord's  Travelling  on 
Day  or  Sunday)  no  carrier  with  any  horse  or  horses,  nor  waggonnian,  Sunday. 
carman,  or  wainman,  with  their  respective  carriages,  by  themselves  or 
any  other,  was  permitted  to  travel  on  the  Lord's  Day,  on  pain  of  twenty 
shillings,  on  conviction  in  six  months  before  one  justice,  (or  mayor,)  on 
view  or  confession  or  oath  of  two  witnesses,  to  be  levied  by  the  constable 
or  churchwardens  by  distress,  to  the  use  of  the  poor,  except  that  the 
justice  may  reward  the  informer  with  any  sum  not  exceeding  a  third 
part.     The  Court  of  Queen's  Bench,  in  ex  parte  Middleton,  (3  B.  <&  C. 
164,)  refused  a  rule  for  a  certiorari  to  quash  a  conviction  under  this 
statute  of  the  driver  of  a  van  travelling  to  and  from  London  and  York, 
for  travelling  on  the  Lord's  Day,  and  in  Sandiman  v.  Breach,  (7  B.  &  C. 
96,)  held  that  the  owners  or  drivers  of  stage  coaches  did  not  come  iheowneraor 
within  that  Act,  or  the  29  Car.  II.  c.  7  (the  Lord's  Day  Act ;)  but  the  drivera  of  stage 
fact  that  the  3  Car.  I.  c.  1  was  only  enacted  to  continue  to  the  end  of  ^^^nl™^' 
the  first  session  of  the  next  parliament,  and  that  it  was  not  continued  ^i  -"r  2»"'   ' 

Car.' IT.  0.  1. 
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3  Gar.  I.  said  to 
be  still  in  force. 


by  any  Act  passed  in  the  next  parliament,  (the  16  Car.  I.)  does  not 
seem  to  have  been  adverted  to.  The  subsequent  Act  of  the  29  Car.  II. 
c.  7,  so  far  as  respects  carriers  eo  nomine  merely  enacts  that  all  the  laws 
then  in  force  concerning  the  observation  of  the  Lord's  Day  be  carefully 
put  in  execution.  Thus  it  would  seem  that  the  3  Car.  I.  o.  1,  has 
dropped.  However,  in  the  26  &  27  Vict.  c.  125,  one  of  the  late  Acts 
passed  for  the  purpose  of  the  revision  of  the  statute  law,  the  3  Car.  I. 
c.  1,  is  set  down  in  the  schedule  thereto,  as  having  only  in  part  ceased 
to  be  in  force,  that  part  being  the  words,  "  This  Act  to  continue  to  the 
end  of  the  first  session  of  the  next  parliament." 

As  to  larceny  by,  see  "  Larceny,"  Yol.  III. 

As  to  their  painting  their  names,  &c.  on  the  cart,  &c.,  see  "  High- 
ways" Vol.  II. 

It  would  seem  that  a  common  carrier  for  the  carriage  of  passengers 
may,  under  certain  circumstances,  be  indicted  for  refusing  to  carry  one. 
{Per  Patteson,  J.,  in  Pozzi  v.  Shipton,  1  P.  S  J).  12.) 


[27  &  28  Vict.  c.  48.] 

_|_  HE  Factory  Acts  are  extended  to  the  manufacture  of  cartridges  by 
the  27  &  28  Yiet.  c.  48.    See  ''Factor^/'  Yol.  11. 


Extent  of  Act. 


Interpretation  B  in 
this  Act. 

"Special  Act:" 


"  Prescribed :" 
"  Lands :" 

"  Company." 

Interpretations  in 
this  and  the 
special  Act. 


[10  &  11  Vict.  c.  65.] 

By  "The  Cemeteries  Clauses  Act,  1847,"  (10  &  11  Vict.  e.  65,)  it  is 
provided,  "  That  this  Act  shall  extend  only  to  such  cemeteries  as  shall 
be  authorized  by  any  Act  of  Parliament  hereafter  to  be  passed  which 
shall  declare  that  this  Act  shall  be  incorporated  therewith,  and  all  the 
clauses  of  this  Act,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  in  any  such  Act,  shall  apply  to  the  cemetery  authorized 
thereby,  so  far  as  they  are  applicable  to  such  cemetery,  and  shall,  with 
the  clauses  of  every  other  Act  incorporated  therewith,  form  part  of  such 
Act,  and  be  construed  therewith  as  forming  one  Act." 

And  with  respect  to  the  construction  of  this  Act  and  any  Act  incor- 
porated therewith,  be  it  enacted  as  follows  : — 

Sect.  2.  "  The  expression  '  the  special  Act '  used  in  this  Act  shall 
be  construed  to  mean  any  Act  which  shall  be  hereafter  passed  autho- 
rizing the  making  of  a  cemetery,  and  with  which  this  Act  shall  be 
incorporated ;  and  the  word  '  prescribed '  used  in  this  Act  in  refer- 
ence to  any  matter  herein  stated  shall  be  construed  to  refer  to  such 
matter  as  the  same  shall  be  prescribed  or  provided  for  in  the  special 
Act ;  and  the  sentence  in  which  such  word  occurs  shall  be  construed 
as  if  instead  of  the  word  '  prescribed '  the  expression  '  prescribed  for 
that  purpose  in  the  special  Act '  had  been  used ;  and  the  expression 
'  the  lands '  shall  mean  the  lands  which  shall  by  the  special  Act  be 
authorized  to  be  taken  or  used  for  the  purposes  thereof;  and  the  ex- 
pression '  the  company '  shall  mean  the  persons  by  the  special  Act 
authorized  to  construct  the  cemetery.'' 

Sect.  3.  "  The  following  words  and  expressions  in  both  this  and  the 
special  Act,  and  any  Act  incorporated  therewith,  shall  have  the  mean- 


ings  hereby  assigned  to  them,  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction  ;  (that  is  to  say,) 

"  Words  importing  the  singular  number  shall  include  the  plural 
number,  and  words  importing  the  plural  number  only  shall  include 
also  the  singular  number  : 
"  Words  importing  the  masculine  gender  shall  include  females  : 
"  The  word  '  Person '  shall  include  a  corporation,  whether  aggregate 

or  sole : 
"The  word  'Lands'  shall  include  messuages,  lands,  and  heredita- 
ments of  any  tenure  : 
"The  expression  ' the  cemetery '  shall  mean  the  cemetery  or  burial 
ground,  and  the  works  connected  therewith,  by  the  special  Act 
authorized  to  be  constructed  : 
"  The  word  '  Month '  shall  mean  calendar  month  : 
"  The   expression    '  Superior    Courts '    shall   mean    her    Majesty's 
superior  courts  at  Westminster  or  Dublin,  as  the  case  may  require, 
and  shall  include  the  Court  of  Common  Pleas  of  the   County 
Palatine  of  Lancaster  and  the  Court  of  Pleas  of  the  County  of 
Durham : 
"The  word  '  Oath'  shall  include  affirmation  in  the  case  of  Quakers, 
and  any  declaration  lawfully  substituted  for  an  oath  in  the  case  of 
any  other  persons  allowed  by  law  to  make  a  declaration  instead  of 
taking  an  oath  : 
"  The  expression  '  Established  Church '  shall  mean  the  united  church 

of  England  and  Ireland  as  by  law  established : 
"  The  word  '  County '  shall  include  any  riding  or  other  division  of  a 
county  having  a  separate  commission  of  the  peace,  and  shall  also 
include  the  county  of  a  city  or  county  of  a  town  : 
"  The  word  '  Justice '  shall  mean  justice  of  the  peace  acting  for  the 
place  where  the  matter  requiring  the  cognizance  of  any  such  justice 
arises,  and  if  such  matter  arise  in  respect  of  lands  situated  not 
wholly  in  one  jurisdiction  shall  mean  a  justice  acting  for  the  place 
where  any  part  of  such  lands  shall  be  situated  ;  and  where  any 
matter  is  authorized  or  required  to  be  done  by  '  Two  Justices ' 
the  expression  '  Two  Justices '  shall  be  understood  to  mean  two 
or  more  justices  met  and  acting  together : 
"  The  expression '  Quarter  Sessions '  shall  mean  the  quarter  sessions 
as  defined  by  the  special  Act,  or  if  such  expression  be  not  therein 
defined  it  shall  mean  the  general  or  quarter  sessions  of  the  peace 
which  shall  be  held  at  the  place  nearest  the  cemetery  for  the 
county  or  place  in  which  the  cemetery  or  some  part  thereof  is 
situated,  or  for  some  division  of  such  county  having  a  separate 
commission  of  the  peace." 
And  with  respect  to  citing  this  Act  or  any  part  thereof,  be  it  enacted 
as  follows : — 

Sect.  4.  "  In  citing  this  Act  in  other  Acts  of  Parliament,  and  in  legal 
instruments,  it  shall  be  sufficient  to  use  the  expression  'The  Cemeteries 
Clauses  Act,  1847.' " 

Sect.  5.  "  For  the  purpose  of  incorporating  part  only  of  this  Act  with 
any  Act  hereafter  to  be  passed  it  shall  be  enough  to  describe  the  clauses 
of  this  Act  with  respect  to  any  matter  in  the  words  introductory  to 
the  enactment  with  respect  to  such  matter,  and  to  enact  that  the 
clauses  so  described,  or  that  this  Act  with  the  exception  of  the  clauses 
so  described,  shall  be  incorporated  with  such  Act,  and  thereupon  all  the 
clauses  of  this  Act  so  incorporated  shall,  save  so  far  as  they  are  ex- 
pressly varied  or  excepted  by  such  Act,  form  part  of  such  Act,  and  such 
Act  shall  be  construed  as  if  such  clauses  were  set  forth  therein  with 
reference  to  the  matter  to  which  such  Act  relates." 

And  with  respect  to  the  making  of  the  cemetery,  be  it  enacted  as 
follows  : — 

Sect.    6.    "Where    by   the  special  Act  the  company  shall  be  em- 
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powered,  for  the  purpose  of  making  the  cemetery,  to  take  or  use  any 
lands  otherwise  than  with  the  consent  of  the  owners  and  occupiers 
thereof,  they  shall,  in  exercising  the  power  so  given  to  them,  be  subject 
to  the  provisions  and  restrictions  contained  in  this  Act  and  the  Lands 
Clauses  Consolidation  Act,  1845,  and  shall  make  to  the  owners  and 
occupiers  of  and  all  other  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  special  Act,  or  injuriously  affected  by  the  con- 
struction of  the  works  thereby  authorized,  full  compensation  for  the 
value  of  the  lands  so  taken  or  used,  and  for  aU  damage  sustained  by 
such  owners,  occupiers,  or  other  parties,  by  reason  of  the  exercise,  as 
regards  such  lands,  of  the  powers  vested  in  the  company  by  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  and,  except  where 
otherwise  provided  by  this  or  the  special  Act,  the  amount  of  such  com- 
pensation shall  be  determined  in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  Act,  1845,  for  determining  questions  of  com- 
pensation with  regard  to  lands  purchased  or  taken  under  the  provisions 
thereof,  and  all  the  provisions  of  the  last-mentioned  Act  shall  be 
applicable  to  determine  the  amount  of  such  compensation,  and  to 
enforce  payment  or  other  satisfaction  thereof." 

Sect.  7.  "  If  any  omission,  mis-statement,  or  wrong  description  shall 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occupiers  of 
any  lands  described  in  the  special  Act  or  the  schedule  thereto,  the  com- 
pany, after  giving  ten  days'  notice  to  the  owners  of  the  lands  affected  by 
such  proposed  correction,  may  apply  to  two  justices  for  the  correc- 
tion thereof,  and  if  it  appear  to  such  justices  that  such  omission, 
mis-statement,  or  wrong  description  arose  from  mistake,  they  shall 
certify  the  same  accordingly,  and  shall  in  such  certificate  state 
the  particulars  of  any  such  omission,  mis-statement,  or  wrong 
description  ;  and  such  certificate  shall  be  deposited  with  the  clerk  of 
the  peace  of  the  county  in  which  the  lands  affected  thereby  shall  be 
situated,  and  thereupon  the  special  Act  or  schedule  shall  be  deemed  to 
be  corrected  according  to  such  certificate,  and  the  company  may  take 
the  lands  according  to  such  certificate,  as  if  such  omission,  mis-state- 
ment, or  wrong  description  had  not  been  made." 

Sect.  8.  "  Copies  of  any  alteration  or  correction  of  the  special  Act,  or 
the  schedule  thereto,  or  of  any  extract  therefrom,  certified  by  any  such 
clerk  of  the  peace  in  whose  custody  such  alteration  or  correction  may 
be,  which  certificate  such  clerk  of  the  peace  shall  give  to  all  parties 
interested,  when  required,  shall  be  received  in  all  courts  of  justice  or 
elsewhere  as  evidence  of  the  contents  thereof." 

Sect.  26.  "  No  body  buried  in  the  consecrated  part  of  the  cemetery 
shall  be  removed  from  its  place  of  burial  without  the  like  authority  as 
is  by  law  required  for  the  removal  of  any  body  buried  in  the  church- 
yard belonging  to  a  parish  church." 

And  with  respect  to  the  protection  of  the  cemetery,  be  it  enacted  as 
follows  : — 

Sect.  58.  "  Every  person  who  shall  wilfully  destroy  or  injure  any 
building,  wall,  or  fence  belonging  to  the  cemetery,  or  destroy  or  inj  are  any 
tree  or  plant  therein,  or  who  shall  daub  or  disfigure  any  wall  thereof, 
or  put  up  any  bill  therein  or  on  any  wall  thereof,  or  wilfully  destroy, 
injure,  or  deface  any  monument,  tablet,  inscription,  or  gravestone 
within  the  cemetery,  or  do  any  other  wilful  damage  therein,  shall  forfeit 
to  the  company  for  every  such  offence  a  sum  not  exceeding  five  pounds." 

Sect.  59.  "  -Every  person  who  shall  play  at  any  game  or  sport,  or  dis- 
charge fire-arms,  save  at  a  military  funeral,  in  the  cemeteiy,  or  who 
shall  wilfully  and  unlawfully  disturb  any  persons  assembled  in  the 
cemetery  for  the  purpose  of  burying  any  body  therein,  or  who  shall 
commit  any  nuisance  within  the  cemetery,  shall  forfeit  to  the  company 
for  every  such  offence  a  sum  not  exceeding  five  pounds." 

Sect.  60.  "  And  with  respect  to  the  accounts  to  be  kept  by  the  com- 
pany, be  it  enacted,  that  the  company  shall  every  year  cause  an  account 


to  he  prepared,  showing  the  total  receipt  and  expenditure  of  all  monies 
levied  by  virtue  of  this  or  the  special  Act  for  the  year  ending  ou  the 
thirty-first  day  of  December,  or  some  other  convenient  day  in  each 
year,  under  the  several  distinct  heads  of  receipt  and  expenditure,  with 
a  statement  of  the  balance  of  such  account,  certified  by  the  chairman 
of  the  company,  and  duly  audited,  and  shall  send  a  copy  of  the  said 
account,  free  of  charge,  to  th«  clerk  of  the  peace  for  the  county  in  which 
the  celnetery  is  situated,  on  or  before  the  expiration  of  one  month  from 
the  day  on  which  such  accounts  end,  which  last-mentioned  account 
shall  be  open  to  the  inspection  of  the  public  at  all  reasonable  hours,  on 
payment  of  the  sum  of  one  shilling  for  every  such  inspection  ;  and 
if  the  company  omit  to  prepare  or  send  such  account  as  aforesaid, 
they  shall  forfeit  for  every  such  omission  the  sum  of  twenty  poiinds." 

And  with  respect  to  the  recovery  of  damages  not  specially  provided 
for,  and  of  penalties,  and  to  the  determination  of  any  other  matter 
referred  to  justices,  be  it  enacted  as  follows : — 

Sect.  62.  "  The  clauses  of  the  Eailways  Clauses  Consolidation  Act, 
1845,  with  respect  to  the  recovery  of  damages  not  specially  provided 
for,  and  of  penalties,  and  to  the  determination  of  any  other  matter 
referred  to  justices,  shall  be  incorporated  with  this  and  the  special  Act ; 
and  such  clauses  shall  apply  to  the  cemetery  and  to  the  company 
respectively." 

Sect.  64.  "All  things  herein  or  in  the  special  Act,  or  any  Act  incor- 
porated therewith,  authorized  or  required  to  be  done  by  two  justices, 
may  and  shall  be  done  by  any  one  magistrate  having  by  law  authority 
to  act  alone  for  any  purpose  with  the  powers  of  two  or  more  justices." 
Sect.  65.  "  Every  person  who  upon  any  examination  upon  oath,  under 
the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, shall  wilfully  and  corruptly  give  false  evidence,  shall  be  liable  to 
the  penalties  of  wilful  and  corrupt  perjury." 

And  with  respect  to  afibrding  access  to  the  special  Act,  be  it  enacted 
as  follows  :  — 

Sect.  66.  "  The  company  shall,  at  all  times  after  the  expiration  of 
six  months  after  the  passing  of  the  special  Act,  keep  in  their  principal 
office  of  business  a  copy  of  the  special  Act,  printed  by  the  printers  to 
her  Majesty,  or  some  of  them,  and  shall  also,  within  the  space  of  such 
six  months,  deposit  in  the  office  of  the  clerk  of  the  peace  of  the  county 
in  which  the  cemetery  is  situated  a  copy  of  such  special  Act  so  printed 
as  aforesaid  ;  and  the  said  clerk  of  the  peace  shall  receive  and  he  and 
the  company  respectively  shall  keep  the  said  copies  of  the  special  Act, 
and  shall  allow  all  persons  interested  therein  to  inspect  the  same,  and 
make  extracts  or  copies  therefrom,  in  the  like  manner,  and  upon  the 
like  terms,  and  under  the  like  penalty  for  default,  as  is  provided  in 
the  case  of  certain  plans  and  sections  by  an  Act  passed  in  the  first  year 
of  the  reign  of  her  Majesty,  intituled  '  An  Act  to  compel  Clerks  of  the 
Peace  for  Counties  and  other  Persons  to  take  the  Custody  of  such 
Documents  as  shall  be  directed  to  be  deposited  with  them  under  the 
Standing  Orders  of  either  House  of  Parliament.'  " 

Sect.  67.  "  If  the  company  fail  to  keep  or  deposit  any  of  the  said 
copies  of  the  special  Act,  as  hereinbefore  mentioned,  they  shall  forfeit 
twenty  pounds  for  every  such  offence,  and  also  five  pounds  for 
every  day  afterwards  during  which  such  copy  shall  be  not  so  kept  or 
deposited." 


605 
Cemetery. 

and  a  copy  ' 
transmitted  to 
the  clerk  of  the 
peace,  &c.,  and 
be  open  to 
inspection. 


Uncoverg  of 
damages  and 


8  &  9  Vict.  c.  20, 
incorporated  as  to 
damages,  iSsc. 


Ail  things 
required  to  be 
done  by  two 
justices  may,  in 
certain  cases,  be 
done  by  one. 
Persona  giving 
false  evidence 
liable  to  penalties 
of  peijury." 

Access  to  special 
Act. 

Copies  of  special 
Act  to  be  kept  by 
company  at  their 
of&ce,  and 
deposited  with 
the  clerk  of  the 
peace,  and  be 
open  to 
inspection. 


7  Will.  IV.  & 
1  Vict.  c.  83. 


Penalty  on 
company  failing 
to  keep  or  deposit 
such  copies. 


606 


Central 

Criminal 

Court. 


4  &  5  Will  IV. 
c.  36. 

The  lord  mayor 
of  London,  the 
lord  chancellor, 
the  judges,  the 
aldermen, 
recorder  and 
common  Serjeant 
of  Loudon,  and 
BQch  others  as  his 
majesty  may 
appoint,  to  be 
judges  of  a  court 
to  be  called  the 
"  Central 
Criminal  Court." 


His  Majesty  may 
issue  a  commis- 
sion of  oyer  and 
terminer  and  gaol 
delivery  for 
London  and 
Middlesex,  and 
certain  parts  of 
Essex,  Kent,  and 
Surrey. 


(ttenttal  Otriminal  (Stmtt 


Central  Criminal  Court* 

[4  &  5  Will.  IV.  c.  36 ;  7  Will.  IV.  and  1  Vict.  c.  77 ;  9  &  10  Vict.  c.  24  ; 
14  &  15  Vict.  c.  55 :  19  Vict.  c.  16;  25  &  26  Vict.  c.  65.] 

TxS  to  the  sessions  in  general  and  the  practice  of  it,  see  "  Sessions," 
Vol.  V. 

By  Stat.  4  &  5  Will.  IV.  e.  36,  intituled  "An  Act  for  establishing  a 
New  Court  for  the  Trial  of  Offences  committed  in  the  Metropolis  and 
parts  adjoining,"  it  is  enacted,  "  That  the  lord  mayor  for  the  time 
being  of  the  city  of  London,  the  lord  chancellor  or  lord  keeper  of  the 
great  seal,  and  all  the  judges  for  the  time  being  of  his  Majesty's  Courts 
of  King's  Bench,  Common  Pleas  and  Exchequer,  the  chief  judge  and 
the  two  other  judges  in  bankruptcy,  the  judges  of  the  admiralty,  the 
dean  of  the  arches,  the  aldermen  of  the  city  of  London,  the  recorder, 
the  common  Serjeant,  the  judges  of  the  sheriff's  court  of  the  city  of 
London,  for  the  time  being,  and  any  person  or  persons  who  hath  or 
shall  have  been  lord  chancellor,  lord  keeper,  or  a  judge  of  any  of  his 
Majesty's  superior  courts  of  Westminster,  together  with  such  others  as 
his  Majesty,  his  heirs  and  successors,  shall  from  time  to  time  name  and 
appoint  by  any  general  commission  as  hereinafter  stated,  shall  be  and 
be  taken  to  be  the  judges  of  a  court  to  be  called  the  '  Central  Criminal 
Court,'  to  which  his  Majesty,  and  his  heirs  and  successors,  may  direct 
his  general  commission  as  hereinafter  mentioned  ;  and  which  court 
shall  have  jurisdiction  to  hear,  try  and  determine  all  offences  committed 
or  alleged  to  be  committed  as  hereinafter  specified." 

Sect.  2.  "It  shall  be  lawful  for  his  Majesty,  his  heirs  and  successors, 
from  time  to  time  to  command  and  cause  to  be  issued  commissions  of 
oyer  and  terminer,  to  inq  uire  of,  hear  and  detei-mine  all  treasons,  murders,- 
felonies,  and  misdemeanours  committed  within  the  city  of  London  and 
county  of  Middlesex,  and  those  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey,  within  the  parishes  of  Barking,  East  Ham,  West  Ham, 
Little  Ilford,  Low  Layton,  Walthamstow,  Wanstead  St.  Mary,  Wood- 
ford and  Chingford,  in  the  county  of  Essex  ;  Charlton,  Lee,  Lewisham, 
Greenwich,  Woolwich,  Eltham,  Plumstead,  St.  Nicholas  Deptford,  that 
part  of  St.  Paul  Deptford  which  is  within  the  said  county  of  Kent,  the 
liberty  of  Kidbrook,  and  the  hamlet  of  Mottingham,  in  the  county  of 
Kent ;  and  the  borough  of  Southwark,  the  parishes  of  Battersea,  Ber- 
mondsey,  Camberwell,  Christchurch,  Clapham,  Lambeth,  St.  Mary 
Newington,  Eotherhithe,  Streatham,  Barnes,  Putney,  that  part  of  St. 
Paul  Deptford  which  is  within  the  said  county  of  Surrey,  Tooting, 
Graveney,  Wandsworth,  Merton,  Mortlake,  Kew,  Eichmond,  Wimble- 
don, the  Clink  Liberty,  and  the  district  of  Lambeth  palace,  in  the 
county  of  Surrey  ;  and  also  commissions  of  gaol  delivery  to  deliver  his 
Majesty's  gaol  of  Newgate  of  the  prisoners  therein  charged  with  any 
of  the  offences  aforesaid,  committed  withia  the  limits  aforesaid  ;  and  it 
shall  be  lawful  for  the  justices  and  judges  of  the  Central  Criminal 
Court  aforesaid,  or  any  two  or  more  of  them,  to  inquire  of,  hear,  deter- 
mine, and  adjudge  all  such  treasons,  murders,  felonies  and  misde- 
meanours, and  all  treasons,  mm-ders,  felonies  and  misdemeanours  which 
might  be  inquired  of,  heard  and  determined  under  any  commission  of 
oyer  and  terminer  for  the  city  of  London  or  county  of  Middlesex,  or 
commission  of  gaol  delivery  to  deliver  the  gaol  of  Newgate,  or  which, 
in  case  the  parts  of  the  counties  of  Essex,  Kent,  and  Surrey  respec- 
tively comprised  within  the  limits  aforesaid  had  been  counties  of  them- 
selves, ■  might  have  been  inquired  of,  heard  and  determined  under 
commissions  of  oyer  and  terminer  and  gaol  delivery  for  such  counties, 
and  to  deliver  the  said  gaol  of  Newgate  at  such  times  and  places  in 
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the  said  city  ^  or  the  suburbs  thereof  as  by  the  said  commissions         Central 
shall  be  appointed,  or  as  the  said  justices  and  judges  by  virtue  and       Criminal 
in  pursuance  thereof,  or  any  two  or  more  of  them,  shaU  appoint,  and  Court. 

to  award  and  issue  all  precepts  and  process,  and  use  and  exercise  ■_ 

all  powers  and  authorities  belonging  to  justices  of  oyer  and  terminer 
and  gaol  delivery  :  provided  always,  that  such  court  shall  have  power 
and  jurisdiction  to  proceed  on  every  such  commission  so  issued  as 
aforesaid,  and  act  under  such  commission  until  a  new  commission  shall 
be  issued." 

Sect.  3.  "  The  district  situated  within  the  limits  of  the  jurisdiction  New  district  to 
hereinbefore  established  shall  be  deemed  and  taken  to  be,  in  all  cases  be  considered  as 
tried  before  the  said  justices  and  judges,  one  county  for  all  purposes  of  ™^^™h^e'  *""* 
venue,   local   description,  trial,  judgment  and  execution,  not  herein   "Central 
especially  provided  for  ;  and  that  in  aU  indictments  and  presentments  crinmial  Court, 
preferred  and  tried  before  the  said  justices  and  judges  the  venue  laid    "  ™ ' 
in  the  margin  shall  be  as  follows  :  '  Central  Criminal  Court,  to  wit  ;' 
and  all  offences  which  in  other  indictments  would  be  laid  to  have 
been  committed  in  the  county  where  the  trial  is  had,  and  all  material 
facts  which  would  be  in  other  indictments  averred  to  have  taken 
place  in  the  county  where  the  trial  is  had,  shall,  in  indictments 
prepared  and  tried  in  the  said  court,  be  laid  to  have  been  committed 
and  averred  to  have  taken  place  '  within  the  jurisdiction  of  the  said 
court'  "  {a). 

Sect.  4.  "  The  sheriffs  of  the  city  of  London  and  of  the  counties  of  Power  to  summon 
Middlesex,  Essex,  Kent,  and  Surrey,  respectively,  shall  execute  and  i™^  ^om 
obey  all  precepts  and  process  which  the  said  justices  and  judges  shall  thTcounties  ot 
award,  issue  and  direct  unto  them  respectively,  and  shall,  whenever  from  botli 
required  and  commanded,  summon  and  return  from  the  said  city  of  J^'trv  aU 'ff**^'''' 
London  and   county  of  Middlesex,  and  from  the  parts  of  the  said  cognizable bythe 
counties  of  Essex,  Kent,  and  Surrey  within  the  limits  of  this  Act,  a  Act. 
competent  number  of  persons  qualified  according  to  law  to  inquire  of, 
present  and  try  all  offences  and  other  matters  cognizable  by  the  said 
justices  and  judges  ;  and  the  persons  so  returned,  whether  taken  wholly 
from  the  city  of  London  or  the  said  counties,  or  taken  indiscriminately 
from  the  said  city  and  the  said  counties,  shall  have  authority  to  in- 
quire of,  present,  hear,  try  and  determine  all  such  offences  and  other 
matters,  and  all  issues  and  all  matters  of  fact  arising  out  of  such  trials 
or  relating  thereto,  notwithstanding  that  such  persons  are  not  in-  ^lidljj^^itliin 
habitants  of  the  city,  county  or  place  where  such  offences  or  other  tlie  limits  of  the 
matters  may  be  committed  or  arise ;  and  any  person  having  served  :*<=*  j"  Essex, 
upon  any  grand  jury  or  petty  jury  summoned  and  returned  from  the     ™  ™     urrey. 
said  counties  of  Essex,  Kent,  and  Surrey,  under  the  authority  of  this 
Act,  shall  henceforth  be  exempt  for  and  during  twelve  calendar  months 
next  after  such  service  from  serving  upon  any  jury  in  any  court  (except 
the  sessions  of  the  peace)  to  be  holden  for  the  county  in  which  such 
juror  shall  reside." 

Sect.  5.  "  And  whereas,  for  the  more  convenient  distribution  of  pri-  His  Majesty,  by 
soners,  as  well  before  trial  as  after,  and  also  for  rendering  more  effec-  "iier  in  council, 
tual  the  punishment  of  imprisonment,  it  may  be  expedient  that  power  piS o?'  **"* 
should  be  given  to  appoint  from  time  to  time  in  what  places  of  confine-  confinement  for 
ment  within  the  limits  of  this  Act  such  prisoners  shall  be  kept  in  cus-  pnaoaers. 


(a)  But  every  indictment  should  the  judgment.    {Reg.  v.  Stowed,  12 

also  contain  a  statement  of  the  coun-  L.  J.  M.  C.  111.)     But  Indictments 

tv  in  which  the  offence  was  com-  with    the    Central    Criminal    Court 

mitted,  and  the  material  facta  took  venue  may  still  be  tried  in  the  county 

place.     And  where  such  statement  in  which  they  show  the  offence  to 

was    omitted,   and    the    indictment  have  been  committed.  (Seg.  v.  Meyer 

having  been  removed,  was  tried  by  a  omd  Albert,  ib.  117.) 
Middlesex  jury,  the   Court  arrested 
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tody  ;  be  it  therefore  further  enacted,  that  it  shall  be  lawful  for  his  Ma- 
jesty, by  and  with  the  advice  of  his  privy  council,  from  time  to  time  to 
order  and  direct  in  what  gaol,  house  of  correction,  or  other  prison,  being 
within  the  limits  of  this  Act,  any  person  or  persona  charged  with  or 
convicted  of  offences  committed  or  alleged  to  have  been  committed 
within  the  limits  of  this  Act  shall  be  imprisoned  or  kept  in  custody ; 
and  that  when  and  so  often  as  his  Majesty,  by  and  with  the  advice  of 
his  privy  council,  shall  be  pleased  to  give  such  orders  and  directions, 
the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery,  and 
all  justices  of  the  peace,  coroners  and  other  magistrates  acting  within 
the  limits  of  this  Act,  shall  commit  all  persons  charged  or  convicted 
before  them  to  such  gaol,  house  of  correction,  or  other  prison  as  in 
such  orders  or  directions  shall  be  expressed  and  commanded,  any  law, 
usage  or  custom  to  the  contrary  notwithstanding ;  provided  neverthe- 
less, and  it  is  hereby  declared,  that  the  city,  county  or  place  in  which 
the  offence  of  such  person  or  persons  was  committed  or  alleged  to  have 
been  committed  shall  be  liable  to  and  charged  with  the  expense  of  sup- 
porting and  maintaining  such  prisoner  during  his  imprisonment  in 
such  gaol,  house  of  correction  or  other  prison,  at  and  after  such  rate  as 
his  Majesty,  by  and  with  the  advice  of  his  privy  council,  shall  order 
and  direct,  and  shall  be  paid  by  the  treasurer  of  the  said  city,  county 
or  place  in  which  such  offence  was  committed  or  alleged  to  have  been 
committed ;  provided  nevertheless,  that  the  county  of  Middlesex  and 
city  of  Westminster  and  liberty  of  the  Tower  of  London  shall  not  be 
liable  to  any  charge  for  the  support  and  maintenance  of  any  prisoner 
charged  with  any  offence  in  the  said  county,  city  or  liberty,  who  shall 
be  committed  to  his  Majesty's  gaol  of  Newgate." 

Sect.  6.  "  The  general  penitentiary  at  MUbank  shall  be  considered 
one  of  the  prisons  in  which  his  Majesty  by  virtue  of  this  Act  may, 
with  the  advice  of  his  privy  council,  direct  any  persons  charged  or 
convicted  of  offences  within  the  limits  of  this  Act  to  be  imprisoned  and 
kept  in  custody." 

Sect.  7.  "  It  shall  be  lawful  for  his  Majesty,  by  an  order  in  writing  to 
be  notified  in  writing  by  one  of  his  Majesty's  principal  secretaries  of 
state,  to  direct  that  persons  who  may  be  sentenced  to  imprisonment 
by  any  court  or  competent  authority  for  any  offence  committed  beyond 
the  limits  of  this  Act,  and  who,  having  been  examined  by  an  ex- 
perienced surgeon  or  apothecary,  shall  appear  to  be  free  from  any 
putrid  or  infectious  distemper,  and  fit  to  be  removed,  shall  be  removed 
to  the  penitentiary  at  Milbank,  there  to  be  imprisoned  for  and  during 
their  respective  terms  of  imprisonment."  [The  5  &  6  "WUl.  IV.  c.  38, 
s.  1.3,  extends  the  power  given  by  this  section  to  offences  committed 
within  the  limits  of  this  Act.] 

Sect.  8.  "  All  provisions  and  regulations  expressed  and  contained  in 
all  Acts  made  for  the  government  of  the  general  penitentiary  at  Mil- 
bank,  and  all  powers  given  by  such  Acts  for  the  confinement,  employ- 
ment, and  management  of  convicts  removed  thereto  in  pursuance  of 
such  Acts,  shall  be  applicable  and  made  available  in  respect  of  all 
persons,  who  may  be  removed  or  sent  to  such  penitentiary  in  pursuance 
of  any  order  in  council  made  by  the  authority  of  this  Act,  as  fully,  to 
all  intents  and  purposes,  as  if  the  said  regulations,  provisions  and 
powers  were  expressed  and  given  by  this  Act."  [The  5  &  6  Will.  IV. 
c.  38,  s.  14,  extends  the  powers  contained  in  penitentiary  Acts  to  all 
prisoners  confined  therein.] 

Sect,  9.  "  It  shall  be  lawful  to  and  for  the  said  justices  and  judges  of 
oyer  and  terminer  and  of  gaol  delivery,  or  any  two  or  more  of  them,  to 
commit  any  person  or  persons  who  shall  be  brought  before  them 
charged  with  any  offence  cognizable  by  such  justices  and  judges  under 
and  by  virtue  of  this  Act,  or  who  shall  be  convicted  or  attainted  before 
them,  to  such  gaol,  house  of  correction,  or  other  prison  as  may  be 
specified  in  any  order  of  council  to  be  made  by  virtue  of  this  Act  or  if 
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no  such  order  shall  have  been  made,  then  to  the  common  gaol,  house  of 
correction  or  other  prison  of  the  city,  county  or  place  to  which  such 
offender  might  have  been  committed  if  this  Act  had  not  passed,  or  to 
his  Majesty's  gaol  of  Newgate,  there  to  remain  until  discharged  by  due 
course  of  law,  or  in  execution  of  his  or  their  respective  judgments ;  and 
in  case  of  such  commitment  to  the  said  gaol  of  Newgate,  execution  of 
such  judgments  shall  and  may  be  had  and  done  upon  such  person  or 
persons  by  the  sheriffs  of  the  said  city  of  London  in  the  same  way  and 
as  fully  to  all  intents  and  purposes  as  if  the  offence  of  which  such 
person  or  persons  was  or  were  convicted  had  been  committed  in  the 
said  city  of  London." 

Sect.  10.  "  Until  his  Majesty  shall  be  pleased,  by  and  with  the  advice 
of  his  privy  council,  to  order  and  direct  in  what  gaol,  house  of  correc- 
tion or  other  prison  persons  charged  with  or  convicted  of  offences  com- 
mitted or  alleged  to  have  been  committed  within  the  limits  of  this  Act 
shall  be  imprisoned  or  kept  in  custody,  it  shall  be  lawful  for  any  justice 
of  the  peace  or  coroner  acting  in  and  for  the  said  counties  of  Essex  or 
Kent,  so  far  as  relates  to  the  said  several  parishes  lying  within  their 
respective  counties,  to  commit  any  person  or  persons  charged  with  any 
of  the  offences  aforesaid  cognizable  by  the  said  justices  and  judges  of 
oyer  and  terminer  and  gaol  delivery  by  virtue  of  this  Act  to  his 
Majesty's  gaol  of  Newgate  ;  and  also  for  any  justice  of  the  peace  or 
coroner-  acting  in  and  for  the  said  county  of  Surrey,  so  far  as  relates  to 
the  several  parishes  above  mentioned  lying  within  the  said  county  of 
Surrey,  to  commit  any  person  charged  with  any  of  the  offences  afore- 
said cognizable  by  the  justices  and  judges  of  oyer  and  terminer  and  gaol 
delivery  by  virtue  of  this  Act  to  his  Majesty's  gaol  of  Horsemonger 
Lane  or  Newington,  in  and  for  the  county  of  Surrey." 

Sect.  11.  "  Every  justice  or  coroner  acting  within  the  limits  of  this 
Act  shall  specify  in  the  commitment  that  the  person  or  persons  charged 
are  committed  under  the  authority  of  this  Act ;  and  such  justice  or 
coroner  shall  in  all  such  cases  take  the  like  examinations,  informations, 
bailments  and  recognizances,  and  certify  the  same  to  the  said  justices 
of  oyer  and  terminer  and  gaol  delivery,  as  they  are  required  by  an  Act 
passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty  King  George 
IV.,  intituled  '  An  Act  for  improving  the  Administration  of  Criminal 
Justice  in  England  ;'  and  any  justice  of  the  peace  or  coroner,  in  default 
of  so  doing,  shall  be  liable  to  the  same  fines  and  penalties  to  be  imposed 
by  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery 
in  the  same  manner  as  is  mentioned  in  the  said  Act ;  and  when  any 
person  or  persons  shall  be  committed  to  his  Majesty's  gaol  for  the 
county  of  Surrey  for  any  offence  cognizable  by  the  said  justices  and 
judges  of  oyer  and  terminer  and  gaol  delivery  by  virtue  of  this  Act,  by 
a  commitment  specifying  that  such  person  or  persons  is  or  are  com- 
mitted under  the  authority  of  this  Act,  the  sheriff  of  the  said  county  of 
Surrey,  or  the  keeper  of  the  gaol  for  the  said  county,  shall,  six  days 
at  least  before  the  sitting  of  the  next  court  of  oyer  and  terminer 
and  gaol  delivery  appointed  under  the  authority  of  this  Act,  or 
at  such  other  time  as  the  said  justices  and  judges  of  oyer  and 
terminer  and  gaol  delivery,  or  any  two  or  more  of  theuf,  shall  from  time 
to  time  direct,  cause  such  person  and  persons  with  their  commitments 
and  detainers  to  be  safely  removed  from  the  gaol  of  the  said  county  of 
Surrey,  without  the  issuing  of  any  writ  of  habeas  corpus,  or  other  writ 
to  the  said  gaol  of  Newgate,  there  to  remain  until  delivered  by  due 
course  of  law." 

Sect.  12.  "It  shall  be  lawful  for  any  two  of  the  said  justices  and 
judges  of  oyer  and  terminer  and  of  gaol  delivery  to  order  and  direct 
the  costs  and  expenses  of  prosecutors  and  witnesses,  in  all  cases  where 
prosecutors  and  witnesses  may  be  by  law  entitled  thereto,  to  be  paid  by 
the  treasurer  of  the  county  in  which  the  offence  of  any  person  pro- 
secuted would  have  been  tried  but  for  this  Act ;  and  that  every  such 
VOL.  I.  '^'^ 
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treasurer  or  some  known  agent  shall  attend  the  said  justices  and  judges 
of  oyer  and  terminer  and  gaol  delivery  during  the  sitting  of  the  court, 
to  pay  all  such  orders."  . 

By  sect.  13,  no  indictment  was  to  be  presented  to  the  grand  jury, 
unless  the  prosecutor  had  been  bound  by  recognizance  to  prosecute, 
but  that  section  was  repealed  by  the  9  &  10  Vict,  c,  24,  s.  2,  wherem  it 
is  enacted  "that  bills  of  indictment  may  be  preferred  by  any  person 
before  the  grand  jury  of  the  said  court  for  any  offence  alleged  to  be 
committed  within  the  jurisdiction  of  the  said  court,  in  the  same  manner 
as  may  be  done  before  any  other  grand  jury." 

This  is  now  however  subject  to  the  provisions  of  the  "Vexatious 
Indictments  Act,"  (22  &  23  Vict.  c.  17).     See  post,  Vol.  III.  "  Indict- 
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Sect.  14.  "  It  shall  be  lawful  for  the  court  of  the  lord  mayor  and 
aldermen  of  the  city  of  London,  having  the  government  and  ordering 
of  the  said  gaol  of  Newgate,  to  enter  into  agreement  with  the  justices 
of  the  peace  for  the  said  counties  of  Essex,  Kent,  and  Surrey,  for  the 
support  and  maintenance  in  the  said  gaol  of  Newgate  of  any  prisoner  or 
prisoners  so  committed  or  removed  thereto  under  the  authority  of  this 
Act ;  and  that  the  sum  to  be  paid  for  the  support  and  maintenance  of 
such  prisoner  or  prisoners  in  the  said  gaol  of  Newgate,  and  for  their 
removal  therefrom,  shall  be  after  such  rate  and  in  such  manner  as  shall 
be  settled  and  agreed  by  and  between  a  committee  of  the  said  aldermen 
to  be  appointed  from  time  to  time  by  the  said  court  of  aldermen  and  a 
joint  or  separate  committee  of  the  magistrates  of  the  said  respective 
counties  of  Essex,  Kent,  and  Surrey,  to  be  appointed  at  the  general  or 
quarter  sessions 'of  the  peace  of  the  said  counties  i-espectively  to  be 
holden  next  after  the  first  day  of  January  in  every  year  ;  and  in  case 
the  said  committee,  or  either  of  them,  shall  not  make  such  settlement 
or  agreement  as  aforesaid,  then  the  rate  and  manner  in  which  such 
support  and  maintenance  shall  be  paid  shall,  on  the  application  of  the 
said  committee  of  aldermen  at  any  time  after  the  expiration  of  one 
month  from  the  said  respective  sessions,  be  fixed  and  determined  by 
such  of  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol 
delivery,  or  any  two  or  more  of  them,  as  have  or  shall  have  been 
justices  of  his  Majesty's  superior  courts  of  Westminster ;  and  that  the 
amount  of  such  support  and  maintenance,  to  be  ascertained  in  manner 
aforesaid,  shall  be  paid  by  the  treasurer  of  the  respective  counties  of 
Essex,  Kent,  and  Surrey,  in  such  manner  as  the  said  justices  and 
judges  shall  oi-der  and  direct." 

Sect.  15.  "  The  said  justices  and  judges  of  oyer  and  terminer  and 
gaol  delivery  to  be  appointed  under  the  authority  of  this  Act,  or  any 
two  or  more  of  them,  shall  hold  a  session  for  the  said  city  of  London 
and  county  of  Middlesex,  and  the  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey  hereinbefore  mentioned,  in  the  said  city  of  London  or 
suburbs  thereof,  at  least  twelve  times  in  each  and  every  year  (and 
oftener  if  need  be),  such  times  to  be  fixed  by  general  orders  of  the 
said  court,  which  any  eight  or  more  of  the  said"  judges  of  his  Majesty's 
courts  of  Westminster  are  hereby  empowered  to  make  from  time  to 
time."  • 

Sect.  16.  "It  shall  be  lawful  for  his  Majesty's  Court  of  King's  Bench, 
or  any  judge  thereof,  or  any  commissioner  of  oyer  and  terminer  and 


{a)  This  section  does  not  affect  the 
removal  of  indictments  from  the  Cen- 
tral Criminal  Court  into  the  Queen's 
Bench.  Such  removal  is  entirely 
regulated  by  the  5  &  6  Will.  IV.  c. 
33,  (the  Certiorari  Act,)  and  a  de- 
fendant  removing  such   indictment 


under  the  latter  statute  becomes  lia- 
ble, in  case  of  conviction,  to  pay  the 
prosecutor  the  costs  occasioned  by 
such  removal.  (Reg.  v.  Hawdon,  9 
^owl.  P.  C  1007;  1Q.B.  m ;  post. 
"Oertwran.  ) 
The  judges  of  the  Central  Criminal 
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gaol  delivery  under  this  Act,  being  a  judge  of  any  of  the  superior        Centred 
courts  of- Westminster,  or  the  chief  judge  or  any  other  judge  of  the       Criminal 
Court  of  Bankruptcy,  or  the  recorder  for  the  said  city  of  London  for  the         Court. 

time  being,  if  such  court,  judge,  or  recorder  shall  think  proper,  to  issue  

any  writ  or  -writs  of  certiorari,  or  other  process,  directed  to  his 
Majesty's  justices  of  the  peace  acting  in  and  for  the  cities  of  London 
and  Westminster,  the  liberty  of  the  Tower  of  London,  the  borough  of 
Southwark,  and  the  counties  of  Middlesex,  Essex,  Kent,  and  Surrey, 
or  either  of  them,  commanding  the  said  justices  of  the  peace,  or  any  or 
either  of  them,  to  certify  and  return  into  the  said  court  of  oyer  and 
terminer  and  gaol  delivery  indictments  or  presentments  found  or  taken 
before  the  said  justices  of  the  peace,  or  any  of  them,  of  any  offences 
cognizable  by  virtue  of  this  Act,  and  the  several  recognizances,  exami- 
nations and  depositions  relative  to  such  indictments  and  presentments, 
so  that  the  same  offences  may  be  dealt  with,  tried  and  determined  by 
the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery  ; 
and  also  for  the  like  purpose,  by  writ  or  writs  of  habeas  corpus,  to 
cause  any  person  or  persons  who  may  be  in  the  custody  of  any  gaol  or 
prison  charged  with  any  offences  cognizable  under  this  Act  to  be 
removed  into  the  custody  of  the  keeper  of  the  gaol  of  Newgate." 

The  writs  referred  to  in  this  section,  are  special  writs  to  remove  in- 
dictments cognizable  under  the  statute  at  once  into  the  Central  Crimi- 
nal Court,  without  bringing  them  into  the  Court  of  Queen's  Bench  at 
all,  and  a  writ  will  be  granted  to  remove  such  an  indictment  for  that 
purpose,  in  a  case  where  the  writ  of  certiorari  (which  would  remove  it 
into  the  Queen's  Bench)  is  taken  away.  {Reg.  v.  8Ul,  I  Dear.  C.  C.  10  ; 
21  L.  J.  M.  C.  214.)  In  that  case  the  writ  was  granted  to  remove  an 
indictment  for  false  pretences  found  at  sessions,  notwithstanding  it 
was  forbidden  by  the  7  &  8  Geo.  IV.  c.  29,  s.  53,  to  remove  such  an  in- 
dictment by  certiorari.  It  is  now,  however,  to  be  observed  that  the 
above  statute  is  repealed,  and  the  corresponding  section  in  the  24  &  25 
Vict  c.  96,  no  longer  continues  the  prohibition  on  the  removal  by  cer- 
tiorari of  such  an  indictment. 

Sect.  17.  "  The  justices  of  the  peace  acting  in  and  for  the  said  cities  Quarter  sessions 
of  London  and  Westminster,  the  liberty  of  the  Tower  of  London,  the  tr'Jing^ertSS"' 
borough  of  Southwark,  and  the  counties  of  Middlesex,  Essex,  Kent,  and  offences. 
Surrey,  shall  not,  at  their  respective  general  or  quarter  sessions  of  tlie 
peace  or  any  adjournment  thei-eof,  try  any  person  or  persons  charged 
with  any  capital  offence,  or  with  certain  offences  committed  or  alleged 
to  be  committed  within  the  limits  of  this  Act,"  and  specifically  men- 
tioned. 

But  this  section  is  repealed  by  the  14  &  15  Vict.  c.  55,  s.  13,  which  This  section 
enacts  that  such  repeal  shall  not  be  construed  to  give  authority  to  the  "repealed. 
said  justices  of  the  peace  to  try  any  person  or  persons  for  any  offence 
which  the  justices  of  the  peace  acting  in  and  for  any  county,  riding, 
division,  or  liberty,  are  restrained  from  trying  under  the  5  &  6  Vict. 
c.  38. 

Sect.  18.  "  Every  recognizance  which  shall  have  been  or  shall  be  Ueoognizances 

entered  into  for  the  prosecution  before  his  Majesty's  justices  of  the  for  prosecuting, 

peace  aforesaid  of  any  person  for  any  offence  cognizable  under  this  Act,  £o,"^fo^e  ggg."' 

and  any  recognizance  for  the  appearance  as  well  of  any  witness  to  give  sions  of  peace  to 

evidence  upon  any  bill  of  indictment  or  presentment  for  any  such  be  obligatory  on 
«.  * ,.  i  11   J.1      1  ■        /■  •         persons  entering 

offences  as  of  any  person  to  answer  our  lord  the  king  for  or  concermng  into  same  to 

any  such  offence,  or  to  answer  generally  before  such  justice  of  the  peace,  prosecute,  give 

6VlCL6DC6f  uJCay 

___^ before  justices  of 

oyei'  and  tenninxr 

Court  have  no .  power,  as  such,  to  be  committed  to  Newgate,  to  be 
issue  any  habeas  corpus,  or  other  pro-  tried  for  a  misderaeanour  before  that 
cess,  to  bring  in  a  party  who  is  in  Court ;  and  the  above  16th  section 
custody  of  the  sheriff  of  Middlesex  does  not  apply  to  such  a  case.  (i?.  y. 
on  a  civil  suit,  in  order  that  he  may      Morgan,  1  C.  &  P.  642.) 
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liver over  indict- 
ments found  at 
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justices  of  oyer 
and  terminer 
and  gaol  delivery. 


Justices  to  settle 
officers'  fees,  or  a 
salary,  and  direct 
how  same  shall 
be  paid. 


CTentral  (fftiminal  (JToutt. 

shall,  in  case  any  such  writ  of  certiorari  or  habeas  corpus  he  issued 
for  the  purpose  of  removing  such  indictment  or  presentment  or  such 
person  so  in  custody  as  aforesaid,  be  obligatory  on  the  parties 
bound  by  such  recognizance  to  prosecute  and  appear  and  give  evidence 
and  do  all  other  things  therein  mentioned  with  reference  to  the  indict- 
ment or  presentment  of  the  person  so  removed  as  aforesaid  before  the 
justices  and  judges  of  oyer  and  terminer  and  gaol  delivery  acting  by 
virtue  of  this  Act,  in  like  manner  as  if  such  recognizance  had  been 
originally  entered  entered  into  for  prosecuting  such  offence,  appearing, 
or  giving  evidence,  or  doing  such  other  things  before  the  said  justices 
and  judges  of  oyer  and  terminer  and  gaol  delivery:  provided  that  in 
cases  of  removal  from  the  jurisdiction  of  justices  of  the  peace  for  the 
said  cities  of  London  or  Westminster,  the  liberty  of  the  Tower  of 
London,  the  borough  of  Southwark,  or  counties  of  Middlesex  and 
Surrey,  two  days'  notice,  and  in  case  of  removal  from  the  jurisdiction 
of  the  justices  of  the  peace  for  the  counties  of  Essex  and  Kent  one 
week's  notice,  shall  have  been  given  either  personally  or  by  leaving  the 
same  at  the  place  of  residence  as  of  which  the  parties  bound  by  such 
recogTiizance  are  therein  described,  to  appear  before  the  court  of  oyer 
and  terminer  and  gaol  delivery  instead  of  the  said  other  justices  :  pro- 
vided also,  that  it  shall  be  lawful  for  the  court,  judge,  or  recorder  who 
shall  grant  such  writ  of  certiorari  or  habeas  corpus,  and  it  is  hereby 
required  that  such  court,  judge,  or  recorder  shuU  cause  the  party  apply- 
ing for  such  writ  or  writs,  whether  he  be  the  prosecutor  or  party 
charged  with  such  offence,  to  enter  into  a  recognizance  in  such  sum, 
and  with  or  without  sureties,  as  the  court,  judge,  or  recorder  may  direct, 
conditioned  to  give  such  notice  as  aforesaid  to  the  parties  boimd  by 
such  recognizance  to  appear  before  the  said  court  of  oyer  and  terminer 
and  gaol  delivery  instead  of  before  the  said  other  justices  respectively, 
and  to  do  such  other  things  as  such  court,  judge,  or  recorder  shall 
direct." 

Sect.  19.  "  It  shall  be  lawful  for  the  said  justices  of  the  peace  acting 
in  and  for  the  said  cities  of  London  and  Westminster,  the  liberty  of 
the  Tower  of  London,  the  borough  of  Southwark,  and  for  the  said 
coimties  of  Middlesex,  Essex,  Kent,  and  Surrey,  if  they  shall  think  fit, 
to  certify,  transmit,  and  deliver  to  the  said  justices  and  judges  of  oyer 
and  terminer  and  gaol  delivery  any  indictment  or  presentment  found 
or  taken  before  them  at  their  said  respective  general  or  quarter  sessions 
of  the  peace,  or  at  any  adjournment  thereof,  for  any  offence  or  offences 
cognizable  by  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol 
delivery  by  virtue  of  this  Act,  in  the  same  manner  to  all  intents  and 
purposes  as  the  said  justices  of  the  peace  might  or  could  do  if  the  said 
court  of  oyer  and  terminer  and  gaol  delivery  was  holden  in  the  county 
where  such  indictments  or  presentments  were  found  or  taken." 

Sect.  20.  "It  shall  be  lawful  for  the  said  justices  and  judges  of  oyer 
and  terminer  and  gaol  delivery,  in  sessions  assembled,  and  they  are 
hereby  authorized  and  required  to  ascertain,  make,  and  settle  a  table 
of  fees  and  allowances  to  be  received  and  taken  by  the  several  officers 
of  the  said  court,  and  from  time  to  time  to  alter  and  vary  the  same  as 
may  to  them  appear  just  and  reasonable,  which  said  table  of  fees  and 
allowances  shall  be  hung  up  in  the  court  of  sessions,  and  a  copy  thereof 
transmitted  to  the  clerks  of  the  peace  of  the  said  counties  of  Middlesex, 
Essex,  Kent,  and  Surrey  ;  or  it  shall  be  lawful  for  the  said  justices  and 
judges  to  ascertain,  make,  and  settle  a  salary  in  lieu  of  such  fees  and 
allowances,  to  be  paid  to  the  said  officers  or  either  of  them  for  the  per- 
formance of  their  respective  duties,  as  to  the  said  justices  and  indges 
of  oyer  and  terminer  and  gaol  delivery  shall  seem  reasonable  and  iust 
and  to  order  and  direct  how  and  in  what  manner  and  by  whom  such 
fees  and  allowances  or  salary  shall  be  paid,  and  also  to  order  and  direct 
such  portion  as  they  shall  think  fit  of  the  expense  of  preparing  calendars 
and  sessions  papers,  and  of  other  expenses  incident  to  this  Act  to  b 
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borne  and  paid  by  the  ti-easurer  of  each  of  the  said  counties,  and  such        Central 
portion  shall  be  paid  by  such  treasurers  accordingly  ;  provided  never-       Criminal 
tl'.eless,  that  the  county  of  Middlesex  shall  not  be  liable  to  any  portion         Court. 

qi  the  expense  of  preparing  calendars  or  sessions  papers,  or  of  any   

other  expenses  incident  to  this  Act,  to  which  the  said  county  would 
not  have  been  liable  in  case  this  Act  had  not  been  passed." 

Sect.  21.  "Nothing  herein  contained  shall  hinder  or  prevent,  or  Sessions  of  the 
shall  be  construed  to  hinder  or  prevent,  the  justices  of  the  peace  for  the  ,K?ei°by°the 
said  cities  of  London  and  Westminster,  the  liberty  of  the  Tower  of  sessions  hoMeu 
London,  the  borough  of  Southwark,  and  the  said  counties  of  Middlesex,  i?-'"\"?^°°^ "' 
Essex,  Kent,  and.  Surrey,  from  holding  their  respective  general  or 
quarter  sessions  of  the  peace  in  their  respective  jurisdictions  during 
tlie  sitting  of  the  said  court  of  oyer  and  terminer  and  gaol  delivery  to 
be  held  in  pursuance  of  this  Act  ;  and  that  neither  this  Act,  nor  the 
commissions  of  oyer  and  terminer  and  gaol  delivery  from  time  to  time 
to  be  issued  under  the  authority  of  this  Act,  shall  supersede,  interfere 
with,  or  aifect  any  other  commission  or  commissions  of  oyer  and  ter- 
miner to  be  at  any  time  issued  by  his  said  Majesty,  his  heirs,  and  suc- 
cessors in  the  said  counties  of  Essex,  Kent,  and  Surrey,  or  the  jurisdic- 
tion by  virtue  thereof,  nor  hinder  or  prevent  the  justices  of  oyer  and 
terminer  to  be  from  time  to  time  appointed  by  any  commission  to  be 
issued  under  the  authority  of  this  Act  from  holding  their  respective 
sessions  at  one  and  the  same  time,  it  being  the  true  intent  and  meaning 
of  this  Act,  that  the  justices  to  be  named  and  appointed  in  and  by  any 
other  commissions  of  oyer  and  terminer  and  gaol  delivery  to  be  here- 
after issued  in  the  said  counties  of  Essex,  Kent,  and  Surrey,  shall  have 
the  like  power  and  jurisdiction  to  inquire  of,  hear,  and  determine  all 
offences  by  virtue  of  such  commissions  which  they  would  have  had  if 
this  Act  had  not  been  made :  provided  nevertheless,  that  they  shall 
not  be  required  or  obliged  to  inquire  of,  hear,  and  determine,  or  to 
deliver  the  respective  gaols  or  prisons  of  the  same  last-mentioned 
counties  of  any  person  or  persons  whose  offence  or  offences  are,  can, 
or  may  be  inquired  of,  dealt  with,  tried  and  determined  under  and 
by  virtue  of  the  commissions  of  oyer  and  terminer  and  gaol  delivery, 
to  be  from  time  to  time  issued  under  the  authority  of  this  Act." 
(See  "  Sessions;'  Vol.  V.) 

Sect.  22.  "And  whereas  it  is  expedient  that  persons  charged  with  Authorizing coan 
certain  offences  committed  on  the  high  seas  and  other  places  within  the  *»  try  offeDces 
jurisdiction  of  the  admiralty  of  England,  should  speedily  be  brought  to  Si^BeS*(a°  ** 
trial  ;  be  it  therefore  enacted,  by  and  with  the  authority  aforesaid,  that 
it  shall  and  may  be  lawful  for  the  justices  and  judges  of  oyer  and  ter- 
miner and  gaol  delivery  to  be  named  in  and  appointed  by  the  commis- 
sions to  be  issued  under  the  authority  of  this  Act,  or  any  two  or  more 
of  them,  to  inquire  of,  hear,  and  determine  any  offence  or  offences  com- 
mitted, or  alleged  to  have  been  committed  on  the  high  seas,  and  other 
places  within  the  jurisdiction  of  the  admiralty  of  England,  and  to  deliver 
the  gaol  of  Newgate  of  any  person  or  persons  committed  to  or  detained 
therein  for  any  offence  or  offences  alleged  to  have  been  done  and  com- 
mitted upon  the  high  seas  aforesaid  within  the  jurisdiction  of  the 
admiralty  of  England  ;  and  all  indictments  found  and  trials  and  other 
proceedings  had  and  taken  by  and  before  the  said  justices  and  judges 
of  oyer  and  terminer  and  gaol  delivery  shall  be  valid  and  effectual  to  all- 
intents  and  purposes  whatsoever  ;  and  that  it  shall  and  may  be  lawful 


(a)  An  accessary  before  the  fact  to  IV.  c.  64,  s.  9,  and  the  above  22nd 

a  felony  committed  on  the  high  seas  section,  although  the  person  charged 

within  the  jurisdiction  of  the  admi-  as  the  principal  offender  has  not  been 

ralty  of  England,  may  be  indicted  "  committed  to  or  detained  in  "  the 

and   tried  at  the  Central  Criminal  gaol    of   Newgate    for    his    offence. 

Court    by  virtue  of  the  stats.  7  Geo.  {Reg.  v.  WaUace,  1  O.  Ji  M.  200.) 
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7  wm.  IV.  &  1 

Vict.  c.  7T. 
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made  to  her 
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under  sentence 
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direct  execution 
to  be  done  on 
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for  any  three  of  the  said  justices  and  judges  of  oyer  and  terminer  and 
gaol  delivery  to  order  and  direct  the  payment  of  the  costs  and  expenses 
of  such  prosecutions  in  manner  prescribed  and  directed  by  the  betere 
recited  Act  of  the  seventh  of  George  the  Fourth."  (See  ante,  tit. 
"  Admiralty,"  p.  49.) 

Sect.  23.  "  Nothing  in  this  Act  contained  shall  extend  or  be  con- 
strued to  extend  to  prejudice  or  affect  the  rights,  interests,  privileges, 
franchises,  or  authorities  of  the  lord  mayor,  aldermen,  and  recorder  of 
the  city  of  London,  or  their  successors,  the  sheriffs  of  the  city  of 
London  and  county  of  Middlesex,  for  the  time  being,  or  to  prohibit, 
defeat,  alter,  or  diminish  any  power,  authority,  or  jurisdiction  which  at 
the  time  of  making  this  Act  the  said  lord  mayor,  aldermen,  and 
recorder,  for  the  time  being,  of  tbe  said  city,  did  or  might  lawfully  use 
or  exercise ;  and  that  notwithstanding  any  practice  or  custom  of  the 
said  city  of  London  to  the  contrary,  it  shall  be  lawful  for  the  lord 
mayor's  court  of  the  city  of  London  to  sit  on  any  day  on  which,  any 
session  of  the  peace,  ot/er  and  terminer,  and  gaol  delivery  .shall  be  held 
within  the  said  city  ;  and  that  all  proceedings  of  the  said  lord  mayor's 
court  that  could  or  might  have  been  had  or  taken  if  such  sessions  were 
not  held,  shall  and  may  be  had  and  taken,  any  practice,  custom  or  law 
to  the  contrary  notwithstanding." 

By  7  Will.  IV.  &  ]  Vict.  e.  77,  intituled  "  An  Act  to  assimilate  the 
Practice  of  the  Central  Criminal  Court  to  other  Courts  of  Criminal 
Judicature  within  the  Kingdom  of  England  and  "Wales  with  respect  to 
Offenders  liable  to  the  Punishment  of  Death,"  (17th  July,  1837,) 
reciting,  that  "  it  is  expedient  to  assimilate  the  practice  of  the  Central 
Criminal  Court  to  other  courts  of  criminal  judicature  within  the 
kingdom  of  England  and  Wales  with  respect  to  offenders  liable  to  the 
punishment  of  death  ;"  it  is  enacted,  "  that  from  and  after  the  passing 
of  this  Act  it  shall  not  be  necessary  that  any  report  should  be  made  to 
her  Majesty,  her  heirs  and  successors,  in  the  case  of  any  prisoner  con- 
victed before  the  said  Central  Criminal  Court,  and  now  under  sentence 
of  death,  or  who  may  be  hereafter  convicted  before  such  court  and 
sentenced  to  the  like  punishment,  previously  to  such  sentence  being 
carried  into  execution ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." 

Sect.  2.  "With  respect  to  offenders  now  under  sentence  of  death,  that 
in  case  any  judge,  being  a  judge  of  one  of  the  superior  courts  of  West- 
minster Hall,  before  whom  any  such  offender  has  been  tried,  shall  be  of 
opinion  that  under  the  circumstances  of  such  offender's  case  the  sentence 
of  the  law  ought  to  be  carried  into  effect,  it  shall  be  lawful  for  such 
judge  and  he  is  hereby  i-equired,  as  soon  after  the  passing  of  this  Act  as 
conveniently  may  be,  to  order  and  direct  execution  to  be  done  on  such 
offender  at  such  time  and  place  as  he  shall  think  fit  (the  time  so  to  be 
appointed  not  being  less  than  seven  days  nor  more  than  twenty-one 
days  from  the  making  of  such  order)  ;  and  thereupon  the  sheriff  or 
other  proper  officer  in  whose  custody  any  such  offender  shall  be,  shall 
carry  such  sentence  into  effect  at  such  time  and  place  as  may  be 
specified  in  such  order." 

Sect.  3.  "  That  whenever  any  offender  shall  hereafter  be  convicted 
before  the  said  court  of  any  crime  for  which  such  offender  shall  be 
liable  to  the  punishment  of  death,  and  the  court  shall  be  of  opinion 
that  under  the  particular  circumstances  of  the  case  such  offender  is  a  fit 
and  proper  subject  to  be  recommended  for  the  royal  mercy,  it  shall  aud 
may  be  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  to  direct  the 
proper  officer  then  being  present  in  court  to  require  and  ask  (where- 
upon such  officer  shall  require  aud  ask)  if  such  offender  hath  or 
knoweth  any  thing  to  say  why  judgment  of  death  should  not  be  recorded 
against  such  offender ;  and  in  case  such  offender  shall  not  allege  any 
matter  or  thing  sufficient  in  law  to  arrest  or  bar  such  judt^ment  the 
court  shall  and  may  and  is  hereby  authorized  to  abstain°from'pro- 
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notmcing  judgment  of  death  upon  such  offender,  and  instead  of  pro- 
nouncing such  judgment  to  order  the  same  to  he  entered  of  record,  and 
thereupon  such  proper  officer  as  aforesaid  shall  and  may  and  is  hereby 
authorized  to  enter  judgment  of  death  on  record  against  such  offender 
in  the  usual  and  accustomed  form,  and  in  such  and  the  same  manner  as 
is  now  used,  and  as  if  judgment  of  death  had  actiially  been  pronounced 
in  open  court  against  such  offender  by  the  court." 

Sect.  4.  "  That  a  record  of  every  such  judgment  so  entered  as  afore- 
said shall  have  the  like  effect  to  all  intents  and  purposes  and  be  followed 
by  all  the  same  consequences  as  if  such  judgment  had  actually  been 
pronounced  in  open  court." 

Sect.  5.  "That  whenever  any  offender  shall  hereafter  be  convicted 
before  the  said  court  of  any  offence  for  which  such  offender  shall  be 
liable  to  and  shall  receive  sentence  of  death,  and  the  said  court  shall  be 
of  opinion  that  under  the  circumstances  of  the  case  the  judgment  of  the 
law  ought  to  be  carried  into  effect,  it  shall  be  lawful  for  the  said  court 
and  such  court  is  hereby  required  to  order  and  direct  execution  to  be 
done  on  such  offender  in  the  same  manner  as  any  court  of  assize  ia 
empowered  to  order  and  direct  execution  by  the  law  as  it  stood  before 
the  passing  of  this  Act." 

By  9  &  10  Vict.  c.  24,  s.  2,  provision  is  made  for  the  preferring 
indictments  before  the  grand  jury,  and  the  4  &  5  Will.  IV.  c.  36,  s.  13, 
is  repealed.     See  for  this  provision,  ante,  610. 

By  s.  3,  it  is  recited  that  doubts  have  been  raised  as  to  the  proper 
place  of  trial  where  indictments  have  been  removed  by  writ  of  certiorari 
from  the  Central  Criminal  Court  into  the  Court  of  Queen's  Bench,  and 
it  is  enacted,  "  That  every  writ  of  certiorari  for  removing  an  indict- 
ment from  the  said  Central  Criminal  Court  shall  specify  the  county  or 
jurisdiction  in  which  the  same  shall  be  tried  ;  and  a  jury  shall  be  sum- 
moned, and  the  trial  proceed  in  the  same  manner  in  all  respects,  as  if 
the  indictment  had  been  originally  preferred  in  that  county  or  juris- 
diction." 

By  s.  7,  the  rights  of  the  city  of  London  are  saved. 

By  the  19  &  20  Vict.  c.  16,  the  Court  of  Queen's  Bench  may  order 
the  removal  and  trial  of  indictments  in  the  Central  Criminal  Court  for 
offences  committed  outside  the  jurisdiction  of  the  latter  court. 


615 

Certiorari. 


Such  record  to 
hare  same  effect 
as  if  judgmeDt 
pronounced. 

Court  to  direct 
executioQ  to  be 
done  on  certaia 
offeudera. 


Preferring  bills 
of  indictment 
before  the  grand 
juiy. 

Writs  of  cer' 
ti&rari  of 
indictments  into 
the  Queen's 
Bench  to  specify 
place  of  trial. 


©etttotati* 

I.  The  Nature  of  the  Writ.    Its  Use.     When  it  lies  in  general, 

616. 
II.   What  Proceedings  Removable  hy,  and  on  lohat    grounds 
granted,  621. 
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cognizance required,  632. 

[21  Jm.  1.  c.  8,  S.1 ;  5  if  &  W.  &  M.  c.  n  ;  5  Geo.  II.  c.  19, 
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Natui'e  of  the 
wiit. 


If  defendant  ia  In 
custody,  habeas 
corpus  also. 


Ita  use. 


L  ®i)«  iB-atwrc  of  tje  fflmrit.    Its  ®se.    212a$en  it  lies  in 

general. 

It  is  an  undoubted  prerogative  of  the  crown  to  see  that  all  inferior 
jurisdictions  are  kept  within  their  proper  bounds,  and  on  that  principle 
the  whole  doctrine  of  certiorari  proceeds.  (R.  v.  Berkley,  1  Ken. 
81,  103.)  And  therefore -^he  Court  of  Queen's  Bench  has  by  the 
common  law  in  general  a  right  to  bring  before  it  all  records,  in  order  to 
rectify  wrong  ones  if  rectifiable,  and  if  not  to  quash  them.  This 
general  jurisdiction  is  vested  in  this  court  and  this  court  only  ;  and 
though  records  of  wrong  judgments  might  be  avoided  in  a  collateral 
way,  as  nullities  coram  nonjudice,  that  is  not  sufficient,  and  the  court 
will  not  permit  such  to  exist  {Id).     See  however,  'post,  627. 

The  certiorari  is  a  writ  issuing  out  of  "the  crown  office  in  the  name  of 
the  king  or  queen  regnant,  and  tested  by  the  chief  justice,  which  the 
Court  of  Queen's  Bench,  by  virtue  of  its  superintending  authority  over 
all  courts  of  inferior  criminal  jurisdiction  in  the  kingdom  directs  to  the 
judges  or  officers  of  those  courts,  or  to  justices  at  sessions  or  out  of 
sessions,  commanding  them  to  certify  or  return  the  records  or  proceed- 
ings in  a  judicial  matter  depending  before  them,  to  the  end  that  the 
party  may  have  the  more  sure  and  speedy  justice  before  the  queen,  or 
such  justices  as  she  shall  assign  to  determine  the  cause.  (1  Bac.  Abr. 
Certiorari  [A] ;  Com.  Dig.  Certiorari.) 

It  is  agreed  that  the  Court  of  Queen's  Bench  having  a  general  super- 
intendency  over  all  courts  of  inferior  jurisdiction,  may  award  a  certio- 
rari to  remove  the  proceedings  from  any  of  them,  except  some  particular 
statute  or  charter  invest  them  with  absolute  judicature.  (Rey.  v.  CHll- 
yard,  12  §.  B.  527  ;  17  X.  J.  M.  0.  153 ;  Hawk.  bk.  2,  c.  27,  s.  22.  Bac. 
Ahr.  Certiorari  [R] ;  Com.  Big.  Certiorari  [A  1].) 

Justices  of  the  peace  may  indeed  deliver  or  send  into  the  Queen's 
Bench,  or  remit  to  the  assizes  indictments  found  before  them,  or  recog- 
nizances of  the  peace  taken  before  ttem,  or  foi-ce  recorded  by  them, 
without  any  certiorari.  {Dalt.  c.  195  ;  R.  v.  Turner,  2  L.  G.  G.  265  ; 
B.  V.  Wetherell,  R.  do  B.  381.) 

If  there  be  an  indictment  to  be  removed,  and  the  defendant  be  in 
actual  custody,  it  is  usual  and  proper  to  have  a  habeas  corpus  to 
remove  him,  and  a  certiorari  to  remove  the  record,  unless  any  statutory 
enactment  provides  a  different  course.  (2  Sale  P.  C.  210 ;  R.  v.  Duchess 
of  Kingston,  Cowp.  283.)     See  "Habeas  Corpus,"  Vol.  II. 

The  use  of  a  certiorari  is  for  the  superior  court  the  better  to  consider 
and  determine  the  validity  of  convictions,  orders,  appeals,  proceedings 
on  indictments,  presentments,  and  other  judicial  proceedings,  and  to 
prevent  an  unfair  or  insufficient  trial  or  judgment,  or  the  execution  of  a 
wrongful  judgment  which  it  is  thought  would  take  place  in  the  original 
jurisdiction  ;  (2  Hale,  210  ;)  but  since  the  establishment  of  the  Court  of 
Crown  Cases  Beserved  under  the  11  &  12  Vict.  c.  78,  and  the  passing 
of  the  20  &  21  Vict.  c.  43,  under  which  later  Act  justices  of  the  peace 
state  cases  for  the  opinion  of  one  of  the  superior  courts  at  Westminster 
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and  tte  12  &  13  Vict.  c.   45,  under  which  courts  of  quarter  sessions  1.   What,  it  is, 
state  cases  in  appeals,  the  frequency  of  this  writ  is  much  diminished,     and  use  of. 
(See  16  &  17  Vict.  c.  30,  c.  4.)  

On  the  removal  of  an  indictment  the  trial  will  be  either  at  bar,  or  at  piace  and  mode 
nisi  prius  (see  Reg.  v.  Palmer,  5  S.  &  B.  1024)  by  a  jury  of  the  county  of  trial, 
out  of  which  the  indictment  is  brought,  unless  otherwise  provided  by 
statute,  [as  for  instance  where  the  indictment  is  removed  from  the 
Central  Ci'iminal  Court  under  9  &  1 0  Vict.  c.  24,  s.  3,  or  into  the  same 
court,  under  the  19  &  20  Vict.  c.  16,]  and  if  a  fair  and  impartial  trial 
cannot  be  had  in  such  county  or  jurisdiction  the  court  wiU  on  a  sugges- 
tion entered  on  the  record  order  it  to  be  tried  in  the  next  adjoining  one. 
(3  Burr.  1330,  6  T.  R.  195  ;  B.  v.  Holden,  b  B.di:  Ad.  354).     A  special  Special  jury. 
jury  may  be  obtained  in  the  superior  court  in  cases  of  misdemeanour, 
(6  Geo.  TV.  c.  50,  s.  30,  5  T.  R.  626  ;  and  see  16  &  17  Vict.  c.  30,  s.  4,) 
and  more  time  for  the  trial  may  be  thus  obtained,  or  it  may  be  brought 
on  more  expeditiously  than  in  the  inferior  court.     So  after  a  special 
verdict  on  an  indictment,  the  proceedings  may  be  removed  by  certio-  ^^^^  verdict. 
rari  in  order  to  obtain  the  opinion  of  the  superior  court  (2  Ld.  Raym. 
1577).    And  if  it  is  necessary  to  issue  process  of  outlawry  against  the 
defendant  in  those  places  where  the  justices' authority  does  not  extend, 
the  usual  course  is  to  remove  the  indictment,  and  proceed  to  outlawry 
in  the  Court  of  Queen's  Bench.    (2  fibsfe,  210.)     See  "  Process." 

Also  on  the  part  of  an  indicted  defendant  this  writ  may  be  of  advan-  On  part  of 
tage  for  the  purpose  of  enabling  him  to  plead  her  Majesty's  pardon,  deiendant. 
(2  Hale,  210,)  and  also  to  have  a  decision  of  the  superior  court  on  a 
demurrer  in  the  court  below  ;  for  the  Court  of  Crown  Cases  Reserved 
have  no  jurisdiction  to  decide  questions  raised  on  demurrer.    So  also 
where  the  defendant  is  a  public  officer  and  his  attendance  is  necessary 
where  he  resides  (1  Chit.  R.  571,  notes),  this  will  be  desirable.     And  in  To  obtain  a  view. 
order  to  compel  a  view  of  premises  in  respect  whereof  an  indictment  is 
preferred  (1  Sess.  Gas.  180,  2  Barnard,  214 ;  see  16  &  17  Vict.  c.  30,  s.  4,) 
or  to  obtain  a  new  trial  on  the  merits  if  necessary,  which  an  inferior  jf ^^  t^j^, 
tribunal  cannot  grant.     (13  East.  416,  n.  Fort.  198.) 

When  it  lies  in  general.'] — Except  where  a  statute  otherwise  directs,  when  it  lies, 
this  writ  of  certiorari  lies  in  all  judicial  proceedings  in  which  a  writ  of 
error  does  not  lie  (a),  and  it  is  a  consequence  of  all  inferior  jurisdic- 
tions erected  by  Act  of  Parliament  to  have  their  proceedings  returnable 
in  the  Queen's  Bench.     {Oroenvelt  v.  Burwell,  1  Ld.  Raym.  469  ;  R.  v. 

Inhahitarits   of ,   in    Glamorganshire,   1   Ld.  Raym.  580  ;  R.  v. 

Justices  of  Cashiohury,  Z  D  &  R.  35.)  And  therefore  a  certiorari  lies  to 
justices  of  the  peace,  even  in  such  oases  which  they  are  empowered  by 
statute  finally  to  hear  and  determine  ;  and  the  superintendency  of  the 
Court  of  Queen's  Bench  is  not  taken  away  without  express  words. 
(2  Hawk.  a.  27,  s.  23.) 

The  writ  of  certiorari  may  however  be  used  as  ancillary  to  a  writ  of 
error  for  the  purpose  of  bringing  up  some  proceedings  not  returned  on 
the  writ  of  error  oa  diminution  being  alleged,  and  perhaps  in  some 
rare  cases  for  the  purpose  of  a  writ  of  error  being  brought  afterwards. 
{Reg.  V.  Lees,  27  L.  J.  Q.  B.  403.) 


(a)  Id  this  respect  the  proceeding  had  become  too  frequent,  (see  8  T.  R. 

by  certiorari  differs  from  a  right  of  542,)  did  not  begin  to  prevail  till  the 

appeal.    A  certiorari  always  lies  un-  beginning  of  the  reign  of  Will.  III., 

less  it  is  expressly  taken  away,  and  not  long  after  the  introduetii  m  of  ap- 

au  appeal  never  lies  unless  it  is  ex-  peal  to  the  sessions,  which  came  into 

pressly  given  by  statute.    (iJ.  v.  Han-  general  use  towards  the  latter  end  of 

son,  i  B.&  Aid.  621.)     The  practice  the    reign    of   Charles    II.     (Paley, 

of  taking  away  the  certiorari  by  sta-  Conv.  5  th  ed.  by  Macnamara,  403.) 
tute,  which  Lord  Kenyon  thought 
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The  proceeding  by  certiorari  differs  from  a  right  of  appeal  in  this, 
that  it  always  lies,  unless  it  is  taken  away  by  express  word.s,  (B.  v. 
Gillyard,  3  N.  S.  0.  207  ;  12  Q.  B.  527  ;  R.  v.  Hanson,  i  B.  &  Aid. 
521,)  while  an  appeal  never  lies  unless  it  is  expressly  given  by  statute. 
(J?.  V.  Hanson,  ubi  sup.) 

For  the  certiorari,  being  a  beneficial  writ  for  the  subject,  cannot  be 
taken  away  without  express  words.  If,  therefore,  a  statute  authorizing 
a  summary  conviction  before  a  magistrate,  give  an  appeal  to  the 
sessions,  who  are  directed  to  hear  and  finally  determine  the  matter,  it 
does  not  take  away  the  certiorari,  even  after  such  an  appeal  made  and 
determined.  {B.  v.  Jukes,  8  T.  B.  542.)  So,  although  the  Conventicle 
Act,  (22  Car.  II.  c.  1,)  enacted  that  "  no  other  court  whatsoever  should 
intermeddle  with  any  causes  of  appeal  upon  that  Act,  but  that  they 
should  hi  finally  determined  in  the  quarter  sessions  only ;"  yet  it  was 
decided  that  the  Court  of  Queen's  Bench  was  not  ousted  of  its  right  by 
certiorari.  {B.  v.  Moreley,  4  Burr.  1040.)  Also  it  was  there  said,  that 
the  words  above  mentioned  only  meant  that  the  facts  should  not  be  re- 
examined.    {Id.) 

So  where  a  new  offence  is  created  by  statute  and  directed  to  be  tried 
in  an  inferior  court,  if  such  court  be  established  according  to  the  course 
of  common  law,  all  the  common  law  consequences  attach  upon  the  pro- 
ceedings, one  of  which  is,  that  the  indictment  may  be  removed  into  the 
Court  of  Queen's  Bench.  (iJ.  v.  Wordley,  AM.SS.  508 ;  B.  v.  Huhe, 
6  T.  R.  542  ;  and  see  R.  v.  Rogers,  t  B.  &  Aid.  773 ;  Hartley  v.  Hooker, 
Coiop.  524.)  Thus  an  indictment  for  non-repair  of  a  highway  ordered 
under  the  5  &  6  Will.IV.  c.  50,  s.  95,  is,  notwithstanding  the  certiorari 
is  taken  away,  removable  in  respect  of  any  matter  or  thing  done  or 
transacted  in  or  relative  to  the  execution  of  the  Act,  since  such  in- 
dictment is  found  according  to  the  course  of  the  common  law.  {Reg. 
V.  Inhabitants  of  London,  3  H.  d:  B.  547  ;  23  L.  J.  M.  0.  129.) 

But  the  writ  of  certiorari  may  be  taken  away  by  statute,  although  no 
appeal  is  given  to  the  sessions.  {B.  v.  Justices  of  St.  Albans,  5  D.  &  R. 
538  ;  Z  B.  &  C.  698.)  Or  although  an  appeal  is  given  to  the  sessions, 
and  they  make  an  order  subject  to  a  c&se.  {R.  v.  Middlesex,  8  B.  <6  B. 
117;  4  1).  &R.M.  a  41.) 

And  generally,  when  thus  taken  away,  the  court  will  not  directly  or 
indirectly  in  any  manner  enable  a  defendant  to  remove  proceedings 
before  it.  (See  B.  v.  Eaton,  2  T.  B.  472  ;  B.  v.  Justices  of  Yorkshire, 
\  A.  &  E.  563.)  Nor  will  they  interfere  so  as  to  review  the  pro- 
ceedings by  mandamus.  (B.  v.  Yorkshire,  5  B.  d;  Ad.  1003  ;  Z  N.&  M. 
23.) 

^nd  general  words  in  an  Act  taking  away  the  certiorari  will  not  bind 
I  tt.      jf   St      *^®  crown,  unless  such  an  intention  is  to  be  collected  from  other  parts 
.■4-^'irL  Tf  %)f  the  Act.     {R.  v.  AUm,  15  East,  333,  342  ;   B.  v.  Anon,  2  Chit: Rep. 

If  >■  a.  S-^^^  '  ^-  ■^^  ^"^^'  ^  ^-  -^-  ^^^  '  ^-  '^-  -0«^»'««'  5  T.  B.  626  ;  R.  v.  Cumber- 
ff  '  f  T~w*iand,  6  id.  194.)  And  it  seems  that  the  attorney-general  may  in  all 
dases  lave  a  certiorari  on  behalf  of  the  defendant.  (1  East,  303,  n.  ; 
4  Burr.  2458  ;  but  see  B.  v.  Bwgess,  1  Ld.  Kenyan,  135  ;  and  see  16  & 
17  Vict.  c.  30,  s.  4.)  And  this  rule,  that  a  statute  taking  away  the 
certiorari  does  not  bind  the  crown  unless  named,  is  not  limited  to  cases 
where  the  crown  has  an  actual  interest,  but  extends  to  all  prosecutions 
in  the  name  of  the  Queen.  And  the  rule  is  not  defeated  by  the  pro- 
secutor having  become  nominally  defendant,  as  where  a  conviction  has 
been  quashed  at  sessions,  with  costs  to  be  paid  by  the  prosecutor,  and 
he  seeks  to  quash  the  order  of  sessions.  (JR.  v.  Boultbee,  4  A.  db  E.  498, 
499.) 

An  enactment  taking  away  the  writ  of  certiorari,  in  respect  of  orders 
on  convictions  made  under  it,  does  not  extend  to  an  order  or  conviction 
made  entirely  without  jurisdiction,  though  pretended  to  be  made  under 
the  Act.  {Reg.  v.  Bolton,  1  Q.  B.  66  ;  Reg.  v.  Justices  of  St.  Albans,  22 
Z.  J.  M.  C.  142  ;  Reg.  v.  Wood,  5  E.  S  B.  49  ;  21  L.  J.  M.  O.  130  •  iJ  v 
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Justices  of  Derbyshire,  2  Ld.  Kenyan,  209 ;  JJ.  v.  Fowler,  \  A.  &  E.  836  ;   1.  What  it  is, 
R.   V.    Justices  of   Yorkshire,  5  T.  R.  629 ;   R.  v.  Justices  of  Somer-     and  use  of. 

setshire,  b  B.  &  d.  816  ;  Ex  parte  Henn,  6  Ir.  C.  L.  R.  243.)    But  a 

distinction  has  been  taken  between  where  the  order  is  clearly  in  excess 
of  jurisdiction,  and  where  there  is  a  doubt  on  the  matter.  {Reg.  v. 
Hyde,  21  L.  J,  M.  G.  94.)  But  where  by  a  clause  in  a  statute  it  is 
provided  that  no  summary  conviction  under  it  shall  be  removed  by 
certiorari,  and  upon  the  face  of  a  conviction  it  may  be  that  the  justices 
have  no  jurisdiction,  or  that  having  ji^risdiction  they  have  omitted 
to  set  it  forth,  the  defendant  cannot  obtain  a  certiorari  to  remove  such 
conviction,  unless  he  showed  by  affidavit  that  there  was  no  jurisdic- 
tion ;  {R.  V  Long,  1  M.  &  R.Vi'^  ;)  and  though  an  order  or  conviction 
show  jurisdiction  on  the  face  of  it,  the  court  will  receive  affidavits 
to  show  whether  in  fact  there  was  jurisdiction  or  not  and  grant  or 
refuse  a  certiorari  thereupon.     {Reg.  v.  Bolton,  1  Q.  B.  66.) 

But  if  upon  a  certiorari  to  remove  an  order  of  sessions  relating  to  an  Where  ovder 
order  of  removal,  the  clerk  of  the  peace  returned  the  original  order,  the  "'  sessions  gnod 
order  of  sessions,  and  a  statement  of  facts,  from  which  it  appeared  that  and  no  case    ' ' 
the  notice  of  the  groimds  of  appeal  was  insufficient  under  the  4  &  5  8tated> 
Will.  IV.  c.  76,  s.  81,  it  was  held  that  as  the  order  of  sessions  was  good 
on  the  face  of  it,  and  the  sessions  had  not  stated  any  case  for  the 
opinion  of  the  court,  the  statement  of  the  clerk  of  the  peace  could  not 
be  noticed.     {Reg.  v.  Inhabitants  of  Abergele,  5  A.  <b  E.  795.) 

A  verdict  and  judgment  of  a  sheriff's  jury  recorded  under  the  50th  Inquisitions  of 
section  of  the  8  &  9  Vict.  c.  18,  by  which  compensation  has  been  sheriff's  jury, 
assessed  under  the  68th  section  of  that  Act  will  be  removed  by 
certiorari  for  excess  of  jurisdiction,  if  it  has  been  assessed,  in  respect 
of  matters  which  are  not  the  subject  of  compensation,  notwithstanding 
the  certiorari  is  taken  away  by  the  statute  ;  {Re  Penny,  7  E.  dh  B.  660 ; 
26  L.  J.  Q.  B.  225  ;)  and  such  excess  of  jurisdiction  may  be  shown  by 
affidavit ;  {ibid.;)  but  a  certiorari  will  not  be  granted  to  bring  up  the 
inquisition  of  a  compensation  jury,  unless  defects  in  the  inquisition 
be  positively  sworn  to.  Thus,  where  a  statute  directed  that  a  rail- 
way company  should  not  take  lands  unless  set  out  in  a  schedule  to  the 
Act  or  certified  by  justices  to  have  been  omitted  by  mistake,  it  was 
held  not  sufficient  to  show  that  the  lands,  which  were  the  subject  of  the 
inquisition,  were  not  in  the  schedule  without  negativing  the  fact  of  the 
certificate.  {Reg.  v.  Manchester  and  Leeds  Railway  Company,  8  A.  <&  E. 
413.) 

Where  a  proceeding  operates  upon  something  not  within  the  Act, 
parties  cannot  put  themselves  out  of  the  reach  of  the  court  by  inserting 
something  in  their  proceedings,  which  is  within  the  jurisdiction  con- 
ferred by  the  Act,  so  that  a  certiorari  will  lie  in  such  a  case,  although 
it  is  taken  away  with  respect  to  any  proceeding  in  pursuance  of  the 
Act.  {Reg.  V.  Hull  Bock  Company,  3  Rail.  Gas.  795  ;  South  Wales 
Railway  Company  v.  Richards,  6  Rail.  Cos.  197 ;  18  L.  J.  Q.  B.  310.) 

And  where  the  certiorari  is  taken  away  in  respect  of  any  proceeding 
taken  in  pursuance  of  an  Act  of  Parliament,  if  the  proceedings  are  pro- 
perly originated,  any  irregularity  or  informality  or  interlocutory  pro- 
ceedings will  not  render  the  whole  proceeding  liable  to  be  reviewed  ; 
{R.  v.  Carson,  3  D.  &  R.  36  ;  Reg.  v.  Sheffield,  Ashton-under-Lyne,  and 
Manchester  Railway  Company,  \\  A.  <h  E.  194  ;)  but,  on  the  other  hand, 
where  the  proceeding  pretended  to  be  taken  under  the  Act  was  had 
locally  or  visibly  without  jurisdiction,  it  will  be  treated  as  a  nullity  and 
as  the  act  of  a  stranger,  and  in  that  case  also  no  certiorari  will  be 
granted.  {Reg.  v.  Bristol  and  Exeter  Railway  Company,  11  A.  &  E. 
202  ;  Reg.  v.  Lancaster  and  Preston  Junction,  6  Q.  B.  759  ;  14  L.  J. 
Q.  B.  84.) 

And  where  an  indictment  was  framed  for  an  offence  created  by  a 
statute  taking  away  the  certiorari,  and  contained  also  counts  for 
another  offence,  as  to  which  it  was  not  taken  away,  the  writ  was  held 
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issuable.     (R.  v.  Saunders,  5  D.  S  B.  611  ;   and  see  R.  v.  Fowler,  1 
A.  &E.  836.) 

Although  a  statute  prohibits  the  removal  of  an  indictment  by 
certiorari  into  any  superior  court,  if  a  subsequent  statute  gives  permis- 
sion for  its  removal  into  a  court  of  jieculiar  jurisdiction  where  no  such 
prohibition  exists,  the  restriction  on  the  certiorari  is  gone  altogether 
as  against  the  Queen's  Bench.  {Reg.  v.  Brier,  14  Q.  B.  668  ;  19  L.  J. 
M.  C.  121  ;  but  see  R.  v.  Marl;  Terrel,  2  T.  B.  735.) 

The  Central  Criminal  Court  Act  rather  authorizes  the  making  of  an 
order  in  the  nature  of  a  certiorari  than  the  issuing  of  a  certiorari,  for 
the  latter  writ  would  remove  the  indictment  into  the  Queen's  Bench  at 
once.     {Reg.  v.  SiU,  1  Dears.  G.  C.  10  ;  21  L.  J.  M.  C.  214.) 

And  if  the  certiorari  is  taken  away  with  respect  to  any  order  or  rate 
allowed  or  confirmed  on  appeal,  but  the  court  of  quarter  sessions,  which 
decided  on  the  appeal,  was  in  part  composed  of  persons  having  an 
interest  in  the  matter,  it  was  held  that  the  clause  prohibiting  a  certio- 
rari did  not  apply,  as  the  coui-t  was  improperly  constituted,  and  the 
order  of  quarter  sessions  was  quashed,  although  it  did  not  appear  that 
there  had  been  any  undue  partiality  shown.  But  if  a  party  to  the 
appeal,  knowing  of  the  interest,  expressly  or  impliedly  assent  to  the 
■  interested  magistrate  acting,  such  party  cannot  afterwards  make  the 
objection.  {Reg.  v.  Cheltenham  Commissioners  of,  <fcc.,  1  Q.  B.  467 ;  10 
L.  J.  M.  C.  99.) 

A  certiorari  will  go  to  remove  or  quash  an  order  confirming  a  con- 
viction on  appeal,  in  which  interested  justices  have  taken  part  prepara- 
tory to  an  application  for  a  mandamus  to  the  court  to  enter  continu- 
ances and  hear  the  appeal.  {Re  Hopkins,  E.  B.  <k  E.  100  ;  4  Jur.  N.  is. 
529.)  In  that  case  the  justices  at  sessions  confirmed  a  couviction  for 
travelling  ia  a  second  class  carriage  with  a  third .  class  ticket  contrary 
to  the  bye-laws  of  a  railway  company,  some  of  the  justices  so  acting 
being  shareholders  in  the  company,  and  the  information  being  preferred 
on  behalf  of  the  company  by  their  superintendent  of  police ;  {ibid. ;)  and 
the  court  quashed  a  conviction  made  under  the  "  Salmon  Fishery  Act, 
1861,"  where  the  convicting  justices  were  active  members  of  an  associa- 
tion for  the  preservation  of  salmon,  {Beg.  v.  Allen,  ^  B.  d:  S.  915  ;  33 
L.  J.  M.  G.  98,  post,  628,  631.) 

And  where  by  the  words  of  a  statute  the  certiorari  is  taken  away,  but 
by  its  general  tenor  that  is  only  done  to  give  the  option  of  appeal  to 
the  sessions,  the  right  of  proceeding  by  certiorari  is  only  barred  by  the 
party  adopting  the  method  of  appeal.  On  a  motion  to  remove  by  cer- 
tiorari a  conviction  by  a  justice  on  stat.  16  Geo.  III.  c.  30,  (now  re- 
pealed by  7  &  8  Geo.  IV.  c.  27,)  to  prevent  the  stealing  of  deer,  it  was 
objected  that  no  certiorari  lay  ;  for  by  the  23rd  section  it  is  enacted, 
that  no  conviction  or  judgment  should  be  removed  by  certiorari.  But 
the  court  were  of  opinion  that  the  result  of  the  several  provisions  in  the 
Act  was,  that  the  defendant  had  an  option  either  to  remove  the  pro- 
ceedings from  before  the  convicting  justice  by  certiorari,  or  to  appeal  to 
the  sessions  ;  that  if  he  had  adopted  the  latter  mode,  the  certiorari 
would  have  been  barred,  but  not  in  the  foi-mer  case.  {R.  v.  Eaton,  2 
T.  B.  89.) 

Where  a  statute  imposed  penalties  to  be  recovered  on  summary  con- 
viction, and  took  away  the  right  of  certiorari,  and  a  later  statute  on  the 
same  subject  imposed  additional  penalties  on  other  persons,  and  con- 
tained a  clause  by  which  it  was  provided  that  all  the  ^ow&rs,  provisions, 
exemptions,  penalties,  forfeitures,  payments,  remedies,  matters  and 
things  contained  in  the  former  Act  should  be  as  effectual  for  carrying 
the  same  into  execution  as  if  re-enacted;  it  was  held,  on  a  conviction 
on  the  latter  statute,  that  the  clause  in  the  former  statute  taking  away 
certiorari  was  extended  by  inference  to  the  new  statute,  (ij.  v.  Fell,  1 
B.db  Ad.  380.)  A  river  navigation  Act  provided  that  no  proceeding  to 
be  taken  in  pursuance  thereof  should  be  removed  by  certiorari  :  by  a 
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subsequent  statute  for  improving  tlie  same  navigation,  it  was  enacted       2.   What 
that  all  the  powers,  provisions,  exemptions,  rules,  remedies,  regulations,    Proceedings 
penalties,  forfeitures,  articles,  matters  and  things  whatsoever  contained  removable  hy, 
in  the  former  Act  should  be  in  full  force,  and  extend  to  and  be  applied  <tc. 

and  enforced  as  to  that  Act  aaid  the  matters  therein  contained,  in  as  full   

a  manner  to  all  intents  and  purposes  as  if  therein  re-enacted  ;  it  was 
held,  that  these  were  sufficient  words  to  take  away  the  certiorari  on 
proceedings  under  the  latter  Act.  (iJ.  v.  Justices  of  Yorkshire,  W.  R  1 
A.  &  E.  563.) 

And  where  a  statute  provided  "  That  no  order  made  touching  or 
concerning  any  of  the  matters  in  this  Act  contained,  or  any  proceeding 
to  be  had,  touching  the  conviction  of  any  offender  against  this  Act, 
shall  be  removable  by  certiorari"  and  an  appeal  was  given  to  the 
quarter  sessions,  but  nothing  was  said  about  the  certiorari  with  respect 
to  the  judgment  of  quarter  sessions,  but  without  the  conviction  the 
order  of  quarter  sessions  could  not  be  removed,  those  words  were 
held  to  prohibit  a  certiorari  to  the  quarter  sessions.  {Reg.  v.  Cook,  1 
Bowl.  N.  S.  300  ;  5  Jm.  1181.) 

And  where  the  clause  taking  away  the  certiorari  is  placed  after 
clauses  relating  to  summary  convictions  and  before  the  clause  giving  au 
appeal  from  such  convictions,  the  collocation  of  the  clauses  does  not 
prevent  the  certiorari  clause  applying  to  the  appeal  clause.  {Reg.  v. 
Justices  of  Lindsey,  2  N.  S.  0.  66.) 

The  Court  of  Queen's  Bench  is  in  the  habit  of  granting  a  certiorari  T"  remove 
to  bring  up  depositions  before  them,  in  order  to  have  prisoners  bailed     ^P"^""'"^- 
on  their  own  application,  but  not  in  order  to  assist  a  prosecutor  to  get 
a  committal.     {Reg.  v.  Dean,,  2  Q.  B.  732  ;  per  Lord  Denman.) 

But  on  applying  for  the  writ  of  certioi-ari  to  remove  depositions 
with  a  view  to  admit  to  bail  a  party  committed  upon  them  on  trial,  the 
uniform  practice  is  to  produce  copies  of  the  depositions,  verified  by 
affidavit,  and  on  them  to  found  the  application.  {Reg.  v.  Ba/rthelemy, 
1  Dears.  C.  G.  60  ;  17  Jur.  184.) 


II.  S2a$at  ^rocfrtings  wmobaile  ig,  anti  on  toi&at  (!BfcountJS 

fitanlrt. 

In  general.'} — A  certiorari,  does  not  lie  to  remove  other  than  judicial  in  general, 
acts,  ante,  617.  Therefore  it  does  not  lie  to  remove  a  mere  order  of 
court  or  warrant  issued  by  a  magistrate  ;  {R.  v.  Lloyd.  Cald.  309  ;  R.  v. 
Lediard.  Say.  6  ;)  nor  a  poor  rate  ;  {R.  v.  Inliabs.  of  Uttoxeter,  2  Stra. 
932,  975  ;  R.  v.  King,  2  T.  R.  235  ;  R.  v.  Wavell,  1  Dougl.  116  ;  see 
Reg.  V.  Justices  of  Middlesex,  Q  A.de  E.  541 ;)  nor  an  assessment  of  the 
land-tax ;  {R.  v.  King,  2  T.  R.  234  ;)  nor  a  warrant  of  distress  to 
levy  a  poor  rate  ;  {Ex  parte  Taunton,  1  Dowl.  P.  C.  54  ;)  nor  an  ap- 
pointment of  a  surveyor  under  the  Highway  Act,  (13  Geo.  III.  o.  78,) 
when  that  Act  was  in  force  ;  (R.  v.  Justices  of  St.  Albans,  5  D.  <&  R. 
538  ;  ^  B.  S  C.  698  ;)  nor  such  an  instrument  as  a  resolution  of  a  ves- 
try ;  {In  re  Constables  of  Hipperholme,  5  Dowl.  S  L.  79  ;)  but  the  ap- 
pointment of  paid  constables  by  justices  in  special  'sessions  under  6  & 
6  Vict.  c.  109,  may  be  brought  up  ;  {ibid. ;)  nor  as  a  certificate  by  a 
clergyman  and  overseer,  pursuant  to  the  8  &  9  Vict.  c.  100,  s.  48,  for 
the  reception  of  a  pauper  lunatic  into  a  licensed  house  for  the  reception 
of  lunatics  ;  {Reg.  v.  The  Inhabitants  of  Hatfield  Peverel,  14  Q.  B.  298  ; 
18  L.  J.  M.  G.  225  ;)  nor  a  license  for  the  sale  of  beer  granted  by  a 
collector  or  supervisor  of  excise  under  the  Board  of  Inland  Revenue. 
{Reg.  V.  Overseers  of  Salford,  18  Q.  B.  687  ;  21  L.  J.  M.  C.  223.) 

A  provisional  order  of  a  secretary  of  state  under  the  11  &  12  Vict.  c. 
3  and  21  &  22  Vict.  c.  98,  empowering  a  local  board  to  put  in  force  the 
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Lands  Clauses  Consolidation  Act,  with  respect  to  the  purchases  of  land, 
is  not  a  judicial  order,  and  has  no  validity  until  it  has  been  confirmecl 
by  Act  of  Parliament,  and  is  therefore  not  removable  by  certim-ari. 
(Frewen  v.  Local  Board  of  Health  of  Hastings,  34  L.  J.  Q.  B.  159.) 

And  orders  of  the  Poor  Law  Commissioners  are  removable  into  the 
Court  of  Queen's  Bench  only  by  the  106th  section  of  4  &  5  Will.  IV.  c. 
76  ;  but  an  appointment  of  overseers  prior  to  the  New  Poor  Law  Act 
could  be  removed  by  certiorari.  {H.  v.  Warwick,  2  Stra.  991 ;  see  R.  v. 
Justices  of  Somersetshire,  \  D.  &  R.  443.) 

Articles  of  the  peace  may  be  brought  up  from  quarter  sessions,  and 
the  order  to  find  sm-eties  therewith,  and  the  court  will  examine  into 
the  sufficiency  of  the  articles  to  warrant  the  order.  (Re  Durm,  4 
P.  &  D.  415  ;  5  Jur.  721.) 

Formerly  recognizances  entered  into  at  quarter  sessions  to  keep 
the  peace  must  have  been  brought  up  by  certiorari,  in  order  to  be 
estreated ;  (Jn  re  White,  1  N.  S.  C.  9  ;  see  R.  v.  Justices  of  York- 
shire, W.  R.,  7  A.  S  E.  583  ;)  but  the  court  has  refused  to  remove  a 
recognizance  before  justices  of  oyer  and  terminer,  &c.,  because  the  court 
below  is  most  proper  to  judge  upon  the  whole  circumstances  of  the 
case,  which  are  equitably  to  be  considered  whether  it  ought  to  be 
estreated  or  not ;  (2  Hawk.  c.  27,  s.  33  ;  Lofft,  Zil  ;)  but  now  by  the  16 
&  17  Vict.  c.  30,  s.  2,  the  court  of  quarter  sessions  is  made  the  tribunal 
to  declare  such  recognizances  forfeited. 

A  presentment  by  a  court  of  sewers  is  removable  ;  {Reg.  v.  Baker,  28 
L.  J.  Q.  B.  377  ;)  or  at  a  court  leet  for  a  nuisance ;  {Cowp.  458  ;)  and  so 
also  is  an  information  at  a  quarter  sessions  for  exercising  a  trade 
without  having  served  an  apprenticeship.     {Gowp.  369.) 

An  order  of  quarter  sessions  that  no  officer  of  the  court  should  take 
any  fee  from  defendants  in  misdemeanour  is  a  judicial  order ;  (Reg. 
V.  Coles,  8  Q.  B.  75  ;  15  L.  J.  M.  C.  10  ;)  or  an  order  of  quarter  sessioua 
allowing  or  disallowing  items  in  the  county  treasurer's  accounts.  (See 
R.  V.  Saunders,  S  E.  d  B.  763 ;  24  L.  J.  M.  C.  45.) 

A  certiorari  will  lie  to  bring  up  a  record  of  an  acquittal  from  quarter 
sessions  as  well  as  other  proceedings  before  justices ;  (Jackson  v.  Oah, 
11  Jur.  1105  ;)  or  an  order  that  barristers  shall  have  pre-audience  ia 
court.     {Reg.  v.  Denbighshire,  2  N.  S.  C.  422.) 

The  certiorari  can  only  require  the  return  of  the  record  of  quarter 
sessions  in  removal  oases,  that  is  to  say,  the  original  order  of  removal 
and  the  proceedings  of  the  sessions  thereon  upon  the  hearing,  and 
therefore  the  examination  whereon  the  original  order  of  removal  was 
made  cannot  be  required.  {Reg.  v.  Justices  of  West  Riding,  12  L.  J. 
M.  G.  15  ;  Reg.  v.  Inhabitants  of  Rotherham,  id.  17  ;  Reg.  v.  Justices  of 
Bucks;  3  Q.  B.  800.)  And  it  will  go  to  bring  up  an  order  of  removal 
for  defects  apparent  on  the  face  of  it,  although  a  right  of  appeal  to  the 
quarter  sessions  was  given  to  the  party  applying  which  had  not  been 
exercised.  (Reg.  v.  Beathwayt,  2  AT.  S.  240  ;  15  L.  J.  M.  G.  48 ;  R.  v. 
Woollats,  2  N.  iS.  G.  5  ;  7  Q.  B.  516  ;  14  L.  J.  M.  G.  157.) 

A  consent  and  approbation  of  commissioners  to  the  making  of  a 
bridge  under  33  Geo.  III.  c.  95,  for  making  the  Aberdai-e  Canal  given 
after  holding  a  meeting,  and  having  evidence  and  argument  pro  and 
con.  between  the  proprietors  of  the  canal  and  the  owners  of  property  is 
a  judicial  act.  {Reg.  v.  Aberdare  Caiial  Gompany,  14  Q.  B.  854;  19  i. 
J.  Q.  B.  251.) 

Inquisitions  for  assessing  compensations  to  the  owners  of  lands  under 
the  Lands  Clauses  Consolidation  Act,  and  the  judgment  thei-eupon, 
may  be  removed  by  certiorari.  (Reg.  v.  Manchester  and  Leeds  Railuoay 
Gompany,  X  P.  S  I).  164  ;  see  ante,  619.) 

When  an  Act  of  Parliament  for  making  a  railway  directed  that 
inquisitions  for  assessing  compensation  to  the  owners  of  lands  required 
by  the  company  should  be  taken  before  the  sheriff  of  the  county,  and 
that  such  inquisitions  and  judgments  thereupon  should  be  kept  by  the 
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clerk  of  the  peace  among  the  records  of  the  county,  and  be  deemed       2.  Wkat 
records  to  all  intents,  &c.  :  it  was  held,  first,  that  a  certiorari  lies  even    Proceedings 
after  judgment  to  remove  such  an  inquisition  ;  secondly,  that  the  rule  removable  by, 
to  show  cause  why  the  writ  should  not  issue  was  properly  directed  to  Sc. 

the  clerk  of  the  company,  although  the  inquisition  was  out  of  their  

custody.     {Ibid.) 

No  certiora/ri  lies  to  bring  up  the  judgment  by  a  court  martial  of  As  to  courts 
dismissal  of  the  service,  by  which  the  military  status  alone  of  the  in-  "^"^'i*'- 
dividual,  and  not  his  civil  rights,  is  affected.     {In  re  Mansergh,  I  B. 
&  8.  400  ;  30  L.  J.  Q.  B.  296.) 

It  is  very  doubtful  whether  a  certiorari  lies  to  control  the  proceed-  Colonial  courta. 
ing  of  courts   beyond  the  seas,   as  in  the  colonies  or   India,  {Beg.  v. 
Mansergh,  1  B.  &  S.  400  ;  30  L.  J.  Q.  B.  296,)  though  it  will  control  the 
dependencies  of  England,  such  as  Berwick  or  the  Isle  of  Man.     (Id.) 

And  generally  when  the  certiorari  is  taken  away,  the  court  will  not 
directly  or  indirectly  in  any  manner  enable  a  defendant  to  bring  the 
proceedings  below  before  it.  (R.  v.  Eaton,  2  T.  B.  285 ;  R.  v.  Justices 
of  Yorkshire,  \  A.  S  E.  .563.)  Nor  will  they  interfere  so  as  to  review 
the  proceedings  by  mandamus.  {Ibid. ;  R.  v.  Yorkshire,  5  B.  da  Ad. 
1003  ;  -iN.  SM.  93.) 

The  writ  lies  to  remove  indictments  from  the  sessions,   and  other  indictments  and 
inferior  criminal  jurisdictions,  before  verdict.  piesentments. 

At  the  instance  of  the  crown  the  writ  is  demandable  oi  absolute  right.  At  tlie  instance 
and  the  court  is  bound  to  grant  it.  (4  Burr.  2458  ;  B.  v.  Eaton,i  T.  iJ.'89  ;  of  the  era™. 
ante,  620 ;  1  East,  303,  n.  d.)  And,  therefore,  when  it  is  applied  for  by  the 
attorney-general,  or  other  officer  of  the  crown,  either  as  a  prosecutor, 
or  when  he  takes  up  the  defence  of  the  party  indicted,  on  account  of  his 
being  an  officer  of  the  crown,  or  for  some  other  reason,  it  must  issue  as 
a  matter  of  course,  and  the  court  or  judge  has  no  discretion  to  exercise  ; 
{Id.  ibid.  ;  4  Burr.  2468  ;  1  East,  303,  n.  d. ;  R.  v.  Thomas,  Mich.  Term, 
1815  ;)  and  even  where  a  statute  takes  away  the  certiorari,  it  does  not, 
as  we  have  already  seen,  extend  to  the  crown,  unless  expressly  men- 
tioned, ante,  618. 

And  upon  the  ground  that  every  indictment  is  at  the  suit  of  the  At  tlie 
Queen,  the  writ  was  before  the  4  &  5  Will.  IV.  c.  33,  usually  awarded  PngSe."""^ 
as  a  matter  of  course  to  private  prosecutors,  and  this  even  from  the  Old 
Bailey,  though  it  was  even  before  that  Act,  as  it  still  is  now,  in  the 
power  of  the  judges  to  refuse  it  or  to  award  a  procedendo,  if  cause  be 
shown  why  it  ought  not  to  have  been  issued.     {Reg.  v.  Scaife,  18  Q.  B. 
773  ;  21  L.  J.  M.  0.  221 ;  Reg.  v.  Rushworth,   I  'K  S.  C.  415  ;  R.  v. 
Lewis,  4  Burr.  2458 ;  R.  v.  Owynne,  2  Burr.  752.)     But  by  the  5  &  6  5  &  6  w.  IV. 
Will.  IV.  c.  33,  for  preventing  the  vexatious  removal  of  indictments  "•  *^' 
into  the  Court  of  Queen's  Bench,  s.  1,  it  is  enacted,  "  that  no  writ  of 
certiorari  shall  issue  from  the  Court  of  King's  Bench  at  Westminster 
for  removing  into  that  court  any  indictment  or  presentment  from  any 
court  of  session,  assize,  oyer  and  terminer,  or  gaol  delivery,  or  any 
other  court,  at  the  instance  of  the  prosecutor  or  any  other  person,  (ex- 
cept his  Majesty's  attoi'ney-general,)  without  motion  made  first  iu  the 
Court  of  King's  Bench,  or  before  some  judge  of  that  court,  and  leave 
obtained  to  remove  such  indictment  or  presentment,  in  the  same  man- 
ner as  similar  motions  may  now  be  made  and  leave  given  where  such 
application  is  made  on  the  part  of  defendants  ;  any  law,  practice  or  use 
to  the  contrary  in  anywise  notwithstanding." 

And  by  the  16  &  17  Vict.  c.  30,  s.  4,  it  is  further  enacted  that  no  oroundsupon 
indictment  (except  indictments  against  bodies  corporate  not  authorized  J^av^ssue  under 
to  appear  by.  attorney  in  the  court  in  which  the  indictment  is  preferred)  le  &  17  Viot. 
shall  be  removed  into  the  Court  of  Queen's  Bench,  or  iuto  the  Central  c.  30,  a.  4. 
Criminal  Court  by  writ  of  certiorari,  either  at  the  instance  of  the  pro- 
secutor or  of  the  defendant,  (other  than  the  attorney-general  acting  on 
behalf  of  the  crown,)  unless  it  be  made  to  appear  to  the  court  from 
which  the  writ  is  to  issue  by  the  party  applying  for  the  same,  that  a 
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fair  and  impartial  trial  of  the  case  cannot  be  had  in  the  court  below,  or 
that  some  question  of  law  of  more  than  usual  difficulty  and  importance 
is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the  premises  in  res- 
pect whereof  any  indictment  is  preferred,  or  a  special  jury  may  be 
required  for  the  satisfactory  trial  of  the  same.  It  is,  however  still  left 
to  the  discretion  of  the  court  or  judge  either  to  grant  or  deny  it  at  the 
defendant's  instance,  so  long  as  before  granting  it  one  of  the  grounds 
required  by  the  statute  is  made  out. 

In  Beg.  v.  Palmer,  (5  E.  <St  B.  1024,)  the  court  granted  a  writ  to  re- 
move the  coroner's  inquisition,  and  any  indictment  which  might  be 
found  at  the  ensuing  county  assizes  in  the  case  of  a  prisoner  charged 
with  murder  in  the  county,  on  account  of  the  prejudice  that  existed  in 
the  county  agaiost  him.  And  the  coiirt  treated  it  as  no  answer  that 
the  prosecution  would  be  put  to  very  great  expense  by  the  removal  of 
the  indictment,  or  that  the  recognizances  of  the  witnesses  who  had  been 
bound  over  to  the  assizes  (under  the  11  &  12  Vict.  c.  42,  s.  20)  would 
be  discharged  thereby. 

But  where  there  is  only  a  possibility  of  prejudice  arising  from  a  pub- 
lication which  had  appeared  some  months  before  the  trial,  and  the  pri- 
soners had  delayed  the  application,  while  on  the  other  hand  there 
would  be  great  delay  in  the  administration  of  justice,  and  the  increase 
in  expense  would  be  so  great  as  to  lead  to  the  probable  abandonment  of 
the  prosecution,  the  court  refused,  after  a  previous  postponement  of 
the  trial,  to  remove  an  indictment  for  murder  from  Yorkshire  assizes. 
(B.  V.  Mead,  SB.  SB.  301.) 

The  mere  circumstance  of  a  defendant  in  an  indictment  for  an  assault 
found  at  quarter  sessions,  being  a  magistrate  of  the  county,  is  not  suffi- 
cient ground  for  presuming  that  the  bench  would  not  faii-ly  try  the 
case,  which  was  a  question  purely  of  fact,  {B.  v.  FeUowes  and  Others,  4 
Dowl.  607,)  but  it  might  be  otherwise  when  he  had  been  circulating 
among  the  magistrates  of  the  county  a  printed  statement  of  the  charges 
against  him.  {Reg.  v.  Graver,  8  Dowl.  325.)  Nor  is  it  a  ground  for  the 
writ  to  remove  an  indictment,  found  at  quarter  sessions,  for  an  assault 
on  a  girl,  that  the  chairman  of  the  quarter  sessions  was  very  intimate 
with  the  father  of  the  prosecutrix,  that  they  both  held  farms  under  the 
same  landlord,  and  that  the  prosecution  had  been  the  subject  of  much 
discussion  in  the  neighbourhood.     (Beg.  v.  Benshaw,  5  Jwr.  801.) 

To  procure  the  defendant  a  fair  trial,  and  give  him  the  advantage  of 
a  special  jury,  and  the  assistance  of  a  counsel  of  eminence,  an  indict- 
ment for  a  conspiracy  to  defraud  thfe  revenue  at  the  suit  of  the  crown, 
which  will  be  prosecuted  by  the  law  officers  of  the  crown,  will  be  re- 
moved from  the  Central  Criminal  Court  into  the  Court  of  Queen's 
Bench.     {Beg.  v.  Jeffs,  9  Jur.  580.) 

Perhaps  malicious  motives  for  the  prosecution  may  be  a  sufficient 
reason  for  the  removal  of  indictment  from  a  private  or  inferior  juris- 
diction, where  the  prosecutor  might  have  great  influence,  {R.  v.  Chip- 
ping Norton,  1  Barnard  7,)  but  the  same  reasons  cannot  apply  with 
reference  to  an  indictment  at  the  Central  Criminal  Couit.  {Reg.  v. 
Jeffs,  9  Jur.  680.) 

That  the  offence  was  long  past  and  the  charges  stale,  would  seem  not 
to  be  good  grounds  to  rely  on.     (7c^.) 

After  an  indictment  has  been  removed  from  the  assizes  the  court  has 
power  to  change  the  place  of  trial,  but  refused  to  remove  an  indictment 
for  an  unnatural  offence  from  the  assizes  for  the  county  of  Suifolk 
into  the  coimty  of  Kent,  though  it  was  suggested  that  it  might  have 
made  a  difference  if  the  jurisdiction  had  been  more  limited.  {R.  v. 
Holden,  b  B.S  Ad.  347  ;  see  B.  v.  Penprase,  AB.S  Ad.  575). 

But  the  writ  was  granted  to  remove  a  coroner's  inquisition,  by  which 
a  verdict  of  manslaughter  of  three  persons  was  found  against  the  in- 
spector and  a  body  of  police,  who  had  fired  and  killed  the  men  during  an 
election  in  the  city  of  Limerick,  from  the  county  of  the  city  of  Limerick 
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into  the  county  of  Liiaerick,  on  the  grounds  that  it  was  a  very  serious       2.  What 
charge,  and  a  case  occurring  within  a  very  limited  jurisdiction,  and     Proceedings 
arising  out  of  circumstances  of  a  very  exciting  nature.     (Recf.  v.  Bell,  8   removable  hy, 
Cox  G.  C.  287.)    So  it  is  a  sufficient  ground  for  the  removal  of  an  in-  (jba. 

dictment  for  a  libel  from  a  borough  sessions  where  the  number  of    

jurors  in  the  borough  was  small,  and  the  defendant  was  intimate  with  ^JJ^^'ber  of  jurors 
many  of  them.     {Reg.  v.  OvMey,  6  Jw,  62  ;  Oarbett  v.  Oidsley,  id.  193  ; 
see  also  Reban  v.  Trevor,  4  Jur.  292.) 

The  court  removed  an  indictment  by  certiorari  at  the  instance  of  the  Difficulty  of  the 
defendant,  from  the  Central  Criminal  Court,  on  the  suggestion  that  it  <=»'«  {>™  the 
involved  points  of  law  arising  out  of  proceedings  in  Chancery  relative  i^^^ 
to  matters  of  account ;  (i?.  v.  Wartnahy,  'i  A.&  E.  435  ;)  but  refused 
the  writ  to  remove  an  indictment  from  the  assizes  on  the  ground  that 
the  result  must  depend  upon  the  accurate  solution  of  a  long  series  of 
accounts.     {Reg.  v.  Morton,  1  Dowl.  N.  S.  643.) 

And  they  are  in  general  reluctant  to  grant  these  applications  without 
the  assent  of  the  prosecutor,  when  they  are  made  to  remove  proceedings 
from  a  jurisdiction  of  superior  eminence,  as  before  justices  of  assize  or 
gaol  delivery,  or  from  the  Central  Criminal  Court,  or  from  the  Old 
Bailey,  or  from  the  Middlesex  sessions,  or  any  other  court  where  any 
of  the  judges  preside.  {R.  v.  Morton,  1  Dowl.  N.  8.  543 ;  R.  v.  Wart- 
nahy, 2  A.  &  E.  436  n. ;  R.  v.  Duchess  of  Kingston,  Cowp.  283  ;  Anon.  1 
Sal'k.  144  ;  1  Sess.  Ca.  314  ;  Burr.  877,  1202;  1  Ken.  Rep.  135 ;  1  Chit. 
C.  L.  379.) 

To  obtain  the  writ  on  the  ground  that  a  difficult  or  important  ques-  Difficulty  in 
tion  of  law  is  likely  to  arise  on  the  trial,  the  affidavits  -must  show  the  J"""' "'  '^''■ 
specific  grounds  upon  which  the  legal  difficulties  will  arise.     ( R.  v. 
Joule,  5  A.  S  K  532  ;  R.  v.  Radges,  9  Jur.  665  ;  R.  v.  Morton,  1  Dowl. 
N.  S.  543 ;  OlarTe  v.  Willington,  7  Jur.  44  ;  B.  v.  Josephs,  8  Dowl.  128  ; 
R.  V.  Harrison,  1  Chit.  571  ;  see  post,  634.) 

If  the  prosecution  appear  to  rest  on  slight  foundation,  or  it  be  doubt- 
ful whether  in  point  of  law  it  be  sustainable,  and  the  defendant's  gene- 
ral character  be  good  ;  (R.  v.  Wells,  1  Stra.  549  ;  Nehufs  case,  1  Sal-L 
151  ;  Bac.  Abr.  Certiorari  [A];)  or  if  the  prosecution  seem  to  originate 
in  malice  ;  (1  Barnard,  7 ;  Bac.  Abr.  Certiorari  [A];)  or  where  there 
has  been  vexatious  delay,  and  by  reason  of  the  absence  of  the  judges  a 
trial  has  not  been  obtained  ;  {R.  v.  Morgan,  2  Stra.  1049  ;  R.  v.  Fergu- 
son, Rep.  temp.  Hdrdvi.  370 ;)  the  writ  will  in  general  be  allowed.  So 
it  will  be  allowed  if  the  prosecutor  put  the,  defendant  to  unnecessary 
delay  and  expense,  and  harass  him  by  continuing  proceedings,  without 
bringing  the  matter  to  trial.     (2  Stra.  1049  ;    Com.  Dig.  Certiorari 

[D].) 

On  an  indictment  for  a  nuisance,  where  it  is  necessary  to  the  defen-  For  a  view, 
dant  to  have  a  view  of  the  premises,  a  certiorari  will  be  granted  for  the 
purpose,  upon  affidavit  that  he  cannot  otherwise  obtain  it.    { 1  Barnard, 
214  ;  1  Sess.  Cas.  180.     See  now  16  &  17  Vict.  c.  30,  s.  4,  ante,  623). 

Where  the  defendant  was  a  public  officer,  (a  deputy  registrar,)  and  his 
personal  attendance  was  daily  necessary,  the  court  granted  a  certiorari 
to  remove  an  indictment  from  the  Old  Bailey  to  Gloucester,  where  the 
defendant  resided.     (1  Chit.  Rep.  571,  n.) 

The  writ  will  not,  it  seems,  in  any  case  be  granted  for  the  changing 
the  place  of  trial,  where  the  indictment  arises  in  a  town  which  is  a 
county  of  itself,  for  in  such  instances  a  particular  course  of  proceeding 
is  directed  by  the  38  Geo.  III.  c.  62,  in  order  to  have  a  trial  by  a  jury  of 
the  county  at  large.  {B.  v.  Holden,  2  N.  <h  M.  167;  b  B.  &  Ad.  352, 
353  ;  but  see  R.  v.  Bdl,  8  Cox  C.  G.  287,  supra.) 

An  indictment  found  at  quarter  sessions  can  only  be  removed  from 
that  court  hy- certiorari,  and  a  judge  of  assize  has  no  power  to  order  its 
removal,  but  the  justices  of  the  county  may  remit  it  for  the  purpose  of 
being  tried.  {Turner's  case,  2  Lew.  G.  C.  265  ;  R.  v.  Wetherell,  R.  &  R. 
381.) 
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2    What  The  court  will  issue  a  certiorari  after  the  sessions  have  quashed  an 

Proceedings    indictment,  to  bring  up  the  indictment  and  the  order,  ^  order  to  see 
removable  by,   whether  the  order  was  a  valid  order  or  not.     {Reff.  v.  Wilson,  1  J\.  >S. 
dbc.  C.  190 ;  8  Jur.  1069.)  ^     _ 

The  prohibition  against  the  removal  of  indictments  for  talse  pretences 

As  to  indictments  by  certiorari,  laid  by  the  7  &  8  Geo.  IV.  c.  29,  s.  53,  is  no  longer  in 
for  false  pre-  ^^  ^^  ^.j^g  gs  &  26  Vict.  c.  96,  s.  88,  omits  such  a  provision ;  but  see 
*"""'•  16  Vict.  c.  30,  s.  4.  .        ^. 

Where  there  are  several  defendants,  it  was  considered  in  one  case, 
under  very  peculiar  circumstances,  that  all  should  concur  in  the  appli- 
cation on  their  or  one  of  their  behalves.  {R.  v.  Hunt,  Z  B.&  A.  444.) 
But  this  must  not  be  considered  as  a  general  rule.     (See  post,  636). 

Convictions,  &a.,  orders,  tfee.]— Convictions  and  orders  of  justices  at  or 
out  of  sessions,  and  other  summary  judicial  proceedings,  may  be  re- 
moved into  the  Court  of  Queen's  Bench  by  the  writ  of  certiorari,  in 
order  that  the  same  may  be  qua.shed  for  any  defect  apparent  on  the 
face  of  them.  But  if  the  proceedings  are  all  regular  on  the  face  of  them, 
or  disclose  a  case  within  the  jurisdiction  of  the  magistrates  where  the 
legislature  has  entrusted  the  final  jurisdiction  on  the  merits  to  them, 
their  decision  cannot  be  impeached.  The  principle  upon  which  this 
proposition  turns  is  very  simple ;  the  difficulty  is  always  found  in  ap- 
plying it.  But  in  the  Queen  v.  Bolton,  (1  Q.  B.  66,)  it  was  contended 
that  though  the  conviction  of  the  magistrate  in  that  case  was  regular 
on  the  face  of  it,  it  was  open  to  the  court  to  inquire,  on  a  return  to  a 
certiorari  of  the  proceedings,  whether  the  case  was  within  the  jurisdic- 
tion of  the  justices,  for  that  the  magistrates  could  not  give  themselves 
jurisdiction  by  their  own  afBrmation  of  it.  And  the  court,  in  a  con- 
sidered judgment  there  says,  "  Where  the  charge  laid  before  the  magis- 
trate, as  stated  in  the  information,  does  not  amount  in  law  to  the 
offence  over  which  the  statute  gives  him  jurisdiction,  his  finding  the 
party  guilty  by  his  conviction  in  the  very  terms  of  the  statute  would 
not  avail  to  give  him  jurisdiction  :  the  conviction  would  be  bad  on  the 
face  of  the  proceedings,  all  being  returned  before  us.  Or  if,  the  charge 
being  really  insufficient,  he  had  mis-stated  it  in  drawing  up  the  pro- 
ceedings, so  that  they  would  appear  to  be  regular,  it  would  be  clearly 
competent  to  the  defendant  to  shew  to  us  by  affidavits  what  the  real 
charge  was,  and  that  appearing  to  have  been  insufiBcient,  we  should 
quash,  the  conviction But,  where  a  charge  has  been  well  laid  be- 
fore a  magistrate  on  its  face,  bringing  itself  within  his  jurisdiction,  he  is 
bound  to  commence  the  inquiry :  in  so  doing  he  undoubtedly  acts 
within  his  jurisdiction  ;  but  in  the  course  of  the  inquiry  evidence  being 
offered  for  and  against  the  charge,  the  proper,  or  it  may  be  the  irresis- 
tible conclusion  to  be  drawn,  may  be  that  the  offence  has  not  been  com- 
mitted, and  so  that  the  case  in  one  sense  was  not  within  the  jurisdic- 
tion       Upon  principle,  affidavits  cannot  be  received  under  such 

circumstances.  The  question  of  jurisdiction  does  not  depend  on  the  truth 
or  falsehood  of  the  charge,  but  upon  its  nature  ;  it  is  determinable  on 
the  commencement,  not  at  the  conclusion  of  the  inquiry,  and  affidavits 
to  be  receivable  must  be  directed  to  what  appears  at  the  former  stage, 
and  not  to  the  facts  disclosed  in  the  progress  of  the  inquiry."  In  that 
case  the  proceedings,  had  before  two  magistrates  under  the  stat.  59 
Geo.  HI,  c.  12,  S3.  24  &  25,  upon  which  they  made  an  order  for  deliver- 
ing up  a  parish  house  to  the  parish  officers,  were  returned  to  a  cer- 
tiorari ;  and  the  court,  with  reference  to  the  inquiry  before  them, 
said  that  it  must  be  limited  to  "  whether  the  magistrates  had  juris- 
diction to  inquire  and  determine,  supposing  the  facts  alleged  iu  the 
information  to  be  true."  In  that  case  it  had  not  been  contended  that 
there  was  any  irregularity  on  the  face  of  their  proceedings.  And  the 
court  further  said,  "  The  information  and  the  recital  of  it  in  the  magis- 
trate's'return  both  state  that  the  defendant,  having  been  permitted  to 
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occupy  a  parish  house  belonging  to  the  hamtet,  had  neglected  to  quit 
the  same,  or  deliver  up  possession  thereof  to  the  churchwardens,  &c., 
within  one  month  after  notice  and  demand  in  writing,  signed  by,  &c., 
that  he  had  been  served  with  summons  to  appear,  and  more  than 
seven  days  after  had  appeared  to  answer  the  complaint.  These  are  all 
the  circumstances  required  by  the  statute  to  found  the  jurisdiction  upon  : 
these  it  was  the  duty  of  the  magistrate  to  proceed  to  inquire  ;  and  no 
affidavit  disputes  the  truth  of  the  return  that  such  an  information  was 
laid  before  the  magistrates,  and  such  summons  issued,  and  that  such 
appearance  took  place.  The  return  then  goes  on  to  state  the  substance 
of  the  evidence  adduced  in  support  of  the  complaint,  that  the  defendant 
was  heard  in  answer,  and  that  the  magistrates  found  the  complaint 
proved.  No  affidavit  denies  that  such  evidence  was  offered,  that  the 
defendant  was  heard  in  his  defence,  or  that  such  judgment  was  pro- 
nounced. Beyond  this  we  cannot  go."  The  rule  laid  down  in  Care- v. 
Mountain,  (1  Jf.  &  Cr.  257,)  on  the  question  of  the  magistrate's  jurisdic- 
tion, was  approved  of  in  the  above  case.  If  the  conviction  or  order  be 
a  nullity,  a  certiorari  would  not  be  granted,  in  order  that  it  might 
be  quashed,  if  the  party  have  some  other  convenient  remedy,  as,  for 
instance,  by  action ;  {Beg.  v.  Bristol  mid  Exeter  Railway  Gampany,  11 

A.  &  E.  202  ;  Heg.  v.  Lancaster  and  Preston  Junction  Railway,  6 
Q.  B.  759  ;  3  Sess.  Gas.  735  ;  Reg.  v.  Sheffield,  Ashton-under-Lyne,  and 
Manchester  Railway  Company,  W  A.&  h.  194  ;)  but  although  the  con- 
viction or  order  be  a  nullity,  a  certiorari  may  be  ordered  to  remove  it 
in  order  to  quash  it  if  its  existence  be  a  grievance  to  the  party  con- 
victed.    {Req.  V.   Yorkshire  Justices,  7  A.  S  E.  533  ;  Re  Hopkins,  E. 

B.  &  E.  100  ;  Reg.  v.  AUen,  AB.S  S.  915  ;  33  L.  J.  M.  G.  98.)  And  if 
the  justices  who  convicted  were  interested,  the  conviction  will  be 
quashed.  {Reg.  v.  AUen,  4  B  eg  ^.  915  ;  33  L.  J.  M.  G.  98.)  In  that 
case,  the  justices  who  took  part  in  a  conviction  under  the  Salmon 
Fishery  Act,  1861,  were  members  of  an  association  for  the  protection 
of  salmon  in  a  river,  and  the  conviction  was  on  an  information  insti- 
tuted by  the  association  ;  and  by  11  &  12  Vict.  c.  44,  no  action  for  an 
act  done  by  a  justice  of  the  peace  in  a  matter  of  which,  by  law,  he  has 
not  jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdiction, 
can  be  brought  for  any  thing  done  under  any  conviction  or  order  made 
in  such  matter,  until  after  such  conviction  or  order  shall  have  been 
quashed,  either  upon  appeal  or  upon  application  to  the  Court  of  Queen's 
Bench. 

The  court  or  a  judge  has,  in  all  eases  between  private  persons, 
a  discretionary  power  to  grant  the  writ  or  not ;  {B.  v.  Olace,  4 
Burr.  2868 ;  R.  v.  Bass,  5  T.  R.  252 ;  see  R.  v.  Manchester  and 
Leeds  Railway  Company,  8  A.  S  E.  413;)  so  that  even  if  an  Act 
provides  specially  that  a  judgment  or  determination  of  an  inferior 
tribunal  may  be  removed  by  certiorari,  it  is,  nevertheless,  discretionary 
with  the  court  whether  they  will  grant  the  writ.  {Reg.  v.  Mason, 
6  Jur.  1061 ;  but  see  Ex  parte  Kelsey,  19  L.  J.  Q.  B.  145.)  It  will 
not  in  general  be  granted,  unless  it  be  shown  that  some  injustice 
has  been  or  will  be  done  in  the  inferior  jurisdiction.  {R.  v.  Bass,  5 
T.  R.  252.)  So  that  before  a  certiorari  will  be  granted  to  bring  up 
an  order  of  bastardy,  for  the  purpose  of  quashing  it,  on  the  ground  that 
it  was  made  in  the  absence  of  the  defendant,  and  without  service  of 
summons  at  his  last  place  of  abode,  the  defendant  must  show,  on  affi- 
davit, that  he  is  not  the  father  of  the  child.  {Reg.  y.  Davis,  22  L.  J. 
M.  C.  143.)  In  general,  a  mere  informality  in  a  conviction  or  order 
having  no  reference  to  the  merits  of  the  case,  ought  not  of  itself  to  be 
the  inducement  for  removing  it,  but  that  inducement  ought  to  be  of 
some  substantial  defect  in  the  justice  and  legality  of  the  proceeding 
itself.  {R.  V.  Casson,  Z  D.  S  R.  136  ;  see  R.  v.  Justices  of  Denbighshire, 
\  B.  S  Ad.  616  ;  Reg.  v.  Sheffield,  Ashton-under-Lyne,  and  Manchester 
Railway  Company,  il  A.  &  E.  194.) 
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The  conduct  of  the  party  applying  for  the  writ  may  be  frequently 
taken  into  consideration.  {R.  v.  South  Holland  Drainage  Committee, 
8  A.  (&  E.  429  ;  Beg.  v.  Commissioners  of  Sewers  of  Tower  Hamlets,  5 
Q.  B.  357  ;  post,  630.) 

But  the  court  will  issue  a  certiorari  to  bring  up  a  conviction  which 
has  been  obtained  before  justices  in  due  form,  upon  alBdavits  which 
showed  that  the  proceedings  to  obtain  it  were  taken  collusively  and 
fraudulently,  and  that  it  was  the  result  of  conspiracy  and  subornation 
of  perjury.     (Reg.  v.  Gillyard,  12  Q.  B.  527  ;  17  L.  J.  M.  G.  153.) 

The  application  for  certiorari  cannot,  as  in  the  case  of  a  habeas  corpus, 
be  made  by  a  person  other  than  the  party  complaining.  (Reg.  v. .  Riall, 
11  Ir.  C.  L.  279,  291.)  A  certiorari  was  granted,  on  the  application 
of  the  commissioners  of  excise,  to  remove  a  conviction  which  had  been 
obtained,  according  to  the  affidavits,  collusively  by  a  maltster  against 
his  servant,  in  order  to  protect  himself  against  proceedings  against 
him.     (Reg.  v.  Gillyard,  12  Q.  £.-527 ;  17  X.  J.  M.  C.  153.) 

Where  an  order  of  sessions  involves  the  liberty  of  the  subject,  the 
proper  mode  of  obtaining  relief  is  not  by  applying  for  a  certiorari  to 
remove  the  order,  but  for  a  habeas  corpus,  on  a  return  to  which  the 
cause  of  commitment  would  be  specified,  and  upon  that  the  court  would 
be  enabled  to  form  an  opinion  whether  or  not  those  causes  were  suffi- 
cient to  justify  his  detention.  {Reg.  v.  Riall,  11  Ir.  C.  L.  279,  290 ; 
R.  v.  Bowen,  5  T.  R.  156,  158.) 

No  certiorari  is  necessary  to  remove  an  order  into  the  Court  of 
Queen's  Bench  from  the  Court  of  Quarter  Sessions,  under  the  12  &  13 
Vict.  c.  45,  s.  18,  for  the  purpose  of  enforcing  it.  {Hawker  v.  Field, 
IL.M.S  P.  606 ;  20  L.  J.  M.  C.  41.) 

Though  the  certiorari  is  taken  away  by  an  Act  under  which  an  order 
of  sessions  on  appeal  is  made,  yet  if  the  order  is  brought  into  the  Court 
of  Queen's  Bench  for  the  purpose  of  being  enforced  under  the  12  &  13 
Vict.  c.  45,  the  person  against  whom  the  order  is  sought  to  be  en- 
forced may  object  to  the  order,  (but  not  go  farther  back,)  and  the  court 
can  set  aside  the  Jl.  fa.  and  all  proceedings  on  the  order.  (Reg.  v. 
HeUier,  17  Q.  B.  229 ;  20  L.  J.  M.  C.  3.)  In  that  case,  on  appeal  against 
a  conviction  under  the  "  Alehouse  Licensing  Act,"  (9  Geo.  IV.  c.  61,) 
the  sessions  affirmed  the  conviction  and  ordered  the  appellant  to  pay 
forthwith  to  the  respondent  justices  the  sum,  &c.,  for  costs,  and  in  case 
of  default,  to  be  committed  to  the  house  of  correction  imtil  such  sum 
should  be  paid ;  and  on  the  order  being  brought  up  to  be  enforced,  it 
was  held  a  bad  order,  since  the  11  &  12  Vict.  c.  43,  s.  27,  requires  that 
such  order  should  make  the  costs  to  be  paid  to  the  clerk  of  the  peace,  to 
be  by  him  paid  over  to  the  party  entitled,  and  shall  state  within  what 
time  payment  shall'  be,  and  that  on  non-payment,  and  in  default  of  dis- 
tress, the  party  may  be  committed  for  any  time  not  exceeding  three 
months,  unless  the  costs,  &c.,  be  sooner  paid.  And  the  party  was  held 
not  to  be  too  late  in  objecting,  although  more  than  six  months  had 
elapsed  from  the  making  of  the  order,  as  he  had  lost  no  time  after  the 
order  was  removed.     {Reg.  v.  HeUier,  ubi  sup.) 

As  no  certiorari  issues  out  of  the  Court  of  Exchequer,  a  conviction  is 
properly  brought  before  it  if  verified  by  affidavit  [In  re  Allison,  10 
Hxch.  561.) 

The  court  will  not  interfere  with  the  discretion  a  judge  has  exer- 
cised in  granting  or  refusing  a  certiorari  in  a  case  where  he  had 
jurisdiction  so  to  act,  if  all  the  facts  were  fairly  laid  before  him 
on  the  application  for  the  writ.  {Reg.  v.  Wilkes,  Q  E.  <b  B.  690 ;  25 
L.  J.  Q.  B.47;  1  Jur.  N.  S.  1166.) 


S.  III.] 
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III.  Mli(tf)ttt  toSat  time  tfie  m^xit  must  fie  aupltrt  for. 

Indictments,  (jfcc] — A  certiorari  may  remove  a  record  that  shall  come 
•within  its  description,  before  the  time  of  its  return,  though  there  were 
no  such  record  in  esse  at  the  time  of  its  teste,  nor  at  the  time  when  it 
was  first  delivered  to  the  court  below.  (2  Hawh.  P.  C.  c.  27,  a.  23.) 
Thus,  in  Reg.  v.  Palmer,  (5  E.  <h  B.  1024,)  a  certiorari  went  to  remove 
not  only  the  coroner's  inquisition  in  a  case  of  murder,  but  also  all  in- 
dictments that  might  be  found  at  the  ensuing  assizes  against  the 
prisoner.  And  it  seems  that  a  certioran  may  also  remove  an  indictment 
which  is  discontinued  below.     (2  Hawk.  P.  C.  c.  27,  s.  74.) 

In  all  cases  the  application  should  be  made  time  enough  for  the  trial 
to  take  place  at  the  next  holding  of  the  court  in  which  it  is  the  object 
to  have  it  heard.     {P.  v.  PerUns,  1  Chit.  0.  L.  2d  edit.,  381.) 

By  stat.  60  Geo.  HI.  c.  4,  ss.  3,  4,  5,  in  cases  of  misdemeanour  the 
certiorari  must  be  delivered  before  the  jury  are  sworn :  but  by  sect.  4, 
it  may  be  applied  for  and  issued  before  the  indictment  has  been  found, 
in  the  like  cases,  in  the  same  manner,  and  upon  the  same  terms  and 
conditions  as  if  such  writ  of  certiorari  had  been  applied  for  after  such 
indictment  had  been  found. 

In  prosecutions  by  indictments  and  informations  in  the  Crown  Office, 
the  application  for  the  writ  should  regularly  be  made  before  issue 
joined.  (2  Hawk.  c.  27,  a.  10,  30  :  B.  v.  Roupel,  Qowp.  369,  458  :  P.  v. 
Enhe,  5  T.  R.  542.) 

The  writ  will  never  be  granted  to  remove  an  indictment  after  con- 
viction unless  for  some  special  cause;  as  where  the  judge  below  is 
doubtful  what  judgment  to  give.     (2  Hawk.  c.  27,  s.  31.) 

In  P.  V.  Oxfordshire,  (13  East,  411,)  the  defendants  were  indicted  at 
the  assizes  and  found  guilty  of  the  non-repair  of  a  public  bridge,  and 
afterwards  a  motion  was  made  in  the  Court  of  Queen's  Bench  for  a  certio- 
rari to  remove  thither  the  indictment  and  proceedings  for  the  purpose  of 
moving  for  a  new  trial.  But  it  was  resolved  by  the  court  that  they 
had  not  the  power  of  entering  into  the  merits  of  verdicts  and  granting 
new  trials  in  proceedings  before  inferior  jurisdictions,  and  they  refused 
the  certiorari  ;  and  any  objections  to  the  indictment  must  be  taken  after 
judgment  by  writ  of  error.  {R  v.  Pennegoes,  \  B.  S  0.  142).  One 
reason  given  why  a  certiorari  should  not  issue  after  verdict  and  before 
judgment  was  that  the  court  above,  not  having  heard  the  evidence, 
would  not  be  able  to  give  judgment.     (13  East,  412,  n.) 

In  R.  V,  D.  Jackson,  (6  T.  P.  145,)  the  defendant  had  been  convicted 
at  the  quarter  sessions  upon  an  indictment  for  extortion,  and  then 
removed  the  indictment  between  verdict  and  judgment,  and  obtained  a 
rule  calling  upon  the,  prosecutor  to  show  cause  why  judgment  should 
not  be  arrested  for  some  objections  to  the  indictment.  And  Lord 
Keni/on  said  that  the  removing  of  proceedings  in  this  stage  from 
inferior  jurisdictions  ought  to  be  discouraged ;  for  that  in  cases  where 
the  punishment  is  discretionary,  and  this  court  should  be  of  opinion, 
after  hearing  the  case  argued,  that  the  judgment  ought  not  to  be 
arrested,  a  procedendo  must  be  awarded,  and  the  party  sent  back  again 
to  the  inferior  jurisdiction  to  receive  judgment. 

Even  where  a  defendant,  in  an  indictment  for  a  misdemeanour, 
which  had  been  traversed  from  a  prior  sessions,  surreptitiously  ob- 
tained an  acquittal  by  not  complying  with  the  practice  of  the  sessions 
in  giving  notice  of  trial  to  the  prosecutor,  and  bringing  on  the  in- 
dictment for  trial  before  the  felonies  had  been  disposed  of,  the  Court  of 
Queen's  Bench  would  not  grant  a  certiorari  to  remove  the  indictment, 
in  order  to  set  aside  the  verdict.     {Peg.  v.  Unwin,  7  Bowl.  578.) 

In  B.  V.  Q-wymu,  (2  Burr.  749,)  the  court  (on  a  defended  motion) 
granted  a  procedendo,   at  the  instance  of  the  defendants,  upon    an 
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indictment  for  an  assault  at  the  quarter  sessions  at  Brecon,  removed 
into  the  Queen's  Bench  by  certiorari,  because  the  certiorari  had  not 
issued  till  after  the  defendants  had  confessed  the  assault  below  ;  though 
the  conviction  was  not  after  trial,  and  though  several  of  the  justices 
were  sworn  to  be  near  relations  of  Mr.  Gwynne,  one  of  the  defendants, — 
namely,  his  father,  two  brothers,  and  an  uncle. 

Where  there  has  been  a  special  verdict,  even  at  the  Old  Bailey,  it 
may  be  removed  in  order  to  be  argued  and  more  solemnly  decided  in 
the" superior  court.  (2  EoMjk.  c.  27,  s.  31 ;  Bac.  Ab.  Certiora/ri,  [A].)  But 
in  the  case  of  B.  v.  Nichols,  (13  East,  412,  «..,)  which  was  the  case  of 
an  indictment  for  a  conspiracy,  Lee,  C.  J.,  said  he  know  no  instance  of 
a  special  verdict  from  Hicks's  Hall  removed  into  the  Queen's  Bench, 
and  that  if  a  conviction  were  removed  thither  by  cerUorotri,  the  court 
would  not  give  judgment  upon  it.  It  seems,  however,  that  this  is  only 
BO  where  the  fine  is  uncertain.     (Id^ 

If  the  application  be  neglected  until  too  late,  the  only  course  left  to 
the  party  is  a  writ  of  error,  under  which,  however,  defects  only  apparent 
on  the  face  of  the  indictment  can  be  taken  advantage  of.  (B.  v.  8eton, 
7  T.  R.  373  ;  B.  v.  Pemegoes,  I  B.  <&  C.  142 ;  2  D.  d  R.  209.) 

A  certiorari  to  remove  an  inquisition  under  a  railway  Act  may  he 
applied  for  after  judgment.  {R.  v.  Manchester,  <&c.  Railway  Co.,  1  P.  ^  D. 
164.) 

It  is  necessary  that  a  certiorari  should  be  applied  for  promptly  to 
remove  the  proceedings  of  a  court  of  sewers,  {Reg.  v.  Commissioners 
of  Sewers  for  the  Tower  Hamlets,  5  Q.  B.  357 ;  7  Jur.  1169,)  or  an  order  for 
the  commitment  of  a  dangerous  lunatic.  {Beg.  y.  Riall,  11  Jr.  C.  L. 
279,  291.) 

Convictiom,  Orders,  dkc.] — In  the  case  of  convictions,  orders,  and 
summary  proceedings  before  magistrates,  the  proceedings  may  be 
removed  by  certiorari  after  judgment,  because  they  can  only  be  removed 
by  certiorari  ;  {R.  v.  Seton,  7  T.  R.  373 ;  R.  v.  Jackson,  6  T.  R.  145  ;)  but 
a  certiorari  is  not  necessary  to  remove  an  order  of  quarter  sessions  into 
the  Queen's  Bench  for  the  purpose  of  enforcing  it  under  the  12  &  13 
Vict.  c.  45,  s.  18.  {Hawker  v.  Field,  1  L.M.S  P.  606  ;  20  L.  J.  M.  G. 
41.) 

By  13  Geo.  II.  c.  18,  s.  5,  it  is  enacted,  "  that  no  writ  of  cerfiorari 
shall  be  granted,  issued  forth,  or  allowed,  to  remove  any  convktion, 
judgment,  order,  or  other  proceedings  had  or  made  by  or  before  any 
justice  or  justices  of  the  peace  of  any  county,  city,  borough,  town  cor- 
porate or  liberty,  or  the  respective  general  or  quarter  sessions  thereof, 
unless. such  certiorari  be  moved  or  applied  for  within  six  calendar 
months  next  after  such  conviction,  judgment,  order,  or  other  proceedings 
shall  be  so  had  or  made,  and  unless  it  be  duly  proved  upon  oath  that  the 
said  party  or  parties  suing  forth  the  same  hath  or  have  given  six  day^ 
notice  thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them,  (if 
so  many  there  be,)  by  and  before  whom  such  conviction,  judgment, 
order,  or  other  proceedings  shall  be  so  had  or  made,  to  the  end  that 
such  justice  or  justices,  or  the  parties  therein  concerned,  may  show 
cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or  grantiug 
such  certiorari." 

The  term  "  other  proceedings  "  in  this  enactment,  means  other  pro- 
ceedings ejusdem  generis,  and  therefore  does  not  extend  to  indictments. 
(See  -B.  V.  James,  1  East,  303,  n.)  It  does  not  extend  to  an  application 
by  the  crown  or  prosecutor.  {Id. ;  and  see  R.  v.  Farewell,  2  Stra.  1209 ; 
Paley  on  Cmw.  5th  ed.  by  Macnamara,  420 ;  jB.  v.  Berkeley,  1  Ld.  Ken. 
80.) 

The  six  calendar  months  must  be  computed  from  the  date  of  the 
conviction  or  order,  {B.  v.  Boughey,  4  T.  B.  281),  unless  there  has 
been  an  appeal,  when  the  six  months  are  to  be  computed  from  the  con- 
firmation of  the  order  by  the  sessions.    {Reg.  v.  Morice,  1  JV".  S.  C.  685  ; 
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R  V.  Kaye,  1  B.  S  B.  436  ;  Lofft.  544).    And  the  writ  to  remove     3.  Time  of 
an  order  of  sessions,  subject  to  a  case  to  be  stated,  must  be  applied   applying  for, 

for  within  six  calendar  months  after  the  order  made,  and  not  within ^ 

six  months  after  settling  the  case  ;  and  this  whatever  may  have  been 
the  cause  of  the  delay.  (iJ.  v.  Bloxam,  Z  N.  S  M.  385 ;  \  A.  &  E. 
386  ;  B.  V.  Sussex,  \  M.  S  S.  631,  734.)  The  writ  to  remove  an  order 
for  stopping  a  highway,  may  be  applied  for  within  six  months  after 
such  order  has  been  confirmed  at  sessions,  though  more  than  six 
calendar  months  have  elapsed  since  the  order  was  made.  {B.  v.  Middle- 
sex Justices,  5  A.  S  Ell.  626). 

But  if  an  application  made  within  the  six  months  is  dismissed  as 
being  made  on  insuflBcient  materials,  a  fresh -motion  cannot  be  made 
after  the  six  months,  and  attached  to  the  former  proceedings,  so  as  to 
make  it  within  time.  {Beg.  v.  Inhdbitmits  of  Oartworth,  \  D.&L.  837.) 
So  if  a  summons  is  taken  out  at  chambers  in  due  time,  and  the  judge 
made  no  order,  and  dismissed  the  summons,  an  application  to  the  court 
after  the  six  months  had  expired  could  not  be  referred  back  to  the 
summons  at  chambers.  {Ex  pwrte  Inhabitants  of  Llanbehlig,  2  N.  S.  0. 
315  ;  15  L.  J.  M.  G.  92  ;  Beg.  v.  Justices  of  Anglesea,  10  Jwr.  816;  1 
B.  0.  B.  75.)  But  if  a  substantial  and  real  application  is  made  on  the 
last  day  of  the  six  months  the  applicant  is  not  to  suifer  because  the 
only  judge  before  whom  the  matter  could  be  heard  does  not  happen  to 
be  in  attendance  on  the  particular  day  ;  thiis  it  is  enough  if  he  comes 
and  makes  known  to  the  clerk  in  attendance  at  chambers  in  the 
vacation,  the  nature  and  object  of  his  application,  and  places  the 
materials  in  his  hands.  {Beg.  v.  Allen,  4  B.  (&  iS.9l6  ;  33  L.  J.  M.  G.  98.) 
In  that  case,  Saturday,  the  22nd  of  August,  being  the  last  day  of 
the  six  months  for  obtaining  a  certiorari  to  remove  a  conviction, 
notice  of  the  intention  to  apply  to  a  judge  on  that  day  was  duly 
served  on  the  convicting  justices.  The  vacation  judge  being  only  at 
chambers  on  Tuesdays  and  Fridays,  on  Friday,  the  21st  of  August, 
the  defendant's  agent  left  aifidavits  at  the  judge's  chambers  to  be  laid 
before  the  judge,  with  an  intimation  of  the  natrn'e  of  the  application, 
and  called  again  on  the  Saturday,  when  the  judge  had  not  returned 
the  affidavits  ;  and  on  his  next  attendance,  on  Tuesday,  the  25th  of 
August,  all  the  parties  went  before  him,  and  it  was  held  that  the 
circumstances  constituted  an  application  on  the  Saturday,  and  was  in 
time.     {Ibid.) 

An  order  made  on  the  20th  of  April  may  be  removed  by  a  certiorari 
issued  on  the  20th  of  October,  but  the  judge's  ^a<  must  be  obtained  by 
that  day,  and  it  is  not  sufficient  if  the  fiat  is  not  obtained  until  the  day 
after,  although  the  certiorari  may  have  gone  on  the  20th  of  October 
from  the  crown  office.  (Beg.  v.  St.  Mary,  Whiteehapel,  2  Dowl.  N.  S. 
964). 

"When  the  sessions  commenced  on  the  5th  of  April,  and  an  order  of 
sessions  was  made  on  the  7th  of  April,  an  application  made  at  a  judge's 
chambers  on  the  3rd  of  October,  and  allowed  on  or  before  the  7th  of 
October,  for  a  certiorari  to  remove  an  order  of  removal  was  held  within, 
sufficient  time.     {B.  v.  Abergele,  Inhabitants  of,  5  A.  ch  E.  795.) 

Pending  an  appeal  a  certiorari  will  rarely  be  granted.   {B.  v.  Sparrow,  when  granted 
2  T.  B.  196,  n.)    In  that  case  a  person  had  been  committed  by  two  pending  an 
justices  to  the  sessions  under  the  Vagrant  Act,  against  whi-ch  commit-  "■VV^^- 
ment  he  had  appealed.     While  that  appeal  was  depending,  a  certiorari 
had  been  granted  to  remove  the  proceedings,  but  the  court  afterwards 
quashed  the  certiorari,  because  by  the  commitment  to  the  sessions 
a.nd  the  appeal  thereto  both  parties  had  agreed  to  adopt  that  tribunal, 
and  therefore  the  certiorari  ought  not  to  issue  till  the  sessions  had 
determined  the  case.     {B.  v.  Sparrow  and  another,  2  T.  B.  196,  n.  (a).) 

And  a  rule  was  made  in  the  Court  of  Queen's  Bench,  {E.  1,  Ann.^)  that 
no  certiorari  should  be  granted  to  remove  orders  of  justices  from  which 
the  law  has  given  an  appeal  to  the  sessions  before  the  matter  be  deter- 
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3.  Time  of    miued  on  the  appeal,  because  it  hinders  the  privilege  of  appealing,  and 
applying  for.  if  any  order  be  removed  before  appeal,  it  shall  be  sent  down  again  ;  but 

'■ if  the  time  of  appeal  be  expired,  the  case  is  not  within  the  rule  ;  (see 

R.  V.  SkelUngton,  1  Salk.  147  ;)  but  advantage  of  this  rule  must  have 
been  taken  upon  the  motion  to  file  the  order,  for  after  it  was  filed  it 
was  too  late.  {Id.)  But  if  a  right  of  appeal  to  the  sessions  is  given  to 
the  defendant  alone,  to  be  brought  within  a  certain  time,  he  may  waive 
his  right,  and  apply  for  a  certiorari  before  the  time  for  appealing  is 
expired,  {R.  v.  Harman,  Andr.  343,)  unless  expressly  restricted  by 
statute  ;  and  the  restriction  on  the  certiorari  applies  only  where  the 
party  in  whose  favour  the  order  was  made  seeks  to  bring  it  up,  beca,use 
he  would  thereby  deprive  the  other  party  of  his  privilege  of  appealing. 
(B.  v.  Willats,  7  Q.  B,  616  ;  R.  v.  Blathwayt,  Z  B.  &  L.  542.) 

In  the  case  of  the  borough  of  Warwick,  {R.  v.  WarwicJe,  2  Str.  991,) 
there  was  an  appeal  from  a  poor  rate,  and  the  sessions  made  an  order 
that  the  churchwardens  should  produce  the  books  at  an  adjourned  day, 
before  which  a  certiorari  was  brought  to  remove  that  order,  and  it  was 
held  to  lie,  though  the  appeal  was  depending,  else  the  order  must  be 
obeyed  before  the  validity  of  it  could  be  determined.  It  was  also  held 
that  an  appointment  of  overseers  may  be  removed  before  an  appeal  to 
the  sessions,  for  the  rule  extends  only  to  the  case  where  there  was  a 
limited  time  for  appealing,  as  to  the  next  quarter  sessions  ;  but  the 
statute  of  43  Eliz.  c.  2  is  not  so  restrained,  and  consequently  it  can 
never  be  said  that  the  time  for  appealing  is  out ;  and  if  the  appeal 
from  an  appointment  is  lodged,  there  can  be  no  certiorari  until  the 
sessions  have  made  a  determination,  and  a  certiorari  brought  pending 
such  appeal  shall  be  superseded.  After  the  appeal  has  been  determined, 
and  the  conviction  confirmed,  then  indeed  it  may  be  removed,  as  in 
other  cases  ;  {R.  v.  Jukes,  8  T.  R.  625  ;)  but  if  the  conviction  has  been 
quashed  it  cannot  be  removed  unless  the  sessions  have  merely  quashed 
it  subject  to  a  case  for  the  opinion  of  the  court ;  for  when  quashed,  it 
does  not  appear  on  the  face  of  the  order  of  sessions  but  that  they 
quashed  it  on  the  merits.  If  indeed  a  case  be  granted,  then  the  order  of 
sessions  and  the  case  may  be  removed  by  that  writ,  and  the  opinion  of 
the  court  taken  upon  them  ;  and  if  the  court  quash  the  order,  it  will 
have  the  effect  of  setting  up  the  conviction  which  may  then  be  enforced ; 
(see  R.  V.  Allen,  15  East,  333 ;)  but  a  certiorari  wUl  issue  for  the  purpose 
of  quashing  a  conviction,  on  the  ground  of  want  of  jurisdiction  In  the 
justices,  although  the  justices  had  stated  a  case  for  the  opinion  of  the 
court  under  the  20  &  21  Vict.  c.  43,  which  was  still  pending  when  the 
rule  for  the  certiorari  was  argued.  (Reg.  v.  Allen,  4  B.  <h  iS.  915;  33 
L.  J.  M.  C.  98.) 


Alter  case  stated 
by  justices. 


IV.  jTOoie  of  olitainmB  i%t  fflSarit ;  Notice  tsi  appliration  anb 
Uwoflntjancf  to  ts  swUxtti  into. 

Indictments,  Presentments,  (£-<;.]— The  mode  of  applying  for  the  writ 
of  certiorari  to  remove  an  indictment  or  presentment  is  regulated  by 
several  legislative  provisions. 

Indictments,  &c.  Removal  hy  Defendants.'] — By  stat.  5  &  6  W.  &  M.  c.  11  (made 
perpetual  by  statute  8  &  9  W.  I'ic  M,  c.  33.)  after  reciting,'  in 'sect.  1 
that  abuses  had  existed  in  the  removal  of  indictments  by  certiorari 
sect.  2  enacts,  "  that  in  term  time  no  writ  of  certiorari  whatsoever  at 
tbo  prosecution  of  any  party  indicted,  be  hereafter  granted,  awarded 
or  directed  out  of  the  said  Court  of  King's  Bench,  to  remove  any  such 


In  term  time 
grantable  only  on 
motion. 
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indictment  or  presentment  of  trespass  or  misdemeanour,  before  trial  had,     4.  Mode  of 
from  before  the  said  justices  in  the  said  courts  of  general  or  quarter    obtaining  it. 

sessions  of  the  peace,  unless  such  certim-ari  shall  be  granted  or  awarded  ■ — 

upon  motion  of  counsel,  and  by  rule  of  court  made  for  the  granting 
thereof,  before  the  judge  or  judges  of  the  said  Court  of  King's  Bench 
sitting  in  open  court,  and  that  all  the  parties  indicted,  prosecuting 
such  eertioran', before  the  allowance  thereof,shall  find  two  sufficientmanu- 
captors,  who  shall  enter  into  a  recognizance  before  one  or  more  justices   Recognizance  to 
of  the  peace  of  the  county  or  place  in  the  sum  of  twenty  pounds,  [see  the   be  given  for 
6  &  6  Will.  IV.  c.  33,  s.  2,  infra,  p.  635,]  with  condition  at  the  return  of  SLsi^er™ 
such  writ  to  appear  and  plead  to  the  said  indictment  or  presentment  in 
the  said  Court  of  King's  Bench,  and  at  his  and  their  own  costs  and 
charges  to  cause  and  procure  the  issue  that  shall  be  joined  upon  the 
said  indictment  or  presentment,  or  any  plea  relating  thereunto,  to  be 
tried  at  the  next  assizes  to  be  held  for  the  county  wherein  the  said 
indictment  or  presentment  was  found,  after  such  certiorari  shall  be 
returnable,  if  not  in  the  cities  of  London,  Westminster,  or  county  of 
Middlesex ;  and  if  in  the  said  cities  or  county,  then  to  cause  or  procure  Except  in 
it  to  be  tried  the  next  term  after,  wherein  such  certiorari  shall  be  London  and 
granted,  or  at  the  sitting  after  the  said  term,  if  the  Court  of  King's  'V^estminster. 
Bench  shall  not  appoint  any  other  time  for  the  trial  thereof;  and  if  any 
other  time  shall  be  appointed  by  the  court,  then  at  such  other  time, 
and  to  give  due  notice  of  such  trial  to  the  prosecutor,  or  his  clerk  in 
court ;  and  that  the  said  recognizance  and  recognizances,   taken  as   certioraH 
aforesaid,  shall  be  certified  into  the  said  Court  of  King's  Bench,  with  granted  without 
the  said  certiorari  and  indictment,  to  be  there  filed,  and  the  name  of  ^^™snizance 
the  prosecutor  (if  he  be  the  party  grieved  or  injui-ed)  or  some  public 
officer  to  be  indorsed  on  the  back  of  the  said  indictment ;  and  if  the 
person  prosecuting  such  certiorari,  being  the  defendant,  shall  not,  before 
allowance  thereof,  procure  such  manucaptors  to  be  bound  in  a  recog- 
nizance as  aforesaid,  the  justices  of  the  peace  may  and  shall  proceed  to 
trial  of  the  said  indictment  at  the  said  sessions,  notwithstanding  such 
writ  of  certiorari  so  delivered." 

Sect.  4.  Provided  always,  "that  in  any  of  the  vacations  writs  of  How grantable  in 
certiorari  may  be  granted  by  any  of  the  justices  of  their  Majesties'  vacation. 
Court  of  King's  Bench,  [or  since  1  &  2  Vict.  c.  45,  s.  1,  any  judge  of 
either  of  the  superior  courts,]  whose  names  shall  be  indorsed  on  the 
said  writ,  and  also  the  name  of  such  person  at  whose  instance  the  same 
is  granted ;  and  that  the  party  or  parties  indicted,  prosecuting  such 
certiorari,  shall,  before  the  allowance  of  such  writ  or  writs  of  certiorari, 
find  such  sureties,  in  such  sum  and  with  such  conditions  as  are  before 
mentioned  and  specified  in  this  present  Act." 

The  like  provisions  are  enacted  by  s.  5,  concerning  the  removal  of 
indictments  by  certiorari  within  the  counties  of  Chester,  Lancaster,  and 
Durham. 

The  statute  8  &  9  Will.  Ill,  c.  33,  s.  1,  makes  perpetual  the  5  &  6  W.  ^1™!^'^^°'^^^^ 
&  M.  c.  11  ;  and  in  s,  2,  it  is  enacted,  "That  the  party  or  parties  prose-  Sbeforea^ 
cuting  any  certiorari  to  remove  auy  indictment  or  presentment  from  judge, 
the  quarter  or  general  sessions  of  the  peace,  may  find  two  sufficient 
manucaptors,  who  shall  enter  into  a  recognizance  before  any  one  of  his 
Majesty's  justices  of  the  Court  of  King's  Bench,  in  the  same  sum  and 
under  the  same  conditions  as  is  required  by  the  said  Act,  whereof 
mention  shall  be  made  on  the  back  of  such  writ  under  the  hand  of  the 
justice  taking  the  same,  which  shall  be  as  effectual  and  suitable  to  all 
intents  and  purposes  to  stay  or  supersede  any  further  proceedings  upon 
any  indictment  or  presentment  for  the  removal  of  which  the  said  writ 
of  certiorari  shall  be  granted,  as  if  the  recognizance  had  been  taken 
before  any  one  of  the  justices  of  the  peace  of  the  county  or  place  where 
such  indictment  was  found  or  presentment  made.  Also  it  shall  be 
added  to  the  condition  of  every  recognizance  taken  by  virtue  of  this 
and  the  said  Act,  that  the  party  or  parties  prosecuting  such  writ  of 
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certiorari  shall  appear  from  day  to  day  in  the  said  Court  of  King's 
Bench,  and  not  depart  until  he  or  they  shall  be  discharged  by  the  said 
court." 

The  provisions  of  the  5  &  6  W.  &  M.  c.  11,  are  extended  to  prose- 
cutors and  other  indictments  than  those  found  at  quarter  sessions  by 
the  5  &  6  Will.  IV.  c.  33. 

By  s.  1  of  that  Act,  it  is  enacted,  that  "  No  writ  of  certiorari  shall 
issue  from  the  Court  of  King's  Bench  at  Westminster,  for  removing 
into  that  court  any  indictment  or  presentment  from  any  court  of 
sessions,  assize,  oyer  and  terminer,  or  gaol  delivery,  or  any  other  court, 
at  the  instance  of  the  prosecutor  or  any  other  person,  (except  his 
Majesty's  attorney-general,)  without  motion  first  made  in  the  Court 
of  King's  Bench,  or  before  some  judge  of  that  court,  and  leave 
obtained  to  remove  such  indictment  or  presentment  in  the  same 
manner  as  similar  motions  may  now  be  made,  and  leave  given  where 
such  application  is  made  on  the  part  of  defendants,-  any  law,  practice, 
or  usage  to  the  contrary  in  anywise  notwithstanding." 
I  The  application  for  the  certiorari,  whether  to  a  court  or  judge,  except 
when  made  by  the  attorney-general,  should  be  supported  by  an 
1  affidavit  stating  the  grounds  for  it,  and  as  to  what  grounds  are  suffl- 
'  cient,  see  ante,  625;  R.  v.  Inhabitants  of  Clace,  4  Burr.  2458 ;  B.  v.  Stan- 
^jmrd,  4  T.  B.  161 ;  B.  v.  Burgess,  1  Ken.  iJep.  *»i<  A  defendant  ap- 
plying to  remove  an  indictment  from  sessions, 'l^  certiorari,  on  account 
-~a£_JJlg_^;otebility  that  difficult  points- of  law  will  arise,  must  state 
in  his  aifidavit  specihc  grounds  on  which  legal  difficulties  will  occur, 
and  it  was  not  sufficient  to  show  that  the  obstniction  complained 
of  by  an  indictment  for  a  nuisance  consisted  of  buildings  of  great 
value,  which  had  stood  thirty  or  forty  years.  (iJ.  v.  Joule,  b  A.  &  E. 
532 ;  Reg.  v.  Morton,  1  Dowl.  JV.  S.  543.)  An  affidavit  for  a  cer- 
tiorari to  remove  an  inquisition  taken  to  assess  compensation  under 
a  railway  Act,  should  set  out  an  exact  copy  of  the  inquisition,  or 
account  for  the  omission.  It  should  also  distinctly  set  out  particular 
facts,  sufficient  to  raise  a  question  of  law,  and  a  presumption  of  error 
in  the  inquisition  ;  an  affidavit,  therefore,  which,  after  reciting  that  the 
inquisition  stated  certain  lands  were  authorised  to  be  taken  under  the 
Act,  added  generally,  "which  deponent  asserts  is  not  the  fact,"  is 
insufficient.  {Reg.  v.  Justices  of  Wigan,  8  Jur,  930  ;  Reg.  v.  Manchester 
and  Leeds  Railway  Company,  Z  N.S  P.  439.)  Corroborating  affidavits 
may  be  read  after  a  rule  has  been  granted,  but  not  affidavits  containing 
new  matter.  (iJ.  v.  Berkley,  1  Ken.  81.)  The  affidavit  should  be  entitled 
only  "  In  the  Queen's  Bench,"  and  not  in  the  name  of  the  prosecution 
in  the  court  below.  {Ex  parte  Nohro,  1  B.SG.  267  ;  sed  vide  B.  v. 
Lewis,  2  Stra.  704.)  But  the  affidavits  in  support  of  an  application 
to  quash  a  certiorari  after  the  removal  of  the  cause  to  the  court  above 
ought  to  be  entitled  in  the  cause,  though  before  it  was  so  removed 
they  ought  to  be  entitled  in  the  Queen's  Bench  merely.  {Reg.  v.  Jones, 
8  Dowl.  80. )  The  jurat  to  an  affidavit  must  contain  the  words  "  before 
me "  preceding  the  commissioner's  name,  and  the  omission  of  them  is 
a  fatal  defect.  {Reg.  v.  Inhabitants  of  Norbury,  2  N.  S.  C.  344 ;  15 
L.  J.  M.  O.  264  ;  R.  v.  Bloxam,  6  Q.  B.  528  ;  1  JST.  S.  C.  370.)  Where 
a  party  has  once  failed  on  account  of  the  insufficiency  of  the  affidavit 
to  obtain  a  rule  for  a  certiorari,  the  court  will  not  in  general  allow  him 
to  renew  the  application  on  amended  affidavits,  especially  if  he  appears 
to  have  suffered  no  injury,  aud  to  have  assented  to  the  proceedings 
below.  {Reg.  v.  Mamcliester  a/iid  Leeds  Railway  Company,  1  P.  d;  D.  164 ; 
&A.<&E.  413.) 

The  application  for  the  writ  is  ex  parte.  {Symonds  v.  Dimsdale,  2 
Exch.  533.)  And  if  the  rule  is  granted,  it  is  generally  absolute  in  the 
first  instance,  in  the  case  of  misdemeanours ;  but  in  cases  of  felony,  a 
rule  to  show  cause  only  is  usually  granted.  {Reg.  v.  Spencer,  8  B.  P.  C. 
127  ;  Corner  Cr.  Prac,  p.  55.)    If  the  application  is  made  to  a  judge  out 
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of  court,  the  affidavits  should  be  left  for  his  perusal,  or  application  may 
be  made  by  counsel.  When  the  judge  grants  the  writ,  he  marks  on  the 
affidavit,  "  Let  a  writ  issue,"  and  this  fiat  must  be  obtained  before  the 
writ  is  issued,  or  it  will  be  irregular.  (Beg.  v.  WMtechapel,  12  L.  J. 
M.  a  85.) 

And  by  statute  5  &  6  Will.  IV.,  c.  33,  s.  2,  after  reciting  "that  it  is 
expedient  to  extend  the  powers  of  an  Act  passed  in  the  fifth  year  of  the 
reign  of  King  William  the  Third  and  Queen  Mary,  intituled  '  An  Act 
to  prevent  Delays  of  Proceedings  at  the  Quarter  Sessions  of  the  Peace,'" 
it  is  enacted,  "That  instead  of  the  recognizance  now  by  law  required  to 
be  entered  into  before  the  allowance  of  a  writ  of  certiorari,  every  person 
indicted  or  presented  in  any  court  of  sessions,  assize,  oyer  and  terminer, 
gaol  delivery,  or  any  other  court,  who  shall  obtain  a  writ  of  certiorari  for 
removing  any  indictment  or  presentment  whatever  into  the  Court  of 
King's  Bench,  (not  being  in  custody  for  want  of  bail  to  answer  such 
indictment  or  presentment,)  shall,  before  the  allowance  of  such  writ, 
enter  into  a  recognizance  before  one  of  his  Majesty's  justices  of  the 
Court  of  King's  Bench,  or  before  a  justice  of  the  peace  of  the  county  or 
place  in  which  the  offence  is  charged  to  have  been  committed,  or  in 
which  such  pei'son  shall  reside,  in  such  sum  and  with  such  sureties  as 
the  said  Court  of  King's  Bench,  or  one  of  his  Majesty's  justices  of  the 
said  court,  shall  by  indorsement  on  the  said  writ  order  and  direct ; 
which  recognizance  shall  contain  the  same  conditions  as  are  now  by  the 
said  Act  and  another  Act  passed  in  the  eighth  and  ninth  year  of  the 
reign  of  King  William  the  Third,  intituled  '  An  Act  to  make  perpetual 
and  more  effectual  an  Act '  intituled  '  An  Act  to  prevent  Delays  at  the 
Quarter  Sessions  of  the  Peace,'  required  in  cases  of  indictments  re- 
moved from  the  general  or  quarter  sessions  of  the  peace  ;  and  there- 
upon all  the  clauses  and  provisions  contained  in  the  said  several  Acts 
with  respect  to  costs  or  otherwise  shall  extend  to  such  last  mentioned 
recognizances  ;  and  every  person  being  in  custody  for  want  of  bail  to 
answer  the  charge  contained  in  such  indictment  or  presentment  shall 
be  detained  in  custody  until  the  like  recognizances  as  are  hereinbefore 
directed  to  be  entered  into  (previous  to  the  allowance  of  such  writ  of 
certiorari)  shall  have  been  entered  into,  or  until  such  person  be  dis- 
charged by  due  course  of  law." 

The  5  &  6  Will.  IV.  c.  33,  s.  2,  requires  persons  indicted  or  presented 
in  any  court  of  sessions,  &c.,  "  or  any  other  court,"  who  have  obtained 
a  certiorari,  to  enter  into  a  recognizance  according  to  that  section,  and 
this  has  been  held  to  extend  to  a  person  against  whom  a  presentment 
has  been  made-  by  a  court  of  sewers,  and  he  must  therefore  enter  into 
the  recognizance  required  by  the  above  statute  before  the  writ  of  cer- 
tioran  can  be  allowed.     {Reg.  v.  Baker,  28  L.  J.  Q.  B.  377.) 

Although  in  the  form  of  i-ecognizance  used  under  the  5  &  6  W._  &  M. 
ell  s.  2,  the  payment  of  the  costs  of  the  prosecution  is  not  mentioned, 
yet  after  conviction  a  rule  will  be  made  absolute  for  estreating  the  re- 
cognizances of  the  sureties  unless  they  pay  the  taxed  costs  of  the  pro- 
secution, under  the  third  section.  (See  vnfra,  653 ;  Beg.  v.  Hamdon,  1 
Q.  B.  464  ;  Beg.  v.  Hodgson,  1  Bears.  0.  0.  14.) 

It  is  enacted  by  the  16  &  17  Viot.  c.  30,  _s.  5,  that  "  Whenever  any 
writ  of  certiorari  to  remove  an  indictment  into  the  Court  of  Queen's 
Bench  shall  be  awarded  at  the  instance  of  a  defendant  or  defendants, 
the  recognizance  now  by  law  required  to  be  entered  into  before  the 
allowance  of  such  writ  shall  contain  the  farther  provisions  following  : 
that  is  to  say,  that  the  defendant  or  defendants,  in  case  he  or  they  shall 
be  convicted,  shall  pay  to  the  prosecutor  his  costs  incurred  subsequent 
to  the  removal  of  such  indictment ;  and  whenever  any  snch  writ  of 
certiorari  shall  be  awarded  at  the  instance  of  the  prosecutor,  the  said 
prosecutor  shall  enter  into  a  recognizance  (to  be  acknowledged  m  like 
manner  as  is  now  required  in  cases  of  writs  oi  certiorari  awarded  at  the 
instance  of  a  defendant,)  with  the  conditions  following  :  that  is  to  say, 
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that  the  said  prosecutor  shall  pay  to  the  defendant,  or  defendants,  in 
case  he  or  they  shall  be  acquitted,  his  or  their  costs  incurred  subse- 
quent to  such  removal." 

By  sect.  7,  "  If  the  person  or  persons  at  whose  instance  any  writ  of 
certiorari  shall  be  awarded  shall  not,  before  the  allowance  thereof,  enter 
into  such  recognizance  as  is  hereinbefore  provided,  the  court  to  which 
such  writ  may  be  directed  shall  and  may  proceed  to  the  trial  of  the 
indictment  as  if  such  writ  of  certun-ari  had  not  been  awarded." 

The  removal  by  certiora/ri  of  an  indictment  against  a  corporation  is 
not  within  the  meaning  of  the  fifth  section  of  the  16  &  17  Vict.  c.  30, 
and  therefore  a  prosecutor  at  whose  instance  it  issues  need  not  enter 
into  the  recognizances  required  by  that  section.  {Reg.  v.  Mayor,  <hc., 
of  Mcmchester,  1  E.  dk  B.  453  ;  26  L.  J.  M.  C.  65.) 

There  is  no  power  at  common  law  to  enable  the  court  to  make  the 
prosecutor  pay  to  the  defendant  the  costs  incurred  subsequently  to  the 
removal  of  an  indictment  by  certiorari.  And,  therefore,  unless  he  has 
entered  into  a  recognizance  in  the  form  pointed  out  by  the  above  fifth 
section,  he  is  not  liable  to  pay  such  costs.  Where  the  prosecutor  re- 
moved an  indictment  against  the  defendants  for  non-repair  of  a  high- 
way, upon  the  trial  of  which  a  verdict  of  not  guilty  was  retvirned,  and 
entered  into  a  recognizance  merely  to  prosecute  with  effect,  and  per- 
form such  orders  and  things  as  the  court  should  direct,  it  was  held  that 
the  defendants  could  not  recover  their  costs  against  him.  {Beg.  v.  Jn- 
hahitants  of  East  Stoke,  Q  B.  &  S.  536  ;  Zi  L.  J.  M.  C.  190.) 

The  16  &  17  Vict.  c.  30  does  not  extend  to  any  writ  of  certiorari 
awarded  at  the  instance  of  her  Majesty's  attorney-general. 

As  to  the  removal  of  indictment  or  requisitions  for  trial  into  the 
Central  Criminal  Court,  under  the  19  &  20  Vict.  c.  16,  see  ante, 
"  Central  Crvminal  Court,"  p.  615. 

In  some  cases  terms  will  be  imposed  upon  a  defendant  on  granting 
him  a  certiorari.  {Reg.  v.  Jewell,  7  E.  &  B.  140  ;  26  L.  J.  Q.  B.  177.) 
In  one  case,  where  the  writ  was  applied  for  to  remove  an  indictment 
at  the  Old  Bailey  for  cheating,  the  court  imposed  the  condition  of  the 
defendant's  undertaking  to  try  it  the  same  term,  which  was  a  benefit 
to  the  prosecutor,  who  by  the  practice  at  the  Old  Bailey  sessions  could 
not  have  tried  it  so  soon.  {R.  v.  Kehwff,  1  Salh.  150.)  Where  one 
defendant  had  removed  an  indictment  by  certiorari,  the  court  would 
not  compel  him  to  submit  to  terms  as  to  the  time  of  proceeding  to  trial, 
although  he  may  have  been  the  only  defendant  who  has  entered  into  the 
proper  recognizances,  and  great  delay  may  be  the  result  of  not  so  inter- 
fering.    {Rex  V.  Hunt,  6  Bowl.  5.) 

If  several  persons  be  included  in  the  same  indictment,  and  some  of 
them  find  sureties,  and  the  others  not,  it  has  been  said  that  the  pro- 
ceedings as  to  the  first  will  be  valid  ;  (2  Hawk.  c.  27,  s.  60  ;  Com.  Dig. 
Certiorari  [B]  ;)  but  according  to  a  more  recent  case,  a  certiorari  ob- 
tained by  one  of  several  defendants,  removes  the  indictment  as.  to  all, 
and  the  previous  recognizances  of  all  are  discharged,  though  the  parties 
not  applying  for  the  certiorari  do  not  give  any  fresh  security.  And  on 
an  application  being  made,  under  such  circumstances,  for  a  procedendo, 
unless  the  defendants  not  suing  out  the  certiorari  would  enter  into 
recognizances,  the  court  refused  even  a  rule  to  show  cause.  (Rex  v. 
Boxall,  A  A.  <k  E.  5\Z  ;  and  see  Keat  v.  Goldstein,  T  B.  &  C.  525  ;  1 
M.  &  R.  305  ;  R.  V.  Hunt,  6  Dowl.  5.)  But  if  several  of  the  defen- 
dants, on  an  indictment  for  misdemeanour,  are  out  on  bail,  and  but  one 
is  in  custody,  and  one  of  the  defendants  out  on  bail  applies  for  the 
writ,  it  will  be  granted  if  the  defendant  in  prison  consents  generally, 
but  if  he  will  not  consent  except  on  terms  of  being  bailed,  then  the 
applicant  will  be  required  to  bail  him  in  the  same  amount  as  himself 
{Reg.  v.  Draht,  22  L.  J.  Q.  B.  304.) 

Before  the  16  &  17  Vict.  c.  30,  it  was  deemed  a  reasonable  condition 
that  if  one  of  two  or  more  defendants  procured  the  removal  of  an  in- 
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dictment  he  should  give  security  for  not  only  Ms  own  costs,  but  also 
those  of  his  co-defendant  or  co-defendants,  if  convicted,  and  the  statute 
has  made  no  difference  in  that  respect.  {Reg.  v.  Jewell,  7  B.  d  B.  140; 
26  L.  J.  Q.  B.  177  ;  Beg.  v.  Drake,  22  L.  J.  Q.  B.  304 ;  Reg.  v.  Foulkes, 
IL.M.S  P.  720  ;  20  L.  J.  M.  G.  196  ;  Beg.  v.  Probert,  1  Bea/rs.  C.  C, 
30.) 

In  Reg.  y.  Wilks,  (5  E.  &  B.  690  ;  25  L.  J.  Q.  B.  47,)  a  judge  granted 
a  certiorari  to  remove  an  indictment  for  misdemeanour  from  the  Cen- 
tral Criminal  Court,  on  the  application  of  one  of  the  defendants,  upon 
his  entering  into  recognizances  to  appear  and  plead  that  term,  try  at 
the  sittings  after,  and  pay  costs  in  the  case  of  his  conviction,  the  other 
two  defendants  entering  recognizances  to  appear,  plead,  and  try  at  the 
same  time. 

A  single  judge  exercises  a  discretion  as  to  granting  a  certiorari, 
and  the  court  will  not  interfere  with  it  unless  he  has  been  misled  by 
fraud  or  misrepresentation.  {Beg.  v.  Wilkes,  5  E.  S  B.  690  ;  25  L.  J. 
Q.  B.  47.) 

It  seems  that  a  married  woman  need  not  enter  into  the  recognizance 
where  she  is  indicted  with  her  husband.  (2  Hale,  213.)  The  recogni- 
zance will  not  be  forfeited  unless  the  prosecutor  gives  rules  according 
to  the  course  of  the  court.  (2  Hawk.  c.  27,  s.  58.)  The  recognizance, 
as  we  have  seen  by  sect.  2,  must  be  certified  to  the  Court  of  Queen's 
Bench,  together  with  the  certiorari  and  indictment. 

Oonvictions,  Orders,  tfcc.]— "We  have  already  seen,  that  by  the  13 
Geo.  II.  c.  18,  s.  6,  am,te,  630,  no  writ  of  certiorari  shall  be  granted  or 
issued  to  remove  any  conviction,  judgment,  order,  or  other  proceeding 
had  or  made  by  or  before  any  justice  of  the  peace,  or  general  or  quarter 
sessions,  unless  it  be  duly  proved  upon  oath  that  the  party  or  parties 
suing  for  the  same  hath  or  have  given  six  days'  notice  thereof  in  writing 
to  the  justice  or  justices,  or  to  two  of  them,  (if  so  many  there  be,)  by 
and  before  whom  such  conviction,  judgment,  order,  or  other  proceed- 
ing shall  be  so  had  or  made,  to  the  end  that  such  justice  or  justices,  or 
the  parties  therein  concerned,  may  show  cause,  if  he  or  they  shall  so 
think  fit,  against  the  issuing  or  granting  such  certiorari. 

This  enactment  does  not  bind  the  crown,  (see  ante,  630,)  nor  does  it 
extend  to  indictments.    {B.  v.  Battams,  1  East,  298.) 

The  following  rule  of  court  respecting  the  condition  of  recognizances 
for  the  attendance  of  defendants  on  the  trial  of  indictments  was  issued 
by  the  Court  of  Queen's  Bench  in  Easter  Term ,  1852  :  "  It  is  ordered, 
that  whenever  a  defendant  shall  be  required  by  law  and  the  practice 
of  this  court  to  give  recognizance  to  appear  and  answer  to  any  indict- 
ment foimd  in  this  court,  or  removed  or  to  be  removed  into  the  same, 
it  shall  be  added  to  the  condition  of  every  such  recognizance,  that  the 
defendant  shall  personally  appear,  from  day  to  day,  on  the  trial  of  such 
indictment,  and  not  depart  until  he  shall  be  discharged  by  the  court  or 
judge  before  whom  such  trial  shall  be  had,  unless  the  court  or  judge 
shall  see  fit  to  dispense  with  the  condition  of  such  additional  recogni- 
zance." 

At  the  instance  of  the  defendant  the  writ  is  granted  subject  to  the 
limit  as  to  time,  and  to  the  entering  into  recognizance  under  the  pro- 
visions of  the  above  statutes,  on  shewing  a  sufficient  ground  for  it, 
unless  the  writ  be  taken  away  by  any  statute  in  express  terms.     (4 

£iOT,  2858.)  ,  .        .      ,  1         , 

In  cases  of  removals  of  orders,  i.e.,  by  certwran,  where  there  has 
been  an  appeal  to  the  quarter  sessions,  and  that  court  has  made  an 
order,  subject  to  a  case  for  the  oj)inion  of  the  Court  of  Queen's  Bench, 
the  application  for  the  certiorari  is  always  made  by  the  party  contest- 
ing the  order  of  sessions,  and  such  party  becomes  the  nominal  defen- 
dant in  the  Court  of  Queen's  Bench  ;  and  the  writ  may  be,  and 
frequently  is,  obtained  by  procuring  counsel's  hand  to  a  motion  paper 
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indorsed  to  move  for  the  writ,  and  a  consent,  by  counsel's  Land,  to  a  like 
motion  paper  on  behalf  of  the  opposite  party,  who  is  denominated  in 
the  Queen's  Bench  the  prosecutor.  If  such  consent  be  not  procured, 
six  days'  notice  of  the  application,  reckoning  the  day  of  service  inclu- 
sively and  the  day  named  for  the  application  exclusively.  (JR.  v. 
Qoodenoitgh,  2  A.  &  B.  463  ;  S.  v.  Smsex,  \  M.  S  8.  631  ;  Corner  Or. 
Prac,  p.  70.) 

The  notice  must  be  given  by  the  party  at  whose  instance  the  cer- 
tiorari is  to  be  applied  for.  The  writ  could  not  be  issued  at  the 
instance  of  any  other  party  than  the  one  who  has  given  the  notice, 
although  the  latter  avowedly  drops  the  proceeding,  and  although  it  is 
too  late  to  give  a  fresh  notice.  {R.  v.  Justices  of  Kent,  3  B.  S  Ad.  250.) 
The  notice  must  state  distinctly  the  name  of  the  party  applying  for 
the  writ.  (iJ.  v.  Lancashire,  4  B.  d:  Ad.  289.)  Et  per  Curiam, — "  The 
notice  should  be  given  by  the  party  suing  out  the  writ,  and  that  cir- 
cumstance should  appear  upon  the  face  of  the  notice  itself,  for  the 
object  of  it,  stated  by  the  statute,  is  to  enable  the  justices  to  show 
cause  against  the  granting  the  cerUorari,  and  they  may  show  for  cause 
that  the  party  suing  out  the  writ  was  a  stranger  to  the  county,  and 
not  interested  in  the  order.  The  justices  therefore  ought  to  have  their 
attention  called  to  the  name  of  the  party  by  the  notice  itself."  (Reg.  v. 
Justices  of  Shrewsbury/,  9  Dowl.  501  ;  Reg.  v.  Mow,  11  A.  S  E.  159.) 
But  a  notice  signed  in  the  name  of  a  solicitor,  who  describes  himself 
"  solicitor  for  the  present  churchwardens  and  overseers  of  Market 
Harborough,"  is  sufficient ;  {Reg.  v.  SoUy,  9  Bowl.  P.  C.  115  ;)  but  the 
affidavits  must,show  that  the  churchwardens  and  overseers  are  the  par- 
ties suing  out  the  certiorari,  and  that  the  solicitor  has  their  authority. 
{Reg.  V.  Justices  of  Shrewsbury,  9  Dowl.  P.  C.  501.)  A  notice  may  be 
signed  by  the  attorney  on  behalf  of  the  inhabitants  of  a  parish  to  remove 
a  poor  law  auditor's  allowance,  under  7  &  8  Vict.  c.  101,  s.  35.  {Reg. 
V.  Inhahs.  of  Gkiddingstone,  7  Jur.  JV.  S.  125  ;  see  also  Reg.  v.  Jus- 
tices of  Suffolk,  18  Q.  B.  416;  21  L.  J.  M.  C.  169.)  A  notice  "on 
behalf  of  the  churchwardens  and  overseers  of  S.,"  if  signed  only  by 
one  churchwarden,  is  not  sufficient.  {R.  v.  Cambridgeshire,  Z  B.  &  Ad. 
887.)  So  a  notice  of  motion  for  a  certiorari  to  remove  an  order  of 
quarter  sessions,  made  on  appeal,  which  set  forth  the  names  of  the 
appellant  and  of  the  respondents,  and  was  subscribed  by  "J.  B., 
attorney  for  the  respondents,"  was  held  sufficient,  though  it  did  not 
expressly  state  that  the  respondents  were  the  parties  suing  forth 
the  writ.  {Reg.  v.  Justices  of  Wilts,  9  Dowl.  524  ;  see  Reg.  v.  Jus- 
tices of  Suffolk,  ubi  sup.)  So  a  notice  given  on  behalf  of  a  parish, 
signed  by  the  attorney  for  the  parish,  is  sufficient ;  {Rex  v.  Inhabi- 
tants of  Abergele,  h  A.  &  E.  795 ;)  and  a  notice  for  a  certiorari  to 
remove  an  order  relating  to  a  borough,  signed  by  "  A.  and  B.,  solicitors 
for  C,  a  ratepayer  of  the  township  of  M.,  within  and  part  of  the  said 
borough,"  is  primA  facie  proof  of  notice  from  the  party  suing  forth 
the  writ,  without  any  affidavit  by  0.  that  the  solicitors  acted  by  his 
authority.  {Reg.  v.  Justices  of  Lancashire,  3  P.  &  D.  86.)  But  if  sub- 
scribed by  "  A.  B.,  solicitor  for  0.  D.,"  without  expressly  stating  that 
C.  D.  is  the  person  suing  out  the  certiorari,  the  justices  may  shew 
that  C.  D.  is  not  the  person  suing  it  out.  {Reg.  v.  Justices  of  Lanca- 
shire, 11  A.  &  E.  144.) 

The  notice  must  be  given  to  the  justice  or  justices,  or  to  two  of  them 
(if  so  many  there  be),  by  and  before  whom  the  conviction,  judgment, 
order,  or  other  proceeding  was  had.  Service  on  the  parties  interested 
in  supporting  the  proceedings  merely,  will  not  suffice.  {R.  v.  Spach- 
man,  9  Dowl.  1060.)  If  two  justices  convict  a  man  under  a  statute 
which  gives  one  justice  a  power  to  convict  singly,  yet  the  notice  of  the 
application  should  be  served  on  both  justices.  {R.  v.  Baldwin,  1  Gudis 
Prac.  222.)  So  it  is  not  sufficient  to  serve  the  notice  on  one  justice 
present  at  the  sessions  making  the  order,  and  on  another  justice  of  the 
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same  county  not  present ;  {Beg.  v.  Rattislaw,  5  Dowl.  539  ;)  but  though 
an  interested  justice  ought  not  to  take  part  in  the  proceedings  on  the 
making  of  the  order,  yet  if  he  do  interfere,  a  notice  of  the  application 
may  be  rightly  served  upon  him.  (Beg.  v.  Justices  of  Sufolk,  18  Q.  B. 
416  ;  21  L.  J.  M.  C.  169.)  J      m      ,       '^ 

Affidavit  of  service  of  notice  of  application  under  the  13  Geo.  II. 
0.  18,  s.  5,  for  a  writ  of  certiorari  to  remove  an  order  of  quarter  ses- 
sions must  show  that  it  was  served  on  the  justices  who  were  present  at 
the  time  of  the  making  of  the  order,  {Reg.  v;  Inhabs.  of  Cartworth,  1 

D.  S  L.  837  ;  13  L.  J.  M.  G.  26,)  or  at  the  hearing  of  the  appeal ;  {Beg. 
V.  Justices  of  Cornwall,  1  N.  S.  0.  414 ;)  and  it  makes  no  difference 
whether  they  have  granted  a  special  case  or  not,  {Id. ;  B.  v.  Justices 
of  /Sussex,  1  M.  S  S.  631,)  and  it  is  not  enough  to  state  only  that  they 
were  present  at  the  time  the  appeal  came  on  for  hearing.  {Beg.  v.  Jus- 
tices of  West  Biding,  1  N.  S.  C.  406.)  The  service  of  the  notice  should 
not  be  made  on  a  magistrate  who  took  no  part  in  the  proceedings 
on  the  hearing,  and  avowedly  abstained.  {Beg.  v.  Justices  of  Hereford- 
shire, 1  N.  S.  0.  413  ;  14  L.  J.  M.  G.  44.) 

The  caption  of  an  order  made  on  appeal  at  quarter  sessions,  served 
by  the  appellants  upon  the  respondents  who  did  not  appear  at  the  ses- 
sions, has  been  held  to  be  primA  facie  evidence  against  the  appellants 
that  the  magistrates  who  are  named  therein  as  present  and  making 
the  order  were  so,  and,  therefore,  proper  persons  to  be  served  with 
notice  of  certiorari ;  {Beg.  v.  Inhabs.  of  Sevenoaks,  1  iV".  S.  G.  595  ;  14 
L.  J.  M.  C.  92  ;)  but  since  the  case  of  the  Queen  v.  The  Inhabs.  of  St. 
Jame^s,  Colchester,  (2  L.  M.  <&  F.  314;  20  L.  J.  M.  C.  203,)  it  would 
seem  that  the  affidavit  of  service  of  notice  must  be  complete  of  itself, 
and  that  the  caption  of  the  order  will  not  help  the  supposition  that 
the  justices  mentioned  in  it  were  present  at  the  time  when  the  order 
was  made. 

The  six  days  for  the  service  of  the  notice  must  be  reckoned  exclu- 
sively of  one  day  and  inclusively  of  the  rest.  And  this  is  the  general 
rule  of  computation  in  matters  of  practice,  independently  of  the  rule 
of  Court,  Hil.  2  Will.  IV.  8.     {B.  v.  Goodenough  and  others,  2  A.  & 

E.  463  ;  Bex  v.  Justices  of  Cumberland,  A.  N.  &  M.  378 ;  Tpost,  " Time" 
Vol.  V.)  A  notice  of  motion  for  a  certiorari,  "  on  the  first  day  of 
next  term,  or  so  soon  after  as  I  can  be  heard,"  is  iixegular,  if  served  on 
the  first  day  of  that  term,  though  the  party  does  not,  in  fact,  move  till 
after  the  expiration  of  six  days :  Denman,  C.  J.  dubitante.  {Be  Flounders, 
4B.S  A.  865  ;  1  Jf.  S  M.  692.) 

A  notice  is  good  on  the  face  of  it  which  stated  an  intention  to  move 
"  in  six  days "  from  the  giving  of  the  notice.  {Beg.  v.  Bose,  2  ^. 
S.  G.  166.)  And  it  seems  a  notice  to  move  on  the  20th  of  a  month  is 
in  time  if  served  on  the  14th  of  the  month.  {Beg.  v.  St.  Mary,  White- 
chapel,  2  Bowl.  N.  S.  964.) 

It  is  not  necessarily  too  late  to  object  to  the  service  of  the  notice 
after  the  writ  has  issued,  and  the  court  or  a  judge  may  supersede  the 
writ,  although  the  consequence  may  be,  that  if  it  be  quashed,  it  will  be 
too  late  to  sue  out  a  fresh  one,  and  it  is  competent  for  the  parties  in 
an  appeal,  to  object  to  the  notice  to  justices  previous  to  obtaining  a 
certiorari.  {Rex  v.  Rattislaw,  5  Dowl.  539.)  So  the  sufficiency  of  the 
notice  is  still  open  to  objection,  although  the  rule  for  certiorari  has  been 
enlarged  by  consent,  and  the  justices  have  appeared  to  show  cause  ; 
(Beg.  v.  How,  11  A.  &  E.  159 ;)  but  the  court  refused  to  give  costs  on 
discharging  a  rule  in  such  a  case.  {B.  v.  Justices  of  Cambridgeshire,  3 
B.&Ad.  887.) 

In  support  of  the  motion  there  must  be  an  affidavit  of  the  service  of 
the  sis  days'  notice,  which  should  not  be  entitled  in  any  cause.  {Ex parte 
Nohro,  \B.&C.%'a1;Ex  parte  WaUwork,  4D.&L.  403.)  The  statement 
of  service  of  the  notice  must  show  strict  regularity  ;  and  a  service  has 
been  held  bad  which  was  stated  to  have  been  made  at  the  dwelling- 
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house  and  usual  place  of  abode  of  the  magistrate,  by  leaving  a  dupli- 
cate or  counterpart  of  the  said  notice  with  the  medical  assistant  of  the 
magistrate,  who  was  then  ill  in  bed,  for  not  stating  that  the  service 
upon  the  medical  man  was  made  at  the  dwelling-house  of  the  magis- 
trate ;  {Reff.  V.  Nunn,  1  N.  8.  C.  49  ;)  but  it  is  sufBoient  primA  facie 
evidence  to  show  that  it  was  dropped  in  a  letter  box  at  a  magis- 
trate's chambers,  without  showing  that  he  was  in  chambers  that  day, 
especially  if  the  magistrate  admits  that  he  received  the  notice  with  his 
other  papers  on  that  day.  {Reg.  v.  Si.  Mary,  Whiteckapel,  2  Dowl.  N.  S. 
964.) 

If  the  certiorari  was  gi'anted  on  an  imperfect  affidavit  of  service 
of  notice  it  is  too  late  afterwards  to  supply  the  defect  bv  additional 
affidavits.  {Reg.  v.  Inhahs.  of  Gilberdihe,  5  Q.  B.  207  ;  13  L.  'j.  M.  C.  46  ; 
but  see  R.  v.  Justices  of  Cambridgeshire,  ZB.SA.  887.) 

There  must  also  be  an  affidavit  identifying  the  party  applying  for  the 
writ  with  the  pai"ty  who  gave  the  notice  ;  and  it  must  also  appear, 
affirmatively,  on  affidavit,  that  the  justices  to  whom  notice  was  given 
were  the  justices  who  made  the  conviction  or  order.  The  court  will  not 
infer  the  identity  from  the  mere  coincidence  of  names  and  descriptions 
in  the  order  and  notice  and  affidavit  of  service,  or  from  other  affidavits. 
(Reg.  V.  Justices  of  Shrewsbury,  9  Dowl.  501  ;  Reg.  v.  How,  11  A.  d;  E. 
159.)  An  affidavit  that  the  notice  of  motion  was  served  on  three 
justices,  (naming  them),  and  that  they  were  present  at  the  trial  and 
hearing  of  the  appeal,  has  been  considered  sufficient,  i^g.  v.  Ju^ioes  of 
Wilts,  9  Bowl.  524.) 

An  order  of  sessions  may  be  removed  upon  a  judge's  fiat  at  cham- 
bers absolute  in  the  first  instance  ;  {Reg.  v.  JV'ewton-Ferrers,  9  Q.  B.  32;) 
and  a  rule  was  made  absolute  in  the  first  instance  by  Patteson,  J.,  in 
the  bail  court,  after  consideration  to  bring  up  an  order  of  quarter  ses- 
sions for  costs  on  application  for  an  order  of  maintenance,  objections 
being  raised  on  the  face  of  the  order.  (R.  v.  Ardsley,  9  Q.  B.  36.)  In 
Beg.  V.  AUen,  (4  B.  S  S.  915  ;  33  L.  J.  M.  G.  98, j  the  court  seemed  to 
think  that  the  issuing  of  the  fiat  at  chambers  to  remove  a  convic- 
tion before  justices  in  the  first  instance,  was  discretionai-y  with  the 
judge,  but  intimated  that  in  general  a  summons  to  show  cause  should 
be  first  obtained.     (See  Corner  Cr.  Pr.,  72.) 

To  remove  an  order  of  sessions  where  no  case  has  been  stated,  the 
rule,  or  judge's  order  or  fiat  in  vacation,  is  nisi.  {R.  v.  Inhabitants  of 
Chipping  Sodbury,  Z  N.  <&  M.  105.)  Where  a  case  has  been  stated,  it 
seems  that  the  rule  nisi  is  obtained  on  counsel's  signature  only.  To 
remove  a  record  from  an  inferior  jurisdiction,  to  have  execution,  the 
rule  is  absolute  in  the  first  instance.  {Pawsey  v.  Gooday,  3  iJowl.  605.) 
The  judge's  signature  must  be  placed  to  his  fiat.  (See  post,  643.)  On 
the  production  of  the  rule  or  fiat,  and  entering  into  the  requisite 
recognizance,  when  the  application  is  made  by  a  party  indicted,  the 
writ  is  made  out  and  delivered  to  the  party  applying  for  it. 

Stat.  5  Geo.  II.  c.  19,  s.  1,  and  12  &  13  Vict.  c.  45,  s.  7,  empower  jus- 
tices of  the  peace  in  sessions  to  amend  judgments,  convictions,  or  orders 
on  appeals  for  defects  in  form.     (See  tit.  "  Amendment;"  ante,  p.  169.) 

By  5  Geo.  II.  c.  19,  s.  2,  reciting  that  "divers  writs  of  certiorari  have 
been  procured  to  remove  such  judgments  or  orders  into  his  Majesty's 
Court  of  King's  Bench  at  Westminster,  in  hopes  thereby  to  discourage 
and  weary  out  the  parties  concerned  in  such  judgments  or  orders  by  great 
delays  and  expenses  ;"  enacts,  "  that  no  certiorari  shall  be  allowed  to 
remove  any  such  judgment  or  order,  unless  the  party  or  parties  prose- 
cuting such  certiorari,  before  the  allowance  thereof,  shall  enter  into  a 
recognizance  with  sufficient  sureties  before  one  or  more  justices  of  the 
peace  of  the  county  or  place,  or  before  the  justices  at  their  general 
quarter  sessions  or  general  sessions  where  such  judgment  or  order  shall 
have  been  given  or  made,  or  before  any  one  of  his  Majesty's  justices  of 
the  said  Court  of  King's  Bench,  in  the  sum  of  fifty  pounds,  with  con- 
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dition  to  prosecute  the  same  at  his  or  their  own  costs  and  charges  with     4.  Mode  of 
ettect,  without  any  wilful  or  affected  delay,  and  to  pay  the  party  or    oUaining  'it. 

parties  m  whose  favour  and  for  whose  benefit  such  judgment  or  order  

was  given  or  made,  within  one  month  after  the  said  judgment  or  order 
shall  be  confirmed,  their  full  costs  and  charges,  to  be  taxed  according 
to  the  course  of  the  court  where  such  judgments  or  orders  shall  be 
•'oiifi'^i^ed  ;  and  in  case  the  party  or  parties  prosecuting  such  certiorari  Otherwise 
shall  not  enter  into  such  recognizance,  or  shall  not  perform  the  o'ondi-  '^!^«»-ano{m 
tions  aforesaid,  it  shall  and  may  be  lawful  for  the  said  justices  to  pro- 
ceed  and  make  such  further  order  or  orders  for  the  benefit  of  the  party 
or  parties  for  whom  such  judgment  shall  be  given,  in  such  manner  as  if 
no  certiorari  had  been  granted." 

Sect.  3.  "  The  recognizance  and  recognizances  to  be  taken  as  aforesaid  Kecognizairee 
shall  be  certified  into  the  Court  of  King's  Bench  at  "Westminster,  and  ™"^'  ^^  certified. 
there  filed  with  the  certiorari  and  order  or  judgment  removed  thereby ; 
and  if  the  said  order  or  judgment  shall  be  confirmed  by  the  said  court, 
the  persons  entitled  to  such  costs  for  the  recovery  thereof,  within  ten  Costs. 
days  after  demand  made  of  the  person  or  persons  who  ought  to  pay  the 
said  costs,  upon  oath  made  of  the  making  such  demand  and  refusal  of 
payment  thereof,   shall  have  an  attachment  granted  against  him  or 
them  by  the  said  court  for  such  contempt,  and  the  said  recognizance  so 
given,  upon  the  allowing  of  such  certiorari,  shall  not  be  discharged, 
until  the  costs  shall  be  paid  and  the  order  so  confirmed  shall  be  com- 
plied with  and  obeyed." 

This  enactment  applies  to  convictions,  although  it  mentions  only 
judgments  and  orders.     (See  Paley  on  Conv.  5th  ed.  421.) 

It  applies  only  to  cases  where  there  is  an  appeal  to  the  sessions.     A  in  wh^t  cases 
rule  called  upon  the  prosecutor  of  a  certiorari,  issued  to  remove  an  recognizance 
order  of  sessions,  confirming,  without  appeal,  an  order  of  justices  made  ''*™''^'"'J'- 
pursuant  to  55  Geo.  III.  c.  68,  s.  2,  for  stopping  up  a  footpath,  to  show 
cause  why  it  should  not  be  quashed,  the  recognizances  required  not 
having  been  entered  into  previous  to  the  writ  being  issued,  although 
they  were  entered  into  after  the  allowance  :  it  was  held  that  the  statute 
did  not  apply  to  such  a  case.     (Reg.  v.  Jones,  9  Dowl.  P.  G.  504  ;  and 
see  R.  V.  Dwrm,  8  T.  R.  218,  n.)    And  in  such  a  case  the  application 
must  be  to  quash  the  allowance,  and  not  the  writ  itself  ;  and  the  court 
refused  to  mould  the  rule  so  as  to  quash  the  allowance.     (lb.) 

It  does  not  apply  to  a  writ  of  certiorari  sued  out  by  the  prosecutor. 
(B.  V.  Spencer,  9  A.  S  H.  485.) 

The  enactment  is  not  complied  with  by  the  party  and  his  sureties  wiat 
entering  into  a  recognizance  in  twenty-five  pounds  each,  but  it  must  be  recognizarre 
in  the  entire  sum  of  fifty  pounds.     (R.  v.  Dunn,  8  T.  R.  217.)    The  two  ^ffl"''""- 
sureties  must  be  in  addition  to  the  party  suing  out  the  certiorari,  who 
must  join  in  the  recognizance.    {JR.  v.  Boiighey,  4  T.  R.  281  ;  Paley  on 
Corw.  422.)     Where  a  parish  prosecutes  the  certiorari  to  remove  an 
order  of  sessions,  the  recognizance  must  be  entered  into  by  some  one 
inhabitant  on  behalf  of  the  rest  of  the  parish,  with  two  sureties.    (R.  v. 
Abergele,  5  A.  S  K  795 ;  \  N.  S  P.  235.) 

The  discharge  of  the  rule  for  quashing  the  order  of  sessions  does  in  Effect  of  dis- 
effect  confirm  the  order  within  the  meaning  of  the  stat.  5  Geo.  II.  c.  19,  °^a^f  <,°4^oV 
s.  2,  and  the  consequences  of  that  section  thereupon  attach.    (Reg.  v.  session" 
Inhabitants  of  Latchford,  6  Q.  B.  567  ;  14  L.  J,  M.  G.  20.) 

The  certiorari  will  not  be  allowed  until  bail  is  indorsed  on  the  writ.  Other  matters 
(jB.  v.  BotMll,  1  Salk.  149.)  _  *"  '"■ 

If  the  writ  be  regularly  issued,  the  court  will  not  proceed  upon  it 
till  it  has  been  regularly  returned.  And  the  party  suing  out  the  writ 
has  no  right  to  call  upon  the  magistrate  to  allow  and  return  it,  until  he 
has  entered  into  a  proper  recognizance,  as  the  statute  requires.  (R.  v. 
Ihmn,  8  T.  R.  219.) 

If  the  order  is  sent  down  to  the  sessions  to  be  re-stated,  and  new 
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evidence  is  introduced,  it  is  another  order,  and  the  recognizaiice  ■will  be 
discharged.     {R.  v.  Hiteham,  Burr.  504,  687.) 

If  a  certiorari  has  been  applied  for  in  time,  but  the  allowance  of  it  is 
quashed  for  a  defect  in  the  recognizance,  the  court,  under  circumstances, 
will  send  the  writ  down  again  to  be  properly  allowed.  (iJ.  v.  " 
{Inhabitants),  5  A.  S  B.  795.) 

As  to  costs  under  these  recognizances,  see  post,  p.  660. 


V.  dForm  mti  Heq^uisites  of  WSLxit,  mti  ZBeltbetg  of. 

Form  and  The  writ  must  not  materially  vary  in  its  description  of  the  record 

roqaisitesof  writ,  ^j^j^y,  ;(.  jg  intended  to  remove.  (2  Hawk.  c.  27,  s.  75 ;  Beg.  v.  Tmk, 
10  Q.  B.  540  ;  16  Z.  J.  M.  G.  114.)  If,  therefore,  it  profess  to  remove 
an  indictment  only,  it  will  not  be  effectual  to  remove  the  whole 
record  after  conviction.  (Jd. ;  JJ.  v.  Dixon,  2  BA.  Baym.  971.)  And 
even  mere  formal  objections  have  sometimes  been  holden  to  be 
matei'ial.  {Odell  v.  Moreton,  Cro.  Jac.  254 ;  Noell  v.  Nelson,  1  Sid. 
448  ;  1  Bol.  754  ;  Hale,  214  ;  Annn.  1  Salk.  145.)  Thus  if  it  describe 
the  indictment  to  be  taken  before  seven  justices,  when  the  proceeding 
itself  mentions  eight.  {Odell  v.  Moreton,  Cro.  Jac.  254  ;  and  see 
other  instances,  1  Xjhit.  C.  B.  387.)  A  material  variance  in  the  names 
or  additions  will  also  prejudice,  as  if  the  wrong  name  be  inserted; 
{Giggur's  case,  1  Salk.  264  ;  Mason  v.  Fox,  Cro.  Jac.  633 ;  Anon.  3  Salk. 
80  ;  2  Hawk.  c.  27,  s.  81  ;  1  Chit.  0.  B.  387  ;)  but  if  the  mistake  be  only 
in  the  spelling,  and  the  sound  remains  unaltered,  it  will  not  be 
material.  {Shelbery  v.  Bussard,  Cro.  Eliz.  172  ;  2  Hawk.  c.  27,  s.  81.) 
If  more  defendants  be  named  than  appear  on  the  record,  the  variance 
will'be  fatal.  {Anon.  1  Stra.  116  ;  ZHoAvk.  c,  27,  s.  81.)  But  on  motion 
to  quash  documents  brought  up  by  cerOorari,  the  court  will  not  enter- 
tain the  objection,  that  the  documents  appear  by  the  return  to  have 
been  misdescribed  in  the  writ.  {Beg.  v.  Fordham  {Inhabitants),  11  A. 
S  E.Ti;  see  also  Beg.  v.  Tivrk,  10  Q.  B.  540  ;  16  B.  J.  M.  C.  114,  post, 
646.)  But  the  mode  of  taking  such  objection  is  by  motion  at  the 
proper  time  to  quash  the  return.  {Beg.  v.  Inhabitants  of  St.  Olaiies,  5 
Q.  B.  912  ;  13  L.  J.  M.  C.  161  ;  Beg.  v.  Fordham,  11  A.  <&  E.  73 ;  Beg. 
V.  Twrk,  ubi  sup.) 

The  churchwardens  and  overseers  are  the  agents  of  the  inhabitants  of  a 
parish,  and  therefore  an  order  described  as  between  "  the  inhabitants  of 
the  parish  of  St.  Mary  Magdalen  "  and  "  the  inhabitants  of  the  parish 
of  St.  Olave,"  but  which  described  the  appeal  as  made  "  by  and  on 
behalf  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St.  Mary  Magdalen,"  was  rightly  so  described.  {Beg.  v.  Inhabitants 
of  St.  Olaves,  ubi  sup.) 

Where  it  is  intended  to  remove  the  record  after  verdict,  it  must  be 
expressly  framed  for  that  purpose^  or  it  will  be  invalid.  {Beg.  v.  Pot- 
ter, 2  Bd.  Baym.  938  ;  6  Mod.  17  ;  Beg.  v.  Dixon,  2  Bd.  Baym.  971  ; 
13  East,  410,  417.)  The  defendant  must  have  a  day  given  him  in  the 
superior  court  when  an  indictment  after  verdict  is  removed.  {Beg.  v. 
Dixon,  2  Bd.  Baym.  971 ;  6  Mod.  61 ;  2  Hawk.  c.  27,  s.  81.) 
Direction  of.  The  writ  ought  to  be  directed  to  the  judge  or  magistrates  of  the 

inferior  court,  before  whom  the  proceedings  were  originally  taken. 
{Sir  T.  Biddolfv.  Sir  0.  Clerk,  3  Keb.  13 ;  2  Hamk.  c.  27,  s.  3a)  In 
some  cases,  however,  it  may  be  directed  to  the  proper  officer  known  to 
have  the  actual  custody  of  the  record.  {Dyer,  ]63;  2  Hawk.  c.  27,  s. 
38.)  And  the  writ  does  not  operate  until  it  has  reached  the  hands  of 
the  officer  to  whom  it  is  directed,  and  the  rule  for  a  certiorari  does  not 
suspend  a  cause  proceeding  in  an  inferior  court  upon  which  it  is 
served.  {Beg.  v.  ChasBmore,  12  Jur.  11.)  If  the  person  who  ought  to 
certify  the  record,  as  a  justice  of  the  peace,  &c.,  happen  to  die  while  it 
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remains  m  his  custody,  the  certiorari  may  be  directed  to  his  personal     5.  Delivery 
representatives,  who  must  certify.     (2  KA.  750  ;  2  Hawk.  a.  27,  s.  39.)  of. 

It  may  be  directed  to  a  justice  of  assize  to  certify  a  record  of  assize    

taken  before  his  companion  in  his  absence.  (2  Hamk.  c.  27,  s.  39.) 
When  the  certiorari  is  intended  to  remove  an  indictment  or  recog- 
nizance, or  other  matter,  from  the  sessions,  it  is  directed  either  to  the 
justices  generally,  or  to  some  of  them  in  particular,  and  not  to  the 
castas  rotidorum ;  though  it  seems  that  it  may  be  returned  by  him, 
especially  if  he  style  himself  a  justice  of  the  peace.  (2  Hawk.  c.  27, 
s.  40.)  And  a  certiorari  to  remove  an  order  made  by  two  justices,  may 
be  directed  to  the  sessions,  and  by  them  returned  to  the  superior 
jurisdiction.  {B.  v.  Inhabitants  of  Wwrmirhster,  1  Stra.  470.)  If,  after 
an  appeal  against  an  order  to  quarter  sessions  and  a  confirmation  there 
of  the  order,  a  certiorari  is  sought  to  remove  the  original  order,  it 
should  go  to  the  justices  who  made  it,  unless  it  has  been  returned  to  the 
quarter  sessions  ;  {Beg.  v.  Morice,  1  N.  8.  0.  586  ;  14  L.  J.  M.  G.  75  ;) 
but  if  it  has  been  returned  to  the  quarter  sessions,  the  rule  should  be 
drawn  up  to  bring  up  both  the  original,  order  and  the  order  of  quarter 
sessions,  unless  the  order  of  sessions  sets  out  the  original  order,  when 
perhaps  one  will  be  sufficient.  (Beg.  v.  Justices  of  Cornwall,  1  N.  S. 
O.  414  ;  14  L.  J.  M.  G.  46.)  To  remove  an  indictment  from  the  cirtque 
ports,  the  writ  is  directed  to  the  "mayor  and  jurats  ;"  and  to  remove 
one  from  an  assize  in  a  county  palatine,  to  the  "  chancellor  of  such 
county,"  who  sends  for  it  to  the  justices  of  assize.  (2  Hamk.  c.  27,  s. 
41.)  A  rule  to  show  cause  why  a  certiorari  should  not  be  issued  to  re- 
move an  inquisition  under  a  railway  act,  was  held  properly  directed 
to  the  clerk  of  the  company,  although  tlie  inquisition  was  out  of  their 
custody.  (B.  V.  Manchester,  cfcc,  Bailway  Company,  1  P.  og  D.  164  ;  8 
L.  J.  Q.  B.  66.) 

If  by  mistake  it  be  directed  to  the  wrong  person,  it  has  been  holden 
that  no  other  party  can  take  any  advantage  of  the  error,  if  after  the 
proceedings  are  duly  returned  by  the  parties  to  whom  it  was  directed. 
{Darnel  v.  Phillips,  4  T.  B.  499  ;  Bac.  Ab.  Certiorari.) 

The  writ  must,  when  it  removes  any  indictment,  or  when  the  defen-   signature  of 
dant  is  in  actual  custody,  be  signed  by  one  of  the  judges.     (1  &  2  Ph.  &  judge. 
M.  c.  13,  s.  7  ;  1  &  2  Vict.  c.  45,  s.  1.)     But  in  other  cases  there  is  no 
necessity  for  the  judge  to  sign  the  writ,  but  only  the  fiat  by  which  it  is 
ordered  to  issue.     {B.  v.  White,  1  Salk.  150  ;  3  Salk.  80  ;  2  Rawk.  c.  27 
ss.  37,  40.) 

If  it  be  taken  out  in  vacation  and  tested,  as  it  may  be,  of  the  pre- 
ceding term,  the  fiat  must  be  signed  some  time  before  the  essoin  day 
of  the  subsequent  term,  or  the  whole  will  be  irregular,  and  the  court 
will  award  a  procedendo.  {B.  v.  White,  1  Salk.  150 ;  2  Rawk.  a  27, 
s.  37.) 

The  writ  is  always  indorsed  at  whose  instance  it  was  issued,  and  indorsemeut  at 
when  in  term,  the  wosds  "  by  rule  of  court"  are  added.  (5  &  6  Will,  whose instauce 
<fc  ilf.  c.  11,  ss.  2,  4.)  ... 

"Every  writ  of  certiorari  for  removing  an  indictment  from  the  Central  Venue. 
Criminal  Court  shall  specify  the  county  or  jurisdiction  in  which  the 
same  shall  be  tried,  and  a  jury  shall  be  summoned,  and  the  trial  pro- 
ceed in  the  same  manner,  in  all  respects,  as  if  the  indictment  had  been 
originallv  preferred  in  that  county  or  jurisdiction."  9  &  10  Vict. 
c.  24,  s.  3. 

When  the  certiorari  is  to  remove  an  indictment  or  recognizance,  or  delivery  of  wiit 
other  proceeding  at  the  sessions,  it  should  be  delivered  to  the  chair- 
man in  open  court,  though  if  it  appear  that  it  any  how  came  to  the 
knowledge  of  the  justices,  it  must  be  obeyed  by  them.  (2  Rawk. 
c.  27,  s.  57  ;  B.  v.  Battam,s,  1  East,  299.)  In  practice  on  indictments 
not  at  the  quarter  sessions,  it  is  delivered  to  the  clerk  of  the  peace  or 
clerk  of  assize.     (1  Chit.  G.  L.  390.) 

The  21  Jac.  I.  c.  8,  s.  8,  requires  that  writs  of  certiorari  for  the  Kiots,  ic. 

T  T  2 


644 

5.  Delivery 
of- 


eiwttotatt. 


[s. 


removal  of  an  indictment  for  a  riot,  forcible  entry,  or  assault  and 
battery,  at  the  quarter  sessions,  shall  be  delivered  at  the  quarter  ses- 
sions in  open  court. 

If  it  be  to  remove  a  conviction  or  order  made  by  magistrates  out  of 
sessions,  it  must  be  delivered  to  them  individually. 

A  party  indicted  at  sessions  for  obstructing  a  highway,  obtained  a 
certiora/ri,  but  without  informing  the  prosecutor  that  he  had  done  so, 
gave  notice  of  trial  at  a  subsequent  sessions.  The  prosecutor  attended 
with  his  witnesses,  and  on  the  last  day  of  the  sessions,  before  the  case 
was  called  on,  the  defendant  lodged  his  certiorari.  The  court,  under 
all  the  circumstances,  quashed  the  certiorari,  and  ordered  a  procedendo. 
{R.  V.  Higgi/nsy  h  A.  <&  E.  554.) 

The  writ  is  of  no  effect,  unless  delivered  before  the  time  for  its 
return  is  expired ;  and  see  further  m/rct,  as  to  the  effect  of  the  writ 
before  delivery.  


fiemoves  all 
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teste  Mid  return. 


Subsequent 
proceedings  void. 


Except  where 
jury  sworn. 


-And  after 
judgment. 

Or  where  not 
delivered  before 
return. 


Or  where  forms 
not  complied 
with. 

Where  awarded 
against  law. 


Where 

indictment 
remanded. 

Attachment  for 
proceedmg. 

Removes  record 
itself. 


Removes  the 
original  order  of 
sessions,  and  not 
a  subsequent  one. 


VI.  (Jgffect  of  i\it  2Mttt. 

The  effect  of  the  ■writ  is  to  remove  all  proceedings  of  the  nature  de- 
scribed therein,  which  have  taken  place  between  the  teste  and  return, 
although  the  proceedings  originated  after  the  teste.  The  inferior  court 
or  justices  below  are  bound  to  obey  the  writ  after  production  of  it, 
and  notice  to  them  in  fact  of  such  production,  when  sitting  in  their 
judicial  capacity  ;  and  after  that,  all  further  proceedings  before  them 
on  the  matter  are  erroneous,  and  coram  non  jvdice.  {R.  v.  Battams, 
1  East,  298  ;  Cross  v.  Hmith,  1  Salk.  148  ;  2  Ld.  Ba/ym.  836  ;  2  Hawh. 
c.  27,  s.  57.) 

But  it  hath  been  adjudged,  that  if  a  certiora/ri  for  the  removal  of 
an  indictment  before  justices  of  the  peace  be  not  delivered  before  the 
jury  be  sworn  for  the  trial  of  it,  the  justices  may  proceed.  (2  Hawh. 
c.  27,  3.  62  ;  JR.  v.  North,  1  Salk.  144.) 

And  the  justices  may  set  a  fine  to  complete  their  judgment  after  a 
certiorari  delivered.     {E.  v.  Mwell,  2  JLd.  Raym.  1515  ;  2  Stra.  794.) 

It  operates  as  a  supersedeas  only  from  the  time  of  its  being  actually 
delivered,  and  not  from  the  time  of  its  being  issued  ;  (JR.  v.  Inhabitants 
of  Beton,  7  T.  B.  373  ;  Becf.  v.  Chasemore,  2  Jur.  11)  ;  and  it  will  alto- 
gether lose  its  effect  if  not  delivered  before  its  return.  {Id.  ;  2  Hcmk. 
c.  27,  s.  59.) 

But  it  cannot  operate  as  a  supersedeas  until  the  defendant  has  com- 
plied with  the  directions  of  the  statutes,  ante,  641.  (2  Hawk.  c.  27, 
s.  59.) 

It  is  however  said,  that  if  a  supersedeas  came  out  of  a  superior  court 
to  the  justices,  they  ought  to  surcease,  although  the  supersedeas  be 
awarded  against  law  ;  for  they  are  not  to  dispute  the  command  of  a 
superior  court,  which  is  a  warrant  to  them.     {Cromp.  129.) 

If  an  indictment  be  removed  after  issue  joined,  and  afterwards  re- 
manded, the  inferior  courts  may  proceed  to  trial  upon  it  in  the  same 
way  as  if  the  writ  had  never  been  awarded.    (2  Hawk  c.  27,  s.  61.) 

But  if  they  go  on  after  the  due  delivery  of  the  writ,  where  such  con- 
duct is  illegal,  they  may  be  punished  by  attachment  for  contempt  of 
the  superior  jurisdiction.     {Id.  s.  62  ;  1  Salk.  148.) 

A  certiorari,  when  it  so  requires  it,  removes  the  record  itself  out  of 
the  inferior  court ;  and,  therefore,  if  it  remove  the  record  against  a 
principal,  the  accessary  cannot  there  be  tried.  (2  Hawk.  c.  29,  s.  54  ;  1 
C.  M.  0:  R.18,  note.) 

If  an  order  of  sessions  be  removed  by  certiorari,  and  the  case  be  sent 
back  to  the  sessions  to  be  re-stated,  and  they  make  a  new  order,  the 
certiorari  does  not  operate  to  remove  such  new  order.  The  party  wish- 
ing to  contest  such  new  order  must  obtain  a  fresh  certiorari.  {B.  v. 
Bloxam,  lA.&K  386  ;  Z  L.  J.  M.  C.  115.) 

Upon  a  special  case  being  stated  by  sessions  under  the  General  High- 
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way  Act,  the  certiorari  issues  merely  as  machinery,  to  bring  the  case    7.  Return  to 
before  the  court,  and  therefore  no  objections  to  the  form  of  the  order       the  Writ. 

^n  be  taken  by  reason  of  its  being  brought  up  with  the  case.     (Rea.  v.   

Thomas,  7  K  &  B.  399.)  5  s        i-  \    y 

When  the  sessions  have  decided  a  point,  and  granted  a  case,  the  writ  On  a  case  slated. 
of  certiorari  issues  for  the  sole  purpose  of  bringing  the  case  up,  that 
the  court  may  decide  the  question  which  is  asked  by  the  sessions,  and 
the  rule  ought  to  be  granted  only  upon  the  points  reserved  in  the  case, 
so  that  no  objection  can  be  taken  to  the  order  on  its  face,  which  has 
not  been  reserved  by  the  sessions.  {Beg.  v.  Hartpury,  8  Q.  B.  566  ; 
16  L.  J.  M.  0.  105.)  A  special  case  being  stated  by  a  recorder  on  an 
appeal  at  sessions  with  the  consent  of  both  parties,  in  which  he  found 
the  facts  upon  which  the  court  were  asked  to  say  whether  an  offence 
was  committed,  the  court,  although  the  conviction  was  good  in  form, 
and  the  certiorari  was  taken  away,  heard  the  case,  and  decided  on  the 
evidence.    (Beg.  v.  Dickenson,  1  E.S  B.  831 ;  26  L.  J.  M.  G.  204.) 

If  the  defendant  be  convicted  of  a  capital  offence,  the  person  of  the  When  person  of 
defendant  must  be  removed  by  habeas  corpus,  in  order  to  be  present  in  defendant 
court,  if  he  will  move  in  arrest  of  judgment.     And  herein  the  case  of  ''™''^^"*- 
a  conviction  differs  from  that  of  a  special  verdict,  where  the  presump- 
tion of  innocence  may  be  supposed  to  continue,  and  therefore  the  per- 
sonal presence  of  the  defendant  in  that  case  is  not  necessary  at  the 
argument  of  it.     {B.  v.  Spragg,  2  Burr.  930.) 

It  hath  been  holden  that  a  certiorari  for  the  removal  of  a  recogni-  How  far  it 
zance  for  the  good  behaviour,  or  an  appearance  at  sessions,  will  super-  B"persedes  a 
sede  the  obligation  of  it ;  but  this  would  be  highly  inconvenient,  and  ''^'^"S"^^™^- 
the  contrary  seems  to  be  supported  by  the  better  authority.     (2  Hawk. 
c.  27,  s.  65.) 

A  certiorari  removing  an  indictment  from  the  Old  Bailey  to  the 
Queen's  Bench,  will  discharge  a  recognizance  if  a  prisoner  have  been 
admitted  to  bail  on  a  charge  of  perjury.  {R.  v.  Richardson,  2  Leach, 
G.  G.  560.)    But  it  is  otherwise  if  the  prisoner  be  in  actual  custody.    (W.) 

When  a  certiorari  is  granted  in  order  that  the  trial  may  be  had  in 
another  county,  it  becomes  necessary  that  the  defendant  should  enter 
into  fresh  recognizances,  in  order  to  secure  his  attendance  to  take  his 
trial.  (See  B.  v.  Hunt,  2  Chit.  Bep.  135.)  Where  a  defendant  indicted 
at  the  quarter  sessions  for  a  conspiracy,  had  entered  into  suflScient 
recognizances  to  take  his  trial,  it  was  held  that  the  Court  of  Queen's 
Bench,  on  a  removal  by  certiorari,  might  discharge  them  on  motion, 
and  compel  him  to  enter  into  better  securities.  (JJ.  v.  Hooper,  1  Chit. 
Bep.  491.) 


VII.  3Return  to  ti)e  Mftrit. 

The  certiorari  may  be  sometimes  to  remove  and  send  up  the  record  '^^tat  to  bo 
itself,  and  sometimes  only  the  tenor  or  copy  of  the  record,  (as  the  words  " ""™  • 
therein  be,)  and  it  must  be  obeyed  accordingly  or  it  will  be  bad.  (2  Dalt. 
c.  195  ;  2  Hawk.  c.  27,  s.  76.)     The  return  of  a  copy  of  the  record  will 
not  do  where  the   certiorari  is  to  remove  and  send  up  the  record. 
(Palmer  v.  Forsyth,  4  B.  <&.  G.  401  -,6  1).  &R.  497.) 

But  upon  a  certiorari  to  remove  a  conviction  by  a  justice  of  the  peace, 
a  return  that  the  record  is  returned  to  the  sessions,  and  that  a  copy  is 
annexed  to  the  writ,  if  true,  is  sufficient ;  and  justices  ought  in  all  cases 
to  return  convictions  to  the  sessions,  whether  an  appeal  lies  or  not. 
(R.  V.  Haton,  2  T.  R.  285 ;  Beg.  v.  Turk,  10  Q.  B.  640  ;  16  L.  J.  M.  C. 
114.) 

And  a  return  of  the  tenor  of  an  indictment  from  London,  is  good  by 
the  Charter  of  London.     (Anon.  1  Keb.  252.) 

And  whenever  the  purport  of  the  writ  is  not  to  proceed  upon  the 
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record  to  be  removed,  but  only  to  try  an  issue  of  nul  tiel  record,  it  is 
suffioient  to  certify  the  tenor  of  the  record,  whatever  the  language  of 
the  writ  may  be.  {Sir  T.  BiddolfY.  Sir  0.  Clerk,  3  Keh.  13  ;  2  Hawk 
c.  27,  s.  71.)  If  the  justices  or  the  conviction  be  misdescribed  in  the 
writ,  it  may  perhaps  be  a  good  return  that  there  was  no  such  conviction, 
and  that  they  could  not  obey  the  writ ;  but  it  is  too  late  to  take  that 
objection  after  the  conviction  has  been  returned.  (JEleg.  v.  Twrk,  10 
Q.  B.  540  ;  16  L.  J.  M.  0.  114.) 

If  the  certiorari  be  to  remove  a  conviction,  it  is  sufficient  to  return 
the  conviction  iu  due  form,  without  returning  also  the  examinations 
and  affidavits  taken  in  the  proceedings.  (Anon.  Lofft.  348  ;  Foley,  Conv. 
6th  ed.  426  ;  Beg.  v.  Turk,  ubi  mjp.) 

It  is  the  proper  course  to  return  the  complaint  with  the  conviction 
or  order.     {R.  v.  Badger,  6  B.  S  B.  137;  25  L.  J.  M.  C.  81.) 

Magistrates  are  not  bound  by  the  conviction  first  drawn  up,  whether 
it  be  merely  a  note  of  the  conviction,  or  drawn  up  in  a  formal  manner, 
as  the  conviction  itself ;  but  they  are  at  liberty,  when  called  upon  by 
certiorari  to  return  it  into  the  Court  of  Queen's  Bench,  to  draw  up 
and  return  a  more  formal  conviction,  correcting  any  errors  which  may 
have  existed  in  that  first  drawn  up,  provided  the  latter  conviction 
be  according  to  the  truth  and  the  facts  of  the  case,  as  proved  before 
the  magistrates ;  but  it  is  too  late  after  the  first  has  been  quashed,  or 
after  a  commitment  founded  on  it,  reciting  the  conviction,  has  been 
held  bad,  on  account  of  the  recital  being  true  of  the  conviction  showing 
a  defect  in  it.  {Qhaney  v.  Payne,  \  Q.  B.  712  ;  Reg.  v.  Titrh,  10  Q.  B. 
540  ;  16  L.  J.  M.  C.  114;  R.  v.  Baker,  1  East,  186  ;  but  see  as  to 
orders  R.  v.  Cheshire  Justices,  6  B.  &  Ad.  439,  and  warrants  of  commit- 
ment, AB.S  Ad.  118.) 

By  the  "  Smuggling  Act,"  (8  &  9  Vict.  c.  87,  s.  103,)  every  warrant  nf 
commitment  under  that  or  any  Act  relating  to  the  customs  shall  be 
deemed  valid,  if  it  set  forth  an  ofience  in  the  words  of  the  Act ;  and  no 
such  warrant  shall  be  held  void  for  any  defect  therein  if  it  allege  a 
conviction  of  such  offence,  and  if  it  appear  to  the  court,  before  which 
the  warrant  is  returned,  that  the  conviction  proceeded  on  good  and 
valid  grounds  :  it  would  seem,  therefore,  that  if  on  the  return  of  such 
warrant  to  a  habeas  corpus  the  grounds  of  conviction  are  relied  upon 
in  answer  to  an  allegation  of  defect  in  the  warrant,  it  lies  upon  the 
party  supporting  the  conviction  to  prove  those  grounds,  and  that  to  do 
this  he  must  bring  up  the  depositions  by  certiorari.  ( Van  Boven's  case, 
9  Q.  B.  669  ;  16  L.  J.  M.  C.  4.) 

The  11  &  12  Vict.  c.  31,  s.  6,  provides  that  no  objection  on  account 
of  any  omission  or  mistake  in  any  order  of  removal  brought  up  upon  a 
return  to  a  writ  of  certiorari  shall  be  allowed,  unless  such  omission  or 
mistake  shall  have  been  specified  in  the  rule  for  issuing  such  writ  of 
certiorari.  And  orders  for  the  maintenance  of  lunatics  are  put  on  the 
same  footing  as  orders  of  removal  by  the  8  &  9  Vict.  e.  126,  s.  62  ;  but 
this  does  not  prevent  a  rule  for  a  certiorari  being  made  absolute  for  the 
purpose  of  quashing  an  order  of  maintenance  of  a  lunatic,  on  the  ground 
that  it  is  bad  on  the  face  of  it,  although  the  objections  were  not  specified 
on  the  rule  nisi,  unless,  indeed,  an  affidavit  is  produced  on  showing 
cause  stating  that  an  omission  or  mistake  in  the  order  is  relied  on  for 
the  purpose  of  quashing  it.  (Reg.  v.  Inhabitants  of  Winster,  4  K 
S.  C.  116.) 

But  a  different  rule  prevails  as  to  orders,  {R.  v.  Cheshire  Justices, 
6  B.S  Ad.  439,)  and  warrants  of  commitment,  {Hutchinson  v.  Lowndes, 
4:  B.  &  Ad.  118,)  and  other  proceedings. 

A'  certiorari  was  obtained  to  bring  up  all  orders  of  sessions  made  in 
the  case,  with  all  things  touching  the  same.  The  sessions  retiu'ned  the 
orders,  with  the  notice  of  grounds  of  appeal  and  other  papers  relating 
to  the  appeal,  and  it  was  moved  to  quash  the  order  upon  the  return 
and  on  affidavits,     It  Was  held,  that  the  return  was  irregular  in  setting 
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out  more  than  the  order  of  sessions,  and  that  the  court  could  not  look  7.   Retnrn  to 

to  the  other  matters  in  the  return  and  affidavits,  and  the  return  ought  the  Writ. 

therefore  to  be  quashed.     But  as  a  new  return,  if  properly  made,  would  '— 

not  support  a  motion  to  quash  the  order  of  sessions,  the  court  discharged 
the  rule  without  quashing  the  return.  (Beq.  v.  Alerqele  (Inhabitants), 
8A.SE.  394.)  ^    n  y      \  h 

But,  in  general,  if  anything  be  inserted  in  the  return  by  way  of 
explanation  or  otherwise,  which  is  not  commanded,  it  will  not  vitiate, 
but  be  rejected  as  surplusage.  {Int&r  Inhabitants  of  Weston  Rivers  and 
St.  Peter's,  Marlborough,  2  Salk.  493;  Baa.  Abr.  Certiorari,  [H].) 

The  return  should  be  made  by  the  party  to  whom  it  is  directed  ;  a  who  to  make 
return  by  the  deputy  of  that  party,  or  any  other  person  will  not  do.  return. 
(Ashley's  ease,  2  Salk.  479 ;  2  Hawk.  c.  27,  s!  66 ;  1  Chit.  V.  L.  392.) 

And  although  the  cusios  rotulorum  keep  the  records,  yet  must  the 
justices  to  whom  it  is  directed  return  the  certiorari ;  and,  therefore,  if 
it  be  directed  to  the  justices  of  the  peace,  and  the  clerk  of  the  peace 
only  return  it,  nothiug  is  thereby  removed.     {Id.  s.  71.) 

If  the  certiorari  be  to  remove  an  indictment  or  other  matter  from  the 
•  sessions,  it  is  returned  by  the  chairman. 

Upon  a  certiorari  to  remove  an  indictment  of  a  riot,  or  forcible  entry, 
or  the  like,  the  return  must  have  these  words,  "  as  also  to  hear  and 
determine  divers  felonies,  Sc,  according  to  the  commission ;  for  if  the 
return  mention  only  that  they  are  justices  of  the  peace  without  such 
words,  the  return  is  insufficient,     (fialt.  c.  195.) 

The  usual  mode  of  making  the 'return,  when  the  certiorari  is  to 
remove  an  indictment,  is  to  indorse  on  the  back  of  the  writ,  "the 
execution  of  this  writ  appears  in  a  certain  schedule  hereunto  annexed, 
— The  answer  of  J.  P.  Esquire,  and  the  justices  assigned  to  keep  the 

peace  in  and  for  the  county  of ,"  and  then  to  write  the  schedule  on 

a  distinct  piece  of  parchment,  and  the  chairman  of  the  sessions  should 
seal  it.  (E.  v.  Dickenson,  1  Sawnd.  134.)  The  words  "humbly  certify," 
&c.,  are  unnecessary  and  improper.     [Garth.  223.) 

The  same  mode  may  also  be  adopted  in  making  the  return  of  a  con- 
viction or  order,  or  other  proceeding,  excepting  that  the  convicting 
justices,  instead  of  the  chairman,  should  seal  the  schedule.  But  the 
return  may  be  and  frequently  is  made,  in  the  case  of  a  conviction  or 
order,  without  a  schedule. 

Annex  to  the  writ  a  record  of  the  indictment  and  caption  of,  (if  the 
writ  be  to  remove  an  indictment,)  or  the  conviction  or  order,  or  other 
matter  on  parchment,  (if  it  be  to  remove  them,)  and  transmit  them, 
and  the  return  and  the  recognizance,  (if  any,)  to  the  Crown  Office  of 
the  Court  of  Queen's  Bench. 

The  schedule  must  be  made  on  parchment.  It  may  be  quashed  if 
made  on  paper.     (1  Barnard,  113.) 

On  a  certiorari  to  remove  an  indictment,  if  the  words  "  the  jurors  of 
our  Lady  the  Queen  upon  their  oath  present,"  be  omitted  in  the  return, 
it  will  be  valid.  {Garth.  323.)  It  must  be  expressed  in  the  caption  of 
the  indictment  that  the  offence  was  presented  by  twelve  jurors,  other- 
wise it  will  be  bad.     (Faulkner's  case,  1  Sawnd.  248,  n.) 

A  refusal  to  return  an  indictment  untU.  payment  of  certain  fees 
should  be  accompanied  by  a  statement  of  the  amount  due,  though  fixed 
by  act  of  parliament.     (Newton  v.  Bayley,  4  Jur.  192.) 

The  return  must  be  under  the  seal  of  the  inferior  court,  to  whom  it 
is  directed  ;  and  if  they  have  no  proper  seal,  under  any  other  seal  they 
may  think  fit  to  employ.  (Butcher's  case,  2  Cro.  Eliz.  821 ;  2  Hawk. 
c.  27,  ss.  65,  70.)  . 

Also,  if  directed  to  justices  of  the  peace  out  of  sessions,  they  should 
put  their  seals  to  the  return.  A  return  to  a  certiorari  was  sent  back  to 
the  justices  by  the  court  to  be  amended,  because  they  did  not  put  their 
seals  to  it,  or  describe  themselves  as  justices  of  London.  (B.  v.  Kenyan, 
9D.<i:B.  694;  6  B.  S  C.  640.) 
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And  where  a  cwtioram  was  directed  to  the  justices  of  the  peace,  and 
also  to  the  clerk  of  the  peace,  and  the  return  was  signed  by  the  clerk  of 
the  peace,  but  was  not  sealed,  the  court  sent  back  the  return  to  be 
amended.     (iJ.  v.  Macna/imwa,  1  A.  dc  N.  61,  Irish.) 

If  the  defendant,  at  the  time  of  removing  the  conviction,  be  under 
commitment,  the  court,  upon  the  return  being  filed,  may  bail  him  until 
the  validity  of  the  conviction  be  determined.  (iJ.  v.  Lord,  12  Q.  B. 
757  ;  16  L.  J.  M.  C.  15 ;  Paley  on  Oonv.  5  ed.  429,  and  cases  there 
cited.)  In  Be  GolUer  and  Bailey,  (3  E.  &  B.  607,)  a  rule  nisi  was  granted 
for  the  recommittal  of  the  defendant  who  had  been  so  bailed,  and  for 
the  estreating  of  his  recognizances,  the  conviction  having  been  con- 
firmed.    (Id.) 

If  the  return  be  defective,  the  court  may  quash  it.  See  the  case  of 
B.  V.  Abergele,  8  A.  <&  E.  394,  cmte,  647,  in  which  the  court  quashed 
the  return  ;  and  see  B.  v.  IWi.,  10  Q.  B.  540  ;  16  L.  J.  M.  C.  114. 

But,  in  general,  a  defect,  if  not  of  a  substantial  kind,  will  be  allowed 
to  be  amended.    (B.  v.  Atkinson,  4  East,  175,  n.;  1  Saund.  249,  n.) 

The  return  may  be  enforced  by  a  side-bar  rule,  commanding  a  return  ; 
but  if  this  side-bar  rule  be  obtained  without  sufiicient  ground,  the  ■ 
defendant  may  move  to  have  that  rule  discharged.    (iJ.  v.  Battams,  1 
East,  299.) 

After  this  side-bar  rule  and  notice,  in  general  the  inferior  jurisdic- 
tion are  bound  to  make  return,  even  though  it  should  appear  that  the 
writ  was  improperly  granted,  for  it  rests  entirely  with  the  Court  of 
Queen's  Bench  to  recall  its  own  process.  {R.  v.  Battams,  1  East,  306 ; 
B.  V.  Huhe,  5  T.  B.  543 ;  13  East,  416,  n.) 

A  clerk  of  the  peace  cannot  refuse  to  transmit  the  records  in  his 
custody  on  account  of  the  fees  due  to  him,  for  he  has  no  lien  upon  them 
to  justify  his  detainer ;  (1  Leach,  201  ;)  for  his  fees  his  remedy  is  by 
action ;  for  his  charges  of  bringing  the  defendant  up,  the  defendant 
may  be  remanded.  {Anon.  1  Sl/ra.  308;  White  v.  Haiigh,  2  Stra. 
1262.) 

If  the  return  be  stUl  withheld,  an  alias,  then  a  plimes,  or  a  causwm 
nobis  significes,  will  be  awarded,  and  then  an  attachment.  {Cromp.  116; 
Fitz.  N.  B.  245.) 

If  the  person  to  whom  a  certiorari  is  directed  do  make  a  false  return, 
yet  the  court  wiU  not  stay  filing  it  on  affidavit  of  its  being  false,  except 
in  public  cases,  as  in  cases  of  commissioners  of  iewers,  or  for  not 
repairing  highways,  or  for  some  such  special  cause?  Because  the  remedy 
for  a  false  return  is  either  an  action  on  the  ca  /  at  the  suit  of  the 
party  grieved,  or  an  information  at  the  suit  oi  /the  Queen.  {DaU. 
c.  195;  see  tit.  "Justices,"  Vol.  III.)  ' 


Quashing  the 
writ,  &c. 


VIII.  Ctuasfiins  tjie  WRxit,  ^c. 

If  the  writ  appear  to  have  been  improperly  directed  or  granted,  it 
will  be  quashed,  quia  irrvprovide  emanavit,  upon  cause  being  shown  to 
the  jurisdiction  from  whence  it  was  awarded.  {R.  v.  Inhabitants  of 
Seton,  7  T.  R.  373 ;  B  v.  Sparrow,  2  T.  B.  196,  n.) 

And  if  the  return  has  beeu  filed,  the  court  will  order  the  writ  to  be 
quashed  after  a  return  to  a  certiorari,  and  the  return  taken  off  the  file, 
and  award  a  procedendo.  {B.  v.  Wakefield,  1  Burr.  489  ;  2  Ken.  164 ; 
2  SoMk.  c.  27,  s.  63.) 

And  a  judge  of  either  of  the  superior  courts  sitting  at  chambers  has 
the  same  power  as  the  Court  of  Queen's  Bench  to  order  a  procedendo  to 
issue.  {Reg.  v.  Scaife,  2  Den.  C.  O.  513 ;  18  Q.  B.  173 ;  21  L.  J.  M.  G. 
221.)  He  exercises  this  power  under  the  11  Geo.  IV.  &  1  Will.  IV  c.  70, 
a.  4,  and  1  &  2  Vict.  c.  45,  s.  1. 

And  an  order  to  quash  the  writ  and  have  the  return  taken  oflT  the 
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file  might  be  obtained  on  motion  previous  to  a  motion  for  a  procedendo.    9.  Proeeed- 
(4  Burr.  2456 ;  B.  v.  MicMethAJom/te,  id.  2522.)  ings  after 

If  in  consequence  of  an  error  in  the  return  the  record  is  not  removed,       Bemoval. 

they  will  either  quash  the  writ  and  order  a  new  one,  (1  Salic.  147  ;  2     

Stra.  1228;  SomIc.  b.  2,  c.  27,  s.  82  ;  Williams,  J.,  Certiorari,  [X],)  or 
they  will  allow  the  court  below  to  proceed,  and  take  such  order  for  the 
defendant's  appearance  before  either  tribunal,  as  the  circumstances  of 
the  case  may  require.  (2  Keb.  142 ;  Sawh.  b.  2,  c.  27,  s.  82 ;  Williams, 
J.,  Certiorari,  [X].) 

Or  if  the  writ  be  issued  too  late  for  the  trial  to  take  place  at  the 
next  holding  of  the  court  into  which  the  prosecution  was  removed,  the 
court  will  quash  the  writ,  and  order  a  procedendo.  (See  1  GMt.  G.  L. 
381,  n.  (c).) 

If  not  returned  at  all,  the  court  will  grant  a  swp&rsedeas. 
If  the  party  who  obtained  the  certiorari  did  so  for  delay,  and  that 
can  be  established  by  his  admission  or  otherwise,  the  court  will  quash 
it.  {Sanders  v.  Sheil,  3  Dowl.  90 ;  and  see  B.  v.  Siggins,  5  A.S  E.  554, 
amte,  644,  where  the  writ  was  quashed  where  it  was  delivered  pur- 
posely late.) 

If  the  proceedings  have  been  removed  at  the  defendant's  instance 
and  he  has  entered  into  a  recognizance,  and  that  recognizance  has  been 
forfeited,  the  court  will  not  in  general  hear  any  motion  to  quash  the  writ. 
{^Rawh.c.  27,  s.  55.) 

A  motion  to  quash  a  cerUorari  must  not  be  delayed,  and  it  is  too  late 
to  make  it  when  a  whole  term  has  elapsed  without  objefition,  after 
the  case  has  been  brought  up,  on  the  ground  of  a  denial  of  preliminary 
facts  stated  in  the  affidavits  used  to  obtain  the  writ.  {Beg.  v.  Inkabi- 
tants  of  Badngstoke,  3  N.  jS.  G.  693  ;  19  L.  J.  M.  G.  28.) 

Affidavits  in  support  of  an  application  to  quash  a  certiora/ri,  bringing  Affidavits  in 
up  an  order  of  justices  for  stopping  up  a  road,  must  be  entitled  in  the  ™Pj?°^  °* 
names  of  the  parties  in  the  proceeding,  and  not  merely  "In  the  Queen's 
Bench."     {Beg,  v.  Jones,  8  Dowl.  80.) 


IX.  ^romtfings  after  l^emobal. 

On  the  Bemoval  of  an  Indictment.'] — As  soon  as  the  writ  is  returned  Compslling 
to  the  crown  office,  the  prosecutor's  attorney  makes  out  a  venvre  for  the  fpp™^ance  after 
defendant  to  appear  ;  upon  which  the  attorney  gets  him  smnmoned  by  removal  of  aa 
the  sherifij  and  upon  the  return  of  it,  the  defendant  usually  appears,  indictment. 
when  he  is  entitled  to  an  imparlance  to  the  following  term ;  but  if  he 
does  not  then  appear,  the  prosecutor's  attorney,  upon  the  production 
of  the   sheriff's  return  to  the  venire,  makes  out  a  distringas,  upon 
which  40s.  issues  are  levied  on  the  defendant's  effects  ;  and  if  there  is 
no  appearance  on  the  return  of  that,  on  the  affidavit  of  the  writ  having 
issued  and  being  returned  as  above,  the  court  will  award  an  alias  ;  and 
after  that  a  plwries,  &c.,  enlarging  the  issues  on  every  writ  until  the 
defendant  appears,  when  they  will  compel  him  to  pay  the  costs  of  the 
writs  of  distringas  out  of  the  issues  levied.     But  if  the  sheriff  returns 
the  venire  non  est  invenims,  then,  upon  the  production  of  such  return, 
the  prosecutor's  attorney  sues  out  a  capias  for  the  sheriff  to  take  the 
defendant  into  custody,  which  he  will  do ;  whereupon  the  defendant  to 
procure  his  enlargement,  must  enter  an  appearance,  upon  which  he  will 
be  discharged  by  supersedeas.     If  the  defendant  be  taken  on  a  warrant,^ 
which  a  judge  may  grant  on  the  return  of  the  veni/re,  the  defendant' 
must  then  put  in  bail  before  he  is  discharged.     {Hand.  Prac.  42,  43  ;  1 

Ghit  G.  L.  396, 397.)  j  •  ^     ,t,    n      *.    f  r,        . 

After  proceedings  have  been  removed  mto   the  Court  ot   t^ueen  s 
Bench,  as,  for  instance,  an  indictment  from  quarter  sessions,  the  court. 
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or  a  judge  of  aily  of  the  three  superior  courts,  may,  in  his  discretion, 
make  an  order  for  the  issuing  of  &  procedendo  to  send  it  back,  either  in 
the  first  instance,  or  after  a  summons  to  show  cause.  {Reg.  v.  Scaife, 
18  Q.  B.  773  ;  21  L.  J.  M.  0.  221.) 

If  the  bail  in  the  recognizance  are  exceptionable,  the  prosecutor's 
attorney  may  compel  the  defendant  to  add  sufficient  bail,  by  taking  out 
and  serving  on  the  defendant's  attorney  a  judge's  summons  for  &  proce- 
dendo, unless  better  bail  be  put  in.  '{Hand's  Prac.  39  ;  1  Chit.  Rep. 
491.)  But  the  court  or  judge  will  not,  after  the  defendant  has  been 
admitted  to  bail,  increase  such  bail  on  an  affidavit  of  aggravating  facta. 
{R.  V.  Salter,  2  Chit.  Rep.  109.)  If  he  do  not  find  sufficient  sureties,  then, 
upon  the  attendance  of  the  summons,  the  judge  will  order  the  proce- 
dendo to  issue,  and  by  which  the  indictment  and  proceedings  will  be 
sent  back  to  the  court  in  which  the  prosecution  was  begun  ;  {Hand's 
Prac.  39;)  and  if  the  indictment  were  removed  after  issue  joined,  the 
inferior  court  is  to  proceed  to  trial  as  if  no  certiorari  had  been  issued. 
{Hawk.  b.  2,  c.  27,  s.  61.) 

The  prosecutor's  attorney  may  compel  the  defendant  to  proceed  to 
trial,  according  to  the  terms  of  his  recognizance,  by  taking  out  and 
serving  on  the  defendant's  attorney  a  side-bar  rule  to  estreat  the  recog- 
nizance, unless  he  appears  and  pleads  within  the  term,  and  proceeds  to 
trial  at  the  sitting  of  nisi  prius  after  the  term,  if  in  town,  and  in  the 
country  at  the  next  assizes  ;  {Hand's  Prac.  40;)  and  unless  the  prose- 
cutor, by  obtaining  and  serving  the  usual  rules,  compels  the  defendant 
to  proceed  'to  trial,  the  recognizance  will  not  be  considered  as  forfeited  ; 
{Hawk.  b.  2,  c.  27,  s.  54;)  and  if  the  cause  be  not  tried  on  account  of  a 
defect  of  jurors,  and  the  prosecutor  will  not  pray  a  tales,  the  defendant 
is  not  liable  to  costs.     {Stra.  937.) 

In  a  case  where  the  defendant  being  taken  up  on  the  8th  of  June, 
upon  an  indictment  for  a  libel,  entered  into  a  recognizance  to  appear 
and  plead  within  the  first  eight  days  of  Trinity  term,  and  to  try  the 
cause  at  the  sittings  after  that  term  ;  the  defendant  pleaded  not  guilty, 
but  did  not  give  notices  of  trial,  or  make  up  the  record  either  for  the 
sittings  after  Trinity  or  Michaelmas  term,  nor  were  the  recognizances 
respited  ;  the  prosecutors  gave  notice  of  trial  after  Trinity  and  Michael- 
mas term,  but  the  causes  were  not  tried  ;  the  defendant  was  ready  and 
willing  to  take  his  trial.  On  both  these  occasions  the  recognizances 
were  estreated  in  Hilary  term  without  any  notice  to  the  defendant,  or 
any  motion  by  the  prosecutor ;  it  was  held  that  this  estreat  was  regular. 
{R.  V.  Cla/rk,  6  B.  S  A.  728.) 

When  the  recognizance  has  been  forfeited,  the  court  will  not  hear 
any  motion  to  quash  the  indictment.     {Hawk.  b.  2,  c.  27,  s.  35.) 

On  an  indictment  for  felony,  removed  by  certiorari,  the  Court  of 
Queen's  Bench,  under  special  circumstances,  will  order  that  the  defen- 
dant shall  be  at  liberty  to  plead  by  attorney,  and  that  he  and  the  prose- 
cutor shall  be  restrained  from  bringing  error,  on  account  of  pleas  so 
pleaded  instead  of  being  pleaded  in  person.  {R.  v.  Penpraze,  \  N.  S 
M.  312  ;  iP.S  A.  573.)    As  to  the  rules  to  plead,  see  6  East,  583. 

When,  after  the  certioran,  the  defendant  is  ordered  to  be  tried  under 
the  19  &  20  Vict.  c.  16,  at  the  Central  Criminal  Court,  the  court  will 
not  make  it  a  condition,  under  sect.  24,  that  the  prosecutor  shall  furnish 
the  defendant  with  evidence  which  it  is  suggested  has  been  obtained  by 
the  prosecutor  since  the  taking  of  the  depositions.  {Req.  v.  Palmer,  5 
E.  &  B.  1024  ;  2  Jtir.  N.  S.  235.) 

Where  the  defendant,  at  the  period  when  the  indictment  is  removed, 
was  a  prisoner  in  a  debtor's  prison,  the  court  will,  under  the  circum- 
stances, and  on  the  usual  affidavit,  allow  him  to  sue  m  formd  pauperis. 
{Ex  parte  Nicholson,  4  Jti/r.  506.) 

The  court  above  cannot  alter  or  in  any  way  amend  the  indictment, 
because  they  have  not  the  concurrence  of  the  jurors  by  whom  it  was 
presented;  (1  Chit.  C.L.  297;)  and,  therefore,  however  long  it  may  appear. 
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ttey  cannot  strike  out  a  count  from  the  record.  (2  Stra.  1026  ;  Com.  Dig. 
Amendment,  2,  c.  1. )  But  they  may  make  an  alteration  in  the  caption, 
for  that  is  a  mere  history  of  the  prior  stages  of  the  cause,  and  is  there- 
fore liable  to  be  corrected.  (4  East,  175  ;  id.  n.  (b.);l  Scmnd.  249, n.  1  ; 
see  ante,  tit.  "Amendment,'"  166,  168.) 

All  the  subsequent  process,  after  plea  to  the  trial,  is  exactly  the  same 
as  if  the  cause  had  originally  been  commenced  in  the  court  to  which 
the  certiorari  has  removed  it.  {Hand's  Prac.  40,  43,  49  ;  Hawh.  b.  2, 
c.  27,  s.  83.)  If  the  proceedings  be  removed  from  the  assizes,  the  place 
of  trial  will  be  the  same,  only  on  the  civil  instead  of  the  criminal  side 
of  the  hall,  where  they  are  holden.     (5  T.  R.  628.) 

Two  presentments  before  commissioners  of  sewers,  the  one  as  to  I. 
"Wall,  and  the  other  as  to  P.  Wall,  were  removed  by  certiorari,  and,  on 
issues  joined,  were  to  be  tried  at  the  nisi  prius  side  of  the  assizes.  The 
defendant  entered  his  two  records,  I.  Wall  first  in  the  cause  list,  and 
P.  Wall  second  in  the  cause  list.  After  that  the  prosecutor  entered  his 
two  records,  P.  Wall  third  in  the  list,  and  I.  Wall  fourth  :  held,  that 
the  prosecutor  had  not  the  right  of  having  the  cases  tried  on  his  records, 
and  that  they  should  be  tried  in  the  order  in  which  they  were  entered. 
(R.  V.Leigh,  7  0.  c6P.  813.) 

The  proceedings  from  the  trial  to  the  defendant's  coming  up  for 
judgment  are  the  same  as  upon  informations  for  misdemeanours,  {Hand's 
Prac.  43,  44,)  except  that  the  notice  of  the  motion  for  the  judgment 
of  the  court  is  given  to  the  bail  as  well  as  to  the  defendant,  and 
sometimes  the  prosecutor  is  entitled  to  costs,  and  as  to  which,  see 
post,  653. 

It  seems  that  after  an  indictment  is  removed  by  certiorari  and  aban- 
doned by  the  original  prosecutor  the  proceedings  may  be  continued  by 
another  party.  {R.  v.  Wood,  3  B.  S Ad.  657.)  An  indictment  for  a 
nuisance  in  keeping  a  common  gaming-house  was  preferred  by  a  private 
prosecutor,  who,  after  removing  it  by  certiorari,  proceeded  no  further. 
Another  party  then  caused  a  venire  to  be  issued,  and  other  steps  taken 
for  bringing  the  case  to  trial,  though  desired  by  the  original  prosecutor 
to  forbear.  On  motion  by  the  latter  for  a  stay  of  proceedings  (he 
alleging  that  the  offence  had  been  discontinued),  the  Court  of  Queen's 
Bench  refused  to  interfere,  the  prosecution  being  for  a  public  nuisance 
{Id.) 

On  the  Removal  of  a  Conviction  or  Order,  Sc] — With  respect  to  what  After  a  removal 
may  be  discussed  on  the  hearing  of  the  case,  to  quash  the  conviction  or  "j^™^"*'™  ""^ 
order,  we  have  already  seen  that  a  certiorari  will  not  be  granted  to 
remove  a  conviction  or  order,  unless  it  be  for  some  defect  apparent  on 
the  face  of  it,  and  that  if  the  justices  have  jurisdiction,  the  court  or 
judge  will  not  enter  into  any  examination  of  the  facts  or  reasons  upon 
which  the  conviction  or  order  is  founded,  unless  in  the  case  of  an  order 
of  sessions  made  subject  to  a  special  case.     {Ante,  626.) 

If  the  defendant  at  the  time  of  removing  a  conviction  by  certiorari 
be  under  commitment,  the  court,  upon  the  return  being  filed,  may  bail 
him  till  the  validity  of  the  conviction  be  determined.  {R.  v.  Reader,  1 
Stra.  531  ;  Reg.  v.  Lord,  12  Q.  B.  757  ;  16  L.  J.  M.  G.  15,  ante,  648.)  ^ 
But  in  a  case  of  commitment  under  the  Vagrant  Act,  1 7  Geo.  II.  c.  5  (now 
repealed),  the  court  having  refused  a  certiora/ri  on  the  ground  of  an 
appeal  depending  at  the  sessions,  rejected  the  defendant's  application  to 
be  out  on  bail  till  the  appeal  should  be  decided.  (2  T.  R.  196  ;  Paley 
on  Conv.  5th  ed.  429.) 

In  the  case  of  R.  v.  Reason,  (6  T.  R.  375,)  it  was  determined  that  if  Court  cannot 
justices  acquit  a  defendant  against  whom  an  information  is  laid  before  ^^fn  S^co'i"™ 
them  for  a  penalty,  the  Court  of  Queen's  Bench  cannot  reverse  the  felow.      '    ^ 
judgment,   though  the  justices  state  (on  the  return  of  a  certiorari) 
evidence,  which  ^rirn^ /acie  is  sufficient  to  convict,  and  no  contradic- 
tory or  explanatory  evidence.     And  the  court  said,  that  the  evidence 
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given  was  entirely  and  exclusively  for  the  consideration  of  the  justices 
below,  who  were  placed  in  the  situation  of  a  jury ;  and  as  they  had 
acquitted  the  defendant,  this  court  could  not  substitute  themselves  in 
•  the  place  of  the  justices  acting  as  jurymen,  and  convict  him ;  that  they 
could  not  judge  of  the  credit  due  to  the  witnesses  whom  they  did  not 
hear  examined  ;  that  they  could  only  look  to  the  form  of  the  conviction, 
and  see  that  the  party,  if  convicted,  had  been  convicted  by  legal 
evidence ;  and  they  must  consider  on  this  return,  that  the  magistrates 
had  determined  on  the  facts,  and  not  on  the  law  of  the  case  as  distin- 
guished frem  the  facts.  (See,  however.  Beg.  v.  Dickenson,  T  E.SB.831; 
26  L.  J.  M.  a  204,  ante,  645.) 

And  touching  the  distinction  between  a  conviction  removed  by 
cerUorari  and  one  brought  before  a  court  upon  an  appeal ;  on  an 
appeal,  the  whole  case  is  gone  into,  and  evidence  is  to  be  given  to  sup- 
port the  conviction ;  but  when  the  conviction  is  removed  by  certiorcm, 
the  facts  cannot  be  made  the  subject  of  inquiry,  (2J.  v.  Jukes,  8  T.  B. 
542,)  at  least  for  the  purpose  of  questioning  the  conclusion  at  which  the 
justices  arrived. 

The  court,  on  the  legality  of  a  conviction,  cannot  take  cognizance  of 
any  fact  contained  in  the  certiorari  by  which  the  conviction  is  removed, 
for  the  court  cannot  take  notice  of  any  fact  which  does  not  appear  upon 
the  face  of  the  conviction  itself.    {B.  v.  Liston,  5  T.  R.  338,  ante,  646.) 

But  it  seems  that  on  the  question  of  jwrisdAetion  to  make  a  conviction 
or  order,  the  court  may  look  into  the  facts  and  receive  aiBdavits. 
Therefore,  on  a  return  to  a  certiorari  for  bringing  up  an  order  of 
magistrates,  made  in  a  matter  over  which  an  act  of  parliament  had 
given  them  original  and  final  jurisdiction  as  to  the  merits,  affidavits 
are  admissible  to  show  that  the  charge  made  before  the  magistrates 
was  one  over  which  they  had  no  jurisdiction  ;  but  when  a  sufficient 
charge,  appearing  on  the  face  of  the  information  to  be  within  their 
jurisdiction,  is  brought  before  them,  they  act  within  their  jurisdiction 
in  commencing  the  inquiry,  and  affidavits  are  not  admissible  to  show 
that  they  came  to  a  wrong  conclusion.  {Reg.  v.  Bolton,  1  Q.  B.  66  ;  10 
L.  J.  M.  G.  49.)  Nor,  if  the  justices  return  the  evidence,  will  the  court 
review  their  judgment  thereupon.  (Id. ;  and  see  R.  v.  Inhabitants  of 
Abergele,  5  A.  S  E.  795  ;  7  L.  J.  M.  0.  109,  am,te,  646.) 

The  test  of  jurisdiction  under  this  rule  is,  whether  or  not  the  justices 
had  power  to  enter  upon  the  inquiry,  not  whether  their  conclusions,  in 
the  course  of  it,  were  true  or  not.    (Id.) 

The  objection  that  the  instrument  removed  is  not  of  a  judicial  nature 
may  be  taken  on  showing  cause  against  the  rule  to  quash  it.  (Beg.  v. 
Inhabitants  of  Hatfield  Peverel,  18  L.  J.  M.  C.  225  ;  Req.  v.  Overseers  of 
Salford,  21  L.  J.  M.  C.  223.)  ^  ■' 

In  a  case  where  the  sessions  on  an  appeal  quashed  a  conviction  on 
the  39  &  40  Geo.  III.  c.  106,  s.  4,,  for  a  defect  in  form,  without  hearing 
the  merits,  and  their  order  was  removed  by  certioram  into  Queen's 
Bench,  that  court,  being  of  opinion  that  there  was  no  defect  in  the 
form,  quashed  the  order,  and  sent  back  the  case  to  the  sessions  to  enter 
contmuanoes  and  hear  the  appeal  on  the  merits.  (R.  v.  Ridqway  5  B 
&  A.  527  ■,\D.<e:B.  132  ;  see  also  the  case  of  R.  v.  Eaton,  1  T.B.  m, 
and  ante,  tit.  '^Appeal.") 

It  is  a  general  rule  that  if  a  record,  removed  by  certiorari,  be  once 
filed  in  the  Queen's  Bench,  it  cannot  be  sent  back  or  remanded ;  but 
that  rule  is  not  inflexible,  and  if  there  would  be  a  failure  of  justice,  as 
it  the  Court  of  Queen's  Bench,  on  the  removal  of  a  conviction,  would 
not  have  jurisdiction  to  imprison  the  defendant  in  the  event  of  his  not 
paying  the  penalty  in  which  he  was  convicted,  then  the  court,  on  con- 
firming the  conviction,  would  award  a  p^vcedmdo,  in  order  that  the 
justices  might  enforce  it  by  warrant  of  distress  or  otherwise.  (B  v 
Nemlle,  2  B.  S  Ad.  299  ;  see  2  Hwwk.  c.  27,  s.  68.) 
After  a  conviction  by  magistrates  has  been  affirmed  on  certiorari 
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after  a  case  from  the  sessions  on  appeal,  the  court  will  order  a  proee'      10.  Costs, 
dendo  to  take  the  conviction  back  to  the  magistrates,  that  they  may  after  removal 
enforce  it.     {Beg.  v.  Sushworfh,  1  N.  S.  0.  415  ;  9  Jur.  161.)  by. 

After  the  certiorari  has  gone  to  bring  up  a  conviction,  the  court  may   

order  the  prisoner  to  be  brought  up  and  admitted  to  bail,  until  the 
argument  on  the  certiorari,  when,  if  the  conviction  is  affirmed,  he  can 
be  committed  in  execution  for  the  residue  of  his  imprisonment.  (Beq. 
V.  Lord,  12  Q.  B.  737  ;  16  L.  J.  M.  0.  15,  ante,  648.) 

By  the  12  &  13  Vict.  c.  45,  s.  7,  "  if  upon  the  return  to  any  wi-it  of  Amendment 
certiorari  any  objection  shall  be  made  an  account  of  any  omission  or 
mistake  in  the  drawing  up  of  any  order  or  judgment  made  or  given  by 
any  justice  or  justices  of  the  peace,"  and  it  shall  be  shown  to  the 
satisfaction  of  the  court  that  sufficient  grounds  were  in  proof  before  the 
justice  or  justices  making  such  order,  or  giving  such  judgment,  to  have 
authorized  the  drawing  up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court  upon  such  terms  as  to  payment 
of  costs  as  it  shall  think  fit,  to  amend  such  order  and  judgment,  and  to 
adjudicate  thereon,  as  if  no  such  omission  or  mistake  had  existed. 
Provided  always  that  no  objection  on  account  of  any  omission  or 
mistake  in  such  order  or  judgment  brought  up  upon  a  return  to  a  writ 
of  certiorari  shall  be  allowed,  unless  such  omission  or  mistake  shall 
have  been  specified  in  the  rule  for  issuing  such  certiorari."  (See 
further,  tit,  "Amendment.") 

A  conviction  under  the  Game  Act,  (1  &  2  "Will.  IV.  c.  33,  s.  30,)  of  four 
persona  for  a  trespass  in  pursuit  of  game,  adjudicated  each  of  them  to 
pay  a  certain  fine,  and  a  certain  sum  for  costs,  and  in  case  of  default  to 
be  imprisoned  for  a  month,  "  unless  the  said  several  sums,  and  the  costs 
and  charges  of  conveying  each  of  them  (naming  them),  so  making 
default  to  the  Common  gaol  be  sooner  paid,"  was  held  bad,  because  it 
meant  that  each  defendant  was  to  be  imprisoned  until  he  had  paid  the 
penalty,  and  the  expense  of  conveying  to  prison  not  only  himself  but 
the  other  persons  convicted,  and  this  was  more  than  the  statute 
justified.  A  certiorari  had  been  obtained,  and  upon  a  rule  to  quash  the 
conviction  the  court  said  it  was  not  a  case  in  which  they  would  exercise 
the  discretionary  power  of  amendment  under  .lect.  7  of  12  &  13  Vict.  c. 
45.     {Beg.  v.  Cridlatid,  1  E.&B.  853  ;  27  L.  J.  M.  G.  28.) 


X.  ffiogts,  after  Memobal  tig. 

After  Removal  of  Indictments.} — By  5  &  6  "W.  &  M.  c.  11,  s.  3,  if  the   Prosecutor  to  ba 
"  defendant  prosecuting  such  writ  of  certiorari  (see  the  other  sections  of  paid  in  some 
the  Act,  aniU,  632,  635)  be  convicted  of  the  offence  for  which  he  was  in-  ate  r^emOT^'of 
dieted,  that  then  the  said  Court  of  King's  Bench  shall  give  reasonable  costs  indictment. 
to  the  prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of 
the  peace,  mayor,  bailiff,  constable,  headborough,  tithingman,  church- 
warden,  or  overseer  of  the  poor,  or  other  civil  officer,  who   shall 
prosecute  upon  the  account  of  any  fact  committed  or  done,  that  con- 
cerned him  or  them,  as  officer  or  officers  to  prosecute  or  present,  which 
costs  shall  be  taxed  according  to  the  course  of  the  said  court,  and  that 
the  prosecutor  for  the  recovery  of  such  costs  shall,  within  ten  days  after 
demand  made  of  the  defendant,  and  refusal  of  payment  upon  oath,  have 
an  attachment  granted  against  the  defendant  by  the  said  court  for  such 
his  contempt ;  and  that  the  said  recognizance  shall  not  be  discharged 
till  the  costs  so  taxed  shall  be  paid."     (See  Reg.  v.  Inhabitants  of  East 
Stoke,  ^B.f&S.  536  ;  34  L.  J.  M.  G.  190,  ante,  636.) 

This  statute  is  a  remedial  one.  (See  per  Lord  Ellenhorowgh,  C.  J.,  in 
B.  V.  Taimton  St.  Mary,  3  M.  dk  S.  465  ;  and  per  Lord  Kenyon,  C.  J.,in 
B.  V.  EettlewoHh,  5  T.  B.  33.) 
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The  Act  extends  to  the  costs  of  the  prosecution  of  an  offence,  whether 
it  be  a  nonfeasance  or  a  malfeasance.  (iJ.  v.  Inhabitants  of  Tawiton 
St.  Mary,  Z  M.  <&  8.  471.) 

A  merely  nominal  prosecutor  is  not  within  the  Act,  and  consequently 
not  entitled  to  costs.  {Reg.  v.  Inhabitants  of  Bernard  Castle,  5  Jij/r. 
799.)  Therefore  where  the  expenses  of  an  indictment  for  a  misde- 
meanour were  defrayed  by  subscription,  and  the  nominal  prosecutors 
incurred  no  expense,  they  were  held  not  within  the  Act,  (R.  v.  Cook,  1 M. 
S  R.  526,)  the  object  of  the  statute  being  to  indemnify  the  prosecutor  from 
the  costs  which  he  is  liable  to  pay  himself,'unless  paid  by  the  party  con- 
victed. Where  the  expenses  of  a  prosecution  for  an  indecent  assault  on 
the  lord  mayor  of  London,  were  paid  out  of  the  funds  of  the  corporation, 
it  was  held  that  the  court  had  no  power  to  order  the  defendant,  after 
conviction,  to  pay  the  costs  of  the  prosecution  under  this  statute.  {Reg. 
V.  WiUo^i,  Bears.  C.  C.  79  ;  22  L.  J.  M.  C.  53.)  But  if  the  parties 
aggrieved  are  the  prosecutors,  they  will  be  entitled  to  the  costs,  although 
the  funds  for  carrying  on  the  prosecution  were  contributed  to  or  pro- 
vided by  other  persons.  {Reg.  v.  Bohson,  9  Q.  B.  302  ;  }5  L.  J.  Q.  B. 
97  ;  Reg.  v.  Williams,  6  Q.  B.  273.)  Where  an  indictment  for  a  libel 
on  the  governor  of  a  parish  workhouse  was  preferred  by  the  direction 
of  the  select  vestry  of  the  parish,  it  was  held  that  the  libelled  party  was 
not  a  prosecutor  as  a  party  grieved  within  the  Act.  {R.  on  prosecution 
of  Brindley  v.  DewJmrst,  6  B.  <&  A.  i05  ;  2  N.  S  M.  253.)  So  in  R.  v. 
Edwards,  (5  B.  S  Ad.  407,)  the  indictment  was  for  an  assault  on  a 
watchman  or  constable  within  the  borough  of  Derby.  The  prosecution 
had  been  carried  on  by  certain  paving  and  lighting  commissioners, 
acting  under  a  local  Act  for  that  borough,  and  the  court  were  of 
opinion  that  the  nominal  prosecutor  was  not  a  party  grieved  within 
the  meaning  of  the  statute,  nor  were  the  commissioners  public  officers 
prosecuting  as  such.  (See  as  to  this  case  Reg.  v.  Earl  of  Waldegra/oe, 
2  Q.  B.  246,  post,  656.) 

In  R.  V.  Smith,  (1  Burr.  54,)  it  was  moved  that  before  the  recc^- 
nizance  should  be  discharged  the  prosecutor  should  have  his  costs. 
The  objection  was  that  no  name  of  any  person,  as  being  the  jjarty 
grieved  or  injured,  or  a  public  civil  officer,  was  indorsed  upon  the 
indictment.  But  by  the  court,  "  It  is  enough,  if  it  be  proved  that  the 
prosecutor  was  such  officer,  and  here  it  is  proved  by  affidavit."  And  it 
was  ruled  that  the  prosecutor  should  have  his  costs  before  the  recog- 
nizance should  be  discharged. 

As  to  when  the  prosecutor  is  a  party  grieved  within  the  meaning  of 
the  Act,  it  has  been  held  that  persons  dwelling  near  to  a  steam-engine, 
the  smoke  of  which  affected  themselves,  their  furniture  and  dwelling- 
houses,  and  was  very  offensive  and  injurious,  were  parties  grieved. 
{R.  V.  Dewsnap,  16  East,  194.)  And  Lord  Ellenborough  there  observed, 
"  that  although  a  nuisance  may  be  public,  yet  thei*e  may  be  a  special 
grievance  arising  out  of  the  common  cause  of  injury,  which  presses 
more  upon  particular  individuals  than  upon  others  not  so  immediately 
within  the  influence  of  it."  So  the  prosecutor  of  an  indictment  for 
stopping  up  an  ancient  and  common  footway,  which  he  had  used  for 
some  years,  and  had  since  been  obliged  to  take  a  more  circuitous  route, 
was  held  to  be  a  party  grieved  within  the  Act.  {R.  v.  Williamson,  7  T. 
R.  32  ;  and  see  R.  v.  Taimton  St.  Mary,  3  M.  cfc  Sel.  465.)  But  wher% 
the  prosecutor  of  an  indictment  for  obstructing  a  highway  did  not 
apply  for  the  costs  until  after  the  defendant's  recognizance  had  been 
discharged,  and  until  two  years  after  judgment,  and  it  did  not  appear 
that  he  had  ever  used  the  highway  before  it  was  stopped,  and  whilst  it 
was  stopped  declared  he  did  not  care  about  it,  the  court  held  that  he 
was  not  entitled  to  costs,  although  the  prosecution  was  at  his  expense. 
The  court  thought  he  was  not  a  party  grieved  ;  that  there  ought  to 
have  been  some  special  and  peculiar  injury  accruing  to  him  from  the 
obstruction,  besides  that  which  affects  all  the  subjects  in  common  with 
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him.    {B.  V.  Inchdon,  1  M.  &  S.  268.    See  also  MiUs  v.  Rose,  4  M.  S      }0.  Costs, 
S.  101.)    Eated  inhabitants  of  a  parish,  who  ■were  prevented  by  rioters  after  removal 
from  entering  the  vestry-room  to  attend  a  meeting  called  for  the  pur-  by. 

pose  of  imposing  a  church  rate,  and  who  afterwards  prosecuted  the    — ■ -^ 

offenders,  are  parties  grieved  within  the  meaning  of  the  above  Act.  (E. 
V.  Thomplwm,  2  B.  c&  A.  287.) 

But  a  law  society  composed  exclusively  of  attorneys  practising  in  the 
county  of  Kent,  who  prosecuted  an  indictment  against  a  defendant  for 
practising  as  an  attorney  without  being  duly  qualified,  and  as  such 
acting  as  clerk  to  a  board  of  guardians,  were  held  entitled  to  their 
costs  under  the  5  &  6  W.  &  M.  c.  11,  s.  3.  (Reg.  v.  Buchanan,  3  Cox 
C.  a  427.) 

The  person  bound  over  to  prosecute  an  indictment  may  naturally  be 
supposed  to  be  the  prosecutor,  but  the  court  will  enquire,  for  the 
purpose  of  giving  costs  under  the  statute,  who  was  the  real  prosecutor. 
And  where  the  defendant  in  an  indictment  for  the  embezzlement  of 
monies  belonging  to  a  banking  company,  removed  it  by  certiorari  from 
sessions,  and  was  convicted,  the  court  ordered  costs  to  the  public  officer 
of  the  company,  who  was  a  shareholder,  and  had  retained  the  attorney, 
and  paid  all  the  expenses  to  carry  on  the  proceedings,  although  a  clerk 
to  the  company  was  bound  over  to  prosecute.  (Reg.  v.  Bishop,  &  D.  & 
L.  P.  G.  499  ;  18  L.  J.  M.  0.  63.) 

A  prosecutor  of  an  indictment,  removed  by  cei-iioron,  against  a  defen- 
dant for  perjury  committed  upon  an  affidavit  in  Chancery,  which 
perjury  was  unsuccessful,  and  occasioned  no  actual  damage  to  him,  is 
nevertheless  "grieved  or  injured"  within  the  meaning  of  the  statute, 
and  entitled  to  his  costs,  (fieg.  v.  Major,  Dears.  C.  0. 13  ;  21  L.  J.  M.  C. 
221.) 

In  R.  V.  Cook,  (1  M.  S  R.  526,')  it  was  made  a  question  on  an 
indictment  for  a  misdemeanour,  whether  the  near  relation.?  of  a  person 
whose  body  has  been  disinterred  for  the  purposes  of  dissection  were 
parties  grieved  within  the  Act,  but  the  point  does  not  seem  to  have 
been  decided. 

An  indictment  for  a  libel  on  a  political  dinner  charged  to  have  a 
tendency  to  produce  a  riot  at  that  dinner,  was  removed  by  certiorari  at 
the  instance  of  the  defendants  ;  it  was  held  that  a  person  injured  at  a 
riot  which  took  place  at  that  dinner  was  not  a  person  grieved  within  the 
Act.     (Reg.  v.  Caldecott,  1  Dowl.  N.  S.  556.) 

Nor  does  the  Act  apply  to  persons  intended  to  be  aggrieved,  but  only 
to  those  who  have  suffered  actual  injury.  (R.  v.  Ingleton,  1  Wils.  139). 
The  defendant  was  indicted  for  attempting  to  set  fire  to  the  house  of 
one  Easton,  in  York,  and  the  indictment  also  charged  that  the  defen- 
dant solicited  Mason,  one  of  the  prosecutors,  to  help  to  set  fire  to  the 
house.  Mason  and  one  Glenton  informed  the  mayor  of  York  of  this, 
who  bound  Mason  and  Glenton  over  to  prosecute  the  defendant.  The 
said  defendant  removed  the  indictment  by  certiorari  into  the  Court  of 
Queen's  Bench,  and  was  thereupon  convicted  and  fined.  On  payment 
of  the  fine,  it  was  moved  that  the  recognizance  should  be  discharged. 
Unto  which  it  was  objected-  that  the  defendant  was  obliged  to  pay  the 
costs  of  the  prosecutors.  But,  by  the  court, — "  This  case  is  not  within 
the  Act ;  for  the  Act  extends  only  to  officers  and  persons  really 
injured,  which  neither  Glenton  nor  Mason  are,  for  there  was  no  damage 
done  to  the  house,  but  only  intended  to  be  done,  nor  are  either  of  them 
officers."  And  the  recognizance  was  discharged.  Where  a  side-bar 
rule  has  issued  under  5  &  6  W.  &  M.  c.  11,  s.  3,  and  an  attachment  is 
moved  for  by  the  prosecutor  for  non-payment  of  the  costs,  it  is  not 
necessary  to  have  an  affidavit  that  the  prosecutors  are  the  parties 
grieved.     (Reg.  v.  Hills,  2E.<S>B.  176  ;  22  L.J.  Q.  B.  322.) 


The  costs  thus  given  by  the  statute  of  Will,  to  persons  acting  in  who  a  civU 
public  capacities  can  only  be  claimed  by  them  when  they  prosecute  officer  withi 
for  some  offence  which  actually  comes  within  their  own  peculiar  cogni-     ° ' 
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10.  Costs,      zaace,  and  not  a  public  or  private  grievance,  with  which  they  think  fit 
after  removal  to  interfere. 

hy.  Therefore,  a  justice  prosecuting  a  gaoler  for  an  escape  is  not  entitled 

to  costs.    {B.  V.  Sharpness,  2  T.  R.  47.)    The  prosecutor,  a  justice  of  the 

peace,  had  indicted  the  defendant,  who  was  the  keeper  of  the  gaol  at 
St.  Alban's,  for  suffering  a  prisoner  to  escape,  who  had  been  committed 
by  him  for  felony ;  upon  which  indictment  the  defendant  had  been 
convicted.  And  it  was  contended  that  the  prosecutor  was  entitled  to 
costs  under  the  5  &  6  W.  &  M.  c.  11,  s.  3,  as  being  Sk  public  officer  prose- 
cuting for  the  benefit  of  the  public.  Ashhv/rst,  J.  "  It  appears  to  me 
the  defendant  ought  not  to  be  charged  with  the  costs ;  this  is  not  one 
of  those  instances  mentioned  in  the  3rd  section  of  the  Act,  which  only 
extends  to  those  officers  who  prosecute  or  present  ex  officio,  or  where 
the  prosecution  is  carried  on  by  the  party  aggrieved.  If  a  justice  were 
to  present  a  road,  and  the  same  were  afterwards  turned  into  an  indict- 
ment, there  the  justice  would  be  entitled  to  costs ;  or  if  a  justice  were 
to  indict  a  constable  or  other  inferior  officer  for  disobeying  his  order,  in 
such  case  also  he  would  be  entitled  to  his  costs :  but  this  is  not  a  prose- 
cution carried  on  by  him  as  a  magistrate,  for  any  other  person  might 
have  indicted  the  defendant ;  the  offence  in  this  case  was  such  as  con- 
cerned the  general  justice  of  the  realm."  Buller,  J.  "  From  a  review  of 
all  the  cases  in  a  MS.  note  book,  it  appears  that  the  prosecutor  is  not 
entitled  to  his  costs  ;  this  book  does  not,  indeed,  include  a  case  from 
Basingstoke,  which  came  before  this  court  a  few  years  ago,  but  there  I 
understand  the  prosecution  was  carried  on  by  the  clerk  of  the  peace, 
whose  duty  it  was  to  draw  up  all  presentments  of  constables  in  form  of 
indictments ;  and  it  was  there  determined  that  the  prosecutor  was 
entitled  to  costs.  But  here  I  cannot  say  it  was  the  duty  of  the  prose- 
cutor as  a  justice  of  the  peace  to  prosecute  this  defendant ;  the  case 
originally  came  before  him  in  the  character  of  a  magistrate  on  the 
complaint  of  some  other  person,  and  if  the  justice  chose  to  take  the 
prosecution  out  of  private  hands,  and  to  conduct  it  himself,  he  cannot 
be  said  to  prosecute  as  a  magistrate,  but  like  any  other  individual. 
The  court  has  always  construed  this  Act  of  Parliament  as  strictly  as 
possible  (ct)  ;  there  was  one  case,  indeed,  on  this  statute,  (2J.  v.  Ooter,  M. 
16  Geo.  III.)  the  law  of  which  I  doubt,  where  it  was  held  that  a  person 
who  was  injured,  and  was  i-eally  the  prosecutrix,. was  not  entitled  to 
costs,  because  her  name  did  not  appear  on  the  back  of  the  indictment, 
although  it  was  well  known  she  was  the  real  prosecutrix ;  but  I  . 
believe  that  case  has  been  since  overruled.  (See  B.  v.  Smith,  ante,  654.) 
In  another  case,  afterwards,  the  question  was  whether  the  prosecutor 
were  entitled  to  the  costs  of  a  trial  at  bar ;  and  it  was  determined  that 
he  was  not,  because  the  statute  only  extended  to  small  offences.  These 
cases  show  that  the  court  has  always  put  a  strict  construction  on  this 
Act." — Rule  absolute. 

In  B.  V.  Kettleworth,  (5  T.  B.  33,)  it  was  held  that  a  justice  of  the 
peace  who  indicted  a  road  out  of  repair,  was  entitled  to  costs  after  a 
removal  of  the  indictment  by  certiorari,  if  the  defendant  be  convicted. 

So,  in  B.  v.  Tanmton  St.  Ma/ry,  (3  M.  &  S.  465,  a/tite,  654,)  it  was  held 
that  a  constable  of  a  manor  presenting  such  an  indictment  for  the  non- 
repair of  a  highway  within  the  manor,  was  an  officer  within  the  Act. 

Where  an  indictment  was  preferred  by  the  Metropolitan  Police 
Commissioners  for  an  assault  upon  a  constable  belonging  to  their  force, 
it  was  held  that  they  were  officers  within  the  Act.  {B.  v.  Ewrl  of  WaJde- 
gra/ee,  2  Q.  B.  341.) 

Where  a  child,  six  years  old,  was  found  wandering  in  the  parish  of 
S.,  within  the  union  of  W.,  in  London,  and  it  appeared  to  be  destitute, 
and  to  have  been  assaulted  and  very  ill-used,  and  was  received  into  the 

(a)  Sed  qwere,  for  the  Act  is  considered  a  remedial  law.    Ante,  653. 
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nnion  worlchouse,  and  there  maintained  chargeable  to  S.,  and  on  being       10.  Costs 
taken  before  two  aldermen,  they  urged  the  guardians  of  the  union  to   after  Removal 
prosecute  the  person  who  appeared  to  have  ill-used  the  child ;  it  was  iy. 

held  that  the  guardians  who  prosecuted  to  conviction  an  indictment  for    

the  assault,  which  was  removed  by  the  defendant  from  the  sessions  into 
the  Court  of  Queen's  Bench,  were  entitled  to  their  costs,  because  it 
concerned  them  as  officers  to  prosecute.     {Beg-,  oil  the  prosecution  of 

Guardums  of  West  London  Union,  v. ,  15  Q.  B.  1060;  20  L.  J.  M. 

G.  53  ;  see  also  4  Cox,  0.  G.  345.) 

The  terms  in  the  Act,  "if  the  defendant  prosecuting  such  writ  of  Conviction 
certiorari  be  convicted,"  mean  convicted  by  a  judgment.  In  a  case,  neceasiuy. 
therefore,  where  the  judgment  was  arrested,  the  court  held  that  the 
defendant  not  having  been  found  guilty  of  any  offence  which  the  law 
recognizes  as  such,  (and  therefore  not  considered  as  guilty  persons,) 
ought  not  to  be  mulcted  with  costs  for  having  removed  a  bad  indict- 
ment from  an  inferior  jurisdiction  into  the  Queen's  Bench.  {R.  v. 
Turmr,  15  Uast,  570.) 

Where  the  defendant  had  removed  an  indictment  by  certiorari,  and 
had  entered  into  the  usual  recognizances  with  two  sureties,  and  after  a 
verdict  of  guilty  found  against  him,  had  obtained  a  rule  for  a  new  trial 
on  payment  of  costs,  and  without  paying  the  costs,  he  gave  notice  of 
-trial  for  the  next  assizes  to  the  prosecutor,  who  obtained  a  judge's 
order,  by  which,  if  the  costs  were  paid  by  a  certain  day,  the  notice  of 
trial  was  to  stand  good — if  not,  to  be  set  aside ;  the  defendant  did  not 
pay  the  costs,  nor  try  the  indictment,  but  died  in  a  few  weeks.  On  a 
rule  obtained  by  the  prosecutor  to  tax  his  costs,  to  be  paid  by  the 
defendant  or  his  bail,  it  was  held  that  the  bail  were  not  liable  to  pay 
the  prosecutor's  costs,  because  they  are  only  liable  when  the  principal 
has  been  convicted  ;  and  that  after  the  granting  a  rule  for  a  new  trial, 
it  could  not  be  said  that  there  had  been  a  conviction  within  the  mean- 
ing of  the  recognizance ;  and  that  neither  the  defendant's  default  in 
payment  of  costs  nor  the  judge's  order  restored  the  original  verdict. 
(Beg.  V.  Bowen,  1  B.  &  L.  P.  C.  312 ;  19  L.  J.  Q.  B.  63.) 

Where  a  certiora/ri  obtained  by  a  defendant  was  quashed,  the  court  What  costs 
had  no  power  to  give  the  prosecutor  his  costs  of  attending  sessions.  aUowed. 
{Beg.  V.  Higgins,  b  A.  S  E.  554.)  The  master  of  the  Crown  Office,  in 
taxing  the  costs,  ought  only  to  consider  those  which  are  subsequent  to 
the  certiorari.  (2  Hawk.  c.  27,  s.  56 ;  and  see  B.  v.  Passman,  2  Dowl. 
529  ;  \  A.<hE.  603;  and  see  now  16  &  17  Vict.  c.  30,  ss.  5-7,  post, 
p.  659.^ 

Costs  subsequent  to  the  removal  of  an  indictment,  by  the  16  &  17 
"Vict.  c.  30,  s.  6,  are  to  be  taxed  according  to  the  course  of  the  Court  of 
Queen's  Bench,  and  attachment  for  non-payment  after- demand  and 
refusal  for  ten  days  may  be  awarded,  and  the  recognizance  may  be 
ordered  to  be  estreated  into  the  exchequer.     (See  section,  post,  659.) 

The  costs  of  the  counts  only  on  which  the  defendant  is  convicted   Wliere  Bcveral 
should  be  allowed.     {Beg.  v.  Hawdon,  ZP.&B.  44  ;  11  A.  SB.  143.)       oomits. 

The  costs  of  conveying  a  defendant  to  gaol,  in  execution  of  his 
sentence,  are  reasonable  costs  within  5  &  6  W.  &  M.  c.  11,  s.  3.  (B.  v. 
GUbie  b  M.(&  S.  520.)  The  defendant  was  indicted  for  a  misdemeanour 
at  the' Northumberland  quarter  sessions,  and  removed  the  indictment 
by  cerUorari  into  the  Queen's  Bench,  and  was  afterwards  found  guilty, 
and  sentenced  to  two  years'  imprisonment  in  the  gaol  for  that  county, 
in  execution  of  which  sentence  he  was  conveyed  thither  at  the  prosecu- 
tor's expense.  This  expense  was  allowed  to  the  prosecutor  by  the 
master  on  taxing  the  costs.  A  rule  nisi  having  been  obtained  for  the 
master 'to  review  his  taxation,  it  was  argued  on  showing  cause,  that  this 
allowance  was  warranted  by  statute  5  &  6  W.  and  M.  c  11,  s.  .3,  which 
enacts  "that  if  the*defeudant  prosecuting  the  certiorari  be  convicted  of 
the  oifence  for  which  he  was  indicted,  the  Court  of  King's  Bench  shall 
give  reasonable  costs  to  the  prosecutor."     And  it  was  urged,  that  if  the 
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Special  jury. 


Fine  paid  to 
prosecutor  to  be 
deducted. 


Liability  of  cue  of 
several 
defendants  for. 


Liability  of 
sureties  under 
recognizance. 


indictment  had  been  left  with  the  sessions,  this  expense  would  not  liare 
been  incurred,  because  the  defendant  would  have  been  on  the  spot ; 
wherefore  it  was  by  the  defendant's  own  act,  who  removed  the  indict- 
ment, that  the  costs  were  incurred,  and  it  is  a  part  of  the  reasonable 
costs.  The  prosecutor,  in  discharge  of  his  duty,  had  a  right  to  see  that 
the  sentence  of  the  court  was  executed.  In  support  of  the  rule  it  was 
urged,  that  the  statute  of  W.  &  M.  did  not  contemplate  costs  such  as 
the  present,  nor,  indeed,  any  costs  after  judgment.  And  as  to  the 
defendant  being  the  occasion  of  this  expense,  the  sentence  might  as 
well  have  been  to  the  prison  of  this  court  as  to  the  county  gaol.  The 
place,  therefore,  of  imprisonment  was  the  act  of  the  court.  The  recog- 
nizance of  the  defendant  extends  to  the  costs  of  the  trial,  and  not  of 
execution.  The  cases,  R.  v.  Cholsey,  (2  Cowp.  726,)  and  Q.  v.  Bummers, 
(1  Salk.  55,)  were  cited.  Lord  Ellenborough,  C.  J.,  "  Under  the  terms  of 
the  recognizance  the  defendant  was  bound  to  pay  all  reasonable  costs. 
These  costs,  if  not  immediately  occasioned  by  the  cerUorari,  were 
certainly  incurred  in  consequence  of  it.  If  the  indictment  had  remained 
below,  no  such  expense  would  have  been  incurred.  The  defendant's 
own  act,  therefore,  may  be  said  to  have  occasioned  the  expense.  It  is 
reasonable  that  the  defendant  should  bear  the  expense  for  which  no 
other  fund  is  provided."  Et  per  Bayley,  J.,  "  It  is  a  part  of  the  prose- 
cution to  carry  it  to  its  legal  conclusion."  Per  Curiam,,  rule  dis- 
charged.   (R.  V.  Gilbie,  5  M.  S  S.  520.) 

The  costs  of  a  special  jury  cannot  be  allowed.  {R.  v.  Ld.  Abingdon, 
1  Esp.  229.)  An  indictment  removed  into  the  Queen's  Bench  by  cer- 
tiorari by  the  defendant,  and  made  a  special  jury  cause  by  the  prosecutor, 
came  on  to  be  tried  and  was  immediately  referred .  The  order  of  reference 
stated  that  if  the  arbitrator  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  prosecutor  entitled  to  costs,  the  defendant  agreed  to 
pay  the  costs.  The  arbitrator  did  so  iiud.  The  Court  of  Queen's  Bench 
held  that  the  prosecutor  could  not  recover  the  costs  of  the  special  jury, 
since  the  judge  had  not  certified  for  those  costs,  (pursuant  to  6 
Geo.  IV.  c.  50,  s.  34,)  and  the  order  of  reference  didnot  expressly  give 
a  power  of  doing  so  to  the  arbitrator  ;  also  that  the  general  term 
"  costs  "  in  this  order  did  not  include  those  of  the  reference  and  award. 
(A  V.  Moate,  3  B.&Ad.  237.) 

The  amount  of  the  costs  to  be  taxed  is  not  limited  by  the  recog- 
niz.ince,  which  is  only  a  further  security  for  them,  and  the  court  will 
not  discharge  the  recognizance  till  the  taxed  costs  are  paid  to  the 
prosecutor.     {R.  v.  Teal,  13  East,  4.) 

If  the  court,  on  the  certificate  of  the  Queen's  coroner,  have  given  to 
the  prosecutor  one-third  of  the  fine,  they  will  order  that  sum  to  he 
deducted  from  the  amount  of  the  taxation.  {R.  v.  Osborne,  4  Burr. 
2125.)  But  the  payment  of  the  fine  does  not  discharge  the  recognizance 
for  the  costs.     (2  Hawk.  c.  27,  s.  63.) 

_  If  an  indictment  against  several  defendants  is  removed  by  certiorari 
mto  the  Queen's  Bench  without  the  consent  of  one,  he  cannot  be  com- 
pelled to  pay  the  costs  under  the  above  Act,  although  he  may  have 
appeared  and  pleaded  to  the  indictment,  and  been  tried  on  it ;  (R.  v. 
Hassell,  5  Bowl.  531 ;)  but  if  one  of  several  defendants  removes  the 
indictment,  the  court  may  make  it  a  condition  that  he  shall  pay  the 
costs  of  the  prosecution  occasioned  by  the  removal  in  ease  any  of  the 
defendants  be  convicted.     {Reg.  v.  Jewdl,  1  K&B.  140  ;  26  L.  J.  Q.  B. 

The  sureties  are  liable  under  the  stat.  5  &  6  W.  &  M.  c.  11,  s.  3,  and 
their  recognizance  to  pay  the  prosecutor  his  costs,  although  there  is  no 
undertaking  to  that  effect  in  the  recognizance,  or  direct  provisions  to 
that  efiect  m  the  Act  (Reg.  v.  Bezant,  7  Dowl.  680  ;  and  see  Req.  v. 
Hawden,  1  Q.  B.  464  ;  Reg.  v.  Thornton,  4  Exch.  820 ;  19  L.  J.  M.  C. 
113,  fost,  659  ;  Reg.  v.  Hodgson,  1  Bead's.  C.  C.  14  ;  21  L.  J.  M.  C.  181.) 
And  if  a  surety  in  default  of  payment  by  the  defendant  is  compelled 
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to  pay  the  costs  of  the  prosecution,  he  may  recover  the  amount  from 
the  defendant  as  money  paid  to  his  use.  (Jones  v.  Orchard,  16  0.  B. 
614;   24  L.J.  0.  P.  229.)  ^  ' 

_  By  16  &  17  Vict.  c.  30,  s.  6, "  The  coats  hereinbefore  respectively  men- 
tioned shall  be  taxed  according  to  the  course  of  the  Court  of  Queen's 
Bench ;  and  for  the  recovery  thereof  the  persons  entitled  thereto  shall, 
at  the  expiration  of  ten  days  after  demand  made  of  the  person  or 
persons  at  whose  instance  the  writ  of  certiorari  was  awarded,  and  on 
oath  made  of  such  demand  and  refusal  of  payment,  have  a  writ  of 
attachment  granted  against  him  or  them  by  the  Court  of  Queen's 
Bench  for  such  contempt;  and  the  said  court  shall  and  may  also  order 
the  said  recognizance  to  be  estreated  into  the  exchequer." 

The  liability  to  pay  costs  under  16  &  17  Vict.  c.  30,  ss.  5,  6,  depends 
upon  the  recognizance  ;  and  if  a  recognizance  under  sect.  5  is  not  taken 
in  the  proper  form,  it  is  ultra  vires,  and  the  court  have  no  independent 
power  of  giving  costs :  therefore,  where  a  recognizance  was  given  by  the 
prosecutor  of  an  indictment  at  whose  instance  a  certiorari  had  been 
obtained,  to  prosecute  the  indictment  with  effect,  and  to  do  and  per- 
form all  such  things  as  the  court  should  direct,  the  court  had  no  power 
after  the  acquittal  of  the  defendants  to  tax  their  costs  against  the 
prosecutor  in  the  absence  of  any  provision  to  that  effect  in  the  recog- 
nizance. {Recf.  V.  Inhabs.  of  Mast  Stoke,  Q  B.  S  S.  536  ;  34  L.  J.  M.  C. 
190.     See  sect.  5,  ante,  635.) 

If  the  defendant  forfeit  his  recognizance  under  the  5  &  6  W.  &  M. 
c.  11,  by  not  going  to  trial  at  the  time  specified,  it  will  not  Ije  dis- 
charged on  the  application  of  the  sureties  until  the  costs  of  not  pro- 
ceeding to  trial  have  been  paid,  notwithstanding  the  defendant  was 
afterwards  acquitted  and  taken  in  execution  for  the  amount  of  the 
taxation.  {R.  v.  Lyon,  3  Burr.  1461 ;  R.  v.  Turner,  15  East,  572,  ante, 
657  ;  R.  V.  Teal,  13  East,  4.) 

On  the  removal  of  an  indictment  for  the  disobedience  of  an  order  of 
sessions  by  certiorari  into  the  Queen's  Bench,  upon  which  the  defendant 
was  convicted,  and  subsequently  taken  in  execution  for  non-payment 
of  the  prosecutor's  costs,  and  the  recognizances  estreated  into  the  Court 
of  Exchequer,  that  court  ordered  all  proceedings  upon  the  recognizance 
to  be  stayed  as  against  the  defendant,  but  seemed  to  consider  that  the 
sureties  would  not  thereby  be  discharged  from  their  liability  to  pay 
costs.  {Reg.  v.  Thornton,  4  Exch.  820  ;  19  L.  J.  M.  C.  113.)  And  the 
sureties  were  held  not  to  be  released  from  their  liability  for  costs  under 
their  recognizances  entered  into  in  pursuance  of  5  &  6  W.  &  M.  c.  11, 
when  the  defendant  who  had  removed  an  indictment  for  nuisance  was 
convicted,  and  the  prosecutor  had  his  costs  taxed,  and  afterwards  the 
defendant  became  bankrupt,  and  under  his  bankruptcy  the  prosecutor 
proved  for  his  costs  ;  for  although  the  principal  debt  had  been  proved 
under  the  bankruptcy,  and  the  court  would  not  therefore  grant  an 
attachment  against  the  defendant,  it  nevertheless  ordered  the  recogni- 
zances of  the  bail  to  be  estreated  into  the  exchequer.  {Reg.  v.  Hills, 
2E.dkB.l76;  22  L.  J.  Q.  B.  322.) 

If  the  defendant  be  found  guilty,  and  die  before  the  day  in  banc, 
his  bail  are  liable  to  pay  the  costs.  {R.  v.  Turner,  3  B.  &  G.  160  ; 
4  D.  &  R.  816.) 

The  sum  when  duly  ascertained  by  the  master  becomes  a  vested  debt, 
and  if  the  prosecutor  die  before  it  is  paid,  his  personal  representatives 
may  recover  it.  {R.  v.  Chamherlayne,  1  T.  R.  104 ;  R.  v.  Turner,  15 
East,  573.) 

Where  the  prosecutor  of  an  indictment  has  removed  it  by  certiorari, 
and  there  is  no  irregularity  in  the  proceedings,  the  Court  of  Queen's 
Bench  cannot,  upon  any  representation  of  hardship  imposed  on  the 
defendant,  oblige  the  prosecutor  to  pay  him  his  costs  incurred  below. 
{R.  V.  Passman,  1  A.  d;  E.  603.) 

In  B.  V.  Tremearne,  (5  B.  d;  C.  761 ;  8  D.  db  B  590,  684,)  where 
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10.  Costs       a  true  bill  for  perjury  was  found,  and  the  judge  at  the  assizes  having 

afterRemovdl  refused  to  try  it  on  account  of  manifest  imperfections  in  the  record, 

ht/.  a  new  bill  was  preferred,  whereupon  the  defendant  was  found  guilty, 

— but  a  new  trial  granted,  and  then  the  prosecutor,  instead  of  taking 

down  the  old  record,  again  preferred  a  new  indictment  for  the  same 
offence,  and  removed  it  into  the  Queen's  Bench  by  certiorari,  the  court 
refused  to  stay  the  proceedings  upon  that  indictment  until  the  pi'ose- 
cutor  paid  the  costs  of  the  former  proceedings. 

In  Jones  v.  Davies,  (1  B.  do  C.  143,)  indeed,  where  a  cause  had  been  im- 
properly removed  by  certiorari  from  the  great  sessions  for  Cardigan,  it 
was  held  that  the  Court  of  Queen's  Bench  acquired  a  jurisdiction  over 
the  costs  below  by  the  certiorari,  and  that  the  master  might  tax  them 
as  he  did  in  other  cases.    But  that  decision  went  on  special  grounds. 

In  R.  V.  Bartrum,  (8  East,  269,)  the  defendant  was  indicted  for  per- 
jury, and  the  indictment  was  removed  from  the  sessions  to  the  Queen's 
Bench  by  certiorari.  The  prosecutor  gave  notice  of  trial  to  the  defen- 
dant, but  on  the  day  of  trial  withdrew  the  record  Ty:ithout  having 
countermanded  the  notice  in  due  time.  And  it  was  held  by  the  court 
that  he  must  pay  the  costs  of  the  trial  as  in  other  cases.  (And  see 
R.  V.  Gilbie,  2  Chit.  Rep.  159 ;  R.  v.  Johnson,  R.  &  M.  C.  C.  173  ;  R.  v. 
Watton,  iC.SP.  229.) 

Where  a  prosecutor,  having  removed  an  indictment  by  certiorari, 
gave  notice  of  trial  for  the  assizes  and  brought  down  the  record,  and 
withdrew  it  after  it  had  been  entered  for  trial,  it  was  considered  that 
the  judge  at  the  assizes  could  not  order  the  prosecutor  to  pay  the 
defendant  the  costs  of  the  day  ;  but  that  the  motion  must  be  made  in 
the  Court  of  Queen's  Bench.     {R.  v.  Watton,  4  C.  <&  P.  229.) 

After  removal  of  a  conviction,  c&cj-^By  the  5  Geo.  II.  c.  19,  s.  2, 
{ante,  630,)  the  condition  of  the  recognizance  (directed  to  be  taken  on 
a  certiorari  to  remove  judgments  or  orders  of  magistrates)  is  to  pay 
the  prosecutor  his  full  costs  in  one  month  after  confirmation  of  the 
order.  And  by  section  3,  a  similar  provision  is  madtf  for  the  recovery 
of  the  costs  as  by  the  above  statute  of  Will.  &  M.  The  enactment  of 
sect.  3  is  as  follows : 

Sect.  3.  "  That  the  recognizance  and  recognizances  to  be  taken  as 
aforesaid  shall  be  certified  into  the  Court  of  King's  Bench  at  West- 
minster, and  there  filed  with  the  certiorari  and  order,  or  judgment 
removed  thereby  ;  and  if  the  said  order  or  judgment  shall  be  confirmed 
by  the  said  court,  the  persons  entitled  to  such  costs  for  the  recovery 
thereof,  within  ten  days  after  demand  made  of  the  person  or  persons 
who  ought  to  pay  the  said  costs,  upon  oath  made  of  the  making  such 
demand  and  refusal  of  payment  thereof,  shall  have  an  attachment 
granted  against  him  or  them  by  the  said  court  for  such  contempt,  and 
the  said  recognizance  so  given  upon  the  allowing  of  such  certiorari 
shall  not  be  discharged  until  the  costs  shall  be  paid,  and  the  order  so 
confirmed  shall  be  complied  with  and  obeyed." 

The  discharge  of  the  rule  for  quashing  the  order  of  sessions  confirms 
the  order.    {Reg.  v.  Inhabs.  of  Latchford,  6  Q.  B.  567,  see  ante,  641.) 

When  thei-e  is  no  recognizance  taken  on  removing  summary  pro- 
ceedings, there  are  no  costs,  for  the  court  has  in  that  case  no  power  to 
tax  them  by  virtue  of  any  of  the  statutes  relating  to  criminal  proceed- 
ings. {R.  V.  Jenkins,  4  Burr.  2126 ;  2  Id.  417.)  And  if  the  recog- 
nizance be  as  at  common  law,  and  not  upon  the  statute,  the  court  will 
not  order  the  recognizance  to  stand  as  a  security  for  the  prosecutor's 
costs.  (1  Burr.  11  ;  2  Stra.  1165;  Reg.  v.  Inhabitants  of  East  Stoke,  6 
B.  &  S.  536  ;  34  Z.  J.  M.  G.  190.)  "^ 

Poor  Law  Commissions  who  show  cause  in  the  first  instance  against 
an  apphcation  for  a  certiorari  under  the  4  &  5  Will.  IV.  c.  76,  s.  106, 
will  be  allowed  their  costs  if  the  writ  is  refused.  {Reg.  v.  Poor  Law 
Commissioners  for  England  and  Wales,  9  Q.  B.  291.)     Though  it  is  said 
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that  the  general  practice  is  that  a  person  showing  cause  in  the  first     11.  Forms. 

instance  shall  not  have  costs.     {Id.     Chittifs  Statutes,  tit.  "  Certiorari"  

Vol.  I.,  p.  479,  and  cases  there  cited.) 

Where  an  order  of  sessions  is  brought  up  with  a  case  reserving  ^^^«^^  order 
points  raised  on  both  sides  and  the  court  confirmed  the  order,  but  ^^'tomaTssloas 
Dotn  sides  tailed  upon  all  the  points  raised  by  them,  neither  party  is  o"  a  point  not 
entitled  to  costs  under  the  5  Geo.  II.,  c.  19,  s.  2.     (Reg.  v.  Southampton  ™f '^ '°  ""^ 
Bock  Company,  20  L.  J.  M.  C.  228.) 


(1.)  Affidavit  by 


XI.  jTorms. 

In  tlie  Queen's  Bench. 

A.  B.  of,  iScc.  [gentleman,']  maketh  oath  and  saith,  that  at  the  last  general  detendanltor 
quarter  sessions  of  the  peace  holden  in  and  for  the  courUy  of  S.  a  hill  of  indict-  'Jf'''*'"'''"  'o 
ment  was  preferred  and  found  against  the  mlmlltants  of  the  parish  of  0.  in  the  luSctoeut  from 
said  coxmty,  for  a  nuisance  in  not  repairing  a  certain  common  Queen's  highway,  sessi.ms,  lor  not 
leading  from  M.  in  the  said  county  of  S.  towards  and  unto  the  town  of  B.  in  the  J!?''?^"'^,*, 
county  aforesaid,  from  the  entrance  into  a  lane  called  D.  at  a  place  called  D.  ""Saway  (a). 
opposite  td  J.  F.'s  house,  containing  in  length  one  quarter  of  a  mile,  amd  in 
hreadth  fifteen  feet,  extending  from  thence  in  a  western  direction  as  far  as  i^. 
bridge,  in  which  said  indictment  it  is  alleged  that  the  inhabitants  of  the  parish  of 
C.  aforesaid  ought  to  repair  and  amend  the  same  common  Queen's  highway,  when 
and  so  often  as  it  shall  he  necessary  ;  and  the  deponent  saith  that  the  right  or 
title  to  repair  the  said  highway  will  come  in  question  upon  the  trial  of  the  said 
indictment  as  this  deponent  is  advised  and  verily  helieves  ;  amd  the  determination 
of  the  said  indictment  may  materially  affect  other  parishes  similarly  circumstanced, 
by  reason  of  the  imclosures  lately  made  in  that  part  of  the  country,  under  and  hy 
virtue  of  an  A  ct  of  Pa/rliament  passed  in  the  year  of  her  present 

Majesty's  reign,  intituled  "An  Act,"  &c.  ;  amd  this  deponent  fwtJier  saith,  he  is 
advised  and  believes  that  it  will  be  proper  to  have  the  said  indictment  tried  hy  a 
special  jury,  and  absolutely  necessary  that  the  jury  before  whom  the  said  indict- 
ment is  tried  should;  previous  to  the  trial  thereof,  view  the  said  highway,  which  the 
defendants  cannot  have  the  benefit  of  at  the  sessions. 


In  the  Queen's  Bench.  (2.)  Affidavit  on 

A.  B.  of  the  pa/rish  of  ,  in  the  county  of  ,  and  [six  other  "'"oh  to  apply  to 

deponents]  and  0.  D.  of  the  city  of  ,  attorney,  and  B.  F.  of  ,   cJ-Sa^?  to' 

clerk  to  the  said  C.  D.  severally  make  oath  and  say,  and  first  this  deponent  A.  B.  remove  depoai- 
on  his  oath  saith,  that  he,  this  deponent,  on  Saturday  the  twenty-first  day  of  Sep-  tions,  c5mmit- 
temher,  now  last  past,  was  taken  up  at  his  parsonage  house  at  aforesaid,   "™'  ^"^ 

by  one  of  the  constables  of  the  hundred  of  ,  in  the  said  county,  upon  a   charge  of  a 

warrant  under  the  hands  and  seals  of  R.  B.  N.  and  S.  F.  P.  Esquires,  two  of  misdemeanour 
her  Majesty's  justices  of  the  peace  for  the  said  county,  which  warrant  is'  hereunto    (nnnatural 
annexed,  and  is  marked  A.,  upon  a  charge  made  hy  W.  H.,  late  a  servant  boy  of  ^l^jj^^f^nd 
this  deponent,  fm'  an  assault  and  misdemeanour  on  the  person  of  the  said  W.  II.,  at  sessions,  into 
and  tlmt  about  five  o'clock  in  the  afternoon  of  the  same  day  he  was  taken  to  ,   the  Queen's 

in  the  said  county,  before  the  said  j'ustices,  to  answer  the  said  complaint,  and  was  ■''0'ioh(6). 
committed  for  want  of  hail  to  the  common  gaol  at  ,  in  the  said  county, 

to  take  his  trial  at  the  ensuing  qua/rter  sessions  of  the  peace  for  the  said  county, 
to  be  held  at  ,  on  the  fourteenth  day  of  October  instant,    upon  a 

warrant  of  com/mitm^nt  of  the  said  justices  for  the  said  assault  and  misdemeanour. 
And  this  deponent  further  saith,  that  he  hath  used  his  best  endeavours  to  obtain  a 
copy  of  the  said  warrant  of  commitment  to  the  said  gaol,  but  without  effect,  and 

(a)  This  form  is  given  merely  to  certiorari  to  remove  depositions  and 

show  the  nature  of  the  affidavit  re-  recognizance  before  indictment  found, 

quired.  The    defendant    on    the    trial    was 

(6)  This  form  was  approved  of  by  the  honourably  acquitted, 
late  Lord  Wensleydale,  who  issued  a 
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11.  Forms,      that  he,  this  deponent,  was  on  Monday  the  twenty-third  day  of  Septemher  last 

'. past,  admitted  to  bail  upon  the  said  charge  hy  the  Right  BonouraUe  the  Earl  of 

E.,  a  justice  of  the  peace  for  the  said  county,  himself  in  three  hundred  pounds, 
and  two  sureties  in  two  hundred  pounds  each,  to  appear  at  the  next  ensuing 
quarter  sessions.     And   this  deponent  further  saith,  that  he  is  informed  and 
advised  and  verily  believes  that  in  the  neighbourhood  in  which  he,  this  deponent, 
resides,  and  also  in  that  part  of  the  said  county  where  the  next  and  any  other 
quarter  sessions  for  the  saUi  county  will  be  held,  great,  unjust,  and  vmfounded,  but 
violent  prejudices  have  been  excited  against  him  in  relation  to  the  said  charge,  and 
that  the  most  untrue,  unjust,  but  very  injurious  reports  and  representations  relating 
to  the  same  hmie  been  maliciously  and  very  indmstrioudy  circulated  in  and 
throughout  the  said  comity,  asserting  in  direct  terms  the  opinions  of  the  persons 
making  and  circulating  the  said  reports,  that  this  deponent  hath  been  and  is 
guilty   of  committing  an  unnatural  crime,  and  also  unnatural  attempts  and 
practices.    A  nd  furOver,  that  in  the  said  neighhourhood  as  well  as  throughout  the 
said  county  there  unhappily  exists,  not  only  against  this  deponent  but  generally 
against  all  the  clergy,  unjust  but  strong)  prejudices,  insomjuch  that  very  maaiy  of 
those  persons  in  the  said  county  who  would  probably  constitute  the  gramdjury  at 
the  said  quarter  sessions,  would,  in  the  judgment,  belief,  and  expectation  of  this 
deponent,  be  improperly  biased  and  prejudiced  against  this  deponent  as  well  in 
respect  of  his  being  a  clergyman  as  in  respect  of  the  said  reports,  and  also  on 
account  of  the  lamentable  truth  of  several  clergym£n  having  of  late  years  been 
convicted  of  offences  of  that  nature,  and  on  account  thereof  this  deponent  and  his 
family  and  friends  are  informed  and  advised,  expect  and  verily  believe  that  no  Ml 
of  indictment  cam,  be  preferred  to  any  jury  of  the  said  county  against  this 
deponent,  and  duly  and  fairly  submitted  to  their  candid  and  just  consideration, 
unless  they  shall  have  received  and  duly  heard  and  considered  the  charge  and 
directions  of  one  of  the  superior  judges,  in  regard  to  their  dmty  to  observe  impar- 
tiality, and  avoid  such  prejudice.    And  this  deponent  further  saith,  that  wnder 
the  circumstances  he  is  further  informed  and  advised,  and  verily  believes  that  he 
cannot  be  nor  would  be  fairly  tried  by  any  jury  at  any  quarter  sessions  or  other 
sessions  of  the  said  county.    And  this  deponent  further  saith,  that  he  is  advised 
and  verUy  believes  that  being  indicted  for  a  rnisdemea/nowr,  he  will  not  be  enticed 
to  challenge  any  of  the  said  jurors.     And  this  deponent  further  saith,  that  he  has 
lately  had  angry  disputes  with  the  said  R.  B.  N.  (one  of  the  committing  magis- 
trates, and  who  occupies  land  in  the  said  parish  of  ,)  about  his  tithes, 
whicJi  disputes  are  not  settled,  and  that  when  brought  before  the  said  R.  B.  N.  on 
this  charge,  and  being,  as  appeared  to  this  deponent,  treated  with  great  harshness 
by  the  said  R.  B.  N.,  he  remonstrated  with  him  on  Hie  impropriety  of  his  acting 
in  it,  on  account  of  these  disputes.     And  this  deponent  further  saith,  that  should 
this  case  be  tried  at  the  sessions,  he  would  probably  be  on  the  bench  of  justices  on 
that  occasion.    A  nd  this  deponent  further  saith,  that  if  the  said  trial  of  any 
indictment  against  him  founded  on  the  said  charge  sh.ovld  take  place  at  the  next  or 
any  subsequent  sessions,  he,  this  deponent,  cannot  expect  nor  could  have  a  fair  and 
impartial  tiial.     And  this  deponent  further  saith,  he  is  advised  and  believes  that 
it  will  be  proper  and  absolutely  necessary  that  he  should  have  the  said  indictment 
tried  by  a  special  jury  at  the  assizes  for  the  said  county  before  one  of  the  superior 
judges,  whose  weight  and  just  injluence  would  in  all  probability  secure  a  fair  trial; 
and  also  because  it  is  essential  that  he,  this  deponent,  should  have  the  advice  and 
assistance  of  Quern's  counsel,  or  at  least  of  counsel  of  greater  experience  than 
those  who  usually  practise  at  the  sessions.    And  this  deponent  further  saith,  that 
he  is  wholly  innocent  of  the  crime  imputed  to  him  by  the  said   W.  H.  in  his 
deposition,  on  which  the  charge  fs  founded,  and  that  he  has  never  committed  nor 
attempted  to  commit  an  unnatural  crime  with  or  upon  the  said  W.  H.  or  any 
other  person  whomsoever.    And  this  deponent  further  saith,  that  the  said  W.  H. 
came  into  his  service  at  Michaelmas,  1829,  and  that  he  turned  him  away  early  in 
March  last  for  improper  behamour;  and  that  he  hath  cliarged  this  deponent  with 
having  committed  acts  of  indecency  towards  him  so  long  ago  as  the  month  of 
October,  1829,  during  the  greater  part  of  which  said  month  of  October  lie,  this 
deponent,  was  from  hom.e  at  Bognor  and  the  Isle  of  Wight,  and  the  said  W.  B. 
was  at                        .And  this  deponent  is  informed  and  verily  believes  that  the 
said  charge  and  prosecution  have  originated  and  all  proceedings  in  a  foul  con- 
spiracy.   And  this  deponent  for  the  purposes  of  justice  will  disclose  the  parties 
thereto  when  duly  required  so  to  do.    And  this  deponent  further  saith,  that  he  is  a 
clergyman,  a  prebendary  of  the  catliedral  church  of  ,  rector  of  the 
parish  of                     ,  vicar  of  the  parish  of                     ,  in  the  said  county  of 
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,  and  was  domestic  cha^plain  to  the  late  bishop  of  for  many     11.  Forms. 

yewrs,  and  wp  to  the  time  of  his  death;  and  tlmt  lie  is  of  the  age  of  forty -five   

yem-a,  and  has  been  siKh  clergyman  for  twenty-two  years  and  upwards,  and  tliat 
he  hath  a  wife  with  whom  he  now  and  for  seventeen  years  has  lived  in  perfect  hap- 
piness, and  tliMt  he  lias  eight  children  now  living,  all  of  whom  reside  constantli/ 
'  with  this  deponent  and  his  said  wife.  And  this  deponent  lastly  saith,  that  as  well 
for  his  own  sake  and  for  the  sake  of  the  clergy  in  general,  and  for  the  sake  of  his 
said  wife  and  children,  fie  is  fnost  anxious  that  the  proceedings  on  the  said  charge 
should  be  removed  into  the  Court  of  Queen's  Bench,  inasmuch  as  he  is  confident 
that  no  grand  jury  of  any  county,  after  hearing  the  charge  of  an  enlightened 
mdge,  and  cautioned  against  indulging  prejudAce,  and  to  examine  the  witnesses 
brought  before  them  in  support  of  the  said  charge,  will  ever  find  any  bill  of  indict- 
ment against  him  ;  and  that  thereby  this  deponent  and  his  viife  and  family  will, 
avoid  the  anguish  and  disgrace  even  of  a^ill  of  indictment  having  been  found  a 
true  bill,  or  of  any  peniMng  prosecution.  And  this  deponent,  the  said  E.  F., 
saith,  that  he  attended  at  ,  on  the  said  twenty-third  day  of  September, 

with  the  bail  before  the  magistrate  who  took  the  recognizances  of  bail,  and  then 
saw  and  read  over  the  said  warrant  of  commitment  of  the  said  A .  B.,  and  that 
was  for  an  assault  and  misdemeanour  on  the  person  of  the  said  W.  H.,  and  in 
the  words  and  to  the  qfect  only  of  the  warrant  for  apprehending  the  said  A ,  B. 
hereunto  annexed,  and  not  for  any  more  serious  offence.  And  this  deponent,  the 
said  0.  D.,  for  himself  saith,  that  he  and  his  father  are  the  solicitors  of  the  said 
A.  B.,  and  that  they  wrote  to  Messrs.  E.  and  H.,  the  clerks  to  the  magistrates 
acting  at  ,  for  a  copy  of  the  warrant  of  commitment,  and  tlmt  they 

received  the  two  letters  in  reply  hereunto  annexed,  marked  B.  and  G.  And  this 
deponent  further  saith,  that  he  allied  through  their  clerk,  Mr.  R.  W.,  to  the 
committing  magistrates,  for  a  copy  of  the  informations  against  the  said  A .  B.  and 
warrant  of  commitment,  and  was  informed  shortly  afterwards  by  the  said  R.  W. 
that  copies  of  the  information  could  not  be  given,  and  that  he  had  not  the  warrant 
of  commitment.  And  these  eight  other  deponents  severally  make  oath  and  say, 
that  they  have  known  and  been  in  hahits  of  intimacy  and  friendship  with  the  said 
A .  B.  for  a  great  many  years,  and  tiwi  dmring  all  such  time  the  said  A .  B.  has 
borne  a  most  irreproachaile  a/nd  exemplary  character  in  society  for  good  conduct  and 
morality.  And  these  deponents  believe  that  the  said  A.  B.  has  constantly  lived  with 
his  wife  on  terms  of  mutual  affection  and  kindmess,  which  is  not  usually  the  charac- 
teristic of  a  person  addicted  to  the  depraved  propensities  invputed  to  him.  And  these 
deponents  severally  further  say,  that  they  believe  that  although  the  said  A .  B.  hath, 
from  the  smMdness  of  his  income  and  his  la/rgc  family,  been  long  labouring  under 
great  pecwniary  difficulties,  yet  that  except  as  respects  this  particular  false  imputa- 
tion, he  has  never  before  been  charged  with  any  such  or  similar  crime.  And  these 
deponents  severally  further  say,  that  the  habits  of  the  lower  classes  in  that  part  of 
the  country  where  the  said  A .  B.  resides,  and  the  neighbourhood  about  it,  are  very 
loose  and  depraved,  and  on  the  commonest  occasions  they  impute  to  each  other  even 
the  capital  charrge.  And  these  deponents  severally  further  say,  that  they  recollect 
a  few  years  ago  a  case  which  was  tried  at  assizes,  wliere  afoul  charge 

was  made  against  a  highly  respectable  clergyman  {lately  deceased)  by  two  persons, 
who  it  was  clearly  proved,  as  these  deponents  believe,  made  the  threat  to  impute  the 
ofence  for  the  purpose  of  extorting  money,  and  that  they  were  transported  for  life. 
And  these  deponents  further  severally  say,  that  very  lately  a  mob  of  the  lowest 
order  assembled  at  a  town  about. seven  miles  distant  from  the  residence  of  tlie  said 
A .  B.y  and  carried  about  the  streets  the  effigy  of  a  gentleman  of  great  respectability 
with  a  beastly  and  ungualified  written  cliarge  of  a  similar  offence  attributed  to  the 
said  A .  B. 

The  above  named  deponents,  A.  B.,  G.  D.,  dc.  were  severalty  )  j    „ 

sworn  at  the  city  of  the  eighth  day  of  October,  >         n   n'  j.^ 

A.  D.  1833.  )  ^■-^■''^<'- 

Before  me, 
J.  D.  N.,  a  commissioner  for  taking  affidavits  in  the  said  Court. 
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to  appear  and 
plead  to  an 
indictment  in 


Bench  (a). 


London  \     BE  it  remembered,  that  on         m  the  dm/  of  ^  , 

— — to  wit.    J  A.  D.  A.  B.  {now  a  prisoner  in  her  Majesty's  gaol  of  New- 

(3.)  Becognizance  gate),  Tmt  late  of  ,  in  the  county  of  ;  0.  D.  of 

"""        "         and  E.  F.  of  ,  came  before  me,  Sir  John  Patteson,  knight,  one  of  her 

Majesty's  justices  of  the  Queen's  Bench,  and  acknowledged  to  owe  to  our  said  Lady 
the  Queen  the  several  sums  following,  that  is  to  say,  the  said  A.B.the  sum  of  2001., 
and  the  said  0.  D.  and  E.  F.  the  sum  of  1001.  each,  of  lawful  money  of  Great 
Britain  to  he  levied  upon  their  several  goods  amd^  chattels,  lands  amd  tenements,  to 
her  Majesty's  use,  upon  condition  that  if  the  said  A.  B.  sliaU  appear  in  Iter 
Majesty's  Cowrt  of  Queen's  Bench  at  Westminster,  on  the  first  day  of  next 
Term,  and  sliall  plead  to  all  and  simgula/r  indictments  of  whatsoever ^ 
misdemeanov/rs  whereof  he  stands  indicted,  and  at  his  own  proper  costs  and  charges 
shaJl  cause  and  procure  the  issue  or  issu^  that  may  he  joined  thereon  to  he  tried  in 
the  same  term,  or  at  the  sittings  of  nisi%rius  to  he  Iwlden  after  the  same  term,  in 
and  for  the  city  of  London,  if  the  said  cowrt  shall  not  appoint  any  other  time  for 
the  trial  thereof,  and  if  the  said  cowrt  shall  appoint  any  other  time,  then  at  such 
other  time,  and  shaU  give  due  notice  of  such  trial  to  the  prosecutor  or  his  derk  in 
Court,  and  shall  personally  appear  on  the  trial  of  the  said  indictment  from  day  to 
day  in  the  said  Court,  and  not  depart  until  discharged  hy  the  said  Cowrt,  and 
shall  also  pay  to  the  prosecutors  of  such  indictment  in  case  he,  the  said  A .  B,  shall 
he  convicted  thereon,  their  costs  subsequent  to  the  removal  of  the  said  indictment 
into  the  said  Court  of  Queen's  Bench,  then  this  recognizance  to  be  void,  or  else  to 
remain  in  full  force.  ' 


Taken  and  acknowledged  the  day  and  year  first  aforesaid,  at 
before  me, 


J.  Patteson. 


(4.)  Notice  of 
DaU  after  removal 
of  indictment  into 
Queen's  Bench. 


In  the  Queen's  Bench. 


SIR, 


The  Queen 
a/jOMist 
A.  B.  on  the  prosecution  of  0.  II. 


TAKE  notice,  that  the  ahove-named  defendant  imll  put  in  baU  in  this 
cause  before  the  UonouraMe  Mr.  Justice  ,  at  his  chambers  in  [Rolls 

Garden,   Chancery  Lane\  to-morrow,  at  in  the  forenoon,  for  his 

appearance  in  this  honourable  court  in  next  term,  then  and  there  to 

answer  amd  plead  to  the  indictment  you  preferred  against  him  at  the  last  [general 
quarter]  sessions  of  the  peace  of  the  county  of  ,  and  which  you  have 

since  removed  into  this  honourable  court ;  the  names  of  the  bail  are  C.  D.  of,  &c. 
[gentleman'],  and  P.  P.,  of,  <kc.  [merchant].     Dated  this  day  of  , 

A.  D. 

,  Yours,  Ac. 

J.  J.,  attorney  for  the  above-named  defendant. 

To  Mr.  K.  L.,  attorney  for  the  prosecution. 


(5.)  Certiorari  to 
justices  of  assize 
to  remove  an 
indictment  from 


VICTORIA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  our  justices  assigned  to  hold  owr 
assizes  in  and  for  our  county  of  ,  and  to  every  of  them,  greeting.     We 

being  willing,  for  certain  reasons,  that  all  and  singular  indictments  of  whatsoever 
trespasses,  contempts,  and  misdemeanours,  whereof  C.  D.  is  indicted  before  you  (as 
it  is  said),  he  determined  before  us  and  not  elsewhere,  do  command  you  and  every 
"/  yoM,  that  you  or  one  of  you  do  send  under  your  seals,  or  the  seal  of  one  of  you, 
before  us,  immediately  on  the  receipt  of  this  our  writ  at  Westminster,  all  and 
singular  the  said  indictments,  with  all  things  touching  the  same,  hy  wliatsoever 
name  tlie  said  0.  B.  is  called  in  the  same,  together  with  this  our  writ,  that  we  may 
further  cause  to  be  done  therein  what  of  right  and  according  to  the  law  and 
custom  of  England  we  shall  see  fit  to  be  done.     Witness,  Sir  Alexander  James 


(a)  See  a/nte,  658 ;  R.  v.  Bezant,  7  Dowl.  680. 
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Ed/mwnd  Coclcbwn,  Baronet,  at  Westminster,  the  day  of  ,     11.  Forms. 

in  the  yea/r  of  our  reign,  

By  the  Court. 

Indorsed,  "At  the  instance  of  the  prosecutor  "  [or  "of  the  said  G.  J),"} 

If  obtained  by  rule  of  court,  add  "  By  rule  of  Court." 


VJCfOMA,   by  the  grace  of  Cod  of  Great  Britain  amd  Ireland   Queen,    (6)  CertiorarUa 
Defender  of  the  Faith,  amd  so  forth,  to  the  Tceepers  of  our  peace  amd,  to  owe  jus-   [^^"J'^  ™t  j^ „„, 
tices,  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanours  quarter  sessiona 
committed  within  ouir  county  of  ,  and  to  every  of  them,  greeting.     We   into  Queen's 

being  willing,  for  certain  reasons,  that  all  and  singular  indictments  of  whatsoever  Bench, 
trespasses,  coivtempts,  amd  assa/idts,  whereof  O.  A .  and  M.  0.  [gentlemen'],  are  in- 
dicted before  you  {as  it  is  said),  be  determined  before  us,  and  not  elsewhere,  do 
commMwd  you  and  every  of  you,  that  you  or  one  of  you  do  send,  under  yow  seals, 
or  the  seal  of  one  of  you,  before  us  immediately  after  the  receipt  of  this  our  writ 
at  Westmjinster,  all  a/nd  nngula/r  the  said  indictments,  with  all  things  touching  the 
same,  by  whatsoever  name  the  said  G.  A.  and  M.  0.  aire  therein  called,  together 
with  this  own  writ,  that  we  may  further  cause  to  be  done  therein  what  of  right  and 
according  to  the  law  and  custom  of  England  we  shall  see  fit  to  be  done.  Witness, 
Sir  Alexamder  James  Edmiwnd  CocTcbmn,  Baronet,  at  Westminster,  the 
day  of  ,  in  the  yea/r  of  our  reign.  By  the  Court. 

Add  the  indorsement  as  in  preceding  form. 


First,  on  the  back  of  the  writ  write  the  following  words  :  (7.)  Return 

The  execution  of  this  writ  appears  in  a  schedule  hereunto  annexed.  thereto. 

The  answer  of  J.  P.,  Bsq.,  amd  the  justices  assigned  to  keep  the  peace  in  and  for 
the  county  of 

Then  write  on  parchment  the  following  schedule  : 
County  of  )      I,  J.  P.,  ehairmam  of  the  quarter  sessions  of  the  peace  for  the  said 
>  county  of  ,  and  one  of  the  justices  of  our  sovereign  Lady 

to  wit.  )  the  Q,ueen  Victoria,  assigned  to  Tceep  the  peace  in  and  for  the  said 
county,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  misde- 
meanours in  the  said  county  committed,  by  virtue  of  this  writ  to  me  delivered,  do, 
under  my  seal  for  myself  and  other  th^e  justices  assigned  to  Tceep  the  peace  in  and 
for  the  said  county,  humbly  certify  wnto  her  Majesty,  in  her  Court  of  Queen's 
Bench,  the  indictment  of  which  mention  is  m/xde  im  the  said  writ,  together  with 
all  things  touching  the  same.     Given  at  ,  the  day  of  , 

in  the  year  of  the  reign  of  Queen  Victoria. 

J.  P.  (l.  8.) 


To  A.  B.,  Esquire,  one  of  her  Majesty's  Justices  of  the  Peace  in  and  for  the    (8.)  Notice  of 
[or  as  the  case  may  be].  in'teuded  motion 

WHEREAS,  you  did  on  the        _  day  of  ,  in  the  year  of  our  f'emmeZ'"^ *° 

Zord  ,  take  the  examinations  of  and  ,  and  upon   conriction,  &c. 

such  examinations  as  aforesaid  [or  as  the  case  may  be],  did  raake  and  issue  your 
order  [or  "  did  convict,'"  &c.  as  the  case  may  be].  And  whereas  it  appears  that 
[here  state  the  objections  to  the  order,  conviction,  or  other  proceeding],  and 
moreover  that  the  said  order  [conviction,  or  other  proceeding  as  the  ease  may  be], 
was  irregular  and  illegal,  wherefm-e  the  said  being  resolved  to  seek  a 

remedy  for  the  injury  which  he  [or  they'\  has  [or  have"]  received  and  sustained  by 
means  of  the  said  order  [or  conviction,  or  other  proceeding] ;  /  do  hereby,  orp 
the  behalf  of  the  said  ,  according  to  the  form  of  the  statute  in  that 

case  made  and  provided,  give  you  notice  that  her  Majesty's  Court  of  Queen's 
Bench  will,  in  six  days  from  the  time  of  your  being  served  with  this  notice,  as  soon 
after  as  counsel  can  be  heard,  be  moved  on  behalf  of  tlie  said  ,  for  a 

writ  of  certiorari  to  issue  out  of  the  said  court,  and  to  be  directed  to  [the  proper 
officer  of  the  quarter  sessions  of  the  peace,  if  it  be  a  record  of  sessions,  or  other- 
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wise  to  the  justice  in  whose  possession  it  ought  to  be],  for  the  removal  of  the 
record  of,  <Sec.  [as  the  case  may  be],  into  her  Majesty's  said  Court  of  Queen's  Bench. 
Dated  the  day  of  ,  A.  d. 

P.  Q.,  Attorney  for  the  said 


(9.)  Certiorari  to 
two  committing 
juatices,  to  certify 
information, 
examination,  and 
dtpositions,  upon 
which  prisoner 
was  committed. 


VICTORIA,  by  the  grace  of  God  of  the  United  Kingdom  of  Qreat  Britain  amd 
Ireland  Qiteen,  Defender  of  the  Faith,  to  0.  D.  and  E.  F.,  Esguvres,  twg  of  our 
justices  assigned  to  keep  our  peace  in  amd  for  our  county  of  ,  amd  also 

to  hear  and  determine  divers  felonies,  trespasses,  amd  other  misdemeanours  com- 
mitted within  ov/r  said  county,  and  to  every  of  them,  greeting.  We  ieing  witting, 
for  certain  reasons,  that  aU  and  singular  informations,  examinations,  and  deposi- 
sitions  taken  by  and  remaining  with  you,  or  either  of  you,  in  a  certain  case  of 
felony  or  suspicion  of  felony  cha/rged  against  A.  B.,  and  for  which  you  or  one  of 
you  have  committed  the  said  A.  B.to  the  prison  of  ,asit  is  said,  be 

sent  by  you  before  us,  do  command  you  and  every  of  you,  that  you  or  one  of  you 
do  send  us,  immediately  after  the  receipt  of  this  our  writ,  all  and  singular  the  said 
informations,  examinations,  and  depositions,  with  all  things  touching  the  same,  as 
fidly  and  perfectly  as  they  have  been  taken  before  you  and  now  remaining  in  yowr 
custody,  by  whatsoever  name  the  said  A.  B.  is  caUed  in  the  same,  together  with 
this  writ,  that  we  may  fwrther  cause  to  be  done  therein  what  of  right  and  accord- 
ing  to  the  law  and  custom  of  England  we  shall  see  fit  to  be  done.  Witness,  Sir 
Alexander  James  Edmund  Cockburn,  Baronet.  At  Westminster,  the 
day  of  ,  in  the  year  of  our  reign, 

[Indorse  it  as  directed  in  the  form,  ante,  No.  5.] 


(10.)  Certiorari 
to  two  justices  to 
remove  a 
conviction  int-o 
Queen's  Bench. 


VICTORIA,  by  the  grace  of  Ood  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  'Defender  of  the  Faith,  to  [A.  B.,  Knight,  Mayor  of  the  city  of 
York,]  and  [J.  L.,  Knighi\,  two  of  our  justices  assigned  to  keep  our  peace  in  and 
for  owr  said  city  [or  county],  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdeeds  ccmmitted  within  our  said  city  [or  couiity],  aiid  to 
every  of  them  greeting.  We  being  willing  for  certain  causes,  that  all  and  singular 
records  of  conviction,  of  whatsoever  trespasses  and  contempts  against  the  form  of 
statute,  intituled  "An  Act,  &c."  whereof  C.  D.  is  convicted  by  you  (as  it  is  said), 
be  sent  by  you  before  us,  do  command  you,  that  you  send,  or  one  of  you  do  send 
all  and  singula/r  the  records  of  comiiction  aforesaid,  with  all  things  touching  the 
same,  by  whatsoever  name  the  said  G.  D.  may  be  named  therein,  before  us,  under 
your  seals  or  the  seal  of  one  of  you,  immediately  after  the  receipt  of  this  our  writ 
at  Westminster,  together  with  this  our  writ,  that  we  rruiy  further  cause  to  be  done 
thereon  that  which  of  right  and  according  to  the  law  and  custom  of  our  realm  of 
England  we  shall-  see  fit  to  be  done.  Witness,  Sir  Alexander  James  Edmund 
Cockbwrn,  Baronet,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  reign, 

[Indorse  it  as  directed  in  the  form,  ante.  No.  5.] 


(11.)  Eetnm  from   County  of  "I      /,  J.  P.,  Esq.,  one  of  the  justices  of  our  Lady  the  Queen,  assigned 
a  Bmgle  justice.  Kf^  j^q,  the  peace  within  the  said  county,  and  also  to  hear  and  deter- 

to  wit.  )  mine  divers  felonies,  trespasses,  and  misdemeanours  in  the  same  com- 
mitted, by  virtue  of  this  writ  to  me  delivered,  do  under  my  seal  retwrn  unto  her 
Majesty,  in  her  Cowrt  of  Queen's  Bench,  the  conviction  of  iMch  mention  is 
made  in  the  same  writ,  together  with  all  matters  touching  the  same.  In  witness 
whereof  I,  tlie  said  ,  have  to  these  presents  set  my  seal.     Given  ■  at 

in  the  said  county,  the  day  of  ,  in  the  year  of  our 

Lord 

J.  P.  (l.  s.) 
[Indorse  the  above  on  the  writ  of  certiorari.     The  return  may  be  with  a 
schedule,  aa  in  the  form,  ante,  666,  (No  7,)  leaving  out  the  statement  of  the 
justice  being  chairman,  and  of  the  return  being  made  on  behalf  of  other  parties, 
and  substituting  the  word  "  conviction  "  for  "  indictment."} 
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VICTORIA,  &c.     To  the  keepers  of  our  peace  and  justices  assigned  to'heaa'     Challenge  to 
and  determine  divers  felonies,  trespasses,  and  other  misdemeammrs  committed         Fight. 

within  our  eity  [or  county]  of  ,  and  to  every  one  of  them,  greeting.  . 

Wliereax  lately  by  our  writ  we  commanded  you,  and  every  of  you,  fon-  certain  (12.1  Fonn  of 
reasons,  that  you,  or  one  of  you,  send  vmder  yov/r  seals  or  the  seed  of  one  of  you,  procedendo, 
'before  us,  at  Westminster,  at  a  certain  day  now  past,  all  and  singular  indictments 
of  whatever  [felonies]  whereof  R.  8.  was  indicted  before  you  {as  was  said),  with 
aU  things  touching  the  same,  by  whatever  name  the  said  R.  S.  should  be  called 
therein,  together  with  the  said  writ  to  you  directed  that  we  might  furtlier  cause  to 
be  done  thereon  what  of  right  and  according  to  the  custom  of  Englamd  we  should 
see  fit  to  be  done.  We  do  now,  for  certain  reasons  us  thereunto  specially  moving, 
com/mand  you,  and  every  of  you,  that  you  do  wholly  supersede  whatsoever  is  to  be 
done  concerning  the  execution  of  that  ov/r  said  writ ;  a/nd  that  you  proceed  to  the 
determination  of  the  said  indictment  against  the  said  R.  H.  for  tJie  said  offence, 
with  that  expedition  which  to  you  shaU  seem  right  and  according  to  the  Itiw  and 
custom  aforesaid,  notwithstanding  our  writ  as  before  sent  to  you  directed  for  the 
purpose  aforesaid.  Witness;  Sir  A  lexamder  James  Edmund  Cockburn,  Baronet, 
this  day  of  ,  in  the  twenty-fifth  yeair  of  our  reign. 

By  the  Court. 


w 


€Milta^t  in  M%iiU 


E  have  already  seen,  {arUe,  342,)  that  the  attempt  or  incitement  to  Offence  of, 
commit  felony  is  in  itself  a'misdemeanour,  and  so  is  the  sending  a  chal- 
lenge to  fight,  or  the  giving  language  which  tends  to  the  same  end,  or 
the  acts  of  posting  of  opprobrious  expressions  which  have  the  tendency 
to  a  breach  of  the  peace,  and  they  are  indictable  as  misdemeanours  at 
common  law.  (3  Inst.  157  ;  Com.  Dig.  Battle  (B.);  1  Hawk.  c.  26,  s.  5; 
n.  V.  Rice,  3  East,  581 ;  B.  v.  Phillips,  6  East,  464.) 

Mere  words,  which  though  they  may  produce  a  challenge,  do  not 
directly  tend  to  that  issue,  as  calling  a  man  a  liar,  are  not  necessarily 
criminal ;  {R.  v.  Langley,  2  Jj(L  Raym.  1031 ;  R.  v.  Phillips,  6  East, 
471  ;)  though  it  is  probable  they  would  be  so,  if  it  could  be  shown 
they  were  meant  to  provoke  a  challenge.  And  the  same  words,  if 
written,  might  probably  from  the  subject  of  an  indictment  or  action 
for  a  libel. 

In  the  case  of  ah  information  laid  before  a  magistrate  of  a  challenge  Surety  to  keep 
given,  he  should  forthwith  issue  his  warrant  to  bring  the  parties  before  '^'^  peaee. 
him,  and  require  them  to  find  sureties  to  keep  the  peace,  and  as  to 
which,  see  ''  Surety  of  the  Peace,"  Vol.  V. 

A  challenge  is  one  of  those  offences  for  which  a  criminal  information  criminal 
will  be  granted  by  the  Court  of  Queen's  Bench.  But  this  will  not  be  information  for, 
granted  where  the  party  applying  has  first  incited  the  proposal.  , 
{R.  v.  Hankey,  1  Burr.  316.)  Nor  if  in  the  course  of  the  transactions 
out  of  which  the  challenge  arose,  he  has  himself  sent  a  challenge  to  a 
third  person  connected  with  the  party  against  whom  he  moves.  {R. 
V.  Larrieu,  7  A.  <&  E.  277.)  And  this,  although  the  prosecutor's 
challenge  was  sent  into  a  foreign  country,  and  did  not  show  any  inten- 
tion to  break  the  peace  here.  {Id.)  The  original  letters  need  not  be 
produced  on  the  application,  but  copies  of  them  will  suflSce,  if  suffi- 
ciently verified  as  correct.  (iJ.  v.  Chappdl,  1  B'lrr.  402.)  An  affidavit 
of  the  party  applying  for  the  information  that  B.  had  brought  him  a 
challenge  from  C,  and  that  B.  had  refused  to  make  an  affidavit  that 
C.  sent  him  with  it,  is  not  evidence  on  which  the  court  will  grant  even 
a  rule  nisi  for  the  information  against  C.  for  sending  the  challenge. 
(B.  V.  Willett,  6  T.  B.  294  ;  see  "  Information,"  Vol.  III.) 

The  publication  of  a  libellous  letter  with  the  intent  to  provoke  a 
challenge  is  sufficiently  proved  by  showing  that  the  letter  was  put  into 
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the  post-office,  though  sealed  up,  with  the  intent  that  it  should  be 
delivered  to  the  prosecutor  elsewhere,  whether  it  was  so  delivered  or  not. 
{R.  V.  Williams,  2  Camph.  506.)  And  the  offence  is  deemed  to  have 
been  committed  where  the  letter  was  posted :  thus,  where  the  defendant 
put  the  letter  into  the  post-office  in  Park  StreetjWestminster,  addressed 
to  the  prosecutor  in  the  City  of  London,  the  trial  was  had,  and  the 
defendant  convicted  thereof  in  Middlesex.  (Id.  See  Beg.  v.  Rogers, 
1  L.  B.  C.  O.  B.  136 ;  37  L.  J.  M.  C.  83.) 

The  punishment  is  fine  and  imprisonment,  or  both,  as  in  other  cases 
of  misdemeanour.  {B.  v.  Bice,  3  East,  614;  see  "Misdemeanour," 
Vol.  III.) 

The  9  Ann.  c.  14,  s.  8,  so  far  as  it  relates  to  the  forfeiture  and 
punishment  of  persons  assaulting  and  beating,  or  challenging  or  pro- 
voking to  fight,  any  other  person,  on  account  of  money  won  at  play,  is 
repealed  by  9  Geo.  IV.  c.  31. 

As  to  duelling,  see  "  Homicide,"  Vol.  II. 


(1.)  Commitment 
for  Bending  a 
ctiallenge. 


(2.)  Commitment 
for  provoking  a 
man  to  send  a 
challenge. 


[Commencement  as  usual,  as  ante,  p.  11]  :   TJiat  the  said  O.  D.  on  the 
day  of  A.  D.  at  the  pa/rish  of  in  the  said  county, 

unlawfully,  wilfully,  and  maliciously  did  compose,  write,  send  and  deliver,  to  one 
A.  B.,  a  certain  letter  and  pa/per  wriiin</,  containing  a  challenge  to  fight  a  duel 
with  and  against  him  the  said  O.  D.  These  are  therefore,  &e.  [as  usual,  as  ante, 
p.  11,  to  the  end.] 


[Commencement  as  usual,  as  ante,  p.  11]:  That  the  said  C.  D.  on  the 
day  of  A.D.  at  tlie  parish  of  in  the  said  county, 

unlawfully,  wilfully,  and  maliciously  did  speak,  decla/re,  say  amd  publish  to  and  in 
the  presence  and  hearing  of  one  A.  B.,  certain  'provoking,  malicious  and  scandalous 
words,  with  intent  to  instigate,  excite  amd  provoke  the  said  A.  B.to  flgM  a  duel 
with  and  against  him  the  said  C.  D.  These  are  therefore,  ticc.  [as  usual,  as  ainte, 
p.  11,  to  the  end.] 


(3.)  Indictment 
lor  sending  a 
challenge  to  fight 
a  duel. 


Second  count. 


to  wit.     THE  jurors  for  ow  Lady  the  Queen  upon  their  oath  present, 

that  C.  D.  on  the  day  of  in  the  year  of  owr  Lord 

,  being  a  person  of  a  twbulent  and  quarrelsome  temper  and  dis- 
position, and  contriving  and  intending  not  only  to  vex,  'injure  and  disquiet 
one  A.  B.,  amd  to  do  the  said  A.  B,  some  grievous  bodily  harm,  but  also  to 
provolce,  instigate  and  excite  the  said  A.  B.to  break  the  peace  and  to  fighi,  a  dud 
with  and  against  the  said  O.  D.  on,  t&c.,  at  the  parish  of  ,  in  the  county 

aforesaid,*  unlawfully,  wilfully,  and  maliciously  did  compose,  write,  send  and 
deliver,  and  cause  and  procure  to  be  composed,  written,  sent  and  delivered  unto  the 
said  A.  B.  a  certain  letter  and  paper  writing  containing  a  challenge  to  fight  a 
dud  with  and  against  the  said  0.  D.  and  which  said  letter  and  paper  writing  is 
as  follows,  that  is  to  say  :  [set  out  the  letter  verbatim,  with  innuendoes,  if  neces- 
sary :]  to  the  great  damage,  scandal  and  disgrace  of  the  said  A.  B.,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  croum  and  dignity.  And  the  jurors  afore- 
said upon  their  oath  aforesaid,  do  further  present,  that  the  said  C.  D.,  contri/tiing 
and  intending  as  aforesaid,  afterwards,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlamfuUy,  wilfully,  and  maliciously  did  provoke,  instigate,  excite  and 
challenge  ilie  said  A.  B.to  fight  a  duel  with  and  against  him  the  said  0.  D.,  to 
the  great  damage  of  the  said  A.  B.,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity.  [If  no  duel  was  fought  alter  the  second  count, 
stating  merely  the  attempt  to  provoke,  &c.] 


(4.)  Indictment  Commence  as  in  the  preceding  form  to  the  *]:  unlawfully,  wilfully,   and 

man  to  Knda*      maliciously  did  speak,  dtelare,  say  and  publish  to,  and  in  the  presence  and  hearing 
challenge.  "/  the  said  A.  B.  these  words  following,  that  is  to  say:  [here  set  out  the  words 


( I  ) 


(ttftaritaile  Exmt&  anti  ISonatiiO^tf 


669 


I  '  /:  VV 

used,]  iffitk  intent  to  instigate,  excite,  and  provoke  the  said  A,  B.to  challenge  him.  Charitable 

the  said  O.  D.  to  fight  a  duel  with  and  against  him  the  said  A.  B.,  to  the  great  Trusts  and 

damage  of  the  said  A.  B.,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  Donations, 

croion  and  dignity.  


CftarttaiJle  Exu^t^  antr  ISonattoniei. 

[52  Geo.  in.  c.  102;  16  &  17  Vict.  c.  137,  s.  13.] 

J  HE  stat.  52  Geo.  III.  c.  102,  for  registeriiig  aBd  securing  of  charit- 
able donations,  after  reciting  that  "  charitable  donations  have  been 
given  for  the  benefit  of  poor  and  other  persons  in  England  and  "Wales 
to  a  very  considerable  amount,  and  many  of  the  aforesaid  donations 
appear  to  have  been  lost,  and  others,  from  the  neglect  of  payment  and 
the  inattention  of  those  persons  who  ought  to  superintend  them,  are 
in  danger  of  being  lost,  or  rendered  very  difficult  to  be  preserved," 
enacts,  "  that  a  memorial  or  statement  of  the  real  and  personal  e.state, 
and  of  the  gross  annual  income,  investment,  and  the  general  and  par- 
ticular objects  of  all  and  every  charity  and  charitiesj  and  charitable 
donations,  for  the  benefit  of  any  poor  or  other  persons  in  any  place  in 
England  and  Wales,  which  shall  have  been  founded,  established,  made, 
benefited,  increased,  or  secured,  together  with  the  names  of  the 
respective  founders  of  or  benefactors  thereto,  where  known,  and  also 
of  the  person  or  persons  in  whose  custody,  possession,  or  control,  the 
deeds,  wills,  and  other  instruments  whereby  such  charities  or  charit- 
able donations  shall  have  been  founded,  established,  made,  benefited, 
increased,  or  secured,  may  be,  and  also  of  the  names  of  the  then  trustee 
or  trustees,  feoflfee  or  feoffees,  possessor  or  possessors  of  such  real  or 
personal  estate,  shall,  from  and  after  six  calendar  months  after  the 
passing  of  this  Act,  be  registered  by  such  person  or  persons  who  shall 
then  be  the  trustee  or  trustees,  feoffee  or  feoffees,  possessor  or  possessors 
thereof,  or  some  or  one  of  such  persons,  in  manner  and  in  the  form 
contained  in  the  schedule  to  this  Act  annexed,  iu  the  office  of  the  clerk 
of  the  peace  of  the  county,  or  city  or  town  being  a  county  of  itself, 
within  which  such  poor  or  other  person  shall  be ;  and  such  memorial 
or  statement  shall  be  signed  by  such  person  or  persons  causing  the 
same  to  be  registered  and  left  in  the  said  office  of  such  clerk  of  the 
peace,  who  shall  forthwith  transmit  a  duplicate  or  copy  of  the  same 
unto  the  Enrolment  Office  of  the  High  Court  of  Chancery." 

Sect.  2.  '■  Wherever  any  such  chai-ity  or  charitable  donations  shall 
be  founded,  established,  made  or  benefited,  increased  or  secured  by  any 
deed,  wUl,  or  other  instrument  hereafter  to  be  made  or  executed  by 
any  person  or  persona,  that  then  a  like  memorial  or  statement,  accord- 
ing to  the  directions  hereinbefore  contained,  shaU  be  registered,  and 
left  and  transmitted  as  aforesaid,  by  such  person  or  persons  as  are 
hereinbefore  mentioned,  within  twelve  months  after  the  decease  of  such 
person  or  persons  by  whom  any  such  will,  deed  or  deeds,  or  other  in- 
strument shall  have  been  made  or  executed." 

Sect.  3.  "  For  the  purpose  of  such  registries  of  such  memorials  or 
statements,  the  clerk  of  the  peace  for  the  time  being  of  each  and  every 
county,  or  city  or  town  being  a  county  of  itself,  or  riding  within 
England  arid  Wales,  shall,  as  there  shall  be  occasion,  provide  proper 
books  of  parchment  or  vellum,  wherein  such  registers  shall  be  made  and 
entered  ■  and  every  such  original  memorial  or  statement,  and  every  such 
book  provided  as  aforesaid,  shall  be  carefully  kept  and  preserved  for 
public  use  and  inspection  in  the  office  to  which  it  shall  belong,  to- 
gether with  a  correct  index,  to  be  made  from  time  to  time  by  such 
clerk   of  the   peace,  of  such  charities  and  charitable  donations,  dis- 
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tinguisHng  each  by  the  name  of  the  original  or  first  donor  or  founder 
thereof,  where  known,  or  the  appellation  or  title  moat  generally  used 
for  such  charity  or  charitable  donations." 

Sect.  4.  "  In  case  the  persons  to  be  benefited  by  any  such  charity  or 
charitable  donations  as  aforesaid  shall  not  be  wholly  within  any  one 
county,  then  and  in  such  case  such  clerk  of  the  peace  of  the  county 
where  any  such  charity  or  charitable  donation  shall  be  registered,  shall 
forthwith  notify  in  the  London  Gazette  the  name  or  title  thereof,  ac- 
cording to  the  appellation  or  title  used  in  the  index  aforesaid,  and  the 
names  of  the  several  places  wherein  the  objects  of  such  charity  or 
charitable  donations  shall  be,  and  the  particular  or  general  objects 
thereof,  and  also  of  the  name  of  the  county  wherein  such  memorial  or 
statement  shall  have  been  registered." 

Sect.  5.  "  If  any  such  charity  or  charitable  donation  shall  not  be  duly 
memorialized,  stated  and  registered  according  to  the  provisions  of  tliis 
Act,  it  shall  and  may  be  lawful  for  any  two  persons  or  more,  interested  in 
such  charity  or  charitable  donations,  to  present  a  petition  to  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  custody  of 
the  great  seal,  or  Master  of  the  Eolls  for  the  time  being,  or  the  Court 
of  Exchequer,  complaining  thereof  ;  and  they  are  hereby  required  to 
hear  such  petition  in  a  summary  way,  and  upon  affidavits,  or  such  other 
evidence  as  shall  be  produced  upon  such  hearing,  to  determine  the  same, 
and  to  make  such  order  therein,  and  with  respect  to  the  costs  of  such 
application  and  proceedings,  as  to  him  or  them  shall  seem  fit,  and 
which  order  shall  be  final  and  conclusive." 

Sect.  6.  "  No  proceedings  under  the  provisions  hereinbefore  men- 
tioned shall  extend  or  be  construed  to  extend  to  decide  any  right  or 
title  as  to  the  property  that  shall  be  so  registered,  or  as  to  the  persons 
who  shall  be  entitled,  or  claim  to  be  entitled,  to  the  benefit  thereof,  or 
any  interest  therein." 

Sect.  7.  "  All  and  every  clerk  of  the  peace  of  the  several  counties 
and  ridings  in  England  and  Wales,  shall,  as  often  as  required,  make 
searches  concerning  all  memorials  and  statements  directed  by  this  Act 
to  be  entered  in  his  or  their  office  as  aforesaid,  aud  shall  also  give 
copies  of  the  same  xinder  his  hand,  if  required  by  any  person  whatso- 
ever, who  shall  tender  or  be  willing  to  pay  him  the  sum  or  sums  here- 
inafter directed  to  be  allowed  to  him  for  such  copies  of  such  memorials 
or  statements  as  aforesaid." 

Sect.  8.  "  Every  such  clerk  of  the  peace  shall  be  allowed  for  the 
registering  every  such  memorial  or  statement  as  is  by  this  Act  directed, 
the  sum  of  four  shillings  and  no  more,  in  case  the  same  do  not  exceed 
four  hundred  words  ;  but  if  such  memorial  or  statement  shall  exceed 
four  hundred  words,  then  after  the  rate  and  proportion  of  one  sliilling 
an  hundred  for  all  the  words  contained  in  such  entry,  and  the  like  fees 
for  the  like  number  of  words  contained  in  every  copy  of  any  entry  given 
out  of  the  said  register,  and  no  more  ;  and  for  every  notification  in  the 
London  Gazette,  the  costs  of  such  notification,  and  the  further  sum  of 
ten  shillings  for  drawing  and  inserting  the  same,  and  transmitting  the 
duplicate  or  copy  hereinbefore  mentioned  unto  the  Enrolment  Office  of 
the  High  Court  of  Chancery,  and  no  more." 

Sect.  9.  "  Where  any  difficulty  shall  occur  in  making  and  preparing 
such  memorial  or  statement  as  aforesaid,  so  as  to  render  it  necessary  to 
employ  auy  longer  time  than  is  allowed  by  the  provisions  of  this  Act 
for  registering  such  )nemorial  or  statement  as  hereinbefore  is  men- 
tioned, it  shall  and  may  be  lawful  for  the  court  of  quarter  sessions  for 
the  county,  or  city  or  town  being  a  county  of  itsalf,  wherein  such  me- 
morial or  statement  is  intended  to  be  registered,  to  allow,  on  applica- 
tion made  to  them,  and  on  examination  of  the  circumstances,  such 
further  time,  not  exceeding  six  calendar  months,  as  to  such  court  shall 
seem  necessary  to  be  given  for  the  purpose  of  duly  registering  such 
memorial  or  statement  as  hereinbefore  is  mentioned." 
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Sect.  10.  "It  shall  and  may  be  lawful   for  the  court  of  quarter  Charitable 

sessions  of  the  county,  or  city  or  town  being  a  county  of  itself,  wherein  Trusts  and 

such  statement  or  memorial  shall  have  been  registered,  to  allow  such  Donations. 
reasonable  costs  and  charges  attending  the  preparing  and  registering, 


notifying  and  transmitting  such  memorial  or  statement,  with  reference  Cnsts  of 
to  the  income  of  the  charity  or  charitable  donation,  to  such  person  or  {^3^(0  be™* 
persons  causing  the  same  to  be  registered,  as  such  court  shall  think  allowed, 
fit  ;  and  it  shall  and  may  be  lawful  for  such  person  or  persons  who 
shall  have  caused  such  memorial  or  statement  to  be  registered,  to 
deduct  out  of  the  income,  funds,  rents,  and  profits  in  his  or  their  hands 
of  such  charity  or  charitable  donation  so  by  him  or  them  memorialized 
and  stated  and  registered,  the  sura  and  sums  so  allowed,  and  no  more  : 
provided  always,  that  the   saic}  court  of  quarter  sessions  shall  not 
allow  any  sum  whatever  for  and  in  respect  of  such  costs  and  charges, 
unless  it  shall  be  stated  to  them  upon  the  declaration  in  writing  of  the 
person  or  persons  applying  for  such  allowance,  and  signed  by  him  or 
them,  that  such  memorial  or  statement  is,  to  the  best  of  his,  her,  or 
their  knowledge  and  belief,  true  in  every  respect,  and  that  it  doth  con- 
tain, to  the  best  of  his,  her,  or  their  knowledge  and  belief,  a  true  and 
full  account  of  the  i-eal  and  personal  estate,  annual  gross  income,  in- 
vestment, and  the  particular  or  general  objects  of  the  charity  or  charit- 
able donation  of  which  such  memorial  or  statement  shall  have  been 
registered,  together  with  the  names  of  the  respective  donors  or  bene- 
factors thereto,  where  known,  and  also  of  the  person  or  persons  in 
whose  custody,  possession  or  control,  the  deeds,  wills,  and  other  instru- 
ments hereinbefore  mentioned,  shall  at  such  time  be,  and  also  the 
names  of  the  trustee  or  trustees,  feoffee  or  feolfees,  possessor  or  pos- 
sessors of  such  real  and  personal  estate  :  provided  always,  that  none  of  Not  to  ejiend  to 
the  provisions  hereinbefore  contained  shall  be  construed  to  extend  to  doDations  not 
any  charity  or  charitable  donation  not  issuing  out  of  or  secured  upon  Ss^  nor  to 
any  lands,  tenements,  or  hereditaments,  or  directed  by  the  founder  or  charitable 
donor  thereof  to  be  secured  thereon,  or  to  be  permanently  invested  in  institutions, 
government  or  any  public  stocks  or  funds,  nor  to  any  charitable  dona- 
tion whatsoever,  whif  h  by  the  direction  of  the  donor  thereof,  or  by  the 
lawful  rules  of  any  charitable  institution  whatsoever,  may  be  wholly 
or  in  part  expended  in  and  about  the  charitable  purposes  for  which 
the  same  may  have  been  given,  at  the  discretion  of  the  governors,  _  di- 
rectors, managers,  or  the  trustee  or  trustees  of  such  charitable  institu- 
tion at  any  time  whatsoever." 

Sect.  11.  "  Nothing  in  this  Act  shall  be  construed  to  extend  to  any  Not  to  extend  to 
hospital,  school,  or  other  charitable  institution  whatsoever,  which  shall  "'^  to'S^a™' 
have  been  founded,  improved,  or  regulated  by  or  under  the  authority  institutions ; 
of  the  King's  most  excellent  majesty,  or  any  of  his  royal  predecessors, 
or  of  any  special  act  of  parliament  thereunto  particularly  relating  ;  nor 
to  any  charitable  donation  under  the  superintendence  of  any  such 
hospital,  school,  or  institution,  nor  to  the  governors  of  the  corporation 
of  the  charity  for  the  relief  of  poor  widows  and  children  of  clergymen, 
nor  to  any  friendly  society,  the  rules  whereof  shall  have  been  confirmed 
according  to  the  provisions  of  the  Act  or  Acts  for  the  encouragement 
and  relief  of  friendly  societies  ;  nor  to  either  of  the  'Universities  of 
Oxford  or  Cambridge,  nor  to  any  college  or  hall  thereto  belonging,  nor 
to  any  charitable  bequest,  devise,  gift,  or  foundation  whatsoever  be- 
loutriug  thereto,  or  under  the  control,  direction,  superintendence,  or 
management  of  the  said  Universities  or  either  of  them,  or  any  college 
or  liall  therein  respectively  ;  nor  to  the  Eadclifie  infirmary  within  the 
University  of  Oxford  ;  nor  to  the  colleges  of  Westminster,  Eton,  or 
Winchester,  or  any  of  them  ;  nor  to  any  cathedi'al  or  collegiate  church 
within  England  and  Wales  ;  nor  to  the  Charter  House  ;  nor  to  the  cor- 
poration of  the  Trinity  House  of  Deptford  Strond  ;  nor  to  any  funds 
applicable  to  charitable  purposes  for  the  benefit  of  any  persons  of  the 
Jewish  nation." 
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Sect.  12.  "  Nothing  in  this  Act  contained  shall  extend  to  any  charit- 
able foundation  or  donation  which  shall  have  been  or  shall  be  given  to 
and  for  the  benefit  of  any  person  or  persons  of  the  society  ot  people 
called  Quakers,  and  which  shall  be  under  the  superintendence  and 
control  of  persons  of  that  persuasion." 

Sect.  13.  "  Nothing  in  this  Act  contained  shall  extend  to  any  chanty 
or  charitable  donation  or  foundation,  the  accounts  of  the  income  and 
expenditure  whereof  shall  have  been  directed  to  be  annually  passed  in 
the  High  Court  of  Chancery,  nor  to  any  charity  or  charitable  donation 
or  foundation,  the  annual  gross  income  whereof  shall  not  exceed  forty 
shillings,  and  of  which  the  trustee  or  trustees,  feoffee  or  feoffees,  pos- 
sessor or  possessors,  some  or  one  of  them,  shall  within  six  months  after 
the  passing  of  this  Act  deposit  in  the  hands  of  the  minister  of  the 
parish  wherein  any  of  the  objects  of  the  charity,  charitable  donation, 
or  foundation,  shall  be,  a  written  memorial  or  statement  in  like  form 
as  in  the  schedule  hereunto  annexed  is  contained,  and  which  by  such 
minister  shall  be  forthwith  deposited  in  the  parish  chest." 

Sect.  14.  "  Where  any  body  corporate,  guild,  or  fraternity,  shall  be 
entrusted  with  the  possession  or  distribution  of  divers  charities  or 
charitable  donations  or  foundations,  or  of  tlie  rents  and  proiits  thereof, 
that  in  such  cases  all  such  charities,  charitable  donations  and  founda-  ' 
■  tions,  may  be  registered  and  stated  in  one  and  the  same  memorial.". 

SCHEDULE  to  which  this  Act  refers. 
A  MEMORIAL  or  statement  in  pursuance  of  an  Act  for  the  registering  and 
securing  of  charitable  donations  ;  whereby  it  is  declared  by  the  undersigned  [slate 
the  name  or  names  of  the  persons  who  sign  the  memorial  or  statement]  that 
the  real  [or  personal]  estate  [state  this,  as  the  case  may  be]  of  the  [state  the 
title  or  appellation  of  the  charity  or  charitable  donation]  consists  o/  [state  this, 
as  the  case  may  be ;  and  if  real  estate,  whether  it  be  in  lauds,  tenements,  or 
hereditaments,  and  of  what  tenure,  and  where  the  same  are  situate,  or  whether 
of  any  chargeor  incumbrance  on  any  lands,  tenements,  or  hereditaments,  and 
where  situate ;  and  if  personal  estate,  describe  the  nature  of  it,  and  how 
secured]  and  the  gross  annual  income  arising  therefrom  amounts  to  [state  the. 
Slim]  and  the  objects  of  which  charity  or  charitable  foundation  are  [state  the 
general  or  particular  objects  of  the  charity]  and  which  charity  or  charitable 
foundation  was,  according  to  the  best  of  my  [or  owr,  as  the  case  may  be]  lenow- 
ledge  and  belief,  founded  by  [state  by  whom ;  and  if  benefited,  increased,  or 
secured  by  any  other  person,  state  the  same,  and  by  whom]  and  the  deeds, 
wills,  and  other  instruments^  [state  this,  as  the  case  may  be ;  and  if  no  deeds, 
wills,  or  other  instruments  exist,  state  the  same]  are,  to  the  best  of  my  [or 
our,  as  the  case  may  be]  hnowledge  and  belief,  in  the  custody,  possession,  or 
contror\s,\s,ie  this,  as  the  case  may  be]  of  [state  the  name  of  the  body  corporate 
or  natural  person]  and  the  trustees  \_feoffees,  or  possessoi-s,']  [state  this,  as  the 
case  may  be]  of  the  said  real  and  personal  estate  [state  this,  as  the  case  may  be] 
are  to  the  best  of  my  [or  our,  as  the  case  may  be]  knowledge  and  belief  [state  the 
name  of  the  body  corporate  or  natural  person,  as  the  case  may  be]. 

{Signed)  A.  B. 

CD. 
E.F. 
Trustee    [or   trustees,  feoffees,   possessor    or  possessors] 
of  the  real  [or  personal]  estate  [as  the  case  may  be] 
of  the  clmrity  or  charitable   donation  hereby  memo- 
rialized and  registered. 

By  16  &  17  V^ct.  c.  137,  (The  Charitable  Ti-usts  Act,  1853,)  charit- 
able commissioners  are  appointed,  who  sit  as  a  board  to  inquire  into 
the  condition  and  management  of  charities  ;  and  by  sect.  13,  "If  any 
person  wilfully  ^ve  false  evidence  upon  any  examination  under  this  Act 
every  person  so  iflfending  shall  be  deemed  guilty  of  a  misdemeanour." 

By  18  &  19  Vict.  c.  124,  s.  10,  power  is  given  to  apportion  parochial 
charities  after  a  parish  has  been  divided  either  into  separate  parishes 
or  districts. 
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